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**  Quod  magis  ad  Noa 
Pertinet^  at  neicira  nalum  ett^  agitamiu." 

HOBJOW 


PIOPOSEB  AMENDMENT  OF  THE 
COUNTY  COUBTS  ACT. 

Wk  adreiicd  smae  time  rince^  to  the 
&cty  tbst  persons  oommitted  to  praon  under 
ikb  Coanty  Courts*  Act  were  sabjeeted  to 
tibe  anne  regbnen  and  prkoQ  discipline  as 
ftlona^  and  took  occasioi  at  the  sane  time 
ti  eipvess  €Mir  sense  of  tke  nnexsaapled 
konfiness  and  iBrfostioe  of  such  a  course 
of  pioceeding.  The  Iq^latire  enactiaent 
wfaa^  was  supposed  to  warrant  tbis  se- 
ynft  exerase  of  aaftliority,  as  we  then  in- 
tiaiBted,  was  taken  from  the  7  &  8  Vict.  c. 
96,  (snbsequentlj)  introdoced  into  the 
A^  "  for  better  secnrinff  the  payment  of 
Small  Debts,"  (B  dc  9  Vict.  c.  127,  s.  1,) 
«id  was  thence  imported  into  the  Connt^ 
Courts  Act.  The  Small  Debts  Act  oh- 
tnned  the  Royal  Assent^  and  came  into 
operation  on  the  9th  August,  1845.  How 
nsny  poor  debtors  have  since  endured — 
perhaps  sunk  under — the  cruel  and  degrad- 
iBg  treatment  to  which  they  have  been  sub- 
verted under  tbis  provi^on,  we  haye  no 
Beans  of  ascertaiiuiw.  It  has  happened, 
kowerer,  that  a  Mr.  FloUett,  who  had  been 
elerk  in  a  rsdlway  office,  was  committed  to 
t&e  derkenwell  House  of  Correction  for  five 
^a^s,  under  an  order  from  the  Whitecfaapel 
County  Court,  for  a  debt  of  2/.  Mr.Pollett, 
fike  other  prisoners  of  his  class,  had  his 
kair  and  whiskers  cropped,  was  fed  on 
vster-grnel,  and  set  to  picking  oakum.  It 
Ittppened,  however,  fortunately  perhaps  for 
the  interests  of  humanity,  that  Mr.  PoOett 
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had  influence  enough,  somehow  or  another, 
to  get  the  particulars  of  his  case,  and  the 
treatment  to  which  he  was  forced  to  submit 
during  his  five  days'  residence  in  the  house 
of  correction,  published  in  one  of  the  daily 
journals.  The  statement  not  only  excited 
the  surprise  and  roused  the  indignatkia  of 
the  public,  but  it  also  happily  attracted  te 
attention  of  some  members  of  the  l^s- 
lature,  and  was  made  the  subj^t  of  inqniij 
in  paiiiament.  The  result  is,  that  a  bill  was 
prepared  and  brought  into  the  Hovse  of 
Commons,  by  Mr.  Cochrane,  "to  amend  the 
Laws  relating  to  the  Recovenrof  Small  Debts 
in  England,"  which  was  rejected,  upon  the 
statement  of  the  Attomey-6enend«  that  if 
the  power  of  the  County  Courts  were  re- 
stricted in  the  manner  proposed,  the  credit 
of  the  country  could  not  be  supported. 

Assuming  the  power  of  committal,  as 
heretofore  exercised  by  the  judges  of  the 
County  Courts,  and  the  treatment  to  which 
prisoners  so  committed  have  been  subjected, 
to  be  warranted  by  the  letter  of  the  law 
administered  by  the  County  Conrts,  it  is 
manifest  that  the  two  matters  Imve  no 
necessary  connection.  The  power  to  im- 
prison for  small  debts  may  be  salutary  and 
expedient,  whilst  the  infliction  of  a  felon's 
punishment  on  a  man  who  has  incurred  a 
debt  of  21, ,  which  he  is  unable  to  pay,  may 
be  at  once  mischievous  and  monstrous.  Or, 
it  may  turn  out,  upon  a  consideration  of  its 
practical  operation,  that  the  authority  to 
imprison  in  cases  of  debt  under  20/.  was 
unadvisedly  conferred  on  the  County  Court 
judges,  and  ought  to  be  revoked,  or, 
at  all  events,  that  it  ought  to  be  modified 
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and  restrained.  Mr.  Cochrane,  and  those 
who  assisted  him**  in  framing  the  hill  re- 
jected hy  parliament,  would  seem  to  have 
thought  that  all  ohjections  would  he  oh- 
▼iated,  if  persons  hereafter  committed  under 
the  County  Courts  Act  were  treated  as 
dehtors,  not  as  felons,  and  the  power  of 
imprisonment  slightly  restricted.  Before 
stating  the  grounds  on  which  we  venture  to 
question  the  aocuracr  of  that  conclusion,  it 
may  he  convenient  that  our  readers  should 
be  in  possession  of  the  proposed  amend- 
ments, which  were  contained  in  two  short 
sections. 
After  reciting 

"That  the  judge  of  any  court  to  be  holden 
under  the  aatbority  of  the  act  (9  &  10  Vict.  c. 
95,)  is  empowered  in  certain  cases  to  order  that 
a  party  summoned  as  therein  expressed  may 
be  comniitted  to  the  common  gaol  or  house  of 
coirection  of  the  county,  district,  or  place  in 
which  the  party  summoned  is  resident,  or  to 
any  prison  wnich  shall  be  provided  as  the 
pnson  of  the  court,  for  any  period  not  exceed- 
ing forty  days,  and  the  juage  of  any  such  court 
is  also  by  the  said  act,  m  certain  cases  of  con- 
tempt of  court  therein  specified,  empowered  to 
impose  upon  any  such  offender,  as  in  the  said 
act  is  expressed,  a  fine  not  exceeding  5/.  for 
every  such  offence  therein  specified." 

The  1st  section  proposed  to  enact  as 
follows : — 

"And  whereas  it  is  desirable  to  amend  the 
said  act,  and  to  make  other  provision  in  the 
premises;  be  it  therefore  enacted,  that  from 
and  after  the  passing  of  this  act,  it  shall  not  be 
lawful  for  any  judge  of  any  such  court  as  afore- 
said, to  order  that  any  such  party  so  summoned, 
as  in  the  said  act  is  expressed,  may  be  com- 
mitted to  any  common  praol,  house  of  cor- 
rection, or  prison,  not  having  a  debtors*  side 
or  place  for  the  exclusive  reception  of  debtors, 
nor  to  any  other  part  of  such  common  gaol, 
house  of  correction,  or  prison,  save  only  such 
debtors'  side  or  place,  nor  for  any  period  ex- 
ceeding three  days." 

.    The  2nd  section  further  provided  that 


not  be  confined  in  a  prison  intended  ezdii- 
sively  for  criminals  ;  2ndljr,  That  such  per- 
sons should  not  be  committed  for  a  praod 
exceeding  three  days;    and  lastly.  That 
the  fine  imposed  upon  any  person  oehaving 
indecorously  in  Court  shoula  not  exceed  40«. 
It  may  be  conceded  that  all  these  alterations 
would  have  been  improvements  upon  the  ex- 
isting law,  and  rendered  it  more  tolerable  and 
less  objectionable.     But  why,  we  would  ask» 
should  the  power  of  commitment  be  given  in 
cases  falling  within  the  jurisdiction  of  the 
County  Courts,  when  no  such  power  is 
given  to  the  judges  of  the  Superior  Courts, 
whose  jurisdiction  in  actions  commenced  in 
those  courts  is  wholly  unlimited  as  I'^g^^ 
the  amount  sought  to  be  recovered  ?     why 
is  a  judge  of  the  County  Court  at  liberty  to 
commit  a  debtor  to  the  extent  of  40«.  to 
prison  for  even  three  days  or  three  hours, 
when  no  such  power  is  given  for  the  com- 
mittal of  a  debtor  who  owes  40/.,  or  400/., 
or  4,000/.?    A  man  who  is  unable  to  liqui- 
date a  claim  not  exceeding  20/.  may  gene- 
rally be  pronounced  poor,  whilst  a  man  may 
have  the  means  of  procuring  all  the  neces- 
saries and  many  of  the  comforts  of  life,  who 
is  not  ready  to  pay  a  debt  of  4,000/.,  or 
even  400/.     Why  imprison  the  poor  man 
then,  whilst  you  leave  him,  who  is  compara- 
tively affluent,  at  liberty  1   We  shall  be  told, 
in  the  first  place,  that  the  distinction  is 
rendered  necessary  by  the  provision  which 
abolished  arrest  on  final  process  in  actions 
for  debts  not  exceeding  20/,^  and  shall  be 
reminded,  that  the  power  of  imprisonment 
given  to  the  judges  of  the  County  Courts 
under  the  9  &  10  Vict.,  is  meant   as  a 
humane  substitute  for  the  power    which 
every  judgment  creditor  has  of  charging  his 
debtor  in  execution  when  the  amount  ex- 
ceeds 20/.      Let  us  examine  these   sug- 
gestions separately.     The  enactment  abo- 
lishing arrest  in  actions  for  debt  not  exceed- 
ing 20/.,  it  must  be  owned,  gave  perfect 


"  From  and  sfter  the  passing  of  this  act,  it  I  impumty  to  those  who  were  unable  or  un 

"  "    willing  to  pay  debts  within  that  amount. 

It  brought  ruin  on  thousands  of  small 
traders.  But  why  endeavour  to  prop  it  up 
by  another  enactment  equally  unjust  and 
objectionable  ?  A  law  passed  in  the  year 
1844,  and  which  caused  such  a  universal 
outcry  as  to  force  upon  the  government  the 
necessity  of  a  modification  in  the  following 
year,  cannot  yet  be  said  to  have  taken  any 
deep  root  in  our  legal  system,  or  to  exercise 
a  very  material  influence  upon  the  trans- 
actions of  trade.  Whv  then  not  repeal  the 
enactment  so  universally  condemned,  rather 


shall  not  be  lawful  for  any  judge  of  any  such 
court  as  aforesaid,  in  case  of  any  contempt  of 
the  said  court,  to  impose  upon  any  offender 
wilfully  insulting,  interrupting,  or  misbehaving, 
as  in  the  said  recited  act  is  expressed,  any  fine 
or  fines  exceeding  the  sum  of  tvoo  pounas  for 
every  such  offence." 

It  appears,  therefore,  that  the  alterations 
proposed  to  be  effected  by  Mr.  Cochrane's 
bill  were  threefold: — 1st,  That  persons  com- 
mitted under  the  County  Courts  Act  should 

^  The  printed  bill  states  it  it  to  have  been 
prepared  and  brought  in  by  Mr.  Cochrane,  the 
Marquis  of  Granby,  and  Mr.  Bankes. 


c  7  &  8  Vict.  c.  96,  s.  67. 


Proposed  Amendment  of  Comity  Cowrts  Act.^Taxes  on  Justiee, 


than  sobstitate  for  it  another  nearly  as  ob- 
jectkmahle,  pressing  with  as  much  injustice 
and  severity  on  the  debtor  as  that  to  which 
we  have  alluded  did  on  the  creditor  7  We 
do  not  foi^t  that  a  judgment  creditor  for 
any  sum  exceeding  20L  is  still  at  liberty  to 
take  the  person  of  his  debtor  in  execution, 
and  when  this  has  been  done,  that  the  im- 
prisoned debtor  who  is  unable  to  satisfy  his 
creditor  cannot  look  for  his  liberty  at  the 
end  of  even  forty  days,  but  must  remain  in 
prison  until  discharged  by  the  operation  of 
the  Bankrupt  or  Insolvent  Laws.  Practi- 
cally, however,  it  happens  that  a  person  in 
insolvent  circumstances  can  generally  antici- 
pate and  prevent  arrest  by  suing  out  a  fiat 
in  bankruptcy,  or  obtain  protection  under 
the  recent  Insolvent  Acts ;  and  in  the  great 
majority  of  cases  persons  who  take  this 
precaution  never  are  subjected  to  the 
punishment  of  imprisonment.  The  poor 
man,  therefore,  who  is  himself  committed, 
or  sees  a  person  in  his  own  condition  of  life 
committed  to  prison,  under  the  order  of  a 
judge  of  the  County  Court,  whilst  a  man 
who  owes  thousands  of  pounds  escapes  im- 
prisonment, not  unnaturally  concludes  that 
the  law  is  unequal  and  unjust,  and  that  it 
presses  with  peculiar  severity  on  those  who 
most  need  its  protection.  We  do  not  in- 
sinuate that  such  a  conclusion  is  well 
founded.  We  are  well  aware  that  the 
power  of  commitment  given  by  the  statute] 
was  intended  to  be  exercised  in  particular  I 
cases  of  fraud  therein  pointed  out — in  cases  | 
where  the  debtor  has  neglected  to  do  what 
he  is  legally,  as  well  as  morally,  bound  to 
do — ^namely,  to  pay  a  debt  which  he  is  able 
to  pay.  We  know  it  has  been  said  that 
the  commitment  is  *'  by  way  of  punishment 
and  coercion,  and  ancillary  to  the  payment 
of  the  debt.'*  Still  the  punishment  fre- 
quently presses  with  great  severity.  It  is 
expressly  provided  that  the  imprisonment 
shall  in  no  case  operate  in  satisfaction  of 
the  debt,*  and  this  provision  of  itself  con- 
stitutes an  invidious  distinction  between  a 
commitment  under  this  act  and  the  im- 
prisonment to  which  debtors  of  a  different 
class  are  subjected  when  taken  in  execution. 
Surely  the  same  principles  should  govern 
the  Law  of  Debtor  and  Creditor,  without 
reference  to  the  amount  of  the  debt.  In 
this,  as  in  many  other  respects,  however, 
the  County  Courts  Act  is  framed  upon  the 
assumption  that  a  different  law  is  applicable 


to  the  rich  and  poor,  and  in  this  respect  we 
have  always  deemed  it  to  be  essentially  de- 
fective and  objectionable.  Mr.  Cochrane's 
bill  professed  to  afford  no  remedy  for  this  evil, 
and  we  cannot  regret  that  it  has  been  lost. 


•*  5  &  6  Vict.  c.  1 16,  and  7  &  8  Vict.  c.  96. 
«  In  re  Kinning,  34  Leg.  Obs.  255. 
'  9  &  10  Vict.  c.  95,  8.  103. 


TAXES  ON  THE  ADMINISTRATION 
OF  JUSTICE. 

Although  we  have  for  many  years  ad- 
dressed our  readers  on  the  great  grievance — 
both  to  suitor  and  solicitor — of  the  un- 
justifiable and  enormous  taxes  levied  for 
the  expense  of  administering  justice,  we 
must  again  take  up  the  theme ;  and  we  do 
it  the  more  readily  because  at  last  there  is 
good  hope  of  a  large  share  of  success.  It 
is  very  gratifying  to  find  (though  we  may 
claim  but  little  merit  in  the  matter)  that  the 
leading  men  on  the  Bench  and  at  the  Bar 
are  now  heartily  engaged  in  this  the  most 
just  and  important  of  all  amendments  in  the 
law. 

We  have  now  the  Solicitor-General,  the 
son  of  the  great  Samuel  Romilly,  at  the 
head  of  a  committee  of  the  House  of  Com- 
mons, composed  of  lawyers  and  statesmen 
of  all  grades  of  politics,  inquiring  into  the 
gross  abuse  of  the  system.  And  ample 
evidence  is  adduced  before  the  committee 
by  all  the  persons  most  competent  to  af- 
ford inform^.tion  on  the  grievances  com- 
plained of,  and  to  suggest  the  best  means  of 
redress. 

Referring  to  our  former  articles,*  we 
shall  now  resume  our  review  of  the  evi- 
dence with  the  testimony  given  by  the 
Master  of  the  Rolls.  This  appears  to  us 
to  be  the  most  important  part  of  the  evi- 
dence yet  adduced.  Lord  Langdale  has 
evidently  given  all  parts  of  the  subject 
much  consideration,  and  his  valuable  judg- 
ment, with  the  cogent  reasons  in  support  of 
it,  must  have  great  effect  when  the  case  is 
fairly  brought  before  parliament. 

V^^e  shall  for  the  present  extract  the 
principal  parts  of  his  lordship's  statement 
and  opinions  on  the  injustice  of  taxing  the 
suitor  to  pay  the  judicial  and  official  esta- 
blishment of  the  courts. 

The  first  questions  were, — whether  the 
country  ought  to  pay  for  the  maintenance 
of  the  officers  appointed  for  the  administra- 
tion of  Justice ;  and, — if  that  could  not  be 
obtained,  whether  the  fees  should  be  car- 
ried to  a  general  fund,  and  applied  in  the 
most  useful  manner  to  the  administration 
of  justice ; — and  whether  all  the  officers  of 


iSee  35  L.  O,  pp.  133,  489. 


B  2 


TfMVf  on  Imff  Ammmtttwtwn  ofJunc€, 


KWKtCf  109Y  ne  tubjccfeed'  tc^  S^vil  loflMSy  ■■■ 
pcrinps  be  deprived  ef  the  ooly  qnpftjfiiMiiH  t» 
trkaeli  tbey  hare  bwK  aecoBtonied  froa  e«df 
Ufr.  Thej  h«rc  pwaed  their  lieret  wUfais  tlM 
view  of  those  who  nem  at  least  to  hanre  sanc- 
tioned the  practice  which  grew  up ;  aud  when 
a  reform  is  required  and  contemplated,  and  the 
known  effect  of  it  will  be  to  deprive  such  per- 
sons as  I  have  adverted  to  of  their  means  of 
subsistefice,  I  snppose  that  consideratioae  af 
joetiee  and  mercy,  and  the  interests  of  reform 
ited^  will  ioduee  isest  men  to  condnde  that  a 
iair  coaa^Bsation  ought  to  be  allowed ;  and  if 
it  be  80  conduded,  should  not  the  compensatioM 
be  considered  as  the  price  paid  for  a  public 
benefit — the  benefit  of  that  reform,  which  your 
own  sense  of  justice  would  not  permit  you  to 
effect  without  paying  the  price  ?  and  should  not 
the  government,  which  is  the  purchaser  for  the 
benefit  of  tbc  public,  discharge  the  purchase 


%e  Court  should  be  paid  by  salary  rs^er 
than  by  fees  ? 

To  these  his  lordship  said 

'*  I  havelonff  been  of  opinion  that  the  courts 
a!nd  officers  of  law,  so  far  as  they  depend  on 
the  organization,  establishment,  and  manage- 
naent  of  officers,  ought  to  be  trealed  like  every 
other  important  department  of  government,  and 
be  paid  by  and  kept  under  the  euperintendence 
and  control  of  government;  and  that  there  is 
no  more  reason  for  charging  tbe  particular  ex- 
penses of  judicial  and  lei^  services  upon  suitors 
then  there  is  for  charging  the  expenses  of  any 
public  services  upon  the  particular  persons  who 
nave  occasion  to  apply  to  the  government  for 
such  services.  The  legal  department  is  amongst 
the  most  important  branches  of  government. 
The  establishment  is  maintained  for  the  benefit 
not  only  of  the  particular  per  sens  who  require   .^„^„^  ^ 

remedies  for  the  wioogs  they  have  endured, !  ;;^;y  P'  iti.not  thus,  ho^fifever,  tliat  «_ 
°?i,  t.  V***®  common  benefit  and  secunty  j  pensatwns  for  loeses  occasioned  by  reforns 
of  all  who  hve  under  the  protection  of  the  law. ,  i^^  ^^e  Court  of  Chancery  have  been  provided 
It  does  not  seem  to  me  to  be  expedient  or  even  |  for.  If  grievances  have  had  to  be  there  re- 
just  to  charge  the  particular  mdlyiduals  who  i  n^edied  by  reforms  causing  losses  and  requiring 

already  are  m  distress  by  reason  of  the  msuffi- I  compensations,  it  has  been  necessary  to  pro- 
ency  or  inefficiency  of  the  law  and  the  con- ;  io„^  ^^  jgj^g,.  j|,^  pg^^5       p^^  ^^  ^j,g  ^^^^n^^ 

duct  of  wrongdoers,  with  the  further  expense  jn  ^rder  to  work  out  the  compensations.   I  beg 

of  maiiitaimngthe  estaWishment  by  which  the  j  fe^^e  to  mention  the  example  of  the  late  Six 

few  IS  to  be  d^lared  and  the  wrongdoers  are  clerks'  Office.    The  constitution  of  that  ofifee 

to  be  prevented  from  pursuing  their  course  off  ^^s  an  undoubted  grievance,  not  only  a  griev- 

injury     I  think,  therefore,  that  it  is  the  proper  ^nce  in  itself,  but  it  stood  as  an  effectu^  oh- 

duty  of  the  government  to  pay  those  expenses,  gtacle  against  any  effectual  reform  in  some  of 

It  seems  to  me  quite  wrong  to  make  any  ad- 'the  other  offices.     It  was  most  important  to 

dition  which  can  be  avoided  to  the  suffenng  g^t  rid  of  it ;  and,  as  I  think,  absolutely  necee- 

ah-eady  occasioned  by  the  inadequacy  of  the  L,ary  to  provide  compensations  for  those  whose 

^^®'  I  emoloments,  long  sanctioned  by  acquiescent 

And,  further,  his  lordship  sard,  ,  authority,  were  about  to  be  taken  away.    The 

"  All  judges,  officers,  and  ministers  shonM  be  j  government,  however,  would  pay  nothing  and 

paid  bythepubric,and  I  think  by  salaries.  What,  would  guarantee  nothing,  and  therefore  it  be- 

reason  can  be  given  why  the  suitors  of  the  Court  |  came  necessary  to  consider  whether,  for  want  of 

of  Chancery  should  be  charged  with  the  salary ,  compensation,  the  intended  reform  should  he 

of  the  Lord  Chancellor,  with  the  salaries  of  two  i  abandoned  and  the  grievance  left  as  it  stood, 

Vice-Chancellors,  with  the  salaries  of  the  Mas- 1  or  whether  the  compensation  should  be  pro- 

ters,  and  of  \Tirious  other  officers  ?     I  conceive  j  vided  by  a  temporary  pecuniary  burden  on  the 

that  all  these  are  officers  and  ministers  which  suitors,  so  that  the  suitors  might  have  the  ini- 

the  government  is  bound  to  provide ;  they  are  i  raedfcite  benefit  of  so  much  of  the  reform  as 

employed  in  the  most  important  pubhc  services,  I  did  not  consist  of  mere  pecuniary  rehef,  and 

and  I  know  no  reason  why  the  expense  of  them  !  might  after  an  interval,  and  by  slow  degrees 

should  be  exclusively  charged  upon  the  suitors. '  and  successive  steps,  obtain  that  full  measure 

All  the  salaries  are  net  so  charged.    The  salary  i  of  relief  which  might  have  been  obtained  at 

of  the  Vice> Chancellor  of  England  is  paid  out  { onc6  if  this   burden   had  not  been  imposed. 

<»f  the  Consolidated  Fund,  so  is  that  of  the  Having  been  required  to  advise  on  that  subject. 


Master  of  the  Rolls.  When  the  Rolls  estate 
was  vested  in  the  Crown,  the  government  con- 
sented to  the  arrangement  by  which  the  Mas- 
ter of  the  Rolls  ceased  to  have  even  a  nominal 
interest  in  fees.  I  think  that  all  salaries  ought 
to  be  in  like  manner  paid  by  the  public ;  and 
further,  that  compensations  paid  to  persons  for 
loss  occasioned  by  reforms  or  improvements 
ought  also  to  be  paid  by  the  public,  for  whose 
benefit  the  reforms  are  made.  It  frequently 
happens  that  for  the  purpose  of  correcting 
abuses  and  putting  an  end  to  unnecessary  ex- 
penses, it  is  necessary  to  make  changes  by 
which  individuals,  without  having  committed 
any  fault,  or  any  fault  of  which  they  could  be 


I  was  then,  an  I  am  now,  of  opinion  that  it 
would  be  much  wiser  to  continue  for  a  tine 
the  expense  (which  I  considered  to  be  a  griev- 
ance,) and  let  the  burden  gradually  wear  away 
as  the  compensations  fell  in,  than  to  abandon 
an  important  reform,  and  permit  the  grievance 
to  remain  indefinitely  without  effectual  remedy. 
A  great  outcry  was  naturally  enough  made  by 
those  who  did  not  thoroughly  understand  the 
subject ;  but  there  is  reason  to  be  well  satisfied 
by  the  result.  The  business  is  transacted  in 
tne  reformed  offices  with  incomparably  greater 
efficiency  and  satisfaction ;  the  way  to  many 
other  reforms  is  facilitated  ;  the  fees  which  are 
taken  from  the  suitors  in  the  reformed  ofiSces 


aOuMi  mtihe  Admiaiatratimik  qf  Justice. 


1m8  by  11,0002.  a  year  than  iht 
i;  of  the  SiBM  levied  in  the  uBreformfid 
office  {  and  the  amount  of  l3ie  salaxies  paid  to 
l3ie  new  officers,  of  the  large  compensaiionfi' 
paid  to  the  old  officers,  and  of  iOther  expenses,- 
IS  abvady  less  by  about  S^WK)/.  a  year  than  the 
amosBt  of  the  fees  which  were  received  by  tfae^ 
M.  officers  before  the  ivform.  Widiovt  afikm- 
iBK  that  -die  act  of  parliament  fwovided  the 
best  mode  of  settling  the  ocmpensationB,  and 
diaipprovipg,  as  1  do,  of  ihe  compensationB 
being  chained  oo  the  suitors,  I  can  have  no 
doabt  that  the  reform  has  resulted  in  great 
benefit  to  the  suitors.  If  the  compensatione 
had  been  paid  by  the  government,  that  benefit 
vonld,  of  coarse,  have  been  much  greato*/' 

Again,  the  Master  of  the  Bolls  says, 
**  If  I  might  erpress  a  wish,  it  should  be, 
not  only  that  no  officers  should  be  interested 
in  any  fee,  bnt  that  no  fee  at  adl  -shonld  be  re- 
ceived. Fees  are  in  the  nature  of  taxes,  l^hey 
are,  I  believe,  called  taxes  in  dw  order  appoint- 
ing this  committee.  I  do  not  know  whether 
iiees  in  courts  of  justice  have  ever  been  so  dis- 


and  by  encouraging  those  officers  who 
condoot  themselves  weQ,  I  behe^  yon  may 
have  a  more  powerfol  and  wholesome  iftimulEii 
than  any  that  exists  at  present  under  the  system 
of  fees.  And  I  may  further  observe,  that  a 
system  of  fees  operates  a  constant  obstacle  to 
progressive  reforms  whidh  may  in  any  manner 
interfere  with  the  profit  or  revenue  expected  lo 
be   made  by  the  officers.** 

Paasing  over  fiome  parts  of  the  evideaoe; 
which  we  shall  notice  on  another  oecasioii, 
we  come  to  the  fallowing  statement : — 

"  That  which  may  be  csDled  the  income  of  tfie 

Court  consists  of  two  distinct  parts :  l«t.  Hhib 

interest  of  the  invested  sums  consttlatting  tiiB 

Suitor's  Fund ;  it  amaimts  to  105/000/.  a  year, 

and  is  increasing ;  it  is  wholly  independent  of 

fees ;  2nd.  The  amount  of  fees  paid  by  <tha 

suitors,  or  of  the  taxation  to  which  they  vet 

subjected.    These  fees,  in  the  year  ending  an 

November   last,   produced    137>00<S>/.      Thus 

the  whole  income  may  be  called  242»000/. ;  out 

of  this  income  are  to  be  paid,  1,  the  expenses 

]ioctIy,and  as  I  think  so  justly,  designated  on '  of  the  Court,  which  do  sot  reach  17,OUOi2.  a 

aoy  fonner  occasion  of  the  kind."  i  year ;  2,  the  whole  of  the  oompensotioDs  «nd 

♦  •  ♦  •  ',  pensions,  which  have  been  the  subject  of  so 

''Before  the  year   1824,  the  Stamp  Acts  much  complaint;  these  do  not  reach  the  enm 

made  a  direct  tax  on  justice  in  this  country ;  of  60,000/.  a  year.    These  two  eums  constitd^ 


and  Liord  Lyndhurst,  when  Attorney-General, 
■conferred  great  benefit  upon  the  country  when 
he  supported  the  bill  by  which  those  taxes  were 


ing  the  whole  amount  of  all  the  compensations 
and  pensions,  and  all  the  ezpcmses  payable  out 
of  the  income,  fall  very  short  of  the  dividends 


repealed.  But  I  have  a  greater  objection  to  |  or  income  arising  from  the  invested  Suitors' 
lees  than  I  have  to  less  disguised  taxes,  and  Fund ;  and  for  the  purpose  of  providing  for 
more  especially  to  fees  in  which  the  officers  the  payment  of  compensations,  pensions,  and 
have  an  interest.    I  am  fully  persuaded  that  expenses  alone,  there  is  more  than  sufficient 


you  cannot  establish  any  system  of  fees  in 
which  the  officers  have  any  irrterest  without 
leading  to  great  abuses  :  there  is  no  power 
by  which  you  can  prevent  extortion  in  some 
shape  or  other,  if  you  once  allow  officers  to 
demand  or  to  accept  money  for  th^r  own  use ; 
even  good  men  have  their  weak  moments,  and 
nnder  some  specious  pretext  will  be  tempted  to 
take  something  different^  or  som*^  thing  more 
than  they  ought  to  take ;  there  will  be  some- 
thing in  the  way  of  gratnity  or  civility  money, 
at  first  given  as  a  tc^cen  of  gratitude,  and  ac 


income  without  raising  any  fee  whatever.  But 
there  is  a  3rd  head  of  payments  to  be  made  out 
of  the  kicome ;  vis.  the  salaries,  which  amount 
to  about  130,000/.  a  year;  and  consequently, 
it  is  manifeat  beyond  all  doubt,  that  the  suitors 
are  subjected  to  taxation  which  would  be 
wholly  unnecessary  if  they  were  not  charged 
with  the  payment  of  salaries. 

And  then  his  lordship  obeerves, 

"  As  litigation   cannot  be  avoided  ;    as  you 
cannot  prevent  its  being  in  many  cases  Very 


cepted  under  a  consciousness  of  desert,  but,  troublesome,  dilatory,  and  expensi^'e,  and  at- 


in  time,  advances  are  made  from  hints  to  de- 
mands, till  at  len|?th  those  who  want  a  prompt 
service  hardly  venture  to  abstain  from  offers 
which  ought  never  to  have  been  made  or  ac- 
cepted. 1  believe  there  is  no  way  of  avoiding 
abuses  which  grow  up  in  this  way,  (>xcept  by 
pnttifig  an  end  to  the  reception  of  fees,  at  least 
fees  in  which  officers  are  interested,  altogether. 
The  great  excuse  made  for  paying  officers  by 
fees  is,  that  you  have  no  other  way  of  stimu- 
lating the  omcers  to  diligent  exertion ;  and  it 
must  be  admitted  that  a  man's  pecuniary  in- 
terest presses  npon  him  so  constantly  and 
steadily  throughout  his  whole  life,  that  in  the 
end  it  must  have  a  very  great  and  power6il  in- 
fluence. Bat  it  does  not  constitute  the  only 
iB0tive  to  ^Kgenoe :  the  love  ef  character  and 
hoMMiialile  ^astinotioQy  joid  the  aecnnly  ac- 
quired by  good  conduct,  aaeaiat  i»^ktw*  theirj 


tended  with  great  au&iety;  as  I  think  it  has 
been  demonstrated  that  the  evils  of  litigation, 
which  cannot  be  altogether  avoided,  increase 
with  its  expensiveness ;  it  follows  that  everj^ 
thing  that  can  be  done  ought  to  be  done  to 
diminish  the  evils  of  litigation,  by  rendering  it 
less  frequent,  lees  costly,  and  less  veaations. 
The  very  costliness  of  it  has  been  madedeajgn 
«dly  the  means  of  vejsation  and  oppretision. 
There  are  things  of  this  kind  which  I  k&ar  can- 
not be  altogether  prevented.  But  a  great  deal 
may  probably  be  done.  You  may  make  litiga- 
tion somewhat  less  frequent,  by  making  your 
laws  as  clear  as  the  subjects  to  which  they 
rdate  wiQ  admh  of.  Tou  can  make  htigatiim 
a  great  deal  lesa^  vexatious  and  expensive  by 
having  your  naades  tff  pcooedwe  snore  siodpLe 
and  intMf  ifaie*  and  you  nay  further  diminish 
litigatiM  wf  diiiniflning  the  occasions  far  it ; 
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nor  ifl  there,  as  it  seems  to  me,  any  method 
which  can  he  devised  at  all  equal  hi  efficiency 
to  that  of  facilitating  the  administration  of 
trusts  and  the  takin|(  and  settlement  of  ac- 
counts; it  is  in  the  discussion  of  accounts, 
ahove  all  other  thiof^s,  that  people  otherwise 
not  disposed  to  quarrel  are  apt  to  dispute,  and 
if  you  wish  to  diminish  the  causes  or  sources 
of  utiffatioD,  one  principal  way  of  doing  it  is,  to 
provide  easy  means  of  checking  and  passing 
accounts.  This  is  a  main  object  of  adminis- 
trative suits;  and  I  say,  let  them  be  as  easy 
and  as  cheap  as  you  can ;  let  all  accounts  be, 
as  far  as  is  practicable,  put  into  an  easy  course 
of  examination  and  settlement,  and  you  will 
put  an  end  to  much  litigation  that  would  other- 
wise be  very  rife.  I  am,  therefore,  of  opinion 
that  you  ought  not  to  regret  it,  if  such  admi- 
nistrative suits  should  escape  taxation.  Many 
persons  who  attend,  as  I  tnink,  but  superfici- 
ally to  these  things,  proceed  upon  the  notion 
that  for  aU  service  done  in  the  courts  of  justice 
the  person  who  occasions  the  present  trouble 
should  pay  for  it.  This  seems  to  me  to  be  a 
considerable  mistake,  for  the  party  who  in  this 
way  is  made  to  pay  is  the  very  person  who  sets 
the  law  in  motion,  proves  ana  makes  public  its 
useful  operation,  and  from  that  operation  pro- 
duces examples  and  rules  for  the  guidance  of 
all  others.  The  suitor  is  not  the  only  person 
who  profits  by  the  lawsuit,  for  all  other  persons 
who  are  instructed  and  warned  or  guided  by  it, 
profit  also. 

We  shall  take  an  early  opportunity  of 
adverting  to  those  parts  of  his  lordship's 
evidence  which  relate  to  the  regulation  and 
supervision  of  the  officers  of  the  Court, — the 
creation  of  a  minister  of  justice, — and  an  im- 
proved mode  of  assessing  and  collecting 
fees,  if  fees  are  still  to  be  imposed  on  the 
suitor. 


THE  ARCHES'  COURT. 


ment,  and  we  only  desire  to  remind  our 
readers  how  insignificant  is  the  result  com« 
pared  with  the  expense,  anxiety,  and  misery 
occasioned  by  tne  investigation.  Mrs. 
Greils,  after  a  lengthened  and  acrimonious 
contention,  in  which  her  nearest  relatives 
and  most  faithful  friends,  as  well  as  a  multi- 
tude of  persons  in  nowise  connected  with 
her,  were  subjected  to  the  most  painful  and 
offensive  imputations,  is  at  length  authori- 
tatively informed,  that  she  can  oeno  lon^r 
compelled  to  live  under  the  same  roof  with 
the  man  she  had  sworn  at  the  altar  of  Grod 
to  love  and  honour,  but  from  whom  she  had 
long  since  by  mutual  consent  separated, 
and  who,  after  all  that  has  passed,  would 
possibly  prefer  any  punishment  to  a  renewal 
of  cohabitation  with  her.  The  only  punish- 
ment to  which  he  is  subjected,  however, 
beyond  the  costs  of  the  suit,  is  the  loss  of 
those  conjugal  rights  he  voluntarily  aban- 
doned. He  is  stul  entitled  to  the  guardian- 
ship and  control  of  the  children  of  this  un- 
fortunate marriage,  and  Mrs.  Geils,  though 
not  a  wife  de  facto,  carries  with  her  the 
name  through  the  world,  and  is  not  at 
liberty  again  to  enter  into  the  matrimonial 
state  during  the  Hfetime  of  her  husband. 
The  inefficiency  of  the  Ecclesiastical  juris- 
diction in  matrimonial  causes  has  never 
been  more  palpably  manifested  than  in  this 
case  ;  and  we  give  utterance  to  a  sentiment 
all  but  universal,  when  we  hope  that  those 
tribunals  may  ere  long  be  placed  on  some- 
thing like  a  rational  and  satisfactory 
footing . 


DIVIDING  CAUSES  OF  ACTION   IN 
THE  COUNTY  COURTS. 


The  case  of  Geils  v.  Geils,  which,  from 
the  accidental  circumstances  disclosed  in  it, 
attracted  such  an  unusual  degree  of  atten- 
tion to  the  proceedings  of  the  Arches'  Court 
a  short  time  since,  was  finally  determined 
by  the  learned  judge  of  that  Court  at  the 
close  of  the  last  week.  Sir  Herbert  Jenner 
Fust,  in  an  elaborate  judgment,  which  the 
newspaper  reports  state  occupied  six  hours 
and  a-half  in  the  delivery,  pronounced  that 
Mrs.  Geils  was  entitled  to  a  divorce  a  mensd 
et  thoro,  upon  the  single  ground  that  acts 
of  adultery  had  been  established  against  the 
husband,  who  was  also  condemned  in  the 
costs  of  the  suit.  It  would  be  altogether 
beside  our  purpose,  and  perhaos  beyond 
our  province,  to  comment  upon  tne  circum- 
stances of  the  case.  We  are  justified  in 
assuming  that  the  facts  warranted  the  judg- 


The  Term  is  fast  drawing  to  a  close  with- 
!  out  presenting  any  features  affording  matter 
for  congratulation,  if  we  except  the  judg- 
ment pronounced  by  the  Court  of  Exchequer 
in  the  case  of  "  Grimley  v.  Ackroyd  and  an- 
other,^ which  will  be  foupd  in  a  subsequent 
page,  amongst  our  original  reports.*  The 
Court  has  determined,  upon  grounds,  which, 
we  confess,  it  seems  to  us  might  have  been 
explicated  with  less  of  subtlety  and  more  of 
simplicity  and  clearness,  that  the  63rd  sec- 
tion of  the  act  9  &  10  Vict.  c.  95,  which 
provides,  "  that  it  shall  not  be  lawful  for 
any  plaintiff  to  divide  any  cause  of  action 
for  the  purpose  of  bringing  two  or  more 
suits,"  does  not  permit  the  splitting  of  any 
demand  in  the  nature  of  a  tradesman's  bill, 


*  There  is  also  a  decision  in  the  Queen's  Bench 
establishing  the  privilege  of  attorneys  to  sue  in 
the  Superior  Courts* 
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the  aggregate  amount  of  which  exceeds  201., 
for  the  purpose  of  hringing  two  or  raore 
suits  in  the  County  Courts.  With  respect 
to  claims  not  precisely  of  the  same  nature 
or  character,  hut  which  according  to  the 
established  rules  of  pleading  may  be  in- 
daded  in  one  declaration,  the  Court  was 
not  caHed  upon,  and  has  not  in  terms  de- 
cided, that  such  claims  shall  not  be  divided 
for  the  ptirpose  of  bringing  suits  for  their 
recovery  in  the  County  Courts.  Indeed, 
some  question  is  suggested  as  to  the  sound- 
ness of  the  decision  the  Court  has  come  to 
in  this  case,  from  the  anxiety  expressed  to 
guard  against  its  being  supposed  that  this 
judment  concluded  the  Court  upon  the 
application  of  the  principle  under  a  different 
state  of  circumstances.  We  should  have 
been  better  pleased  had  it  been  explicitly 
laid  down,  without  more,  that  where  a  cause 
of  action  exists  upon  a  simple  contract  debt 
exceeding  20/.  in  amount,  such  cause  of 
action  cannot  be  divided.  We  have  some 
reason  to  think  that  all  the  learned  Barons 
who  heard  the  arguments  in,  and  decided 
the  case  of  Grimley  v.  Acroyd,  came  un- 
hesitatingly to  this  result,  and  that  the 
qualifying  terms  were  introduced  in  defer- 
ence to  the  scruples  of  one  of  the  judges, 
who  entertained  as  httle  doubt  as  any  of 
his  learned  brethren  upon  the  case  under 
consideration,  but  who  was  apprehensive 
that  the  naked  announcement  of  the  deter- 
mination of  the  Court  might  be  construed 
as  equivalent  to  an  intimation  that  where 
several  causes  of  action  exist,  which  may  be 
included  in  the  same  declaration  in  the 
Superior  Courts,  the  plaintiff  in  the  County 
Court  is  bound  to  enter  a  plaint  for  the 
whole,  or  if  he  elects  to  proceed  upon  one 
cause  of  action,  to  abandon  his  right  to  re- 
cover upon  others.  Upon  this  point  no 
decision  has  yet  been  given,  and  in  fact  the 
question  did  not  arise  in  Grimley  v.  Acroyd. 
It  is  satisfactory,  at  all  events,  to  find  it 
authoritatively  settled  that  a  party  disput- 
ing an  account,  the  result,  perhaps,  of  nu- 
merous transactions,  and  a  long  course  of 
dealing,  is  not  hable  to  have  every  item 
made  the  subject  of  a  distinct  claim,  and 
costs  incurred  exceeding  ten  times  the 
amount  of  the  alleged  debt,  in  order  that 
the  superior  courts  of  law  may  be  ousted 
of  their  jurisdiction,  and  a  matter  of  vital 
importance  to  both  parties  determined, 
perhaps,  upon  the  unsupported  testimony 
of  one  of  them,  or  according  to  the  discre- 
tion of  a  judge  who,  with  the  best  intentions, 
may  have  had  little  or  no  practical  expe- 
rience ia  the  application  of  legal  principles. 


NEW  STATUTES  EFFECTING  ALTERA. 
TIONS  IN  THE  LAW. 


oaths  in  chancbby. 

11  Vict.,  c.  10. 

An  Act  for  empowering  certain  Officers  of  the 
Hi^h  Court  of  Chancery  to  administer  Oaths 
and  take  Declarations  and  Affirmations. 
[13th  April,  1848.] 

1.  6  4r  6  Viet,  e,  103.— 10  Sf  11  Vict.  c.  97. 
— Clerk  of  enrolments  arid  clerks  of  records 
and  writs  may  take  declarations, — Whereas  by 
an  act  passed  in  the  5  &  6  Vict.,  intituled  "An 
Act  for  abolishing  certain  Offices  in  the  High 
Court  of  Chancery  in  England,"  the  clerk  of 
enrolments  in  Chancery  and  the  clerks  of  re- 
cords and  writs  were  empowered  to  administer 
oaths  and  take  affirmations  and  attestations  of 
Honour :  And  whereas  it  is  expedient  that  the 
clerk  of  enrolments  in  Chancery  and  clerks  of 
records  and  writs  should  be  empowered  to 
take  such  declarations  as  hereinafter  men- 
tioned :  And  whereas  by  an  act  passed  in  the 
10  &  11  Vict.,  intituled  "An  Act  for  the  Dis- 
continuance of  the  Attendance  of  the  Masters 
in  Ordinary  of  the  High  Court  of  Chancery  in 
the  Public  Office,  and  for  transferrixiff  the 
Business  of  such  Public  Office  to  the  Affidavit 
Office  in  Chancery,"  it  was,  amongst  other 
things,  enacted.  That  certain  duties  ^retofore 
done  and  performed  by  the  masters  in  ordinary 
in  the  public  office  should  thereafter  be  done 
and  performed  by  the  clerk  of  affidavits  and 
the  assistant  clerks  of  affidavits  in  manner  di-> 
rected  by  the  said  act,  and  William  Thodey 
Smith  was  thereby  appointed  the  second  as« 
sistant  clerk  of  affidavits  under  the  said  act : 
And  whereas  it  is  expedient  that  the  clerk  of 
affidavits  and  assistant  clerks  of  affidavits  re- 
spectively should  be  empowered  to  administer 
such  oaths,  and  take  such  declarations  and 
affirmations,  and  attestations  upon  honour,  as 
hereinafter  mentioned :  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  ol  the 
Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  parliament  assembled  and  by 
the  authority  of  the  same.  That  from  and 
after  the  passing  of  this  act  it  shall  be  lawful 
for  every  clerk  of  enrolments  in  Chancery  and 
clerk  of  records  and  writs  to  take  any  declara- 
tion required  for  the  purpose  of  enrolling  any 
deed  or  other  document  m  Chancery. 

2 .  Clerk  of  affidamis  and  assistant  clerks  nuxy 
administer  oaths  and  take  declarations, — That 
from  and  after  the  passing  of  this  act  it  shall 
be  lawful  for  every  clerk  of  affidavits,  assistant 
clerk,  and  second  assistant  clerk  of  affidavits 
of  the  High  Court  of  Chancery,  to  administer 
all  such  oaths,  and  take  all  such  declarations, 
affirmations,  and  attestations  upon  honour,  as 
can  now  be  administered  or  xikexx,  or  at  any 
time  hereafter  may  by  any  act  of  parliament  hie 

I  directed  to  be  administered  or  taken,  by  or  be* 
fore  a  Master  in  Ordinary  of  the  said  Court. 
3.  Persons  sweariny  or  dedariny  hefore  swoh 


■  Jfww  to  be  9wBftet$»  pmuMm- Jhr  prnjufyj— 
That  all  penona  swiann^  deebdanv  affirming, 
or  attesting  before  any  clerk  of  enrolments  in 
Chancery,  or  clerk  of  records  and  writs,  or 
clerk  of  affidbvits,  or  aasistant  cferk,  or  second 
assistant  clerk  of  affidMnl8»  under  this  act, 
shall  be  liable  to  all  such  penalties,  punish- 
ments, and  conset^nencea  for  any  wHnd  and 
corrupt  false  sfweannff,  (feclanng;  affirnriog,  or 
attestmg  contained  merein,  aa  if  the  matter 
sworn,  deefared,  affiimied,  or  attested  had  been 
swora,.  dtdaredv  affirmed,  or  attested  before  the 
fiipeh  Gotti  tof  ChaD6ery,.ar  any  •£  ^  Masters 
■eCkdinairythenil* 

4.  FUiinj^  up  ffmcmmm  m  ^ifiee  of  a^eond 
imuimU  clerk  qf  a|MMtow---That  as  often  ae 
the  secend  assistaai  derk  of  affidavits,,  or  any 
sf  hie  succeasen,  shall  die  ev  resign,  or  be  Ee- 
moved  Iron  hia  office^  the  Lord  Chaoeellor 
•kail hampower  to  appoint  a  second  assistant 
derk  ol  affidavite  in  tne  rsom  of  such  one  who 
diaU.  a«  die,  resiurn^  or  be  removed. 

5.  hderprektiMm  of  '^Lord  ChnufeUor."— 
TkaS  in  eeostming  this  act  the  eaf  reaaion  "  the 
Lm-d  Chimceileff  "  shall  mea&  and  include  the 
LoidCkaDceUor,  Lord  Keeper,  and  First  Com- 
■Mssioner  for  the  Gnstod^r  of  the  Gveat  Seal  of 
the  United  Kmgdon:  el  Great  Bntain  and 
inland,  for  the  time  being. 

61.  Aot  may  be  amended^  ^c— That  this  set 
nay*  In  amended  or  repealed  by  any  act  to  be 
passed' dacittg  thepfceent  session.  o£  parliament. 

STAMT'  DCTTIU  ▲SSXSCIUfeTlOir. 

11  Vict,  c- 9. 
An  Act  to  continue  for  Three  Tears  the  Stamp 
Duties  granted  by  an  Act  of  the  Fifth  and  | 
Slsth  Tears  of  her  present  Majesty,  to  as- : 
similate  the  Stamp  Duties  in  Great  Britain 
and  Ireland,  and*  to  make  Regulations  fbr 
collecting  and  managing  the  same. 

[rath  April,  1848.] 
Most  Gsadovs  Sovereign^ 
U  5  4-  6  Viet,  e,  %2,'-Dmtie9  coniimted  for 
Aree  peers.!— Wbereas  by  an  ad  passed  in  the 
S  &  6  Viet,  iutitnled  "  An  Act  to  assimilate 
tike  Stamp  Dnties  iuGoeat  Britain  and  Ireland, 
and  to  aaake  Regatetiaas  for  coUcctioip  and 
managing  the  same,  until  the  lOtk  day  of 
Oetober,  1845,"  certain  rates  and  duties 
dsnominatcd  stamp  dntiea^  were  granted 
for  &  tena  therein  limited^  and  new  expired ; 
and  by  an  act  passed  in  the  Sih  Vict.,  the 
same  rates  and  duties  were  continued  for  a 
flsvtiwr  limifted  termv.  which  will  expire  on  the 
lithdi^ef  October,  1848:  We,  your  Mi^ty's 
most  dutiiui  and  loyal  sniriscfes,,  the  Commons 
sltfK  Umted  Kingdom  df  Great  Britain  and 
imttind,  in  pnrliamffnfe  assembled,,  towwds 
misinf  the  neonsnry  snpplies  te  defray  year 
Mi^as^s  pnblie  cxpenmsy  haare  freely  and 
vohrataxily  veeolvcd  S»  ceminMe  the  said  mtes 
■id  duties,  sndl  t*  gfant  tim  same  te  yow  Ma- 
jassp  foeibe  perind  bssemaltevmenSinned ;  and 
<b  meat  hmnkhr  kssasdh  ynns  Msiesty  tkal  iit 
msr  be  snaelsd  ;  and  be  it  enacled  by  tfv 
s'smsmtsmUHBtM^Mtp^faf  and  with  ' 


tkn  adfiea  and  consent  of  the  Lords  spintiinl 
and  temporal,  and  Gimraona,  in  tins  present 
parliament  aasembfed,  and  by  the  anthority  of 
;  the  same.  That  all  the  several!  soms  of  money; 
and  duties,  and  compositkm  Avdnlies,  gmntsd 
by  the  said  ffpst-reciSed  act,  and  noS  fepesled 
by  any  scdMequenS  act,  and  alee  alL  dntinnniMr 
payable  in  lien  er  inetead  o£  any  of  the  anid 
duties  which  may  have  been  sa  repealed,  shall 
be,  and  the  same  are  hereby  continued^  and 
shall  be  charged,  raised,  levied,  collected,  and 
paid  unto  and  for  the  use  of  her  Majesty,  her 
heirs  and  successors,  fbr  the  term  of  l&ree 
years,  ta  commenee  on  and  So*  be  compnissi 
frrom  t^  lOth  day  of  October,  1848* 

2»  ReeHedaetsoHd  oiher  aeit  emUimmd  sn 
/srce.— That  the  said  first-reeiCed  act,  and  all 
i  and  every  other  act  and  acts  now  in  force  in 
;  rdatinn  to  the  duties  ^pranted  bv  the  same  act; 
shall  severally  be  continued  and  remain  in  foil 
force  in  all  respects  in  relation  to  the  duties 
i  hereby  continued  and  granted,  and  ail  and 
every  the  powers  and  authorities,  ruies» 
lations^  dlnctions,  penaltiesyfurfeitnses,  d 
!  raattevsy  andi  things  contained  in  the  ssid  1 
OS  any  of  then,  and  in  fosce  s|S  afocesaid^  shnll 
severally  and  reapectively  be  duly  obaerved, 
practised,  applied,  atid'put  in  execution  in  re- 
lation to  the  s^d  duties  hereby  continued  and 
granted,  as  well  during  the  term  herein  fimfted 
as  after  the  expiration  thereof,  for  the  chsrgnig, 
rusmg,  levyi^,  paying,  accoontmg  far,  and 
securing  of  £e  said  duties  and  all  anoam 
thereof,  and  fov  tJie  preventing,  detecting  and 
pnnishing  of  all  fsaiids,  forgeiits,  and  othnr 
offieace»  relating  thereto,  as  folly  aiul  effectually 
to  all  intents  and  purposes  as  if  the  sanae 
I  powers,  authorities,  rules,  regulations,  direc- 
I  tions,  penalties,  forfeitures,  clauses,  matters, 
and  things  were  particulariy  repeated  and  re- 
enacted  in  the  body  of  this  act  with  refci'SBCL 
S»  the  said  duties  hereby  granted. 

a.  Act  Slop  be  mteaded,  4-e.— That  tiiis  net 
amy  he  amended  or  repealed  by  any  act  ta  be 
passed  in  this  present  session  of  parliament. 


NOTrCES  OF  NEW  BOOKS. 

A  Selection,  of  Legal  Maxima  Clauifed 
and  IllmtrateiL  By  Hjbrbeilt  Broom, 
Esq.,  of  the  Inner  Temple,  Barrister-at- 
Law.  Second  Edition*  A.  Maxwd  8c 
Sob.     1848.    Pp.  785. 


We  noticed  the  first  edilian  of  this  1 
which  even  the*  showed  11  grent  imi 
ment  on  the  Old  Law  Qnunmairs  and  J 
of  Maxims.  The  present  edilios  in  1 
enlarged  tn  its  scope,  anil  afrpeac?  t»«s:  to 
be  Ae  best  work  now^  extant  ef  il9  dmm, 
and  admifitfthr  adfqsted  l^r  the  use  of  tke 
student  who  seeks  to  msster  the  Inif  n^  ct 


xubnentnss  of  tbis  kind  nm  us 
KBt  jNiTt  Of  ttfll  sericn  of  wufkn 


we 


hope  to  Meeflin|ileted  £k  die  bfloefit  of  the 
vmag  and  fotwo  generations  of  lawyers. 
Mr.  Broom^B  Book  should  first  be  csidfiillj 
leadtiuo^gfaiMit  bj  theatudent,  andacaroelj 
adaf  skoald  paas  nitkaaC  foferanoe  to  one 
or  other  of  its  pages,  for  the  puipoae  «f  im- 
prcBang  m  the  neaiery  the  defintioBa  and 
eaqiSanations  it  centsms.  Notes  should  be 
znade  doling  tibe  course  of  reading  of  terms 
and  expressions  not  perfectly  understood, 
aad  vecourte  ahould  afterwards  be  had  to 
such  worka  as  Jib;.  Baoom'Sy  in  order  to 
ttkm  tke  difficahy  or  refiieah  the  memory. 
By  these  means  a  large  amoant  of  \effl 
knowledge  will  be  veadily  aocumnlatod,  and 
in  aeaiching  for  the  point  veqpiired,  ofther 
iaibnnation  will  be  insensibly  acquired. 
Tkt  student  should  ne¥er  rest  satisfied  with 
SB  aoonplete  aaawer  to  hia  doubts,  or  an 
imperfect  appreheosioa  of  the  exact  state  of 
the  law.  Books  of  reference  like  the  pre- 
sent, are  of  the  greatest  service  to  the  pro- 
fessional reader,  andwe  heartily  recommend 
the  present  ToiaBie. 
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read  with  atteatian  and  adrant^ige :— just  as 
the  praotitianer,  who  haato  eoasiik  a  lepaii 
or  a  text  book,  ateadily  retaiaa  in  his  ma- 
mory  the  information  he  seeks  for  hia  dteaf  a 
case. 

After  the  student  has  nead  so  mudi  as  r&> 
lates  to  the  questions  in  hand,  be  should 
close  the  treatise,  and  sit  down  and  answer 
the  qneaticEiia.  Having  well  considered  his 
task  and  done  his  beat,  he  should  then  te* 
his  success  by  lefereaoe  to  the  book  he  has 
studied. 

Thus,  stimulated  hy  a  method  which  su|>- 
plies  an  object  and  motive  of  industry  and 
attention,  the  student  wUl  find  the  result 
impressed  on  his  mind  with  a  permanency 
no  ather  course  of  study  can  eieet. 

In  addition  to  the  Digest,  t^e  queatiafna 
during  several  recent  Terms  hare  been  giisen 
in  the  precise  order  in  which  tihey  were  pro- 
pounded fieom  term  to  term,  so  tliat  die 
student  may  see  the  mode  and  loan  of  tfaa 
exaraiaation,  amd  fnpme  hiwsplf  to  pass 
the  ordeal  with  satialaotioa. 


A  Digtst  €f  ihe  Examination  Quettiomt  in 
Cmmman  Law»  Conveyancing,  Equity^ 
Sankruptcy,  and  Common  Lau),  from  4Ae 
Commencement  of  tke  Examination  in 
Trintty  Term,  18S6,  te  Me  prewent  tkne. 
Third  Edition.  By  Robert  Mavoham, 
Secretary  to  the  Incorporated  Law  Society 
of  the  United  Kingdom,  and  to  the  Board 
of  Examiners.  Maxwell  &  Son.  1848. 
1^.348. 

Since  the  Examination  was  inatitcited, 
nearly  4,000  QnestiDns  have  been  pro- 
pMMf*^  as  teats  for  ascertaining*  accord- 
ing to  the  language  of  the  statute,  "  the  fit- 
OMB  and  «ifMcity  "  of  the  peraans  applying 
for  admission.  Many  inquiries  have  been 
made  faom  time  to  time  regarding  the  mode, 
the  natare,  and  extent  of  the  examination, 
and,  accordingly,  the  questions  have  been 
cUssified  mider  their  appEopnate  heads  for 
neady  ten  years,  whereby  the  student  may 
be  enabled  to  go  through  a  regular  course 
of  reading. 

This  volume,  therefore,  contains  a  Digest 
of  all  these  Questions,  omitting  ouly  such  as 
hwe  ^aen  repeated  in  the  aaaie  form,  at 
BBLitut  examinMlMias.  They  hawe  been 
smnged  in  sodli  order  as  appeared  taost 
likely  to  facilitate  the  labours  m  the  student, 
yimniT^g  die  method  ado^d  in  the  atand- 
Mti.  4ypatiaes  on  lank  and  Praotice. 

The  atadent»  a^ter  reading  -one  of  the 
asBiBBai  acnea  of  anestiaiia,  ^dkaiild  a 
himaelf  to  some  improved  treatise  'On  the 
aabject,  which  he  will  thus  be  induced  to 


QUESTIONS  AT  THE  EXAMINATION. 

Easter  Term,  1848. 

The  Candidates  at  the  ExaMnnation  mit 
required  to  answer  in  Common  Lmv,  E^ufby, 
and  one  other  department  of  the  aemainiiig 
liiree.  It  is,  we  mderatand,  deemed  pre- 
ferable, that  such  other  department  sbovM 
be  Conveyanciny,  We  have,  therefore,  for 
the  presenlv  selected  thoae  three  heads  of 
the  ExaannctionaBd  anangedthe  QneatiaM 
in  such  order  as  will  be  found  moeA  useM 
to  the  students  who  have  yet  to  prepare  for 
their  future  examination. 

It  is  supposed  by  persons  unacquainted 
practically  with  the  beneficial  working  of  the 
examinattoB,  that  a  Digest  amd  Olassmcation 
of  the  Questions  is  not  so  useful  as  a  ver- 
batim copy.  We  have  &om  time  to  time 
eiFen  ihaat  in  both  farma,  so  that  the  -atu* 
dent  may  exercise  himself  methodkaHy,  and 
at  the  same  time  he  aoquainted  with  the 
course  actuaily  pumued  at  the  Examioation. 
We  exhort  them  earnestly  to  abjure  the 
answers  prepared  to  the  Questions,  Mad 
to  read  and  answer  for  themaelvea.  No  Baal 
benefit  can  he  deeived  firom  such  fiJladous 
helpa. 
CojfMov  andStatutx  Law,and  Pbactscb 

OP  THE  COUBTB. 

Jurisdiction  and  Actione. 

Is  there  any,  and  wliat  separate  jwriadfiefion 
belongiagto^aeh  df  llhe  Smerior  Cowrta  of 
Ootanon  uaw  wot  ^eaasssea  ny  attiors  ? 

State  the  several  times  within  wMcAi ' 
must  %a  %raiglit« 
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For  what  damages  are  hundredors  now  liable, 
and  what  are  the  necessary  steps  to  be  taken 
before  the  writ  is  issued,  and  against  whom 
mnst  it  be  ? 

How  should  a  person  proceed  for  damages 
against  a  wilful  trespasser  when  the  damages 
would  not  amount  to  5/.  ? 

Trial  and  Evidence. 

What  is  full  notice  of  trial  for  the  adjourn- 
ment day  in  London,  and  what  short  notice ; 
and  when  must  they  be  given  ? 

In  what  cases  can  a  witness  be  examined 
notwithstanding  he  may  be  interested,  and  how 
will  the  judgment  in  the  suit  operate  for  or 
against  him  in  any  subsequent  suit  ? 

Judgments  and  Costs, 

At  what  period  must  a  motion  in  arrest  of 
judgment,  or  for  judgment  non  obstante  vere- 
dicto, be  made  ? 

Judgment  against  two  defendants  and  one 
dies, — what  is  necessary  to  enable  the  plain- 
tiff to  take  out  execution,  and  against  whom 
will  the  execution  issue  ? 

If  either  plaintiff  or  defendant  die  after  in- 
terlocutory, and  before  final  judgment,  will  the 
action  abate,  or  hew  must  you  proceed  to  final 
judgment  ? 

On  a  judgment  non  obstante  veredicto,  is 
either  party*  entitled  to  costs  ? 
^  When  distinct  issues  are  found  for  the  plain- 
tiff and  for  the  defendant,  is  the  allowance  to 
witnesses  the  same  to  the  party  having  the 
general  costs,  as  to  the  party  who  has  only 
succeeded  on  particular  issues ;  and  how  does 
the  form  of  affidavit  of  increase  differ  ? 

Warrants  of  Attorney. 

What  is  required  to  enter  judgment  on  a 
warrant  of  attorney  above  one  and  under  ten 
years  old  ? 

What  is  now  required  to  attest  the  due  exe- 
cution of  a  warrant  of  attorney  or  cognovit; 
and  must  it  be  the  same  in  all  cases  ? 

Award. 
Within  what  time  must  a  motion  to  set  aside 
an  award  be  made  ? 

Highways. 
How  are  highways  to  be  now  stopped  up, 
diverted,  or  turned  ? 

Equity  and  Practice  op  the  Coubts. 
Jurisdiction  and  Principles  of  Equity. 

State  some  of  the  principal  subjects  as  to 
which,  practically.  Courts  of  Equity  have  ex- 
clusive jurisdiction. 

What  are  the  peculiar  powers  possessed  by 
Courts  of  Equity  with  respect  to  matters  in 
contract,  and  matters  of  anticipated  injury  ? 

State  some  of  the  maxims  or  rules  which 
^vem  or  indicate  the  principles  of  Equity 
jurisprudence. 

Wnat  is  the  doctrine  of  election  ? 

What  are  e<]uitable  assets,  and  is  any  dis- 
tinction made  m  distributing  them  between  dif- 
ferent classes  of  debts  ? 

What  is  meant  by  '*  Marshalling  Assets  V 


Pleading,  Evidence,  and  Practice. 

Explain  the  object  of  a  bill  of  interpleader 
in  eouity. 

What  is  the  essential  condition  to  a  Court 
of  Equity  entertaining  a  bill  to  take  evidence 
de  bene  esse  ? 

Is  the  filing  a  bill  pra3rinff  an  injunction  ne- 
cessary to  the  application  S)r  one,  and  is  any 
notice  required  of  the  application  ? 

What  IS  the  mode  of  taking  evidence  in 
equity  ? 

After  subpoena  served,  what  time  is  allowed 
to  a  defendant  to  appear  and  answer? 

What  is  the  course  of  proceeding  to  confirm 
a  general  report  ? 

What  parties  are  usually  allowed  to  attend 
the  taxation  of  costs  ? 

What  is  necessary  to  enable  parties  to  receive 
cash  from  the  Accountant-ijeneral,  either 
during  the  lifetime  or  after  the  death  of  the  party 
to  whom,  or  to  whose  representatives,  the  order 
directs  the  money  to  be  pwd  ? 

Conveyancing/. 
Estates. 

What  is  an  estate  of  freehold  ? 

Of  what  sorts  are  estates  less  than  freehold  ? 

What  is  an  estate  at  sufferance  ? 

What  are  the  remedies  of  landlords  for  the 
recovery  of  possession  from  tenants  at  suffer- 
ance? 

Of  what  sorts  are  estates  in  expectancy  ? 

Describe  estates  in  remainder. 

What  is  an  estate  in  reversion  ? 

What  is  tenant  by  the  curtesy  ?  and  what 
are  the  requisites  necessary  to  make  such  aa 
estate? 

What  is  tenant  in  dower  ? 

Who  may  be  endowed  ?  and  of  what  may 
the  tenant  be  endowed  ? 

Incorporeal  Hereditaments. 
Explain  the  meaning  of  an  incorporeal  here- 
ditament. 
State  the  sorta  of  incorporeal  hereditaments. 

Mortgages. 
Define  the  meaning  of  the  word  "Mort- 

-^escribe  a  mortgage. 

What  are  the  rights  of  a  mortgagee  ? 


NOTES  OF  THE  WEEK. 

ADlflSSION   OF   SOLICITORS. 

The  Master  of  the  Rolls  has  appointed 
Tuesday,  May  9>  at  the  Rolls  Court,  Chancery 
Lane,  at  a  quarter  past  Three  in  the  afternoon, 
for  swearing  solicitors. 

Every  person  desirous  of  being  sworn  on 
the  above  day  must  leave  his  Common  Law- 
Admission  or  his  Certificate  of  Practice  for  the 
current  year  at  the  Secretary's  Office,  Rolls 
Yard,  Chancery  Lane,  on  or  before  Monday » 
the  8th. 


Notenf^tkB  W^ekj^SftpenoT  ComrUs  RoU$.^Viee»CkoMCtUQr» 
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RBC0RD8  OF  TBB  COUBTB. 

Thb  Court  has  ordered  that  in  fature  no 
record  of  the  Conrt  shall  be  produced  at  any 
trial  without  an  order  first  obtained  from  the 
Court,  or  a  judge,  authorizing  its  production. 

RIGHT   OF  ATTORNKY  TO  SUB  IN  8UPBRIOR 
COURT. 

The  Court  of  Queen's  Bench  has  decided  (as 
we  expected)  that  the  right  of  an  attorney  to 
ise  in  the  Superior  Courts  is  not  taken  away 
by  the  Coun^  Court  Act.  Lord  Denman^  in 
delivering  the  judgment,  said-— 

"The  67th  section  of  the  9  &  10  Vict.  c.  95, 
had  been  relied  upon,  which  enacted*  that  no 
privilege,  except  as  thereinafter  excepted, 
should  be  allowed  to  any  person  to  exempt 
him  from  the  jurisdiction  of  any  court  holden 


under  the  act;  and  it  was  contended  that 
those  words  were  large  enough  to  deprive  the 
plaintiff  of  his  costs.  But  those  words  did  not 
apply  to  the  plaintiff  suing  in  the  Superior 
Court,  but  to  a  debtor  who  was  being  sued  in 
the  County  Court,  and  who  was  placed  under 
its  provisions.  Indeed,  it  was  difficult  to  see 
how  a  creditor  who  might  sue  in  a  Superior 
Court  could  be  said  to  be  within  the  jurisdic- 
tion of  the  County  Court/' 
We  shall  give  an  early  report  of  the  decision. 


CHILTON  V,  CROYDON   RAILWAY  COMPANY. 

The  application  to  set  aside  the  verdict  on 
the  ground  of  the  excessive  amount  of  the 
damages,  500^.,  has  failed.  The  Court  being 
equally  divided,  no  rule  was  granted,  and  con- 
sequently the  verdict  remains  in  force. 


RECENT   DECISIONS   IN  T  HE  SUP  ERIOR   COURTS, 

RBPORTBD   BY  BARRI8TBRS  OF  THB   8BVBRAL  COURTS. 


***"*"  *****^~^'*^'~'~-i-ii->nr>i-u-u-u-uruijxf» 
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Newton  v.  Riehetis.    Feb.  9, 1848. 

CONTBMPT.— COSTS. — TAXATION. 

The  proceedings  under  an  order  for  the  taxa^ 
tion  of  costs  are  not  irregnlar^  because  the 
party  prosecuting  tkem  mag  be  in  con- 
tempt during  part  of  the  time. 

This  was  a  motion  to  discharge  a  subpoena 
issued  to  enforce  the  ])a3rment  of  the  costs  of  a 
fonner  motion,  on  the  ground  that  the  Master 
had  proceeded  with  the  taxation  of  them  while 
the  party  to  whom  they  were  to  be  paid  was  in 
oontemm  for  not  answering. 

Mr.  Kinderdeg,  and  Mr.  Cooper,  for  the  mo- 
tion. 

Mr.  Roupell  and  Mr.  Hall,  contrit,  contended, 
that  the  Taxing  Master  had  no  authority  to 
suspend  the  prosecution  of  the  order  to  tax, 
beoiuse  the  party  might  be  in  contempt,  and 
referred  to  WiUnn  v.  Nainbg,  4  Hare,  473 ; 
WOsom  V.  Bates,  3  M,  &  C.  147;  Bicketts  v. 
Momington,  7  Sim.  200. 

Lord  hangdale  said  that  the  taxation  of  costs 
was  only  a  mode  of  ascertaining  the  quantum 
of  costs,  on  the  right  to  which  the  Court  had 
already  adjudged.  He  was  now  asked,  dter 
the  whole  proceedings  upon  the  order  had  ter- 
minated, to  set  them  aside  as  irregular.  But 
he  was  of  opinion  that  a  proceeding  of  this 
nitnre  was  not  affected  by  the  contempt,  and 
oust  therefore  refuse  the  motion. 

Tasmer  v.  Tanner.    Jan.  26  &  27,  1848. 

WTLI..— 8HARB8. — ANTICIPATBD  PAYlfBNT. 

Bequest  of*  aU  mg  share  and  interest "  in  the 
shares  of  a  raUmag  company  held  to  pass 
the  right  to  sunu  paid  £g  the  testator  in 
antic^ation  of  eaUs  not  made  at  his  death, 
and  to  the  interest  payable  in  reepect  cf 
thou  sums*  ' 


In  this  case  there  was  a  question  of  the 
effect  of  a  bequest  to  A,  and  B,  of  "all  the 
share  and  interest  *'  of  Uie  testator  in  certain 
shares  of  the  Bristol  and  Exeter  Railway : 
whether  these  words  passed  sums  pud  by  him 
in  anticipation  of  calls,  and  the  interest  payable 
in  respect  of  those  sums,  or  were  limited  to  the 
amount  of  the  calls  made  during  his  life,  and 
which  alone  he  could  have  been  compelled  to 
pay. 

Mr.  lytmer,  Mr.  Dickenson,  Mr.  Kindersley, 
and  Mr.  Selwyn,  for  the  different  parties. 

Lord  Langdale  expressed  his  opinion  that 
the  payment  made  by  the  testator  was  a  pur- 
chase of  the  full  rignt  to  all  the  shares,  and 
that  as  the  words  in  question  would  pass  the 
shares,  the  specific  legatees  of  the  shares  were 
entitled  to  the  interest,  which  must  go  with  the 
right  to  the  shares. 

fBCcf'Cbsncrncn:  0f  l^slan!^* 

In  re  The  London  and  North- Western  Rtnhoaif 
Company.   March  15, 1848. 

PATMBKT  OF  PIXRCHASB-MONBT  OUT  OF 
COURT.— LANDS  CLAUBBB  COMBOMDATIOIf 
ACT.— COSTS. 

Where  a  railway  company  purchase  lands  bi» 
longing  to  a  tenant  for  ^fe,  but  subfeet  to 
an  annuity  in  favour  of  two  persons  prior 
to  the  estate  for  life,  on  a  petition  for  pay* 
ment  of  the  purchase-money  out  of  coiri 
and  investment,  the  railway  company  arm 
dered  to  pay  the  costs  qf  both  the  em- 

Thb  London  and  North-Western  Railway 
Company  ]>urchased  certain  lands  at  Husband 
Boswortn,  in  Leicestershire,  for  the  purposes 
of  their  ndlway.  The  land  belonged  to  a  tenant 
for  life«  who  had  conveyed  his  interest  to  • 
trustee,  and  there  was  an  annuity  chargeable 
on  the  land  in  favour  of  two  annuitants,  and 
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tAich  iru  pnor  to  tbe  mtflKflC  of  ike  lenaBit  far 
fife.  An  order  faid  been  o9»UDiied  m  petftioB 
under  &e  90&k  section  of  the  LmmIs  CbMMs 
Consd&datkm  Act  for  the  pajmeDt  evtof  oomt 
md  llie  imreetment  in  goTcmBent  eecoritfee  ^ 
tbe  porcbaae-money.  The  petition  wu  pn- 
SBDfted  by  tiie  teoBBI  Ibt  Ife  wd  one  of  the  BB- 
uiiltiiiHH  TheothemmoitsiithadlieenaerTed 
witbtbe  petition,  snd  bad  appeared,  but  ^e 
railway  company  refused  to  pay  Ira  oosta. 

Mr.  F.  /.  Wood,  for  Aie  petitioner,  contended 
ibattbe  second  annukaat  was  entitled  to  bis 


;c. 


Mr.  ^eed  contiiL 

The  TW^OfcflwceMbrwid,  that  «s  the  JUMMiity 
vnm  prior  to  the  interest  of  the  tenast  for  life, 
Ae  company  nrest  pay  the  costs  of  hanga^;lhe 
flBonrant  befora  the  court* 


Vice^lanteUor  UniHt  ISruce. 
Wren  v.  BfwdUy.    in.  19,  Sl«  1^86, 18I£U 

GIFT  TO   A   WIFE  VO  CCXffB  OK  OOHXUTA^ 

TICK    WITH   HSR   HUSBAND. 

A  iestatart  bjf  ku  wiil,  pave  his  da^kter,  a 
manried  wowum,  «»  ^mmmti/  dmrimg  Ms 
wife^s  life,  but  to  cease  so  ioN^  a$  she  lived 
untk  her  hmebtmdi  he  aieo  gaee  a  shwre  jqf 
the  interest  ofpersomed  estate  to  her  dmrmg 
her  Ufe  if  she  should  4)9utmue  to  Jive  t^rt 
from  her  husbamd,  but  if  she  should  at  muf 
time  cohabit  with  huu,  then  the  same  to  go 
iofxtherpariies.  M  the  date  of  the  wiU  the 
daughter  was  living  apart  from  her  htU' 
baud,  but  she  cohabited  with  him  before 
and  at  the  death  qf  the  testator :  Held, 
that  she  was  entitled  to  the  annuity  and 
^hare  (^the  interest  of  the  personaltg,  not^ 
wUhstandiitg  the  cohibitatson. 

Hbsisy  P001.BT,  hy  has  will,  dated  in  IS88, 
iiMtad  bis  trostees,  oat  «f  the  ialerest  of  ocv- 
tan  persoBahy,  (o  pay  an  annsnty  to  bis  wofe, 
and  an  annuity  of  30/.  to  his  mni^bter,  Ann 
Jeffries  Wren,  the  wife  of  Abraham  Wren,  in 
case  she  sbsaki  he  Hwin^  apart  iroaa  horn,  and 
should  continue  so  to  do  during  the  life  of  his, 
the  testator's  wife;  and  be  dec&red  that  if  she 
should  cdhabit  with  ber  husband,  the  annuity 
Aotdd,  daring  auoh  oohaUlatioB,  ahaohoitely 
•BMs.  And  after  die  deeeaae  of  his  iMfe,  the 
testator  directed  his  trustees  to  pay  •oae-^Anrd 
of  the  interest  of  certain  personal  estate  to 
ffiiaaboth  Bradley,  another  nunied  dau^ter, 
for  iife;  Another  one-third  to  Sazab  Rcton, 
aaolher  mairied  dan^bter,  for  1& ;  and  as  to 
tha  veaaiaing  one-third,  vmaa  trust  to  pay  the 
same  to  the  said  Ann  Jefiiies  Witen,  during 
•ach  lame  as  tka  should  continue  to  live  apart 
from  ber  sud  husband,  but  should  she  at  any 
lime  cohabit  with  him,  be  directed  that  dunng 
■neb  time  as  she  should  do  so,  the  same  should 
be  paid  to  Elizabeth  Bradley  and  Sarah  Picton, 
ff  Bring,  or  If  dead,  to  their  children;  and  idter 
flie  death  of  Ann  Jeffries  Wren,  to  divide  her 
one-third  of  the  capital  between  her  children 
^any  olSier  husband  than  AbrabamWren, 
and  in  default  of  such  children,  equally  be- 


tween the  Other  msteto  and  thar  chidren.  At 
tba  date  of  the  wil|»  Ann  Jcfines  Wren  was 
living  apart  from  her  faoshaad,  but  abe  zn- 
tamed  to  cohabitation  with  him  with  the 
knoadedge  of  the  testator,  and  so  contiwied 
up  to  his  death,  in  May,  1841.  Both  the  other 
daughters  hkd  children.  The  bill  was  filed  by 
Ann  Jefines  Wren,  br  ber  next  friend,  agnnat 
the  ezecmtors,  the  other  liauffhters  and  their 
hnsbanda  and  ehidven,  mai  her  husband, 
chaiving  that  tba  ooodition  attempted  «a  he 
itfteiiied  to  the  annuity  and  life  inteaeat  to  the 
pUiotiff  was  whaly  and  abaalutelr  void,  and 
that  such  gifts  becane  «t  iho^enth  of  the  tea> 
tafear  payable  to  her.  and  it  pnq^  a  dsdanu 
taan  acoordhigly,  and  aoeoante  of  1^  1 
peraonal  estate. 

Mr.  Hiissstt  and  Mr.  AIM,  ferths) 
oonttesded  that  the  ohviovs  ohject  of 
tor  was,  to  attach  the  condition  for  the  purpose 
of  effecting  a  separation,  or  of  enforcing  any 
ensting  separation  bfftween  the  bnsband  and 
wife.    That  audi  a  pmiMiae  was  contrary  to  the 
policy  of  the  law,  and  contra  bonos  mores,  and  so 
It  was  held  in  Brown  v.  Peck,  by  Lord  Northing- 
ton,  1  Eden,  140.    In  tihat  case  an  increased 
allowance  was  gisiea  to  a  nsarried  wosaan  if  she 
lived  away  from  ber  husband.    The  principle 
of  that  case  is  recognized  in   Willianw   on 
beecntora,  vol.  S,  p.  lOQi,  and  hy  Mr.  Boper 
in  his  book  on  Lq^acieB,  rsL  U  p.  7S7>  4^  ed. 
In  the  present  caw  the  testator  flEiuat  at  the 
time  he  mside.  Us  will  have  had. in  his  ooatem- 
plation  a  future  separatbn,  as  well  as  a  preacnt 
one,  from  the  words  be  bas  used,  and  uiat  lie 
bad  a  strong  personal  enmity  to  the  husband 
was  plain  from  the  gift  over  to  ber  children  bj 
any  husband  other  than  Abraham- Wren.    Am 
the  condition  which  was  intended  to  be  im- 
posed was  illegal  and  void,  Mn.  Wren  was  by 
law  entitled  to  take  tbe  benefit  free  from  It^ 
and  so  it  was  held  in  Tenumut  v.  Brate,  Tothill, 
p.  141,  where  the  testator  flave  bis  daughter  a 
sum  of  money  if  she  would  be  divorced  from 
her   husband.     The  same  principle  was  nc* 
knowle^ed  in  Webb  v.  Grace,  10  Juzist;  104d. 
In  Hartley  v.  Rice,  10  East,  22,  a  wa^eiiag 
contract  that  a  man  would  not  many  m  aix 
years  was  held  void  as  beipg  a^inst  ike  policj 
of  the  law,  the  tendency  of  it  being  to  £s- 
courage    marriage.     The  cases   of  Jones   t. 
Waste,  5  Bing.  N.  C  356;  Cocksedge  v.  Cocfe- 
sedge^  14  S'mi.  244 ;  and  Reunish  v.  Martin,  3 
Atic330;  ihati8,fromtiietmieofLDrdHaid» 
wicke  to  the  present  day,  tiie  same  was  coa- 
ndered  to  be  the  oflSaet  of  such  a  condition  an- 
nexed to  a  gift. 

Mr.  Wigram,  for  tbe  defendants,  contended 
that  the  gift  was  wholly  void,  and  that  tbe  gift 
over  Co  tbe  other  dangbters  took  etfeet.  If 
Mca.  Wren  bad  .been  living  ^>art  from  har 
husband  at  the  testator's  death,  she  might  liave 
taken  tiie  benefit  so  long  as  she  so  tifid  aifpnit 
firofB  him,  but  ihe  Jktnr  was  in  a  silDStien  to 
daim  any  ben^  at  alL  Lord  Thurkiw,  in 
SeeHiv.  tyfer,  9  IKdc.Tn,  Ind  it  dow«,  on 
<he  authority  Of  <SkjMphBi,  Aat  Kgtft  nay  be 
of  the  use  of  a  thing  during  ce]ibBey,and  if  ao^ 


^  V.(LKaitkl 
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MrpMirtoB>  But 
tks  deaih  of  tkt 
.aoAthcBefere  lin.  Wraft  did  not 
r  tb»  dkBaaijpftiaii  of  ailualioa  ths 
It  wu  thff  nwBt  in  priH- 
ple  with  Ruskion  y.  Cobb,  5  Myl.  &  Cc  145, 
\  eoaaended  to  be  a  void  |iftfr<mthe 
Diung.  There,  although  theLosdChaa- 
'  held  the  eift  to  be  g^d,  stMl  in  his  jodg- 
nnifche  pomled  out  the  priMiple  contended  for 
eaihehnll  of  the  defoadant.  Thatrne*  effect  of 
the  will  was  to  give,  or  an  attempt  to  give,,  a 
hnefil  dogiged  with  a  condition  illegal,,  con- 
tnxf  to  p«Uic  pohcy,  and  void ;  and  the  coiw 
diliem  beiai;  tiich,  the  gift  iailftd  altogether, 
wmA  thoae  wbo^  were  named  by  the  testator  as 
nltJnmrp  lakeis  beeanie  at  once  entkled  to  the 
benefit. 

His  Honour  said,  that  his-  pcesent  impees- 
non  was,  that  it  would  he  more  coDsistent  with 
authority  to  decide  in  favoni  of  the  continuance 
of  the  interest^  rather  than  against  it.  He 
^oke  of  authoritjT  only,  and  not  of  principle. 
He  would  reconsider  the  matter,  and»  if  need 
be,  call  for  a  reply. 

Jan.  26tb»  iGs  Boaomr  said,  that  his  im- 
pression remained  unchanged.  The  w91  re- 
fated  to  personalty  alone.  It  was  admitted 
Iftat  Mrs.  Winen  was,  at  the  time  of  the  execu- 
tion of  die  win,  living  apart  from  her  husband, 
and  that  they  afterwards  lived  together  during 
1^  Ife  of  the  testator^  and  so  continued  up  to 
hb  deedi.  The  point  in  dispute  was  one  of  no 
iCfle  difficolty.  The  worcb  of  the  gift  of  the 
aixniCy  and  of  the  other  gift  were  not  exactly 
snSan  In  the  absence  c?  authority  he  shouM 
hare  felt  dSisposed  to  decide  against  the  plasn- 
tiffy  but  as  authority  was  produced,  he  snonid 
^edde  according  to  it  The  principfe  of  the 
dvH  law  reUtrng-  to  such  matters  appeared  to 
bave  been  in  some  degree  adopted  by  the  law 
of  Ellwand,  and  die  btw  of  England  on  the 
andiorities  cited  seemed  to  bind  the  Court  to 
decide  in  finrour  of  the  plaintiC  The  object  of 
4e  testator  seemed  to  be  to  prevent  a  recon* 
ciliatKm,  and  to  obstruct  their  future  cohabita- 
tion. In  his  Honour's  judgment,  both  teclmi- 
cal  and  moral  msttce  were  in  ^vonr  of  a  de- 
dsion  for  the  phdntiflfl 


ArttaWmctl. 

(Be£are  the  Four  JudgesO 

Jkner  v.  Ksrtfay.    Ewter  Ttam,  1848. 

■TATUT*  OF   FRAUDS. — AUCTICW. 

A  amcAomeery  at  tha  time  of  the  Moh,  wrote 
the  name  of  a  bidder,  as  that  of  a  purchaser, 
mgrnmst  the  deser^tion  of  a  piece  qf  tasd 
sold  by  aucHom,  There  was  no  name  t^  a 
vendor  in  the  catahgue  urwAtcA  1^  bidder^ s 
name  was  tins  written^  The  conditions  of 
sale  referred  to  w  the  eatatofue  were  a/tler^ 
wards  signed  0y  A.  B.  as  aiiomepfor  the 
vendor:  Held,  that  there  was  not  in  this 
eaaeamybmdiMg  eontraetwitkin  the  SttduU 
oft¥emds, 

Tbu  wm  aaadimfc  hKMght  to  Mcovtc  the 


value  of  land  alleged  ta  be  sold  by  the  plaintiff 
to  the  ddbndant.  Thft  prapertj  was  sdhi  hf 
I  aactaouy  and  at  the  time  of  the  sate  the  aao* 
tioneer  wioto  in  the  catalogue  of  sale,  and 
opposite  the  lot  in  q/oestion^  the  name  of  Cba 
defendant  aa  the  pwchaser.  The  cataloffue  of 
ttle  did  not  contain  the  name  of  the  vendor^  or 
state  to  whom  the  property  belonged,  but  tftim 
was  the  usual  reference  made  to  the  conditions 
of  aale>  and  at  the  foot  of  those  conditions  of 
sale,  soon  after  the  lot  had  been  sold,  a  memo- 
randum in  writing  was  made  of  the  contract^ 
and  signed  by  A»  jB.,  as  attorney  for  the  vendor^ 
but  the  name  of  the  vendee  dia  not  appear  oa 
that  document.  The  defendant  contended  that 
he  wa»  not  the  porson  who  made  the  highefll 
hli  for  the  propeirty,  and  refused  to  'complete 
the  purchase.  The  cause  was  tried  at  the 
Lancastes  Spring  Assises*  1M7>  before  Mr. 
Baron  Alderson,  and  the  plaintiff*  was  non- 
suited, the  question  being  reserved  fortfae  con* 
sideration  of  thia  Courts  whether  there  was 
any  note  or  memorandum  in  writing  signed  bv 
the  defendant  suAeieat  to-  satisfy  tha  4tn 
section  ef  die  Statute  of  Fnnide. 

Mr.  Baiaes  and  Mr.  Ethsard  James  diowed 


canse.  In  order  t»  saCieff  die  4ih  sedion  of 
the  Statute  of  Fraodb,  the  name  of  the  vendor 
should  have  appeased  on  the-' eatalogne  ai  sde 
at  tile  time  the  name  €i^9  vendsa  wbs«  placed 
therv  bf  the  aoetioneer,  who*  ia  tahe»  to  act  as 
the  i^ent  fiir  both  partiea.  Wkeeter  v.  €Mlier,^ 
Champhn  r.  PKnaiaer,^  Lagihtoap  v.  Bfyant^ 
Kenwortkyr.  Sehof^H* BbgdeHv.  Dnmmumd* 
But  assuming  that  the  cataltogne  of  salia  and 
the  conditions  of  sale^can  be  eennceted^  still  the 
bargahi  is  not  brought  within  die  Statate  of 
^  BDds,  becaase  befi»re  the  nans  of  the  vendor 

peaced  oa  the  conditioBa  of  sale  the  vfiadwi 
had  lehised  to  ceaspkto  the  oantracl. 

^Ar.  MarUst,  in  suppoat  of  the  rakL  The 
zaie  of  lav,  with  relKence  to  pnidisaea 
the  Stataas  of  Frauds  i^  that  if  the  doci 
signed  bf  the  vendee  leisfs  to  another 
moat,  parol  endence  is  adniaaflris  to  shi 
natanr  ef  such  other  doffuaeint.  In  Urn 
IngttaeCsak:  in  which  the  naaw  of  the  ve 
does  appear  lefieieiKe  iamadbto  the  i 
ef  sale  wfaeie  the  Bsne  e£  the 
and  these  two  riwiiaieato  coastitoiB  a  < 
anOcient  to  satisfy  the  Statato  of  Ftaisii. 
liMev.  WhkahsmseJ 

Los^Demnam,  CJ.  I  snaof  opnem  that 
this  sale  must  be  discimged.  We  shaahl  be 
lepesliBi^  the  Slatntoaf  Fraodi  if  we  decidsd 
that  there  wm  a  saftdant  contract  to  mtiatam 
thiaartioB.    The  noMBitwas  light. 

Mr..  Jasfeke  Coiendgm.  1  am  of  the  sbhb 
ofkaimn.  The  aactnBesa  hsse  signed  tha  panar, 
and  the  dcCmdant  walked  away.  Atthel  tMs 
thenaaH  of  the  adler  waa  noiiipaB  Ae 
to  which  the  auctisnecr  sigiied  the  dsted 
aauM.  Thessttes^aamawaaiBtiodDsadi 


•  Maad.&Ka]k.  i35. 
»'*lBde.&FhLN.R.3». 

<  1  Biag.N.  C.  735w       '  2  B.  &  C  946.. 
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wards^  and  the  defendant,  when  spoken  to, 
denied  at  once  that  he  had  bought  anything. 

Mr.  Justice  Wtghtnum.  In  order  to  fulfil 
the  provisions  of  the  4th  section  of  the  Statute 
of  Frauds,  the  name  of  the  seller  must  be  on 
the  contract  at  the  time  of  the  signing  of  it  by 
the  partv  who  is  to  be  bound  as  purchaser.  It 
cannot  oe  added  afterwards.  When  the  de- 
fendant's name  was  signed  to  this  paper  it  was 
a  mere  memorandum ;  it  was  nothing  which 
could  bind  him.    The  nonsuit  was  right. 

Mr.  Justice  Erie.  A  writing  to  be  valid  as 
a  contract  must  contain  all  the  essentials  of 
one.  The  name  of  the  seller  was  an  essential 
part  of  the  contract.  Without  it  this  paper 
was  not  a  writing  within  the  Statute  of  Frauds. 
Rule  discharged. 

iBiuttn*ii  Dencl^  fj^vtutiu  Court. 
Matter  v.  Foulkes.    April  26,  1848. 

DISTRINGAS.—  LUNATIC. 

Where  the  proper  number  of  calls  had  been 

made  at  a  lunatic  asylum  where  a  defend- 

ant  was  confined,  with  a  view  to  serve  the 

defendant  Cwho  had  become  a  lunatic)  with 

the  copy  of  a  writ  of  summons^  and  the 

defenaant  was  informed  that  it  was  not 

consistent  with  the  rules  of  the  asylum  to 

allow  the  lunatic  to  be  seen,  and  the  defend' 

ant  thereupon  explained  the  purport  of  his 

visit,  and  left  a  copy  of  the  writ  with  the 

keeper ;  the  Court  granted  a  rule  absolute 

for  a  distringas,  but  directed  it  to  be  served 

on  the  defendant's  wife,  and  at  his  last  place 

of  residence,  as  well  as  at  the  asylum. 

Rowsell  moved  for* a  distringas  to  compel 

appearance.    The  peculiarity^  of  the  case  was 

that  the  defendant  is  a  lunatic,  and  is  confined 

in  a  lunatic  asylimi.     There  had  been   the 

usual  number  of  calls  made  at  the  asylum,  but 

the  defendant  was  told  by  the  keeper  under 

whose  care  the  defendant  was  that  he  could 

not  see  the  defendant,  as  it  was  inconsistent 

with  the  rules  of  the  asvlum  to  allow  him  to  be 

seen,  upon  which  the  defendant  explained  the 

purport  of  his  calls,  and  left  a  copy  of  the  writ 

of  summons  with  the  keeper.    Under  these 

circumstances  the  question  now  was  whether 

the  Court  would  deem  this  a  sufficient  service 

on  the  defendant  to  entitle  the  plaintiff  to  a  rule 

absolute  in  the  first  instance,  or  rule  nisi  only. 

In  the  case  of  BanfieldY.Darell,  2  D.  &  L.  4, 

the  court  granted  a  distringas  to  compel  an 

appearance  where  on  application  made  on  two 

occasions  at  the  residence  of  the  defendant  who 

was  a  lunatic,  the  defendant  was  informed  that 

ht  could  neither  see  the  lunatic  nor  the  keeper, 

the  defendant  having  on  the   last   occasion 

explained  the  purpose  of  his  visit,  and  left  a 

copy  with  the  servant,  but  in  this  case  the 

court  merely  granted  a  rule  nisi.    There  was 

however  a  case  in  the  full  Court  of  Exchequer, 

of  Limbert  v.  Hayward,  13  M.  &  W.  480,  in 

which  the  Court  granted  a  rule  absolute  in  the 

first  instance.     The  only  difference  between 

that  case  and  Banfield  v.  Darell,  being  that 

there  it  was  stated  that  the  defendant  had 

caUed  at  the  dweUing-house  of  the  defendant, 


where  his  wife  was  still  carrying  on  his  bnsi* 
ness,  the  defendant  himself  being  confined  at 
St.  Luke's  Hospital,  where  the  defendant  had 
also  called  but  been  refused  admittance  by  the 
governor.  In  that  case  the  Court  granted  a  rule 
absolute,  and  directed  the  writ  to  be  served  on 
the  wife.  • 

Erie,  J.  Is  the  defendant  in  this  case  without 
family  or  connections. 

Rowsell.  No,  it  is  understood  that,  as  in  the 
last  case  cited,  the  wife  is  carrying  on  the 
husband's  business,  but  this  is  not  stated  in  the 
affidavit. 

Erie,  J.  I  know  of  no  reason  why  what  has 
been  done  in  this  case  should  not  be  deemed 
good  service ;  you  may  therefore  take  your  dis- 
tringas, but  I  think  the  writ  should  be  served 
on  the  wife  of  the  defendant,  and  at  the  last 
place  of  residence  as  well  as  the  asylum. 

Rule  accordingly. 

Stockbridge  v.  BanconUfe,. 

DISTRINGAS. — SHBRIFF. 

Where  it  appeared  that  the  sheriff  had  been 
called  on  the  26th  of  November  to  return  a 
writ  of  distringas,  out  no  return  was  made 
untU  the  22nd  of  March ;  but  it  did  not 
appear  that  plaintiff  had    suffered    any 
injury  by  the  delay  of  the  sheriff,  the 
Court  refused  to   grant    an    attachment 
against  him. 
Pattison  moved  for  an  attachment  against  the 
late  sheriff  of  Sussex  for  not  returning  a  dis- 
tringas issued  to  compel  appearance  m  this 
cause.    It  appeared  by  the  affidavits  that  the 
sheriff  had  been  called  to  return  the  distringas 
on  the  26th  of  November  last,  but  no  return 
was  made  until  the  22nd  of  March ;  this  was 
clearly  a  contempt,  as  he  was  bound  to  make 
his  return  within  eight  days  after  being  called 
to  return. 

Erie,  J.  I  do  not  see  what  your  object  is  in 
making  this  motion.  In  strictness  the  sherifif 
is  in  contempt,  but  no  doubt  this  is  a  mere 
formal  omission';  and  why  should  I  interfere  ? 
Besides  this  is  a  mere  informcJity,  and  you  have 
let  a  term  go  by. 

Pattison.  But  the  sheriff  is  not  hurt  by  the 
delay,  and  it  is  not  unreasonable  delay,  as  the 
parties  were  not  aware  of  the  neglect  of  the 
sheriff  until  the  9th  of  March.  There  are 
numerous  cases  which  show  that  subsequent 
obedience  to  a  rule  to  return  a  writ  is  no  answer 
to  a  motion  for  an  attachment.  Howitt  v. 
Rickoby,  9  M.  &  W.  52.  As  to  the  delay 
there  is  no  general  rule  as  to  the  lapse  of 
time  which  shall  be  deemed  sufficient  to  dis- 
charge the  sheriff  from  attachment ;  Rex  v.  the 
Sheriff  of  Surrey,  9  East,  497 ;  in  that  case  Lord 
Ellexiborough  lays  it  down  that  the  rule  must 
be  moved  for  within  a  reasonable  time,  accord- 
ing to  the  circumstances  of  the  case. 

Erie,  J.  I  think  you  have  slept  too  long  on 
your  right.  There  has  been  no  substantial  griev* 
ance  in  this  case,  or  it  would  have  been  brought 
before  the  Court;  no  doubt  a  mere  formal 
omission  to  return  nulla  bona.  I  certainly 
shall  not  grant  a  rule  merely  to  make  the 
sheriff  pay  the  coats  of  it*  Rule  refused* 
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€mttmunf(UMM. 
Hoare  ▼.  Lee,    Easter  Term»  1848. 

DBCLARATION   IN   TBBSPA88 — ONB   OP  TWO 
COUNTS    8TBUCK   OUT. 

Where  a  dedaration  in  trespass  contained  a 
common  form  of  count  de  bonis  asportatis, 
and  a  second  to  recover  double  value  under 
2  Wm.  and  M.  sess.  I,  cap,  5,  sec,  5,  tn 
respect  of  the  same  goods :  Held,  that  the 
plaintiff  had  been  properly  required  by  a 
judge^s  order  to  elect  one  of  such  two  counts, 
and  in  default,  subjected  to  having  the  second 
count  struck  out. 

Trespass.  The  first  count  of  the  declaration 
was  in  the  common  form  de  bonis  asportatis, 
and  the  second  was  upon  the  statute  2  Wm.  & 
Mary,  ses.  1,  cap.  6,  sec.  5,  to  recover  double 
ralae  for  a  seizure  and  sale  of  the  same  goods 
by  virtue  and  under  colour  of  an  alleged  right 
to  rent  due.  An  order  made  by  Mr.  Justice 
Cresswell  on  the  14th  of  February,  required 
the  plaintiff  in  three  days  to  elect  which  of 
those  two  counts  should  be  struck  out,  and 
ordered,  in  default  of  such  election,  that  the 
second  count  be  struck  out 

JV,  H.  Cooke  now  applied  for  a  rule  to  show 
canse  why  the  order  of  Mr.  Justice  Cresswell 
should  not  be  set  aside,  on  the  ground  that 
the  plaintiff  was  entitled  to  retain  both  counts 
io  his  declaration.  The  evidence  necessary  to 
support  one  count  was  different  from  that  re- 
quired for  the  other,  and  the  cause  of  action  in 
each  was  quite  distinct.  The  statute  on  which 
the  second  count  was  framed,  rendered  it  ne- 
cessary to  prove  both  a  seizure  under  colour 
of  rent  and  a  sale,  and  upon  the  first  count  the 
plaintiff  could  not  recover  the  damages  to 
vhicb  he  would  be  entitled  in  the  event  of  the 
first  count  being  sufficiently  proved.  Thornton 
ad  others  v.  IVhitehead,  }  M.  &  W.  14 ; 
Gilbert  V.  Hales,  2  D.  &  L.  227  J  Cahoun  v. 
Bsr/ord,  2  D  &  li.  234 ;  Bulwer  v.  Bousfield, 
16  L.  J.  Q.  B.  237  ;  Vaughan  v.  Glenn,  3  M. 
k  W.  5779  ^e  authorities  in  the  plaintiff^s 
farour. 

Wilde,  C.  J.  Suppose  you  are  not  entitled 
to  recover  the  same  damages  on  both  counts, 
itill  against  you  there  are  the  terms  of  the  rule 
of  Hilary  Term,  4  Wm.  4,  that "  several  counts 
is  trespass  for  acts  committed  at  the  same  time 
and  place,  are  not  to  be  allowed."  Here  there 
ve  two  counts  addressed  to  acts  committed  at 
ooe  and  the  same  time,  and  therefore  the  case 
is  within  the  express  terms  of  the  rule.  My 
impresgion  is,  that  the  plaintiff  would  be  en- 
titled to  recover  for  the  simple  trespass  alone, 
under  the  second  count,  but  at  aU  events  I 
casaot  say,  upon  the  rule,  that  these  counts 
can  consistently  stand  together. 

Cresswell,  J.  Is  it  anything  more  than  one 
aod  the  same  trespass,  aggravated  by  special 
dreumstances  ?  The  sale  necessary  to  be  proved 
under  the  second  count  is  only  an  aggrava- 
tion of  the  aame  trespass  as  that  in  the  first 
eouat. 


Cooke,  The  sale  was  a  subsequent  act  of 
trespass,  giving  rise  to  a  new  statutory  cause 
of  action. 

fVUde,  C,  J.  It  is  little  more  than  a  state- 
ment of  the  same  trespass,  with  special  damage, 
under  the  statute.  If  the  statute  did  not  e:£t» 
the  circumstances  might  be  alleged  as  an  ag- 
gravation. On  the  whole,  I  think  the  order 
correct,  and  that  the  rule  must  be  refused. 

Coltman,  J.,  Cresswell,  J.,  and  IfVliams,  J., 
concurred. 

Rule  refused. 


e^c^fquor. 


Grimley  v.  Ackroyd.    April  29,  1848. 

COUNTY   COUBT8. — SPLITTING   CAU8B   OF 
ACTION. 

Where  a  person  gives  a  general  order  for 
goods  to  a  tradesman,  and  goods  are  conse-^ 
quently  supplied  from  time  to  time,  the 
tradesman  cannot  afterwards  split  his  do- 
mand  by  suing  for  the  amount  of  each 
supply,  but  must  sue  for  all  if  above  £20 
in  one  action. 

This  was  a  rule  nisi  for  a  prohibition  to  Mr. 
Parham  the  judge  of  the  County  Court  for  Ship- 
ston  district  in  Worcestershire,  against  pro- 
ceeding further  in  228  plaints  at  the  suit  ofthe 
plaintiff  for  which  summonses  had  been  served 
upon  the  defendant.  The  rule  was  obtained  in 
Michaelmas  term  by  Martin.  It  appeared  ifrom 
the  affidavits  on  both  sides,  that  the  total 
amount  of  the  sums  claimed  in  the  228  plaints, 
amounted  to  303/.  I9s,  only,  that  the  amounts 
in  the  several  summonses  varied  from  5s,  to 
10/. — but  all  related  to  one  cause  of  action 
which  arose  under  these  circumstances.  The 
defendant  who  was  a  contractor  for  making  a 
part  of  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway,  had  a  conversation  with  the 
plaintiff,  a  grocer,  respecting  the  supplying  of 
the  labourers  on  that  line  with  provisions  and 
other  articles  according  to  written  orders,  which 
would  be  given  from  time  to  time  to  the  men 
bv  his  sub -contractors,  Chad  wick  and  Edwards. 
These  orders,  of  which  upwards  of  3000  had 
been  issued,  were  in  this  form  : — 

"MiddletonHill 
July  14th,  1847. 
"  Mr.  Grimley,  let  the  bearer  have  goods  to 
the  amount  of  (five)  shillings. 

Chadwick  and  Edwards." 

Upon  these  orders  being  presented  to  the 
plaintiff,  he  supplied  the  bearer  with  the  amount 
in  such  goods  as  he  required,  and  the  sub-con- 
tiactors  on  settling  every  Saturday  with  the 
men,  deducted  the  amount  of  these  orders  in 
their  account  as  so  much  money  paid.  Goods 
to  a  large  amount  having  been  supplied  under 
this  arrangement,  and  upwards  of  3u0/.  finally 
remaining  unpaid,  the  plaintiff  commenced  in 
August  last  a  plaint  against  the  defendant  for 
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Ouptnnr  ^oiturt  ?  JSvtncijwr* 


lt)I.  in  the  wnsve  Uouiity  Oomt,  tnid  recowred* 
Irae  cMts  df  that  vttit  were  upwu^s  cf  Mt., 
and  it  was  sworn  on  behalf  of  the  defendant, 
fltat  that  would  probably  be  the  average 
amount  of  co^ts  in  eaifh  of  the  Tiresent  jAainte, 
If  tliey  riiould  be  proceeded  wim.  The  defen- 
dant derued  bis  liability  to  the  plaintiff^  clami 
altogether..  The  latter  having  eetabhthed  hk 
claim  by  the  first  plaint,  sued  out  226  other 
plaints,  on  the  17th  September  1-647.  Each  of 
these  seemed  to  be  for  the  amount  supplied  to 
each  labourer.  On  the  day  namea  in  the 
plaints  for  appearing  before  the  court,  the 
defendant  appeared  and  applied  for  an  adjourn- 
ment, in  oraer  that  he  might  apply  for  a  writ 


have  joined  thea  ift  im  «aB  mHion,  he  ought  so 
to  have  done  and  sued  here,  and  not  put  the 
defendant  to -an  UDneeessaryTexation,  no  more 
than  he  can  split  an  entire  debt  into  divers,  to 
give  the  inferior  court  jurisdiclion  infrmtdem 
legis,"  Girling  v.  Alders,  1  Vent.  73.  The 
reason  here  given  was  a  sada&ctory  4tte ;  for 
it  would  be  eKtremely  vexatioys  for  a  plaintiff, 
from  whom  goods  haa  been  purchased  in^mall 
pieces,  at  several  prices,  at  different  times,  by 
distinet  contracts,  ekber  payable  immediately 
«r  on  credit  wliidi  had  ezpiKd,  instead  of 
inokiding  all  in  one  action — ^which  he  could  do 
after  the  debt  became  all  due,  should  divide  the 
debt  into  several  debts,  and  sue  for  each  in  a 


of  praUbition.    The  adjoummeBt  was  gcanted  '  separate  action  in  the  county  courts,  which 


upon  payment  of  the  costs  of  the  day,  11/.  16s, 
Tlie  Clerk  of  the  County  €oBrt  demanded  17/. 


could  give  no  adequate  relief  by  consolidating 
them  in  the  exercise  of  ^eir  jurisdiction,  n 


for  orders  of  adjohxnment,  considering  himself ,  they  had  any,  as  a  superior  court  would ;  for 
entitled  to  the  costs  of  an  order  in  each  case  they  could  not  unite  them  so  as  in  the  aggre- 
separately ;  this  however  was  refused,  and  one  gate  to  exceed  20/.  The  extent  to  which  that 
oraer  was  ultimaately  drawn  up  for  the  whole.  I  vexation  might  be  carried  might  be  ilhiflrBted 
Wkitektirst  and  Fipott  showed  cause  in  I  by  the  present  case,  in  which  it  was  seen  theft 
Hilary  Term  and  cited  Antm.,  1  Vent.  65 ;  |  there  were  3000  different  tickets,  and  conse^ 
fjirling  v.  Alders,  Id.  73 ;  R.  v.  Sheriff  of  quently  3000  different  items  or  separate  con- 
Herefordshire,  1  B.  &  Ad.  672 ;  F.  N.  B.  tracts.  It  was  quite  true,  indeed,  that  when 
46;  Carrall  v.  Morley,  I  Q.  B.  16.  Bac. '  each  contract  became  due  in  cash  the  creditor 
Ah.  Prohibition  (K.)  Com.  Dig.  Prohibition  might,  in  the  absence  of  any  imjyiied  contract 
(A.  1  F.  1)  Neale  v.  EUis,  1  Dow.  and  Lownd.  -to  the  contrary,  immediately  sue  for  it;  but 
163.  I  when  several  debts  had  all  become  due  en 

JUiartin  and  H.  HtZZ  in  reply,  cited  2  Keb.  |  similar  contracts,  he  could  unite  them  in  <me 
6X7 ;  Lord  Bagot  v.  Williams ,  3  B.  &  C.  235 ;  count  in  debt  as  one  entire  debt,  and  there 
Ihmn  V.  Murray,  9  B.  &  C.  780 ;  Clark  v. ,  appeared  to  be  no  good  reason  why  he  should 
Ashew,  8  Ea.  18;  Porter  v.  Philpot,  14  Ea. '  not  do  so.  The  case  of  "*  The  King  v.  the 
344.;  Shaddrick  v.  Bennett,  4  B.  &  C.  769.        ^  Sheriff  of  Herefordshire,"  2  B.  &  Ad.  672,  had 

Cur,  adv.  milt.      I  been  cited  in  opposition  to  this  doctrine.  There 

The  judgment  of  the  Court  was  now  pro-  a  carrier  who  nad  conveyed  goods,  at  two 
nounced  by  Pollock,  C.  B.,  who  after  stating  the  separate  times,  a  month  intervening,  brmight 


liacts  of  the  case,  sud  the  question  for  the  con- 
sideration of  the  Court  turne^  upon  the  mean- 
ingxif  the  words  '*  cause  of  action"  in  the  63rd 
■action  of  the  County  Courts  act,  9  &  10  Vict. 
c  95.  The  rule  of  the  common  law  with 
owgard  to  the  jurisdiction  of  the  County  Courts 


two  actions  in  the  County  Court,  one  for  «ach 
of  the  sums,  and  Lord  Tenterden  then  said  : — 
"  This  case  does  not  come  within  the  rule  of 
law  which  prohibits  the  splitting  of  a  cause  of 
action  into  several  portions  for  the  purpose  of 
commencing  suits  for  each  in  an  inferior  court : 
Quod  placita  de  cataUis  dehitis,  Sfc.  j  qwe  |  to  be  so,  the  cause  of  action  must  be  one  and 
lam  40s.  aitingunt  vel  earn  excedunt  secun-  .  entire.  But  in  this  case  the  two  items  are  per- 
dum  legem  et  consuetudinem  Anglia  sine  brevi '  fectly  distinct  debts,  the  one  having  no  con  nee- 
Regis  pladtari  non  debent.  {2  lnsi.3l2).  Their  tion  with  the  other.  When  the  defendant 
jurisdiction  was  thus  limited  to  sums  under ;  incurred  the  debt  stated  in  the  first  item  the 
40^.,  and  if  an  entire  debt  amounting  to  more  .  pluntiff  might  have  sued  him  for  it  m  the 
than  that  sum  were  divided,  so  that  each  part  County  Court,  and  his  having  incurred  another 
should  be  under  that  amount,  yet  they  could  ,  and  distinct  debt  with  the  plaintiff  afterwards  j 
not  entertain  plunts  for  each.     It  had  been  should  not,  I  think,  have  the  effect  of  depritdng 


laid  down,  even  that  if  one  owed  another  only 
five  marks,  there  could  not  be  a  several  plaint 
for  each  mark.  So  it  had  been  resolved  that 
"if  there  be  several  contracts  between  A.  and 
B.  at  several  times  for  several  sums,  each  sum 
Boder  40f  ^  and  they  do  all  amouzrt  to  a  sum 
•offioient  to  entitle  the  superior  court;  they 
Aall  be  there  put  in  suit."  Anon.  1  Vent.  65. 
So  in  another  case  where  "  one  contracted  with 
asiot^er  for  divers  parcels  of  mah,  the  money 
^  i>e  paid  for  each  parcel  being  under  4Ds. ; 
and  he  levied  divers  plaints  thereupon  in  the 
said  orart.  Wfaerrlore  the  court  here  granted 
•  prohibition ;  becanse  though  there  be  several 
contracts,  yet  forasmuch  as  the  plaintiff  might 


the  plaintiff  of  his  remedy  in  the  County  Court 
for  the  first  debt ;  and  if  he  may  still  have  that 
remedy  for  the  first  debt,  he  has  it  of  course 
for  the  second  also."  'J'hat  case,  bowevoTy 
might  be  distinguished,  because  there  the  debts 
were  treated  as  being  entirely  distinct  and 
separate  from  each  other,  the  one  ha\'inf^  no 
connection  with  the  other.  But  in  the  case  ol 
a  running  account  with  a  tradesman  the  iteoi4 
were  generally  connected,  the  different  con^ 
tracts  being  usuaQv  made  with  the  undei«tandi 
ing  that  if  not  paid  until  after  others  had  hcoQ 
made,  they  were  to  form  part  ofthe  same  d«b(^ 
or  that  the  several  items  were  to  be  tinited 
one  bill,  and  no  other  conclusion  could  in 


Swforiar  CmrU  s 


mDkf  dtnra  m  t»  dw  mdentaB&g  in  the 
pment  caae.    Hie  lenk  oi  that  deciBiaa  waa 
lo  veBfier  it  impMnUe  ta  rely  enlMy  an  the 
iudioritj  of  the  fioniier  caae%  which  otherwise 
wraid  hmn  diapoaadt  aC  the  present  questioB^ 
avpposiiiK  that  it  waa  to  be  decided  by  the 
mfea  of  ^  coaanaoii  law.    It  did  not  however 
depcaid  upon  thoae  aathafitiea,  but  upon  the 
onstnictioii  of  the  raceait  act,  the  9th  and  10th 
Vict.,  c.  95.     Bjr  the  5ath  section  the  new 
coorta  had  joriadKtion  in  all  personal  actions, 
with  certain  exceptional  where  ibe  debt  or 
dsmaeea  were  not  more  than  30^.^  whether  aa  a 
balance  of  account  or  otherwiae.    That  phraae 
had  probably  been  intiodneed  in  consequence 
of  the  drcisiona  on  the  provisiona  ol  some  of 
the  Conrts  of  Aeqaeata  Acta,  that  they  should  I 
not  extend  to  any  debt  lor  the  balance  of  an ' 
acconnt  origiaally  exceeding  the  aaoount  of  the 
jvisdictaon,  as  in  F^nter  r.  Fhiipot^  14  East, 
355.     Be  Uiat  as  it  might,  it  coold  not  be' 
doubted  that  the  law  waa  aaftde  to  gtTe  jurisdic- 
tkm  where  the  debt   became  eonatituted  of 
vaiioue  items  ahogelhev  not  exceeding  201.  at ' 
the  time  of  the  snit.    They  had  next  to  coo-  { 
Oder  the  effect  of  die  63rd  section,  and  the  | 
whole  question  waa  aa  to  the  meaning  of  the 
tenn   "cause  of  action"  in  that  section,  by 
which  it  waa  enacted  "that  it  shall  not  be! 
lawful  for  any  pladntiff  to  divide  any  cause  of  | 
action  for  the  purpose  of  bringing  two  or  more  | 
suits  in  any  of  the  said  courts ;  but  any  plain-  | 
tiff  having  cause  of  action  for  more  than  20/., , 
for  which  a  plaint  might  have  been  entered  < 
under  this  act  if  not  ror  more  than  20/.,  may  I 
abandon  the  excess,  and  thereupon  the  plaintiff 
&ha}l,  upon  proving  his  case,  recover  to  an 
amount  not  exceeding  20/.,  and  the  judgment 
of  the  court  upon  such  plaint  shall  be  in  full ; 
discharge  of  all  demands  in  respect  of  such  j 
cause  of  aedon."    The  ques^n  then  was,  what 
was  the  construction  of  the  words  "  cause  of  i 
action  ?"    The  term  debt  or  damage  was  not  t 
nsed  in  the  statute,  but  the  more  expressive; 
term  "  cause  of  action,*'  which  did  not  necessa-  j 
nly  mean  cause  of  action  upon  one  single  con-  i 
tract,  but  might  mean  a  cause  of  action  upon ! 
several  contracts.     It  had  been  pointed  out  by  I 
Baron    Parke,  in  Hesketk  v.Fawcett,  11  M.  i 
k  W.  360,  that  one  cause  of  action  might  arise 
from  ten  different  employments  or  contracts ; ' 
i£  one  count  in  debt  or  assumpsit,  which  must' 
be  taken  to  involve  only  one  cause  of  action, ' 
vas  commonly  founded  on  several    distinct  | 
COTtracta.     It  had  been  urged  at  the  bar  that  I 
it  would  have  been  unnecessary  surplusage  to ! 
f^roride  that  one  cause  of  action  in  one  entire 
contract   should  not  be  divided;  but  though 
that  argument  was  of  some  weight,  yet,  when 
k  was  considered  to  what  abuses  the  narrower 
■tonstruction  of  the  term  might  lead,  (which  was  I 
jKrongly  exemplified  in  the  present  case,  wherein 
12  d  actioDS  had  been  commenced,  and  3000 
laight   have  been,)  the  Court  thought    they 
ki^ht  safely  conclude  that  the  term  "  cause  of 
rtion  ''  ought  to  be  interpreted  *'  cause  of  one 
iction,"  and  not  be  limited  to  a  right  of  action  | 
BD  -'one    separate   contract."      But,  on  the] 


other  hmd,  if  the  tenn  waa  to  coraprtae  ail 
soma  diet  might  be  iadudcd  in  one  count  Sat 
dd)tp  for  woik  aad  labour,  for  goods  aold,  and 
for  occupatien^  their  total,  if  connected  with 
each  other,  might  be  included  in  one  plaia^ 
and  wouki  be  precluded  from  being  divided 
under  this  particular  clause,  if  indinsihle,  and 
the  creditor  who  brought  an  action  for  only 
one  part  would  virtually  abandon  the  claim  to 
the  remainder  by  the  application  of  the  latter 

S art  of  the  63rd  section.  In  such  a  caae  Mr. 
ustice  Coleridge  had  held  that  a  similar  clause 
in  the  Brighton  Court  of  Bequests  Act,  the  3rd 
and  4th  Vict.,  c.  10,  sec.  24,  did  not  apply. 
Neale  v.  ElUs^  1  D.  &  L.  163.  In  that  case 
the  demand  had  been  for  three  distinct  things, 
a  horse  sold,  goods  sold,  and  rent ;  but  that 
learned  judge  had  taken  a  distinction  between 
that  case  and  one  where  a  debtor  had  a  bill 
running  from  day  to  dav.  in  snch  a  case  each 
item  of  goods  supplieo,  or  work  dene,  consti- 
tuted a  separate  contract,  so  that  after  the  sti- 
pulated price  became  doe  the  tradesman  could 
sue  for  one  item,  yet  still  the  understanding 
was  undoubtedly  that  the  several  items  should 
be  United,  and  so  form  one  entire  demand; 
and,  doubtless,  if,  after  several  items  had  been 
added  to  the  first,  the  tradesasan  were  to  bciag 
a  separate  action  for  each  item,  as  for  a  distinct 
debt,  a  superior  Court  would  stigmatise  such  a 
proceeding  aa  vexatious.  It  appeared,  then, 
that  a  great  inconvenience  would  follow  if  the 
term  "  cause  of  action "  were  interpreted  to 
mean  "  cause  of  action ''  on  one  separate  con- 
tract, and  also  if  the  distinction  were  to  be  that 
it  was  intended  to  cover  all  contracts  existing, 
however  dissimilar  in  character,  that  could  be 
included  in  one  indebitatus  count,  which,  ac- 
cording to  the  modem  practice,  might  comr 
prise  any  number  of  separate  unconnected  coiv- 
tracts,  whenever  made,  each  having  ended  in  a 
debt  before  the  commencement  of  the  suit.  Aa 
some  extension  must  be  given  to  the  former 
construction,  so  some  restriction  must  be  put 
on  the  latter,  and  the  Court  thought  .that  tney 
ought  to  hold  that  the  63rd  clause  did  apply  to 
the  present  case ;  whether  to  all  debts  which 
could  be  comprised  in  one  description,  in 
one  count,  or  not,  the  Court  need  not,  in  the 
present  instance,  determine ;  but  they  all  agreed 
that  it  applied  at  all  events  to  the  case  of  trades- 
men's bills,  in  which  one  item  was  connected 
with  another,  and  the  dealings  were  not  in- 
tended to  terminate  with  one  contract,  but  to 
be  continuous,  so  that  one  item,  if  not  paid, 
should  be  united  with  another,  and  so  form  one 
entire  demand.  If  that  demand  were  to  exceed 
20/.  it  would  of  course  cease  to  fall  within  the 
jurisdiction  of  the  County  Court  Act;  and 
therefore  the  Court  were  of  opinion,  on  the 
facts  which  were  disclosed  in  the  affidavits 
before  them,  that  all  the  debts  claimed  fell 
within  that  description— the  total  greatly  ex- 
ceeding 20/. — and  that  they  ought  not  to  have 
been  split  into  different  suits.  Whether,  if  the 
total  had  only  amounted  to  20/.,  and  the  items 
then  were  separated  and  sued  for  by  separate 
plaints-~the  total  being  within  the  jurisdiction 
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of  the  County  Courts,  which  could  then  have 
ffiven  adequate  relief — the  suits  could  have 
been  prohibited,  was  a  question  which  need  not 
in  the  present  instance  be  discussed.  But 
when  the  total  exceeded  that  amount,  the 
Countv  Court  had  no  jurisdiction,  and,  there- 
fore, the  prohibition  applied  for  by  this  rule 
ought  to  go. 

Mr.  Baron  Parke. — ^The  prohibition  can  now, 
if  it  is  wished,  be  taken  to  a  court  of  error. 

Rule  absolute. 


BatAruptcs* 

In  re  Farmer,    22nd  April,  1848. 

PROOF    OF     DEBT    ON     LOST    BILL    OF    EX- 
CHANGE.— PRACTICE. 

A  creditor  claiming  upon  'a  bill  of  exchange 
accidentallg  lost,  allowed  to  prove,  upon 
undertaking  to  indemnify  the  assignees,  if 
any  other  party  should  establish  a  right  to 
prove  upon  the  bill. 

Mr.  Hunt,  the  solicitor  for  the  assignees  in 
the  matter  of  C.  Farmer,  of  the  Edgware  Road, 
ironmonger,  called  the  attention  of  Mr.  Com- 
missioner Fonblanaue  to  the  claim  of  a  creditor 
who  had  obtained  toe  bankrupt's  acceptance  to 


a  bill  of  exchange  long  since  over-due.  It  ap- 
peared, upon  investigation,  that  the  creditor, 
who  resided  in  the  country,  had  some  time 
since  sent  up  the  bill  to  an  attorney,  with  a 
view  to  taking  legal  proceedings,  which  were 
abandoned  when  the  fiat  issued.  The  attorney 
had  since  searched  for  the  bill,  but  it  could  not 
be  found,  and  the  question  was,  whether,  under 
those  circumstances,  the  creditor  being  unable 
to  produce  the  bill,  he  could  be  allowed  to 
prove  his  debt }  There  appeared  no  reason  to 
doubt  that  the  bankrupt  had  accepted  the  bill 
in  the  ordinary  course  of  trade,  and  that  the 
amount  was  justly  due  to  the  creditor. 

Mr.  Commisioner  Fonblanque  inquired,  if 
any  other  names  appeared  on  the  bill  besides 
those  of  the  drawer  and  acceptor  ? 

Mr.  Hunt  replied,  that  the  name  of  the  cre- 
ditor as  drawer,  and  of  the  bankrupt  as  ac- 
ceptor, were,  he  understood,  the  oxily  names 
on  the  bill. 

Mr.  Commissioner  Fonblanque.  Then  let 
the  creditor  si^  an  undertaking  to  indemnify 
the  assignees,  if  any  other  person,  as  holder  of 
the  bill,  shall  establish  a  right  to  prove.  Let 
such  undertaking  be  filed  with  the  proceedings, 
and  the  creditor  may  be  allowed  to  prove. 

Proof  admitted. 


ANALYTICAL   DIGEST   OF   CASES. 

REPORTED  IN  ALL  THE  COURTS. 


Hah)  of  9tton»s$t. 

[We  commence  the  First  Series  of  the  Di- 
gest in  the  present  volume,  with  the  cases  re- 
lating to  Attorneys  and  Solicitors,  decided  in 
the  Courts  both  of  Law  and  Equity.] 

AGENT. 

Taxation. — C,  an  attorney  in  London,  em- 
ployed B.,  also  an  attorney  in  London,  to  de- 
fend a  person  indicted  at  Cambridge  for  bribery 
at  an  election  there.  In  the  year  1841  and 
1842,  jB.  delivered  to  C.  two  bills  of  costs,  and 
in  the  year  1 847,  he  delivered  copies  of  the 
bills  duly  signed:  Held,  that  the  bills  were 
taxable  under  the  6  &  7  Vict.  c.  73,  s.  37-  Bil- 
ling V.  Coppock,  1  Exch.  Rep.  14. 

APPOINTMENT  OP  NEW  ATTORNEY. 

One  of  three  defendants,  against  whom  a 
decree  with  costs  had  been  made,  being  abroad 
and  not  likely  to  return,  and  his  solicitor 
being  dead,  the  Court  refused  to  order  the  Tax- 
ing Master  to  proceed  with  the  taxation  of 
costs  upon  warrants  served  only  on  the  solicitor 
of  the  two  other  defendants ;  but  ordered  that 
service  at  the  late  residence  of  the  absent  de- 
fendant, where  some  of  his  family  were  still  re- 
siding, of  a  subpoena  to  appoint  a  new  attorney, 
should  be  good  service  on  the  defendant.  And 
upon  such  subpoena  having  been  served  accord- 
ingly and  no  attorney  appointed,  the  Court 
subsequently  ordered  the  Master  to  proceed 


in  the  party's  absence.    Gibson  v.  Ingo,  2  Phill. 
402. 

ARTICLES   OF   CLERKSHIP. 

See  Stamp  on  Articles. 

AUTHORITY   OF   ATTORNEY. 

1.  Appearance.  —  Joint-stock  company.-^ 
Where  a  defendant  has  been  serxed  with  pro- 
cess, and  an  attorney  without  authority  appears 
for  him,  the  Court  will  not  interfere  to  set  aside 
the  proceedings,  if  the  attorney  be  solvent,  but 
will  leave  the  defendant  to  his  remedy  by  sum* 
mary  application  against  the  attorney.  If  the 
attorney  be  insolvent,  the  Court  will  relieve  the  I 
defendant  on  equitable  terms,  if  he  has  a  de' 
fence  on  the  merits.  But,  where  a  plainti  "^ 
without  serving  a  defendant,  accepts  the  a^ 
pearance  of  an  unauthorized  attorney  for  ti  _, 
defendant,  the  Court  will  set  aside  the  judgvi 
ment  as  irregular,  with  costs,  and  leave  th| 
plaintiff  to  recover  those  costs,  and  the  expensi 
to  which  he  has  been  put,  from  the  delinquend 
attorney  by  summary  proceeding,  Bayley  v 
Buckland,  1  Exch.  Rep.  1. 

Case  cited  ID  the  judgment:  Hubbart  v.  PbiUi|>4 
1.SM.&W.702. 

2.  Though  the  Court  will,  in  general,  when 
a  defendant  is  prejudiced  by  the  act  of  aj 
attorney  in  acting  for  him  without  authorit^ 
leave  him  to  his  remedy  against  the  attorn 
if  solvent,  that  rule  does  not  apply  where  tl 
defendant  is  in  custody  by  reason  of  the    \ii 


Analjftieal  Digeit  qf  Coittt  Law  of  Attarneffs. 


IB 


anthoxind  act,  or  where  the  plaintiff  or  hs 
attorney  is  party  to  the  wrong.  Hambidge  v. 
De  la  CroM^,  3  C.  B.  742. 

BILL  or  C08T8. 

See  DeHoery  ofBiU  of  Costs  :  TdafoHon,  3. 

CHANGING  ATTORNEY. 

L  to  chan^  the  attorney, 
unacquainted   with  the 


Upon  an  a] 
where  the  client   is 

English  language,  the  affioavits  must  clearly 
show  that  the  purport  and  object  of  the  motion 
are  known  to,  and  sanctioned  by,  the  client. 

It  is  no  objection  to  such  an  application, 
that  it  is  made  after  final  judgment  Dafries, 
demandant,  y.  Lowndes,  tenant,  3  C.  B.  808. 

COSTS,  TAXATION   OP. 

See  Taxaium  of  Costs. 

DBLIYEBY   OF   BILL  OF  COSTS. 

1.  In  an  action  on  an  attorney's  bill  against 
a  member  of  the  provisional  committee  of  a 
railway  company,  it  appeared  that  the  plaintiff, 
who  was  employed  as  local  agent  and  attorney, 
sent  his  bill  to  the  residence  of  the  solicitor  of 
the  company,  who  laid  it  on  one  occasion  be- 
fore the  committee  when  the  defendant  was 
present,  and  on  another  occasion  it  was  laid 
oeforeihe  committee  by  the  secretary,  when 
the  defendant  was  absent :  Held,  a  sufficient 
deliYeiY  of  the  bill  within  6  &  7  Vict.  c.  73f  s 
37.  Ejfffinton  y.  Cumberledge,  1  Ezch.  Rep. 
271. 

2.  A  solicitor,  on  payment  of  his  costs,  un- 
dertook to  deliver  his  bill,  but  he  neglected. 
On  a  petition  presented  more  than  12  months 
after,  the  Court,  under  its  general  jurisdiction, 
ordered  the  delivery  with  costs.  In  re  Foljambe, 
9  Beav.  402. 

DUTY   OF  ATTORNEY. 

Imvestigation  of  <»/te.— Declaration  alleged 
that  plaintiff,  at  request  of  defendants,  retained 
and  employed  them  as  attorneys,  for  fees,  &c., 
to  use  aue  care  in  ascertaining  the  title  of  R.  to 
lands,  which  were  to  be  charged  as  security  for 
payment  of  600/.  by  R,  to  plaintiff,  and  to  take 
due  care  that  the  same  should  be  a  sufficient 
secuiity  for  the  payment  of  the  600/.  by  R.  to 
plaintiff;  and, in  consideration,  &c.,  defendants 
promised  plaintiff  to  use  due  care  and  diligence 
in  and  about  ascertaining  the  title  of  A.  to  the 
lands,  and  to  take  due  care  that  the  same 
should  be  a  sufficient  security  for  such  pay- 
ment of  the  600/.  by  R,  to  plaintiff. 

Held,  that  the  undertaking  of  the  defendants 
as  laid,  did  not  comprehend  any  inquiry  into 
the  value  of  the  lands.  Hayne  v.  Rhodes,  8 
Q.  B.  342. 

And  see  Liability  of  Attorney. 

LIABILITY   OF   ATTORNEY. 

1.  Fi,  fa.  inaccurately  indorsed,— Trespass. 

— G.  recovered  judgment  in  an  action  of  debt 
I  against  D.,  and  employed  his  attorney  (to 
i      whom  he  had  previously  assigned  the  debt  in 

repayment  of  advances)  to  sue  out  execution. 
I      The  attorney,  who  lived  at  Cheltenham,  caused 


a /S.  fa.  to  be  sued  out,  directed  to  the  sheriff 
of  Bucks,  to  levy  on  D.'s  ffoods ;  and  the  at- 
torney's London  agent  indorsed  on  the  writ : 
"  The  defendant  resides  at  Wolverton,  and  is 
an  innkeeper.  Levv,"  &c.  D.  was,  at  the 
time,  residing  with  nis  mother-in-law,  at  an 
inn,  of  which  she  was  the  proprietor,  at  Wol-  ' 
verton,  and  was  assisting  her  m  the  manage- 
ment, but  had  no  interest  in  the  premises  or 
the  goods  upon  them.  The  sheriff,  in  ezeca- 
tion  of  the  jl,  fa.,  seized  goods  of  the  mother- 
in-law  at  her  inn.  She  brought  trespass  against 
the  attorney,  and  obtained  a  verdict  upon  issues 
joined  on  pleas  of  not  guilty,  and  denial  of  her 
property  in  the  house  and  goods.  On  motion 
to  enter  a  verdict  for  the  defendant :  Held,  tiiat 
the  verdict  against  the  attorney  on  the  issue 
upon  not  guilty  was  maintainable,  the  facta 
furnishing  evidence  that  he  had  directed  the 
sheriff  to  levy  on  plaintiff's  goods.  Rowles  v. 
Senior,  8  Q.  B.  677. 

2.  Settled  account, — An  account  setUed,  and 
a  security  taken  by  a  solicitor  from  his  client, 
though  to  be  viewed  with  jealousy,  is  not  to  be 
treated  as  a  nullity. 

A  solicitor  and  client  settled  an  account,  and 
the  client  gave  a  mortgage  and  covenant  to  pay. 
The  solicitor  sued  on  the  covenant,  and  the 
client  filed  a  bill,  impeaching  the  transaction 
on  the  ground  of  surprise,  undue  influence, 
and  error.  This  being  denied  by  the  answer, 
a  motion  for  an  injunction  to  stay  proceedings 
on  the  covenant  was  refused.  Jones  v.  Roberts, 
9  Beav.  419. 

LIEN. 

1.  A  solicitor's  lien  for  costs  is  not  confined 
to  deeds  and  papers,  but  extends  to  other 
articles  delivered  to  him  for  the  purpose  of 
being  exhibited  to  witnesses  on  the  trial  of  an 
action.    Friswell  v.  King,  15  Sim.  191* 

2.  Oft  money.— The  Uen  of  an  attorney  at- 
taches upon  money  received  by  way  of  com- 
promise, though  the  verdict  and  judgment  be 
against  his  client. 

Upon  an  application  to  give  effect  to  such 
lien,  the  affidavit  should  show  the  amount 
claimed  by  the  attorney.  Davies,  dem.,  v. 
Loumdes,  ten.,  3  C.  B.  823. 

SET-OFF. 

where  proceeding  failed  by 


Disbursements   ^ ^   ^ ^^ 

default  of  the  attorney. — Plaintiff,  an  attorney, 
undertook  a  prosecution  for  perjury  on  de- 
fendant's behalf,  and  agreed  not  to  charge  him 
full  costs,  except  money  out  of  pocket.  He 
disbursed  105/.  towards  carrying  on  the  pro- 
ceedings, but  by  negligence  preferred  a  de- 
fective indictment,  and  in  consequence  the 
prosecution  failed. 

Held,  that  he  could  not  recover  against  de- 
fendant for  the  disbursements. 

Defendant,  in  the  course  of  the  proceedings, 
advanced  plaintiff  100/.  for  carrying  them  on, 
and  he  applied  it  accordingly :  Held,  that  in  an 
action  by  plaintiff  for  professional  charges  and 
disbursements,  defendant  could  not  set-off  the 
100/.  as  money  received  by  plaintiff  to  his  use. 
Lewis  V.  Samuel,  8  Q.  B.  685. 
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siGirsD  Biu.  or  ccMm. 

STAMP   ON-  ABTECLSt. 

UBder8tatates6  6.4,  c.49,s.4,a<  55  6. 
'  3,  c.  1 84,  sched.  part  1 ,  tit.  «  Artidee  of  aerk- 
•lop^**  an  attorney  wli»  baci  paid  601.  aCamp 
dstf  on  kia  articles  in  order  to  be  adnutted  to 
tka  Court  of  Common  Pleas  at  Lancaster,  aoat, 
m  order  to  lus  admissiott to  tlieCoivts  at  Weat- 
■mater,  pay  an  ad^tional  dntj*  of  lao/. 

Wken  an  attomer,  nnder  sock  ctrcun»- 
^tanees,  kad  been  adMlted  to  tkis  Court  on 
pifinent  of  an  additional  60f.  only,  tbe  Court, 
«■  motion  made  witkin  a  year  of  suck  adinis- 
■BB^  but  more  tban  a  year  after  bis  adraiasicm 
to  ihe  Court  of  Common  Fleas  at  Lancaster, 
(aae  atat. 6k  7  Vict.  c.  73,  as.  29, 45,)  ordered 
kim  to  be  struck  off  tbe  rofl  unless  be  pand  an 
additional  60/.  in  a  montb,  tbougk  before  pay- 
■Ipf  tl^  second  duty  be  had  been  informed  al 
dw  Stamp  Office  that  601.  was  snflicient. 
M^res,  t»  re,  8  Q.  B.  515. 

TAJLA.TION  or  COVTB. 

1.  Retrospective  operaivm  of  5  S^6  Vict.  c. 
73.— Right  to  tax,  how  far  controlled  by  special 
mrement,—k  bffl  of  costs  incurred  pnor  to 
thepassing  of  the  5  &  6  Vict.  c.  73,  held  to  be 
witimi  its  operation,  though  none  of  the  bnsi- 
msa  induded  in  it  was  business  for  which,  be- 
fiore  tbe  statute,  a  btlf  would  hare  been  taxable. 

A  special  affreement,  which  covers  part  only 
of  the  items  of  a  bill  of  costs,  does  not  prevent 
the  Master  from  proceeding  with  its  taxation, 
and,  consequently,  such  a  bill  may  be  referred 
lor  taxation  without  a  special  ordur. 

Whether  tbe  Master  is  bound  by  such  partial 
agreementa,  or  whether  be  baa  junsdiction  to 
decide  upon  their  validity  or  propriety,  QtMrre. 

If  the  agreement  goes  to  the  whole  bill,  its 
validity  must  be  determined  before  the  bill  can 
be  referred  for  taxation ;  for,  if  valid,  it  pre- 
cludes taxation.  Whether  that  question  can  be 
entertained  upon  petition,  or  whether  it  reouires 
a  bill  to  be  filed,  Qumre.  In  re  Eyre,  2  Fhill. 
367. 

Case  dted  in  the  judgment:  Cooper  ▼.  Lewis, 
2  Phill.  179. 

2.  Common  order. — Poymea^^. — Under  the 
common  order  for  taxation  of  a  solicitor's  bill, 
it  is  the  duty  of  the  Taxing  Master,  for  the  pur- 
pose of  ascertaining  whether  the  bill  has  been 
paid,  to  inouire  what  sums  have  come  to  tbe 
Lands  of  the  solicitor  applicable  to  such  pay- 
ment ;  and  that  description  indndes  all  sums 
received  by  him  in  his  character  of  solicitor. 
Cooper  T.  Ewart,  2  Phill.  363. 

3.  Unsigned  bill. — An  attorney's  bill  may  be 
referred  for  taxation  under  6  &  7  Viet.  c.  73, 
a.  37«  though  not  signed  by  him,  or  inclosed  in 
a  letter  signed  by  him  and  referring  to  it. 

Where,  by  consent  of  parties,  a  verdict  is 
taken  for  a  sum  named  for  damage,  and  also 
all  costs  to  which  plaintiff  had  been  put  relat- 
ing to  the  Bubject-matter  of  the  cause,  as  be- 


tween aCfiomey  aad  cfienf^  wIAmiiC  bttiqf  i 
ject  to  taxation,  that  agreamani  is  to  pay  mauA 
a  sum  for  costs  as  would  be  considered  fair 
and  reasonable  am  taxation  m  a  liberal  way, 
andnolkYtiieordiBvynik^  Foaay  y.  fFcOer, 
16  M.  &  W.  446. 

4.  Payment  of  promissory  note.  —  The  de- 
livery by  a  disoft  ol  a  psomiasory  note,  kdd» 
under  the  drcwMtasee^  to  anMont  to  a  p^- 
aaeatofabillofcoata. 

Tke  special  circusMtancas  under  wbidt  a 
paid  bin  may  be  taxed  are  auck  as  exisi  as  tako 
place  al  the  tinae  of  payment,  or  such  as  appear 
onthefaceoftkebillatkeaMekres.  1st,  Wken 
payannt  is  extorted,  and  tkeae  are  impscMT 
charges  even  of  a  smaller  amount,  or  2naly, 
where  the  charges  are  so  gross  as  to  evidence 
fraud  and  oppression,  taxation  wffl  be  Creeled 
after  payment. 

It  is  imprudent  for  a  client  to  pay,  and  for  a 
solidtor  to  receiive,  kia  bill  of  costs  so  doaely 
upon  tkeir  ddivery,  ^al  they  cannot  have  been 
deliberately  and  earefuUy  perused  and  ex- 
amined by  tke  client;  but  th»  afone  is  not  anf- 
fieient  to  warrant  a  taxation  after  payment. 

Petition  for  taxation  disnnased,  but,  under 
tiM  circumstances,  without  coals,  lit  re  Currie, 
9  Beav.  60S. 

Cssas  cited :  la  re  Tryon,  7  Bear.  496 ;  la  re 
Wells,  8  Bear.  4r6;  In  re  Bennett,  8  Bmit. 
467 ;  In  re  Jones.  8  Bear.  479 ;  In  re  WeHs, 
8  Bear.  416 ;  In  re  Thompson,  8  Bear.  237. 

5.  Notice  <^  Tarnation. — A  notice  of  taxation 
qH  costs,  datf^  the  23rd  of  February,  to  attend 
the  following  day,  was  left  at  the  ofice  of  the 
plaintiff's  attorney  between  7  &  8  o'clock  of 
the  evening  of  the  24th :  Heldy  that  the  notice 
was  sufficient.  Grant  v.  Mackenzie^  1  Exck. 
Rep.  12. 

And  see  Agent. 

TRUSTEE. 

1.  Ri^ease  by  cestui  que  trust. ^X  trustee, 
who  was  a  solicitor,  came  to  a  final  settlement 
of  accounts  with  his  cestui  que  trust,  and  there- 
upon a  general  release  was  executed.  In  tbe 
accounts  the  trustee  had  taken  credit  for  bills 
of  costs  for  professional  services,  to  whick, 
under  the  general  rule,  he  was  not  entitled. 
The  cestuis  que  trust  were  assisted  on  the  oc- 
casion by  an  independent  solidtor,  who  peruaed 
the  bills  and  settled  and  attested  the  releaae. 
Held,  under  the  circumstance,  that  the  trustee 
was  entitled  to  the  benefit  of  the  release.  Stands 
V.  Parker,9  Beav.  385. 

2.  Costs  out  of  pocket. — On  a  settlement  of 
account  between  a  cpstvi  que  trust  and  a  trustee, 
(a  solicitor,)  the  latter  charged  for  professional 
services  in  the  trust.  A  release  was  executed, 
but  the  ce^^vt  que  trust  not  having  had  any 
independent  professional  assistance  on  the  oc- 
casion, the  Court  relieved  him  from  the  profes- 
sional charges,  beyond  coats  out  of  pocket. 
Toddr.  Wilson,  9  Beav.  486. 

UNDERTAKING. 

See  Duty  of  Attorney;  Liability  of  At'' 
tomey* 
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"  Quod  magis  ad  NOt 
Pertmet,  et  neidie  malum  etty  agitamus." 


HORAT, 
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QUALIFICATION  OF  MEMBERS  OF 
PARLIAMENT. 


A  BILL  hfts  been  prepared  and  brought 
into  the  House  of  Commons  by  Mr.  Mo&tt 
and  Mr.  Brotherton^  which  is  described  as 
"  A  Bill  to  enforce  and  render  more  effectnal 
the  Laws  relating  to  the  Qualification  of 
Members  to  sit  in  the  House  of  Commons, 
and  to  provide  for  the  exclusion  therefrom 
of  Persons  who  shall  be  proved  to  be  unable 
or  unwilKng  to  satisfy  their  just  Debts." 
We  can  only  account  for  the  little  attention 
which  this  bill  has  obtained  by  supposing 
that  the  proposition  which  it  embodies  is 
not  expected  to  find  much  favour  in  the 
sight  of  those  whose  assent  is  necessary  to 
its  becoming  law,  and  who  would  be  pecu- 
liarly the  objects  of  its  operation.  The 
subject;  however,  is  well  deserving  the 
attention  of  the  public.      If  a  property 

Sualiflcation  be  deemed  essential  to  the  in- 
ependence  and  dignity  of  the  parliamentarv 
representatives  of  the  people,  that  which 
the  <^«t»ng  law  has  estabUshed  can  scarcely 
be  considered  satisfactory  or  efficient. 

The  Law  relating  to  the  Qualification  of 
Members  to  serve  in  parliament  is  now,  as 
most  of  our  readers  are  aware,  regulated  by 
the  Stat.  1  &  2  Vict.  c.  48  ;  which  provides, 
that  no  person  shall  be  capable  of  being 
dected  a  member  of  the  House  of  Com- 
mons, for  any  county,  unless  he  shall  be 
seised  or  entitled,  for  his  own  use,  to  an 
estate  legal  or  equitable,  arising  out  of  lands 
or  perscmal  property,  or  both,  of  the  dear 
yearly  value  of  600/.,  for  his  own  life  or 
that  of  some  other  person,  or  for  an  unex- 
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pired  term  of  thirteen  years.  And  the 
person  elected  for  a  city  or  borough  mnit 
have  a  similar  estate  of  the  dear  yearly 
value  of  300/.,  above  all  incumbrances.  The 
only  persons  exempted  from  the  operation 
of  these  provisions  are,  the  members  for  the 
universities,  and  the  eldest  sons  of  peers. 

It  is  tolerably  notorious  that  many  peiv 
sons  borrow,  or  become  temporarily  pos- 
sessed of,  such  a  quahfication  as  enables 
them  to  declare,  as  required  by  this  act,* 
that  they  believe  they  are  duly  qualified  ac- 
cording to  its  intent  and  meaning ;  and  that 
other  persons,  besides  the  members  for  the 
universities  and  the  eldest  sons  of  peers^ 
find  their  way  into  the  House  of  Commons 
without  any  adequate  fortune,  and  continue 
there  when  surrounded  with  pecuniary  dif- 
ficulties and  embarrassments.  Indeed^  the 
existing  law  imposes  no  obligation  on  a 
member  becoming  insolvent  after  his  elec- 
tion, to  retire  from  parliament,  and  resign 
thQ  trust  reposed  in  him  under  different 
circumstances,  unless  he  happen  to  be  a 
trader  and  is  subjected  to  the  operation  of 
the  Bankrupt  Laws.  Even  in  that  event 
the  law  is  not  as  explicit  as  could  be  desired* 
The  52  Geo.  3,  c.  144,  declares,  that  when 
a  member  of  the  House  of  Commons  is  db" 
dared  bankrupt,  such  member  shall  remain 
for  12  calendar  months  incapable  of  sitting 
and  voting,  unless  within  that  period  the 
commission  shall  be  supersedea,  the  cre- 
ditors paid  in  full,  or  security  given  for  the 
debts  with  costs*  If  the  commission  shall 
not  be  superseded,  nor  the  debts  satisfied. 


1  &2  Vict.c.48,8.  6. 


22 


Qnttiiyieatiom  pf  Membtn  of  ParUamenim 


within  12  calendar  monthly  the  oommiB- 
sionera,  or  the  major  part  of  them»  at  the 
expiration  of  that  period,  are  to  certify  the 
fact  to  the  SpeaALer,  and  thereupon  the 
election  of  the  memher  is  declared  void. 
The  commissioners  referred  to  by  the  52 
Geo.  3,  c.  144,  were  abolished  hjthe  \  k2 
W.  4,  c.  56t  which  placed  the  administra- 
tion of  the  Bankrupt  Laws  on  a  different 
footing,  and  contains  no  express  provision 
with  respect  to  bankrupt  members  of  par- 
liament. Whether  the  present  commis- 
sioners are  authorized  to  certify  in  the  same 
manner  as  the  old  commissioners,  is  a  ques- 
tion which  we  are  not  aware  has  yet  been 
determined.  It  is  quite  certain,  however, 
that  insolvent  circumstances  do  not  prevent 
a  member  of  parliament  from  sitting  and 
Totmg,  and  that  by  the  invidious  and  in- 
glorious privilege  or  freedom  from  arrest  for 
aebt,  so  jealously  maintained  by  the  mem- 
bers of  tne  legislature,  insolvent  members 
of  parliament  are  enabled  to  escape  from 
the  ordinary  legal  consequences  of  contract- 
ing pecuniary  liabilities  without  any  reason- 
able means  of  meeting  them. 

The  instances  are  happily  not  numerous 
in  which  members  of  the  British  House  of 
Commons  are  ''unable  or  unwilling  to 
satisfy  their  just  debts,"  out  occasionally 
individual  cases  of  this  nature  are  made 
•known  to  the  public,  and  a  scandal  thrown 
upon  the  representative  body,  which  the 
great  majority  of  those  composing  it  may 
naturally  be  desirous  to  prevent.  We  ap- 
prehend that  these  considerations  led  to  the 
preparation  of  the  bill  in  question,  which 
declares  in  the  preamble,  that  '*  it  is  neces- 
sary for  preserving  the  dignity  and  inde- 
pendence of  the  House  of  Commons,  that 
persons  who  shall  be  proved  to  be  unable  or 
unwilling  to  pay  or  satisfy  their  just  debts 
shall  not  be  qualified  to  serve  as  members 
thereof." 

To  give  effect  to  this  principle  the  1st 
section  declares  :«* 

"  That  from  and  after  the  passinflr  of  this  act, 
no  person  ^wbo  bath  been,  or  who  hereafter 
shall  be,  elected  for  any  place  within  the  United 
Kingdom  shall  be  qualified  to  serve  as  a  mem- 
ber of  the  House  of  Commons  if  he  shsIL  be 
proved,  as  hereinafter  provided,  to  have  suf- 
fered any  judf^ment,  decree,  rule,  order  or  other 
final  proceeding,  capable  of  being  satisfied  by 
the  payment  of  money,  and  which  shall  have 
been  registered  or  enrolled  or  entered  of  record 
in  any  Court  of  Law  or  of  Equity  in  Great 
Britain  or  Ireland,'  according  to  tne  practice  of 
such  Court  respectively,  to  remain  unsatisfied 
or  not  sufficiently  secured  by  mortgage  or 
otherwise  for  and  during  the  space  of  six  calen- 
dar months :  Provided  always.  That  no  such 


judgment,  decree,  role,  order  or  other  final 
proceeding,  shall  operate  to  the  disonalification 
of  any  person  to  serve  as  a  member  of  the 
House  of  Commons,  if  the  same  shall  affect 
him  solely  as  a  trustee  or  executor,  and  where 
the  estates  of  other  parties  constitute  the  fund 
for  satisfaction  of  such  debts." 

The  2nd  section  provides  for  the  mode 
in  which  it  shall  be  proved  that  a  member  is 
unable  or  unwilling  to  pay  his  debts.  It  is 
the  most  important  provision  of  the  bill,, 
and  we  copy  it  without  abridgment.  It  ia 
as  follows : — 

"  That  if  at  any  time  after  the  passing  of  this 
act,  any  member  of  the  House  of  Commons 
shall  be  indebted  in  any  sum  of  money  upon 
any  judgment,  decree,  rule  or  order  or  other 
final  proceeding  in  any  Court  of  Law  or  Equity 
within  the  United  Kingdom  of  Great  Bntain 
and  Ireland,  which  judgment,  decree,  rule, 
order  or  other  final  proceoling  shall  have  been 
registered,  enrolled,  or  entered  of  record,  ac- 
cordin^f  to  the  practice  of  the  several  Courts 
respectively,  for  the  space  of  six  calendar 
months,  and  shall  still  remain  unsatisfied,  it 
shall  be  lawful  for  the  creditor  or  other  person 
entitled  to  claim  and  receive  the  money  doe 
upon  such  judgment,  decree,  rde,  oraer  or 
other  proceeding,  to  make  affidavit  of  the  ex* 
istence  of  such  debt,  and  the  consideration 
thereof,  and  that  after  demand  duly  made  it 
still  remains  wholly  unsatisfied  and  not  suffi- 
ciently secured  by  mortgage  or  otherwise,  and 
such  creditor  or  other  person  shall  annex 
thereto  an  examined  copy  of  the  judgment,  de* 
cree,  rule,  order  or  other  proceeding,  with  proof 
that  the  same  respectively  had  been  duly  regis- 
tered, enrolled  or  entered  of  record,  acconung 
to  the  practice  of  the  respective  Courts,  for 
and  during  the  space  of  six  months;  and  it 
shall  be  lawful  for  such  creditor  or  other  person 
so  entitled  to  deposit  or  file  in  the  office  of  the 
examiner  of  recognisances  at  the  House  of 
Commons  such  affidavit  and  exhibit,  and  such 
creditor  or  other  person  shall  also  serve,  or 
cause  to  be  served,  a  true  copy  of  the  same  on 
the  member  who  shall  be  saia  to  be  so  indebted, 
or  shall  leave  such  true  copy,  or  cause  the  same 
to  be  left  at  the  last  known  place  of  abode  of 
such  member :  Provided  always.  That  the  said 
examiner  shall  not  permit  the  same  to  be  so 
filed  or  deposited  until  it  has  been  proved  by 
affidavit  to  his  satisfaction  that  such  member 
has  been  duly  served  with  such  copy  as  afore- 
said, or  that  such  true  copy  has  been  left  at  the 
last  known  place  of  abode  of  such  member.*' 

By  the  subsequent  sections  it  is  propjosed 
to  enact,  that  if  it  appears  by  affidavit  of 
the  creditor  that  the  debt  remains  unpaid  or 
unsatisfied  for  14  days  after  the  deposit  of 
the  afiUdavit  with  exhibits  annexed,  as  po- 
vided  for  by  the  2nd  section,  the  Examiner 
is  to  report  the  facta  .to  the  Speaker,  and 
the  Speaker  to  the.Hoose,  and  such  report, 
with  the  afiidavits,  &c.|  shall  be  refisrred  by 
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die  Hooae  to  the  General  Committee  of 
Beetions.  The  member  is  then  to  be 
called  npon,  by  notice,  to  state  whether  he 
denies  or  disputes  the  allegations  contained 
in  the  affidavits,  and  if  he  admits  the  allega- 
fions,  or  declines  to  make  any  reply  to  them, 
npon  proof  of  service  9f  the  notice,  the  com- 
mittee are  to  report  thefacts  to  the  Honse  and 
thereupon  the  member  is  disqualified  from 
serving  in  parliament,  and  a  new  writ  issues 
for  electing  another  member  in  his  room. 
(Sect.  5).  On  the  other  hand,  if  the  mem- 
ber alleged  to  be  indebted,  deny  or  dispute 
the  allegations  contained  in  the  creditors' 
affidavits,  the  General  Ck>mmittee  of  Elec- 
tions are  to  appoint  a  select  committee  of 
five,  who  are  to  be  sworn  to  try  the  matters 
of  such  affidavits,  and  who  are  invested  with 
the  same  powers  as  committees  for  the  trial 
of  controverted  elections.  (Sect.  6).  The 
select  committee  so  appointed  is  finally  to 
determine  and  report  whether  the  member 
is  disqualified  or  not,  and  may  also,  if  they 
think  fit,  report  specially,  if  any  costs  or 
expenses  ought  to  be  aUowed  to  either  party 
in  such  proceeding ;  such  costs  to  be  ascer- 
tained, taxed,  and  recovered  according  to 
the  7  &  8  Vict  c.  1 03,  s.  88.     (Sect  7). 

There  are  also  dauses  providing  before 
whom  affidavits  used  in  these  proceedings 
shall  be  sworn,  and  declaring  persons  giving 
fidse  evidence  or  making  false  affidavits 
liable  to  the  penalties  of  perjury. 
'  It  would  DC  premature  to  enter  into  a 
critical  examination  of  the  details  of  this 
measure,  until  it  is  ascertained  whether  the 
principle  of  the  bill  meets  with  the  amount 
of  legislative  support,  which  affi>rds  reason- 
able ground  for  expeeting  that  it  may  be- 
come law.  It  is  earnestly  to  be  hoped, 
however,  that  the  subject  may  obtain  the 
attention  to  which  it  is  justly  entitled.  If 
considered  deliberately  and  with  a  becoming 
deference  to  public  opinion,  it  seems  impos- 
sible to  contend  that  the  existing  law  is  suf- 
ficient, or  that  it  can  be  maintained  without 
modification.  It  may  be  fairly  doubted 
whether  a  property  qualification,  which  de- 
prives the  working  classes  of  the  oppor- 
tunity of  having  their  views  and  wishes 
stated  in  the  House  of  Commons  by  persons 
belonging  to  their  own  order,  is  constitu- 
tional or  expedient.  Be  this  as  it  may,  a 
property  qiudification  which,  whilst  it  ex- 
doides  men  of  this  class,  and  others  of  a 
oonaeientiona  and  honourable  character,  is 
Teadily  and  constantly  evaded  by  unscrupn- 
lona  persons  notorioiisly  insolvent  in  circum- 
stances, ought  not  much  longer  to  be  en- 
dured.  The  legislative  bodies  must  deserve^ 


if  they  are  to  continue  to  obtain,  the  confi* 
dence  and  respect  of  the  public.  A  man 
without  any  other  income,  but  that  derived 
from  his  own  exertions  mental  or  corporeal,, 
may  be  at  once  independent  and  honest,  but 
he  who  is  unable  or  unwilling  to  meet  tiie 
pecuniary  obligations  he  has  himself  in- 
curred, IS  a  Questionable  goardian  of  the 
interests  of  others,  and  can  seldom  either 
feel  or  act  independently. 


NEW  STATUTES  EFFECTING  ALTERA. 
TIONS  IN  THE  LAW. 


IN  THB  PBBBBNT  SBSSION  OF  PARItlAMBNT. 

Thb  Statutes  effecting  alterations  in  the  Law 
passed  dming  the  present  Session  of  Parlia« 
ment,  printed  verbatim  in  tins  and  the  last 
volume  of  the  Legal  Observer,  are  as  follow  :— 

Extending  Time  for  making  Railways,  vol. 
35,  p.  204. 

Regulating  the  Queen's  Prison,  p.  658. 

North  American  Passengers,  p.  581. 

Crown  and  Government  Security,  p.  600. 

Oaths  in  Chancery,  vol.  36,  p.  7. 

Stamp  Duties  Assimilatiott,  p.  8. 

TRIAL  OF   CONTBOVBRTBD   ELECTIONS. 
11  ViCT.,  C.  18. 

An  Act  to  remove  certain  Douhts  as  to  the  Law 
for  the  TruU  of  controverted  Elections. 

[5th  May,  1848.] 

1.  74-8  Vict,  c,  lOZ.^Sitting  members  may, 
in  all  eases  of  election  petitions  presented  brfore 
the  1st  qf  March,  object  to  the  recognisance,  on 
grounds  omitted  to  be  specified  in  recited  act.-^ 

Whereas  petition^  have  heen  presented  in 
several  cases  to  the  House  of  Commons, .  com- 
plaining of  an  undue  election  or  return  of  a 
member  or  members  to  serve  in  parliament : 
And  whereas  such  petitions  are  endorsed  by  a 
certi6cate  under  the  hand  of  the  exanuner  of 
recof^izances,  to  the  effect  that  the  recoppi- 
xances  required  by  an  act  passed  in  the  8  Vict., 
intituled  ''  An  Act  to  amend  the  Laws  for  the 
Trial  of  controverted  Elections  of  Members  to 
serve  in  parliament,"  have  been  entered  into 
and  received  by  him,  with  the  affidavits  there- 
unto annexed :  And  whereas  in  some  of  such 
cases  doubts  have  been  entertained  as  to  the 
validity  of  the  recof(nizances  so  entered  into  as 
aforesaid :  And  whereas  in  some  of  the  cases 
wherein  such  doubts  have  been  entertained  as 
aforesaid  other  petitions  have  also  been  pre- 
sented from  the  sitting  member  or  members, 
complsuning  of  the  invalidity  of  the  recogm- 
sauces  entered  into  in  pursuance  of  the  said 
recited  act,  and  prayin((  for  relief  in  the  pre- 
mises :  And  whereas  it  is  desirable  that  the 
doubts  hereinbefore  mentioned  should  be  put 
an  end  to,  and  that  a  mode  of  proceeding 
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sbonld  be  prescribed  inth  respect  to  the  de- 
ternunation  of  the  several  before-mentioncMd 
petitions :  Be  it  therefore  enacted  bv  the 
Queen's  most  excellent  Majesty,  by  and  .with 
Ae  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  That  in  all  cases  of  election  petitions 
which  shall  have  been  presented  before  the  let 
of  March  in  the  present  year,  and  which  shall 
after  the  passing  of  this  act  be  tried  during  the 
present  Session  of  Parliament,  it  shall  be  lawful 
for  all  and  every  the  sitting  members  and  mem- 
ber affainst  whose  return  any  such  petition  shall 
have  been  presented,  by  themselves  or  himself, 
or  their  or  his  agents  or  agent,  to  deliver  in  to 
the  clerk  of  the  General  Committee  of  Elections, 
not  lattt  than  six  of  the  clock  in  the  afternoon 
on  the  sixth  day  next  before  the  day  appointed 
for  choosing  the  committee  to  try  the  petition 
complaining  of  such  election  or  return,  notice 
in  writing  that  a  pi«liminary  objection  will  be 
made  before  such  select  committee  to  the  form 
or  substance  of  the  recognizance  or  recogni- 
sances entered  into  by  or  on  behalf  of  the 
petitioner  or  petitioners  against  such  return, 
provided  that  the  ground  or  grounds  of  such 
objection  be  not  such  as  would,  under  the  said 
recited  act,  have  entitled  any  sitting  member 
petitioned  agamst  to  object  to  the  sureties  or 
any  of  them  who  shall  have  entered  into  such 
recognizance  or  recognisances,  and  that  the 
grounds  of  objection  be  stated  in  such  notiee. 

2.  Select  committee  appointed  to  try  election 
petition  shall  inouire first  into  such  preliminary 
Rectum,  and  tf  the  recogmeanee  be  yood,  pro- 
ceed to  try  the  meriis  of  the  return,^!/  reeog- 
•Itraiices  are  invalid  through  the  neglect  of  the 
petitioners,  no  further  proceedings  to  be  had  on 
ihe  petition. — If  recognisances  are  void,  but  not 
through  the  neglect  qf  the  petitioners,  or  {f  of 
d&ubtful  effect,  committee  may  amend  the  same, 
or  petitioners  may  enter  into  new  recognizances. 
—That  in  all  cases  in  which  such  notice  of  ob- 
jection shall  have  been  delivered  in  as  aforesaid 
the  select  committee  chosen  to  try  the  election 
petition  or  election  petitions  to  which  such 
notice  relates  shall  in  the  first  instance  inquire 
into  and  decide  upon  such  preliminary  objec- 
tion;  and  such  select  committee  shall  have, 
for  the  purpose  of  such  inquiry  and  decision, 
all  the  powers  given  to  select  committees  by 
the  said  recited  act  for  the  purpose  of  trying 
the  merits  of  the  return  or  election  petitioned 
affainst ;  and  if  such  select  committee  shall  be 
of  opinion  that  such  recognizance  or  recogni- 
sances is  or  are  good  and  valid  for  sdl  the 
intents  and  purposes  of  the  said  recited  act, 
BQch  committee  shall  decide  that  the  same  is  or 
are  good,  and  shall  thereafter  proceed  to  try 
the  merits  of  the  return  or  election  the  petition 
relating  to  which  shall  have  been  referred  to 
&em;    and  if  such  committee  shall   be  of 
opinion  that  the  recognisance  or  recognizances 
otnected  to  are  void,  and  that  such  mvalidity 
la  in  any  deme  attributable  to  the  neglect  or 
ladiea  of  the  petitioner  or  petitioners,  or  the 
paify  in*  parties  entering  into  such  zvcognisance 


or  recognizances,  or  their  or  any  of  their  agents, 
then  the  committee  shall  report  to  the  House 
accordingly,  and  no  further  proceeding  shall 
be  had  upon  such  petition  or  petitions,  and  the 
order  referring  the  same  to  such  select  com* 
mittee  shall  be  discharged ;  and  if  such  select 
committee  shall  be  of  opinion  that  such  recog- 
nizance or  recognizances  are  void,  as  herdn- 
before  mentionc»,  but  that  any  such  invalidity 
as  aforesaid  is  in  no  degree  attributable  to  the 
neglect  or  laches  of  the  petitioner  or  petitioners, 
or  of  the  party  or  parties  entering  into  such  re- 
cognizance or  recognizances,  or  their  or  any  of 
their  agents,  or  shall  be  of  opinion  that  the  va- 
liditv  of  such  recognizance  or  recognizances  is 
douDtful,  or  that  any  party  for  whose  security 
such  recognizance  or  recognizances  was  or 
were  intended  might  be  embarrassed  in  enforc- 
ing  the  same,  then  the  committee  shall  (as  the 
case  may  be)  decide  accordingly,  and  in  either 
case  that  such  recognizance  or  recognizances 
may  be  amended ;  and  thereupon,  if  the  person 
or  persons  who  shall  have  entered  into  such 
recognizance  or  recognizances,  or  the  survivors 
or  survivor  of  them,  shall  consent  thereto,  in 
writing  si^ed  by  his  or  their  hand  or  hands, 
tiie  committee  shall  fortiiwith,  by  th^  diair- 
man,  amend  such  recognisance  or  recogni* 
zances,  by  making  the  same  conformable  to 
the  form  of  recognizance  contained  in  the 
schedule  to  the  saia  recited  act,  and  the  chair- 
man shall  write  in  the  margin  of  the  same, 
against  every  amendment,  the  words  "amended 
by  committee,''  and  shsdl  sign'his  name^to  such 
words ;  or  it  shall  be  lawful  for  the  petitioner 
or  petitioners  forthwith,  before  the  examiner  of 
recognizances  who  shall  for  Chat  purpose  attend 
the  committee,  to  enter  into  a  new  recognizance 
or  new  recognizances,  with  sufficient  sureties^ 
(as  required  by  the  said  recited  act,)  previously 
approved  of  by  the  committee,  who  shall  have, 
for  the  purpose  of  inquiring  into  the  suffidency 
of  such  sureties,  all  the  said  powers  g^ven  to 
select  committees  by  the  said  recited  act,  and 
the  committee  shall  also  be  satisfied  that  the 
new  recognizance  or  recognisances  is  or  are  in 
due  form  and  valid ;  and  the  committee  having 
made  such  amendment,  or  being  satisfied  with 
such  new  recognizance  or  recognizances,  shall 
decide  that  the  recognizance  or  reco^izancea 
so  amended  or  newly  entered  into  is  or  are 
g^ood,  and  shall  proceed  to  trj^  the  merits  of 
the  return  or  election  as  aforesaid ;  but  if  the 
person  or  persons  who  shall  have  entered  into 
such  recognizance  or  recop;nisances  shall  not 
consent  in  manner  aforesaid  to  such  amend* 
ment,  and  if  no  new  recognizance  or  recogni^ 
zances  shall  be  entered  into  as  aforesaid,  the 
committee  shall  report  to  the  House  that  aach 
recognizance  or  recognizances  ought  to  be 
amended,  or  new  recognisances  mtered  into^ 
but  that  the  parties  have  not  consented  to  audi 
amendment  or  entered  into  new  recognisanoaay 
and  thereupon  no  further  proceedings  shall  be 
had  upon  the  petition  rt&md  to  stack  come 
mittee,  and  the  order  referring  the  same  to  them 
ahall  be  dischaiged. 
3.  Amended  or  new  recogmitmees  to  htofe  the 
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f  ^edaiwken  originally  en^d  into,  and 
ike  deeimm  of  the  eommttee  that  the  eame  is 
{food  to  be  Jmal.'^ThB.i  all  and  Msverv  recog- 
nxances  and  recofpiiaatioe  which  shall  be 
anwDded  by  any  select  comnuttee  shall  after 
flich  amendment  have,  and  shall  be  held  and 
taken  in  all  courts  ta  have  had,  from  the  time 
wb^n  the  same  were  or  was  entered  into,  the 
same  force  and  effect  for  sill  intents  and  pur- 
poses  whatsoever  as  if  the  same  when  entered 
into  had  been  in  the  words  and  figures  in  which 
the  same  shall  be  when  so  amended  as  afore- 
said; and  the  marginal  words  "amended  by 
comanttee^"  written  against  any  amendment  in 
the  same,  and  appearing  to  be  signed  as  afore- 
taidy  shall  be  evidence  in  all  courts  that  such 
amendment  was  duly  made,  and  such  marginal 
jrords  duly  signed,  under  the  authority  of  this 
act;  and  any  new  recognizance  or  recogni-. 
aanees  which  shall  be  entered  into  under  the 
authority  of  this  act  shall  have,  and  shall  be 
taken  to  have  had,  from  before  the  receiving 
of  the  petition  to  which  the  same  shall  relate, 
the  same  force  and  efifect  to  all  intents  and 
purposes  em  if  the  same  had  been  duly  entered 
into  nnd^  the  said  recited  act  before  the  re- 
CATing  of  such  petition,  and  as  if  the  examiner 
of  recognisances  had  reported  to  the  Speaker 
that  the  sureties  entering  into  the  same  are  un- 
objectionable ;  and  the  decision  of  every  select 
committee  that  any  recognisance  or  recogni* 
lances,  or  that  any  amended  recognizance  or 
lecognizances,  is  or  an  good,  shall  oe  final  and 
iwndusive  against  all  parties,  and  the  validi^ 
of  any  such  recogniaanoe  or  recognisances  shaU 
«otbe  called  in  question  in  any  court  upon 
any  ground  or  pretence  whatever. 

4.  That  the  said  recited  act  and  this  act  shall 
be  read  and  construed  together  as  one  act. 

^™^— ■  ...I..  ......         I  n  ■  ■■  - 

NOTICES  OP  NEW  BOOKS. 

2^  Life  of  Lord  Chancellor  Hardteicke, 
with  Selections  from  his  Correspondence, 
Diaries,  Speeches,  and  Judgments,  By 
George  Harris,  Esq.,  of  the  Middle 
Temple,  Barrister-at-Law.  In  3  vols. 
Lonaon  :  Mozon ;  and  Stevens  &  Norton. 

Ws  have  delayed  a  notice  of  these 
vohunes  on  account  of  various  subjects  of 
immediate  urgency,  and  must  still  for  the 
present  confine  ourselves  within  narrow 
nmits.  The  life  of  Lord  Hardwicke  is  one 
.of  the  most  interesting  to  the  profession  in 
general.  Philip  Yorke  affords  a  distin- 
guished example  of  the  free  coarse  which 
-ereij  one  has  an  unfettered  right  to  pursue 
to  the  highest  station.  His  ori^n,  how- 
erer,  was  not  so  humble  as  that  of  many,  for 
be  was  the  son  of  a  respectable  attorney, 
ihid  Town  Clerk  of  Dover«  and  be  was 
srtided  to  an  attorney  in  London^ — ^Mr. 
.Salkeld,  who  appears  to  hwe  been  one  of 
tbe  leadmg  solicitors  of  his  time,  for  we 


find  that  amongst  his  articled  clerks  were 
Jooelyn,  afterwards  Lord  Chancellor  of 
Ireland,  and  the  founder  of  the  title  of 
Roden;  Sir  John  Strange,  Master  of  the 
Bolls;  and  Parker,  Lord  Chief  Baron  of 
the  Exchequer. 

Yorke  remained  with  Mr.  Salkeld  about 
two  years,  during  which  he  applied  himself 
to  the  business  of  his  master  with  great 
diligence,  and  to  his  studies  with  uncommon 
assiduity,  making  himself  thoroughly  ac- 
quainted with  the  grounds  and  principles  of 
the  law. 

''A  curious  and  amusing  anecdote  is  told*  of 
his  career  while  in  his  clerkship,  which  Is  certainlv 
not  undiaracteristic  of  Yorke.  Mra.  SaUfisla, 
who  considered  herself  as  his  mistress,  and  who 
was  a  notable  woman,  thinking  that  she  might 
take  such  liberties  with  a  clerk  with  whom  the 
writer  saya  no  premium  had  been  received, 
used  frequently  to  send  him  from  his  business 
on  family  enands,  and  to  fetch  in  little  neces- 
saries from  Covent  Garden  and  other  markets. 
This,  when  he  became  a  favoiuite  with  his 
master,  and  was  entrusted  with  his  business 
and  cash,  he  thought  an  indignity,  and  got  rid 
of  by  a  stratagem  which  prevented  complaints 
or  expostulation.  In  his  accounts  with  his 
master,  tiiere  frequently  occurred  coach-hire 
for  roots  of  celery  ana  turnips  from  Covent 
Garden,  or  a  barrel  of  oysters  from  the  fish- 
monger's, and  other  sundries  for  the  carriage 
of  similar  dainties,  indicative  alike  of  Mrs.  Sal- 
keld's  love  of  good  cheer,  and  the  young  clerk's 
dexterity  and  spirit  in  freeing  himself  from  her 
attempted  domination.  Mr.  Salkeld  observing 
this,  urged  on  his  spouse  the  impropriety  and 
ill  housewifery  of  such  a  practice,  and  thus 
Yorke's  device  for  its  discontinuance  proved 
completely  successful.  From  this  circumstance, 
however,  it  may  surely  be  rather  inferred  that 
Yorke  paid  a  handsome  premium  for  being 
articled  to  Mr.  Salkeld,  than  that  he  was  a 
'  gratis'  clerk ;  as  in  the  former  case  he  might 
consider  that  an  unwarrantable  liberty  had  been 
taken  with  him  in  requesting  him  to  perform 
menial  offices  of  this  nature.  In  the  latter 
event,  he  would  have  been  somewhat  restnuned 
from  any  active  resistance  to  the  petty  tyranny 
of  Mrs.  Salkeld,  by  which  her  ire  might  have 
been  roused  to  a  degree  dangerous  to  a  depend- 
ent on  her  husband's  generosity  or  favour. 

"  Strange,  who  was  another  of  Mr.  Salkeld's 
clerks,  and  a  contemporary  of  Yorke,  used  to 
carry  his  master's  bag  for  him  down  to  West* 
minster,  and  did  so  to  the  Rolls  Court  the  very 
morning  that  Sir  Joseph  Jekyll  took  his  seat 
there  as  Master  of  the  Rolls ;  a  ceremony  which 
Stnmge  witnessed.  In  after  life,  he  used  to 
mention  this,  and  to  say  how  httle  he  thought 
at  that  time  that  he  should  have  tbe  option  of 
being  Sir  Joseph  JekyU's  immediate  successor, 
and  should  actually  nil  the  office  eventually. 

''There  is  a  rough  draft  of  a  document 

*  Cooksey's  Anecdotes. 
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Bmonfl^  Toike's  law  papers,  in  hit  own  hand- 
writing, wbich^  from  the  date  of  it,  the  reign  of 
Queen  Anne,  must  have  heen  written  by  him 
while  he  was  in  Mr.  Salkeld's  office." 

It  appears  that  Mr.  Salkeld  thought  so 
highly  of  Mr.  Yorke's  application,  that  he 
recommended  him  to  enter  ^  the  higher 
branch  of  the  profession,  and  his  advice  was 
adopted  in  1 708,  when  he  became  a  student 
of  Uie  Middle  Temple. 

Mr.  Harris,  after  defending  the  practice 
of  keeping  Terms  in  the  Inns  of  Court,  and 
noticing  we  advantage  of  University  dis- 
tinctions, which  Mr.  I  orke  did  not  possess, 
observes  that 

''  It  must  not  be  assumed  that  the  drudgery 
of  an  attorney's  office  is  so  utterly  fatal  to 
genius,  so  entirely  ^that  barren  soil,  wherein 
no  verdure  auickens,  no  salutary  plant  takes 
root,*  as  mignt  from  the  general  nature  of  the 
occupations  there  followed  be  supposed.  No 
inconsiderable  portion  of  the  most  aistinguished 
and  eminent  of  our  judges,  during  the  kst  and 
present  centuries,  so  commenced  their  career ; 
and  some  of  our  most  successful  advocates  and 
effective  debaters  in  parliament — among  them 
several  of  the  most  eloquent  and  inteUectual 
too— were  thus  ushered  into  the  legal  world. 
Lord  Campbell  mentions,^  that  it  is  curious  to 
observe  that  the  three  *  greatest  chancellors 
after  the  Revolution  were  the  sons  of  attorneys, 
and  that  two  of  them  had  not  the  advantage  of 
a  university  education.' 

"The  disadvantages  to  which  it  noight  be  ex- 
pected that  anjr  person  would  be  mainly  subject 
from  commencing  his  professional  career  in  an 
attorney's  office,  instead  of  studying  at  a  uni- 
versity oefore  entering  at  an  Inn  of  Court,  are 
narrowness  of  views,  a  contracted  habit  of 
mind,  and  a  distaste  for  intellectual  pursuits  and 
literary  accomplishments.  Yorke,  however,  as 
regards  his  mental  endowments,  proved  equal, 
if  not  superior,  to  the  mass  of  men  at  the  bar. 
Few  have  taken  so  comprehensive  a  view  of 
political  subjects  as  he  did,  when  reasoning  on 
a  grand  topic  of  this  nature ;  and  none  have  ex- 
ceeded him  in  the  ardour  with  which,  amidst 
the  pressure  of  exciting  professional  avocations, 
he  still  kept  up  the  cultivation  of  his  mind,  and 
the  pursmt  of  politer  studies.  The  scientific 
manner  in  which  he  treated  the  immediate  sub- 
ject of  his  attention  is  also  peculiarly  to  be  ob- 
served here.  But,  not  only  have  those  who 
were  thus  early  emancipated  from  this  supposed 
thraldom,  and  who  have  so  eventually  been  en- 
abled to  breathe  the  purer  air  of  the  higher 
walks  in  the  profession,  thus  exhibited  this  in- 
tellectual superiority;  but  even  those  who  to 
the  end  of  their  days  have  continued  to  exist  in 
this  asserted  unhappy  and  degrading  employ- 
ment, and*  to  hug  the  chain  that  bound  them 
to  the  earth,  have  in  several  instances  given 
proofs  of  the  possession  of  minds,  and  intellec- 
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tual  acquirements,  of  the  highest  order;  and 
from  this  class  have  some  of  the  moat  dis* 
tinguished  authors,  not  only  of  the  present  day, 
but  of  the  last  century,  been  produced.  In 
these  days  especially,  the  leading  attorneys  at 
least,  are  gentiemen,  both  by  education  and 
birth ;  and  Mr.  Salkeld,  with  whom  Yorke  was 
placed,  was  in  his  time  at  the  head  of  the  pro* 
tession  to  which  he  belonged." 

It  is  interesting  to  observe  the  course  of 
study  which.it  is  supposed  was  pursued  ia 
those  days  by  Mr.  lorke. 

"There  is  a  tradition  in  the  Hardwicke 
family  that  he  read  with  Mr.  John  Brydges, 
of  Gray's  Inn ;  but  we  have  no  further  account 
of  tiiat  gentleman,  or  -of  the  course  of  studv  he 
adopted.  He  was  connected  with  Yorke,  hav* 
ing  married  his  cousin,  Jane  Gibbon.  There 
can  be  no  doubt  that  Yorke  would  have  every 
advantage  in  making  a  proper  choice  of  a  per- 
son to  direct  his  pursuits,  trom  the  experience, 
and  extensive  acquaintance,  and  influence  of 
Mr.  Salkeld ;  ana  about  which  the  latter  of 
course  would  not  be  indifierenft,  after  the^  high 
opinion  he  had  formed  of  his  young  friend's 
abilities,  and  the  important  step  he  had  taken 
in  entering  him  at  the  Temple.  The  real  con- 
sequence, indeed,  as  regards  the  person  in 
whose  chambers  Yorke  l^ame  a  pupil,  would 
be  not  so  much  with  respect  to  the  particular 
books  which  he  read,  as  the  turn  of  mind  which 
he  gave  to  his  pupil,  the  principles  he  incul- 
cate, and  the  companions  with  whom  he  asao- 
ciated  him.  As  regards  the  latter,  he  was  pro- 
bably influenced  in  an  important  manner  by 
the  advice  of  those  who  had  preceded  lum  at 
Mr.  Salkeld's,  whose  adoption  of  the  bar  as 
their  profession  had  been  attended  with  great 
success,  and  who  were  rising  into  practice* 
Their  examples,  which  were  most  encouraging 
to  Yorke,  wotdd  naturally  stimulate  him  to 
studv  and  to  exertion.  They  would  often  meet 
at  Mr.  Salkeld's  and  elsewhere ;  and  indeed  a 
strong  friendship  appears  to  have  subsisted  be- 
tween  Jocelyn  and  Yorke,  and  also  between 
him  and  Parker  and  Strange,  which  was  con- 
tinued through  life.  Yorke  would,  of  course, 
be  aided  in  his  studies  by  them ;  and  his  at- 
tendance at  the  Courts  at  Westminster  might 
further  serve  both  to  improve  him  and  to 
kindle  the  spark  of  ambition. 

"  Some  information  as  to  the  mode  in  which 
Yorke  pursued  his  earlv  professional  studies^ 
may  be  gleaned  from  the  papers  and  manu* 
scripts  which  belonged  to  him  at  this  period, 
and  which  are  still  in  the  Hardwicke  collection* 
A  great  many  cases  and  opinions  were  at  this 
time  copied  by  him,  as  also  several  judgments 
of  the  different  courts,  on  important  points* 
He  also  appears  to  have  been  very  fond  of  coU 
lecting  old  law  works  in  manuscnpt,  as  several 
of  these  are  amon{(  his  law  papers,  and  which, 
from  the  date  written  under  his  name,  must 
have  been  obtuned  during  the  period  of  his 
studentship." 

We  must  defer  to  another  opportunity 
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the  farther  notice  of  these  Tolumes,  but  it 
win  be  proper  to  state  the  pecaliar  sources 
of  information  to  which  Mr.  Harris  has  had 
the  advantage  of  access,  and  which  haye 
enabled  him  to  introduce  into  his  work 
much  that  was  formerly  unrecorded  of  Lord 
Hardwicke. 

"  The  sources  from  which  the  matter  for  these 
volumes  has  been  maialy  obtained  are  as  fol- 
low :  the  extensive  correspondence,  both  official 
and  general,  which  was  carried  on  throuf^hout 
bis  career  by  tbis  distinguished  man  with  the 
different  leading  politick  and  other  illustrious 
personages  of  the  day,  as  also  with  the  various 
members  of  his  own  family ;  and  which  is  now 
preserved  among  his  papers  at  Wimpole ;  the 
diaries  or  memoranda  which  he  was  in  the  habit 
of  occasionally  making,  in  which  he  noted  down 
at  the  time,  with  great  care  and  minuteness, 
any  particular  event  of  importance  in  which  he 
was  a  participator;  the  diary  of  his  eldest  son, 
the  Honomrable  P.  Yorke,  afterwards  the  second 
Earl  ot  Hardwicke ;  the  manuscripts  of  different 
kinds,  left  by  Lord  Chancellor  Hardwicke,  in- 
cluding his  own  notes  of  his  speeches  and 
judgments ;  the  parliamentary  records  of  the 
speeches  he  delivered ;  the  reports  of  the  State 
Trials,  in  several  of  the  most  important  of 
which  he  was  engaged  either  as  an  advocate  or 
in  his  judicial  capacity^  and  of  which  his  own 
memoranda  are  still  extant;  and  the  records 
which  have  been  preserved  of  those  noblest 
monuments  of  his  gemus,  the  judgments  which 
lie  pronounced  during  the  long  period  that  he 
presided  as  Lord  Chief  Justice,  and  Lord  High 
Chancellor  of  this  kingdom.  To  these  maybe 
added  the  ordinary  sources  of  information  in 
the  newspapers,  poiodicals,  and  other  publica- 
tions of  tne  day." 

Mr.  Harris  has  also  availed  himself  of 
those  materials  which  are  common  to  the 
diligent  biographer. 

"A  selecQon,  with  much  care,  has  also  been 
made  from  Lord  Hardwicke's  arguments  while 
at  the  bar,  and  from  the  judgments  delivered 
by  him,  both  as  Chief  Justice  and  Lord  Chan- 
ceOor,  and  which  have  been  obtained  from  his 
own  notes  and  drafts  of  them,  and  also  by 
reference  to  the  published  reports.  Those  of 
leading  intesest  have  been  fixed  upon,  and,  as 
6r  as  possible,  divested  of  their  legal  techni- 
calities. The  omission  altogether  from  the 
present  work  of  this  very  important  portion  of 
the  matter,  would  be  to  neglect  the  main  basis 
on  which  liord  Hardwicke's  fame  is  founded ; 
and  some  acqumntance  with  which  is  absolutely 
essential,  in  order  to  form  a  just  and  adequate 
notion  of  the  quidities  which  adorned  this  great 
legal  Inminanr.  To  throw  them  into  an  Ap- 
pendix would  be  practically  to  separate  them 
nrom  the  memoir,  and  to  proclaim  them  as  un- 
fitted for  the  general  reader.  To  give  a  mere 
sununary  of  their  purport  would  afford  no  real 
scqoaintance  mth  their  nature  and  value.  It 
has,  thereforey  been  thought  desirable  to  incor- 


porate them  as  much  as  possible  into  the  body 
of  the  work,  of  which  tney  form  a  very  indis- 
pensable and  essential  ingredient.  They  have 
Deen  subjoined  to  the  end  of  each  chapter,  ac- 
cording to  the  period  of  their  delivery ;  so  that 
while  me  professional  reader  may  continue  his 
progress  in  the  perusal  of  them,  and  be  aided 
by  them  in  his  perception  of  the  character  of 
the  subject  of  this  memoir,  the  general  reader, 
who  may  perhaps  be  repulsed  by  the  profes- 
sional aspect  or  apparency  technical  nature  of 
these  documents,  may  pass  on  when  he  arrives 
here,  without  the  course  of  the  narrative  being 
interrupted." 


REPEAL  OF  CERTIFICATE  DUTY. 

The  state  of  public  business  has  hitherto 
prevented  the  introduction  of  the  Bill  for 
the  Repeal  of  the  Certificate  Duty  on  At- 
torneys, but,  as  we  mentioned  last  week, 
notice  of  the  motion  to  bring  it  in  has  been 
given  by  Lord  Robert  Grosvenor  for  Tues- 
day the  30th  instant.  This  appeared  by 
the  votes  and  proceedings  of  the  House  of 
Commons  on  Friday  in  the  last  week. 

Several  further  petitions  have  also  been 
presented ;  viz.,  from 

Penrith 

Pontypool 

Workmgton 


Alfreton 

Kingsbridge 

Carlisle 

Maryport 

Crewkeme 

Newport 

Denbigh 

Ormskirk  & 

Falmouth 

Southport 

And  especially  from  Manchester,  signed 
by  the  president,  vice-president,  and,  we 
believe,  nearly  all  the  members  of  the  Man- 
chester Law  Association.  This  petition  has 
been  printed  in  extenso  in  the  papers  of  the 
House.  It  was  presented  by  Mr.  Milner 
Gibson. 

How,  therefore,  a  contemporanr  could 
come  to  the  conclusion  last  Saturday  that 
the  cause  had  been  abandoned  seems  very 
extraordinary ! 

The  following  are  the  statements  in  the 
petition  of  the  attorneys  and  solicitors  prac- 
tising in  Manchester,  being  members  of  the 
Manchester  Law  Association : — 

"That  the  Certificate  Dutv  upon  attorneys 
was  originslly  imposed  to  make  up  an  expected 
deficiency  in  a  certain  branch  of  the  then 
revenue,  and  was  not  originally  intended  to  be 
a  permanent  tax. 

"  That  the  annual  duties  now  imposed  upon 
every  attorney,  solicitor,  and  proctor  are,  (if 
the  parties  have  been  admitted  three  years  and 
upwards,)  12/.  for  town,  and  8/.  for  country 
certificates;  if  admitted  a  shorter  period,  one- 
half  of  the  above  amount. 

*'  That,  in  addition  to  the  Certificate  Duty,  a 
Stamp  Duty  of  1202.  is  charged  upon  all 
articles  of  clerkship  to  an  attorney,  solicitor, 
.     ^  c  5 
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or  proctor,  and  a  farther  duty  o .  85(.  Qpoa  his 
admifisioD. 

"  That  no  other  prcfesmon  than  that  of  at- 
torneys, tolicUors,  and  proctors,  is  charged 
with  the  payment  of  similar  duties,  nor  is  a 
Certificate  or  Stamp  Duty  imposed  on  the 
higher  hranch  of  the  legal  profession. 

'*  That  such  duties  are  not  founded  on  any 
just  principle  of  taxation. 

''  That  attorneys  and  solicitors,  in  common 
with  their  fellow  subjects,  pay  their  equal  share 
of  all  the  taxes  imposed  on  the  conmiunity  at 
large. 

"That  the  Certificate  Duty,  which  faUs  ex- 
clusively on  their  branch  of  the  profession, 
amounts  on  an  average  of  their  incomes  to  4/. 
per  cent,  and  therefore,  if  they  are  still  rec^uired 
to  pay  the  Income  Tax,  they  ought  in  fairness 
and  justice  to  be  relieved  from  the  Certificate 
Duty. 

"That,  owing  to  many  recent  changes  and 
alterations  in  the  law,  the  emoluments  of  the 
profession  have  been  much  diminished,  al- 
though the  disbursements  continue  very  nearly 
the  same  as  heretofore ;  and  that  this,  in  the 
opinion  of  your  petitioners,  is  another  strong 
ground  for  the  remission  of  the  tax  complained 
of. 

"The  petitioners  therefore  pray  that  the 
Duty  on  Annual  Certificates  to  practise  as 
attorneys  and  solicitors  may  be  wholly  re* 
pealed,  and  that  they  may  not  be  subjected  to 
a  different  mode  of  taxation  to  then:  fellow 
subjects." 


ABSENCE  OF  COUNSEL. 


SPECIAL  PAPKR. — NEW  RULE* 


MR.  WARREN'S  LECTURES  AT  THE 
INCORPORATED  LAW  SOCIETY. 

These  Lectures  will  be  delivered  in  the 
Hall  of  the  Society,  in  Trinity  Term  next,  viz., 
on  Monday  29th  Jfoy,  Friday  2nd,  Mondav 
5th,  and  Friday  9th  June,  at  eight  o'clock 
precisely. 

The  following  is  extracted  from  the  pro- 
spectus : — 

In  these  Lectures,  it  is  intended  to  take  a 
comprehensive  practical  view  of  the  moral, 
social,  and  professional  duties  of  attorneys  and 
solicitors. 

It  is  of  great  importance  to  society  to  secure 
adequate  moral  and  intellectual  qualification 
and  efiiciency  in  a  body  of  men  whose  services 
are  indispensable  to  all  classes,  from  the  highest 
to  the  lowest — who  are  linked  with  them  in  the 
most  delicate,  critical,  and  intimate  relations, 
affecting,  according  to  circumstances,  the  life, 
character,  honour,  liberty,  or  property  of  each 
member  of  the  community. 

It  is  feared  that  this  great  department  of  the 
profession  is  too  often  entered,  and  occupied, 
without  adequate  reflection  upon  the  arduous 
responsibilities  which  it  entails  on  its  members, 
ana  upon  their  fitness  to  sustain  them. 

These  topics  it  will  be  endeavoured  to  enforce 
and  illustrate  by  appeals  to  professional  ex- 
perience, and  the  ordmary  course  of  the  events 
and  transactions  of  society. 

Members  of  the  society  are  entitled  to  attend 
the  lectures;  and  the  subscribers  to  the  lec- 
tures on  Equity,  Common  Law,  or  Conveyanc- 
ing will  be  admitted  gratuitously,  upon  the 
production  of  a  ticket,  which  may  be  obtained 
of  the  secretary. 


The  Court  of  Exchequer  on  Monday  last,  the 
8th  instant,  was  compelled  to  rise  at  half-past 
two  o'clock,  in  consequence  of  the  absence  of 
Counsel  in  the  business  of  the  Special  Paper, 

The  Lord  Chief  Barm  said,— "If  counsel 
accept  briefs  for  business  to  be  done  in  this 
Court,  they  ought  to  make  a  point  of  attending 
whenever  that  business  is  likely  to  be  called  on. 
At  Nisi  Prius,  a  practice  is  rigidly  adhered  to, 
of  calling  on  every  case  in  its  turn,  and  it  is  no 
ground  for  putting  off  the  trial  of  any  case  that 
counsel  engaged  in  it  are  then  elsewhere.  The 
consequence  is,  that  the  counsel  either  attend 
in  person,  or  are  represented  by  some  other 
genUeman  of  the  bar,  to  whom  their  briefs  were 
entrusted  for  the  occasion,  and  no  delay  arises. 

"  I  shall  now,  with  the  concurrence  of  my 
learned  brethren,  lay  down  a  general  rule  on 
this  occasion,  for  the  future  guidance  of  the 
Special  Paper  business  of  this  Court,  namely, 
that  an  the  cases  shall  be  called  on  and  dis- 
posed of  without  reference  to  the  convenience 
of  counsel.  It  is  not  to  be  tolerated,  that  the 
Court  should  be  obliged  to  adjourn  at  this  early 
hour  of  the  day,  in  consequence  of  .the  absence 
of  counsel." 


RESULT  OF  THE  EASTER  TERM 
EXAMINATION. 

It  appears  that  112  candidates  were  en- 
titled to  be  examined  ou  the  2nd  May ;  that 
110  attended,  but  one  of  them  withdrew 
during  the  day, — ^leaving  109  who  brou^t 
up  their  answers  to  the  Questions  in  due  time* 
The  Examiners  were, — Master  Walker,  Mr. 
Kinderley,  Mr.  Lavie,  Mr.  Lumley,  and  Mr. 
Wing.  After  sitting  till  6  o'clock,  the^ 
adjourned  till  the  next  morning  and  ulti- 
mately passed  102  of  the  candidates,  and 
postponed  the  remaining  7* 


TRINITY  TERM  EXAMINATION. 

Thk  Examiners  have  fixed  T^tesday  the  6th 
Jtme  to  take  the  Examination  of  the  Candidates 
for  admission  on  the  Roll  in  TVmity  Term. 

The  Testimonials  of  service  of  Clerkship 
must  be  left  at  the  Office  of  the  Incorporatea 
Law  Society,  on  or  before  Thursday  the  1st 
June,  TttBX  is  the  last  day ;  but  it  is  desirable 
to  leave  them  pre^ously,  in  order  that  the 
Secretary  may  point  out  any  defects  or  omis« 
sions  in  time,  ii  practicable,  to  have  them  sup* 
plied  before  the  Examiners  meet. 


ATTORNEYS  TO  BE  ADMrTTED. 
7Vtii%  Tsm,  1848. 

<fiiuen*0  ISmct- 

Clerks'  Namm  and  Ee$idmee.  To  whom  Articled,  AMngned,  ^o. 

AmUer»  Junes  Peanoiiy  Amir«11-«treet,  Clerken* 

well  «nd  Halifax    .         .  •        •        •  Harrison  Robion»  Halifax 

AnderaoD.  Robert,  17»  Park-road,  St.  Marylebone  ,  A.  F.  Chamberlayne,  Great  James-street 
AUitt,  Tbomas  Charles,  6,  Park  Hill  Villas,  Clap- 

bam •  Henry  B.  Wedlake,  King's-bencb*wilk 

Brookes;  George,  Wbitecfanrob;  and  Leeds    .        .  W.  W.  Brooks,  Whitecburoh 

■  John  Atkinson,  Leeds 
Brown,  Washington  Hamilton,  54,  George-street, 

Ettston •square F.  Barnes,  Winchester 

Bonaell,  Isaac,  Machynlleth J.  G.  W.Bonsall,  Machynlleth 

Bartleit,  C.  Leftwioh  Oldfield,  25,  Prince*s-street, 

Upper  Stamford-street,  Lambeth;  Charmin* 

ster ;  and  Sutton  Montis         ....  Joseph  Stone,  Dorchester 
Brodribb,  Daddeo,  jun.,  S,  Regeot*b-plaee,  West ; 

and  West-sqoare,  Lunbeth     .         .        .        •  John  Ratter,  Sheftesbory 

BeedbaflB,    Braylesford    H.,    i,   Howard-street,  G.  Archer,  Ely 

Strand;  and  Kimbolton J.Beedham,  Kimbolton 

Baioes,  George,  Halifax  ...  E.N.Alexander,  Haliftix 

Border,  John,  jun.,  t7.  Parliament-street  •  William  G.  Bolton,  Austin  Friars 

Bridser,  Edward  Kynaston,  60,  Toirington-sq^uarQ;  Edward  Bridger,  London-wall 

Winchester  ;  and  Finsbury-circus  •        •        .        Charles  Bridger,  Winchester] 
Booltoo,  George,  6,  Oxford-terrace,  Upper  H<d- 

loway W.  J.  Boulton,  Northampton-square 

Brindley,  Joseph  Pargeter,  5,  Sooth-parade,  Tra- 
falgar-square, Brompton ;  and  Birmingham     •  H.  M.  Griffiths,  Birmingham 

Bye,  William,  Sobam Thomas  Hustwick,  Sobam 

Berry,  John  Johnson,  75,  Oxford-terraoe,  Hyde 

park ;  and  Newcastle-onder-Lyme  .  •  J.  W.  Ward,  Neweastl•-ttnde^Lyme 

But,  John,  2,  Lyndhurst-squaie,  Camberwell       .  J.  Lawrence,  St.  Ires 
Bolleid,  John  G.  Lawrence,  25,  Wbite-lion-street, 

Islington ;  and  Glastonbnry  .        .  .  S.  Holman,  Olastonbwy 

Bootkroyd,  Edward  Hyde,   f6,  Edmund-plaoe, 

Aldersgate-street;    Stockport;   Shaw   Heath 

House ;  and  Essex-street,  Strand    •        .        •  John  Boothroyd,  Stockport 
Barwel],  Charles  Dawson,  Betblem-hospital^  and 

Northampton  .        •        •        •  •  C«  Britten,  Northampton 

Bassett,  Robert  Goodenougb,  18,  Upper  Bams- 

bury-atreet,  Islington;  and  Romsey                •  C.  J.  Tylee^  Rbmsey, 
Broedburst,   Alfred.    45,  Stanhope-etreet,  Park- 
place,  Camden  Town      .        •        •        .        .  Charles  Pearson,  Belmont,  Kent 
BeU,  John  William,  8,  STmottd*»-inn ;  Gilling-  J.  Slade,  YeoTil 

ham ;  Yeoril ;  and  Albert-terrace  .        .        ,  .   W.R«Bell,  Gillingham 
Boome,  James  Samuel,  3,  Wells-street,  Gray's- 

inn-road ;  and  Dudley  ....  Joseph  Green  Bourne,  Dudley 

Connington,  Augustus,  Braiotree  #        •        ,  John  Cnnnington,  Braintree 

A.  C.  Veley,  Braintree 

Cartwright,  Augustus  Frederick,  Spalding     .        .  William  H.  Tatem,  Spalding 

'  C.  Harrey,  Spalding 
Collins,  Eli  Earl,  7,  Eldon-place,  Upper  Grange- 
road,  Bermondsey ;  Clarence-street         .        •  Chailes  Blake,  London-wall 
CnaUffe,  Henry,  f8,  TaTistook-place ;  and  Preston  J.  Walker,  Preaton 

J.  Ottnliife,  Preston 
Chiistian,    John,    2,    Bnry-place,    Bloomsburv- 

square ;  WbitebaTCu ;  and  Southampton-builds,  Henry  Venj,  Whitebaren 

Croesland,  Robert,  Bury J.  Winder,  BoHon-le-Moors 

Codd,    Charles    Robinson,    If,  Wharton-street, 

Clerkenwell ;  and  Scarborough       •        .        .J.  Coek,  Scarborough 
Cammaek,  Alfred,  2,  Spencer-rillas,  Islington  t 

Kingston-upoD-HuU;  and  Featherstone-buiMs.  P.  Wells,  jun.,  Kiogston-upon-HulI 

Cowdell,  Alfred  Barton,  22,  Tonbridge-plaoe         .  William  CowdeH,  sen.,  Hmekley 

Robert  Few,  Henrietta-street 

Cborehill,  Henry,  Deddington      •         .        .        •  Samuel  Field,  Deddington 
Cotler,  William  Henry,  11,  Pratt-street,  Camden- 

town Frederick  Cutler,  FumiTalVinn 

Coffins,  Joba,  Newton-road,  Barswater  •  James  Bowea  May,  Quem't-sqnare,  Bloomibnry 

*CoBptoD,  Cbartes  Henry,  4,  Alfred-place,  Cam- 

berweO-new-ioed B4ivwd  FrsdMab  Iioekf,  Id^  St.  Swithin's-lane 
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DftTiet,  Reginald  Steyenfoo^  18,  SaTile-mWyBw-     Henry  Whittakar,  Boalogna 
"*  "  ,        .        .       J.Ti  ■ 


Ungptoo-gardena 

Drummond,  Nelson,  Cockermoatb         .        • . 

Darant,  John  Frederick,  40,  Baker-atreet,  Lloyd- 
square  ;  Upper  North-street ;  and  Poole 

Picken,  Roger  Spencer,  jon.,  SI,  Great  .Marl 


atham,  New-aqnare,  LinoolnVina 
Robert  Benson,  Cockermoath 

J.  Daranty  Poole 


boroagh-street       .         •         ....    Willism  Owen,  Went 
Dnrant,  Thomas,  Jan.,  7,  Pembrdka-tenraoe,  Ca- 


ledonian-road ;  and  Sherborne 
Dtneley,  Frederick,  50,  Bloomabuiy-iquare 
*Da]e,  Henry,  jun.,    53,    Great    Coram-street, 


B.  Chandler,  jun.,  Sherborne 

R.  Gamlen,  Gray'a^&n-aquara 
J.  Clift,  Bloomsbury-sqosre 


Russell-square Henry  Dale,  North  Shields,  Northumberiand 

Estlio,  Alfred  Laird,  17,  Upper  Calthorpe-street         -    -   ••     - 


Eagles,  Esra,  jun.,  72,'Judd-atreet;  and  Bedford    . 

Eaton,  Thomas,  11,  GrayVinn-aquare ;    Lyon*8 

Inn 

Etherington,  Charles,  S,  Chureh-eourt,  ClementV 
Isne 

Eltoft,  Joseph,  Chorlton-on-Medloek ;   and  Man- 
chester   

Edwards,  Robert,  14,  Chester-terrace ;  and  Hansty- 
cottage,  near  Ruthin 

Francis,     William,     Albett-street,     Homington- 
creacent ;  and  Tranmere .        •        •        .        . 


A.  Estlin,  Somertun 

John  Lawford,  Urapera'-hall  J 
£.  Eagles,  Bedford 
Edward  Smith,  King*s-arms-yard 

B.  Field,  Lincoln 's-inn-fields 

C.  R.  Randall.  Tokechouse-yard 


W.  A.  Coomhe,  Graresend 
W.  C.  Chew,  Manchester 


%  Jones,  Brynstyfryd ;  and  Chester-terrace 
lliomas  Dodge,  Liverpool 

J.  Fraocis,  Liverpool 

H.  Almond,  Liverpool 


Faithfull.  Frederick  Dundas,  S2,  Elisabeth -atreet, 
Eaton-squsre ;  Great  Russell-street,  New- 
man's-row  ;  and  New  Millman-street 

Foyster,  William,  Glamford  Brigge 

Frost,  John,  9,  Colet-place,  Commereial-road 

Frend,  William  Henry,  6,  Store-atreet,  Bedford- 
row  ;  Canterbury ;  Ampton-street ;  and  Pa- 
kenham-atreet 

Freame,  Robert  Sadler,  8,  SyraondVinn ;  Cor- 
aham ;  and  Alberl-terraoe 

Fellows,  Harrey  Winaon,  Rickmanaworth   • 

Fryer,  William  Henry,  16,  Harper-atreet,  Trinity- 

aquare ,       G.  M.  Phillips,  Laarenoe  Poontney-laae 

Gross,  Woolnough,  3,  Cambridge-terrace,  Isling- 
ton ;  36,  Sidmouih-street,  KegentVsouare 

Greville,    Eden    Kaye,    Si,    Wakefield-street, 


G.  P.  NicliolsoD,  Watli-npon-Deame 

D.  S.  Uookett,  60,  LinoolnVinn-fielda 
Thomaa  Freer,  Brigg 
B.  Bodman.  Budge-row 

0.  Curteis^  Canterbury 
H.C.  Kingaford,  Canterbury 

J.  T.  Viniog,  Yeovil 

Thomas  Fellowa,  Rickmanaworth 

J.  £.  Moulden,  Soutbwark 


Regent'a-aqnare ;  Georg»«Qoare,  Edinburgh 
GoodaU,  Frederick  Bates,  14,  Cardington-atreet, 

Nottingham,  and  Amndel-street     . 
Grundr,  George  Openshaw,  Bniy 
Gill,  Frank  Selby,  15,  Devereuz-court,  Temple; 

and  Tillotaon-plactf,  Waterloo-bridge      • 
Godfrey,  John,  Liverpool      •        .       •        «        . 


T.  French,  Eye 

H.  T.  Raven,  Harcourt-buildinga 


John  Smith,  Nottingham 

ll.  T.  Grundy,  Bury.  ' 

W.  Scrivens,  Haatinga 
J.  I*.  Pbillipa,  Swithin'a-lane 

J.  Stilea,  Shepton  MalleU 
J.  B.  Cracknell,  Poultoo 
E.Govett,  Upper  North-place 
P.  F.  Cup-y,  Liverpool 


W.  Garbutf,  Yarm 

W.  E.  Winter,  Bedford-row 

J.  A.  Jackson,  Kingston-upon-HuU 


Garbutt,  Thomas,  3S,  GianTiUe-equars,  Penton- 
ville      • , 

Garland,  Trevor  Loranoe,  33,  Hyde-park-aqnare 

Greavea,  Thomas,  Kiogston-upoo-Hull 

Hoskins,   Thomaa,  jun.,   Carpenter'a-bnildinga, 

London  Wall ;  and  Gosport   •  .        .    D.  Howard,  Portaea 

Harriaon,  Edwin  Albert,  T^algai^tarrace,  De 
Beauvoir-square ;  7,  and  IB,  Blenheim- 
terrace    •        •••••, 

Halton,  Charles,  Whitehaven ;  and  Carlisle 


Hill,  Walter,  Leamington  Priors    . 
Howard,  Frederick  Williain,  Doneaater 


A.  Harriaon,  Birmingfaam 
W.  Nanaoo,  Carlisle 

J.  Musgrave,  Whitehaven 

B.  Poole,  Southern 
John  Howard,  Liverpool 

Robert  Baxter,  Doneaater 
Harris,  James  Charlea,  Warwick  «...   Thomaa  Heath,  Warwick 
Harwood,   Edward,  Morcom,   18,   Baker-streat, 

Pentonrille F.  Short,  Bristol 

Harward,    Arthur,  13,  Park-terrace,  lalington; 

and  Wirkawortk J.  C.  Newbold,  Matlock 

Those  marked  thus  (*)  we  Common  Pleas  admissions ;  the  rent  are  in  the  Queam'a  Benoh. 
(Thia  Liat  will  ba  aaattonad  in  our  a«^t  N«mbcrO 


Ndm^ihB  Wtdtr^Sk^perior  Cmriii  llolb»--Fiee-C%aMeDor. 
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NOTEa  OF  THE  WEEK. 

VIXTIlfO   OF  THB    BAB. — PABLIAMBNTART 
FBB8. 

Thb  Attobnbt-Gbnsbal  baa  called  a  ge- 
neial  meeting  of  the  Bar,  for  this  day,  (Satur- 
day,) in  the  Old  Hall  of  Lincoln's  Inn,  at  half- 
pact  three  o'clock.  The  object  of  the  proposed 
gatiering  is  said  to  be,  to  make  some  r^n^nla- 


tions  concerning  the  non-payment  of  Connselt' 
Fees  by  Parliamentary  Agents.  We  shall  have 
some  remarks  to  make  in  our  next  number  in 
respect  to  this  subject. 


CHAKCBRY  VACATION. 


The  Lord  Chancellor  has  intimated  that  he 
will  not  sit  from  the  day  when  the  Term  con- 
cludes, until  ihe  1st  day  of  Trinity  Term. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

BBPOBTBD  BY  BABBIBTBBS  Or  THB  8BVBBAL  COUBT8. 


BletMuopp  T.  BUiikiusopp.    March  8, 1848. 

PBODUCTION  OP  PAPBB8. — 80LICIT0B. 

F.,  a  soUeitor,  by  ku  answer  claimed  the  right 
of  refusing  to  produce  certain  documents, 
on  the  ground  of  their  hamng  come  into  his 
possession  as  solicitor  for  B.,  who  denied 
bg  his  answer  that  F.  had  ever  acted  as  his 
^icitor.     The  plaintiff  amended  his  bill, 
stating  the  ckdm  set  t^  by  ¥.,  but  did  not 
require  B.,  who  was  out  ^  the  jurisdiction, 
to  answer  the  amendments. 
This  was  a  renewal  of  a  motion,  made 
sometime  since,  for  the  production  of  certain 
papers  by  a  Mr.  Fenwick,  one  of  the  de- 
fendants, who  refused  to  produce  them  upon 
the  fpnound  that  they  had  come  into  his  pos- 
session as  the  solicitor  of  Mr.  Blenkinsopp, 
and  that  they  were  therefore  protected.    Mr. 
Bleukinsopp,  by  his  answer,  had  denied  that 
Mr.  Fenwick  had  ever  acted  as  his  solicitor,  or 
that  he  had  any  papers  in  his  possession,  or  in 
that  of  Mr.  Fenwick  as  his  solicitor;  and.  on 
the  former  motion,  an  attempt  was  made,  by 
means  of  an  affidavit,  to  bring  this  incon- 
nstency  to  the  notice  of  the  Court.      Mr. 
Blenkinsopp,  however,  was  not   before  the 
Court  on  that  occasion.     ^Iie  plaintiffs  had 
now  amended  their  bill  bv  inserting  charses 
ezpresslv  bringing  forwara  the  difference  be- 
tween Mr.  Blenkinsopp's  statement  and  that  of 
Mr.  Fenwick,  and  haa  served  Mr.  Blenkinsopp 
with  notice  of  these  amendments  and  of  the 

Csnt  motion.  But  they  had  not  required 
to  put  in  any  answer,  which  indeed  they 
coold  not  have  enforced,  because  he  was  resi- 
dent in  Scotland,  and  he  had  allowed  the  time 
limited  for  answering  to  expire  without  having 


Mr.  Fenwick,  by  his  further  answer,  stated 
that  he  believed  Mr.  Blenkinsopp  did  insist 
upon  his  pnvil^e. 

Mr.  TVirfier  and  Mr.  Gkuse,  for  the  motion, 
contended  that  Mr.  Blenkinsopp,  not  having 
pot  in  any  further  answer^  must  be  taken  to 
nave  admitted  that  the  statement  in  the 
amended  bill,  as  to  Mr.  Fenwick  not  being  his 
solicitor,  was  the  true  one,  and  therefore,  that 
Mr.  Fenwick  had  no  right  to  set  up  the  claim 
of  protection  as  Mr.  filenkinsopp's  solicitor. 
For  the  protection  was  the  protection  of  the 
^enty  and  not  of  the  solichor,  and  Mr.  Blen- 


kinsopp had  disclaimed  that  relation  which 
constituted  the  foundation  of  the  right.  They 
referred  to  Green  v.  Pledgery  3  Hare,  165. 

Lord  Langdale^  without  calling  upon  the 
counsel  on  the  other  side,  said  that  he  did  not 
see  how  he  could  so  shape  the  case  as  to  brins 
it  within  the  rules  which  had  been  established 
in  respect  to  the  production  of  documents. 
Perhaps  the  Lord  Cnancellor  might  be  able  to 
overcome  the  difficulty.  Here  were  solicitors 
swearing  by  their  answer,  to  an  effect  which 
entiUed  them  to  protection,  and  Mr.  Blenkin- 
sopp, to  whom  tney  claimed  to  be  solicitors, 
denving  that  they  were  his  solicitors.  One 
mignt  much  wish  that  these  gentiemen  might 
not  be  bound  to  withhold  papers  under  such 
circumstances.  But  he  questioned  whether 
Mr.  Blenkinsopp's  answer  could  be  read 
against  the  solicitors.  He  had  several  times 
inquired  whether  this  state  of  circumstances 
had  been  brought  to  Mr.  Blenkinsopp's  notice, 
but  found  that  he  had  not  been  reouired  to 
answer.  Mr.  Blenkinsopp  might  have  the 
means  of  explaining  the  present  inconpruity» 
and  he  thought  that,  under  these  circum- 
stances, he  could  not  order  the  production  of 
these  papers. 

Mr.  Bmqfell  iMn  asked  for  Mr.  Blenkin- 
sopp's costs,  but 

Lord  Longdate  said,  tiiat  if  Mr.  Blenkin- 
sopp  wpeared  and  did  not  interpose,  he  should 
order  tne  production  of  the  papers. 


Vitt^eiknttllnx  of  einglsii^. 
Swparte  Whittaher  Bush.    April  28, 1848. 

ALTBBATION     IN     TITLB     OP     PETITION.— 
APPIDAV1T8. 

Aflsr  a  petition  had  been  presented  and  qfi^ 
davits  sworn  in  support  qf  it,  an  addition 
was  made  to  the  title  of  the  petition  by  tha 
Secretary  qf  the  Lord  Chancellor  ;  on  the 
petition  coming  on  for  hearing,  such  ad" 
dition  to  the  title  ordered  to  be  omitted  to 
prevent  the  necessity  qf  having  the  qgi^ 
davits  re»swom. 

In  this  case  a  petition  had  been  settled  and 
affidavits  in  support  of  it  sworn  with  the  tide 
"Exparte  Whittaker  Bush,  in  the  matter  of 
the  WilU,  Somerset,  and  Weymouth  Railway 
Act,  and  in  the  matter  of  the  Lands  Clauses 
Consolidation  Act''    When  the  petition  was 
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pmented,  tke  Secretary  of  the  Lord  Chancellor 
added  to  the  title  the  words  "  In  the  matter  of 
John  Whittaker's  estate."    The  petition  now 

came  on  before  his  Honour. 

Mr.  Saunders  appeared  upon  it,  and  sug- 
gested that  as  the  title  at  present  stood  the 
affidavits  would  not  be  aUowed  to  be  used  in 
the  Registrar's  office,  and  it  would  be  necessary 
to  have  them  re-swom»  which  would  cause 
great  delay  and  expense,  as  they  were  eight  in 
number  and  the  parties  resided  at  a  distance. 
The  alteration  in  tne  title  of  the  petition  had 
been  made  after  the  affidavits  had  been  sworn. 

The  Vice-Chancellor  ordered  that  the  title 
of  the  petition  should  be  restored  to  its  original 
state  by  the  omission  of  the  words  "  In  the 
matter  of  John  WhittakePs  estate." 


Wia'Cf^amtUav  UnCgl^t  3Brute. 
Sibson  V.  Edgworth.    Jan.  22  and  24,  1848. 

SIGNATURE   OF   BUBSCRIBBRS'  AORBEMENT. 
—PLEA. 

A  plea  was  put  in  by  a  defendant  to  a  biU  by 
a  shareholder  on  behalf  of  himself  and  all 
others,  to  wind  up  the  affairs  and  divide 
the  assets  of  the  company,  averring  that 
some  of  the  parties  on  whose  behaffthe  bill 
had  been  filed  had  not  signed  the  sub' 
scribers*  agreement,  and  had  not  an  interest 
in  common  with  the  plaintiff  and  others 
who  had.  The  Court  ordered  the  plea  to 
be  overruled,  reserving  the  benefit  of  it  to 
the  hearing. 

The  plainttS;  M.  Sibson,  filed  the  bill  on 
behalf  of  himself  and  all  other  the  sharaholdera 
in  the  Wrexham»  Montreal,  and  C^we  Junc- 
tion railway,  except  the  defenduits,  praying 
that  the  aaaeta  and  property  of  the  company 
might  be  dulv  appliea  towaras  payment  of  ita 
debts  and  liabilities,  and  the  surplus  divided 
unong  the  shareholders  rateably.  The  plain- 
tiff and  a  great  number  of  shureholders  had 
signed  the  subscribers'  agreement,  but  others 
had  not.  The  defendants  put  in  a  plea  to  the 
bill  setting  forth  the  subscribers'  agreement, 
dated  5th  of  December,  1845,  by  which  it  was 
agreed  that  the  cafHtal  should  be  450,000/.  in 
22,000  shares  of  20/.  each,  and  that  a  deposit 
should  be  paid  of  2/.  2s.  6<^  per  share;  that 
apphcation  should  be  nuide  to  parliament  by 
the  provisional  directors  thereby  appointed  for 
the  act;  and  that  the  directors  should  employ 
all  sunrevors,  clerks,  servants,  solicitors,  &c., 
at  their  discretion ;  and  that,  whether  the  act 
ahould  be  procured  or  not,  the  directors  should 
be  indemnified  against  all  acta  whatever  done 
^rthem  in  portuanee  of  the  powers  thereby 
given  to  them,  and  against  all  losses,  costs, 
charges,  and  expenses  incurred  by  them  in  the 
execution  of.  the  trusts  and  .powers  theraby  con- 
fided to  them  to  be  apportioned  and  made  good 
among  the  subscribers  rateably.  The  plea 
averred  that  Tubal  Cain,  Jones,  and  twelve 
others  had  not  subscribed  the  above  document, 
and  had  applied  to  have  shares,  which  were 
granted  or  allotted  to  them,  and  that  they  had 


no  interest  in  eommaii  nitfa  those  wlio  had  so 

subscribed. 
Mr.  Baeon  and  Mr.  ¥\reeHng  foe  the  pUa* 

said,  that  the  plaintiff  had  not  an  interest  in 
common  with  some  of  the  shareholders  as  had 
not  signed  the  subscribers'  agreement,  tor 
which  he  was  bound  to  allow  the  defendants — 
the  directors  to  deduct  all  expenses  from  the 
money  in  their  hands,  they,  the  subscribers  vho 
had  not  signed,  were  entitled  to  have  the  whole 
of  their  money  back  without  any  deduction 
whatever.  That  the  plaintiff  had  no  right  to 
bind  such  parties  to  give  up  any  of  their 
remedies  or  anv  part  of  their  subscriptioii 
monies  as  the  scheme  had  failed.  They  dted 
Richardson  v.  Larpent,  2  Y.  &  C.  C.  C.  507  ; 
Lund  V.  Blanshard,  4  Hare,  9 ;  Nockells  ▼. 
Crosby,  3  B.  &  C.  814;  Pitchford  v.  Davis,  5 
Mees.  &  W.  2  :  Waistabb  v.  Spottiswoode,  16 
Mees.  &  W.  501 ;  Garwood  v.  Ede,  11  Jnr. 
912  ;  Doyle  v.  Muntz,  5  Hare,  309  ;  and  AtcA- 
ard»on  v.  Hastings,  7  Beav. 

Mr.  Russell  and  Mr.  Anstey  for  the  plaintifiT, 
cited  Clement  v.  Todd,  Law  Jour.,  if.  S.  vol. 
17  and  31,  Exch.,  where  the  whde  Court  de- 
cided that  a  party  who  applies  for  shares  in  a 
company,  the  letter  of  allotment  of  whose 
shares  makes  it  a  stipulation  that  the  allottee 
shall  execute  the  parliamentary  contract  and 
subscribers'  agreement,  is  in  the  same  situation, 
if  he  accepts  the  allotment,  as  if  he  had  exe- 
cuted those  documents.  So  here  the  form  of 
application  for  shares  had  at  the  close  of  it  the 
following  words :—'' And  I  hereby  undertake 
to  execute  the  subscribers'  agreement  and  the 
parliamentary  contract,  when  reonired;  and 
the  letter  of  allotment  was  concluaed  thus  :^ 
"The  shares  with  the  deposits  paid  thereon 
will  be  liable  to  forfeiture  without  notice  in  re- 
spect of  which  the  subscribers'  agreement  and 
parliamentary  contract  are  not  signed  within 
the  specified  time. 

His  Honour  said,  that  it  seemed  to  him  that 
aU  the  shares  which  had  been  allotted  were 
allotted  in  this  form.  He  thought  it  better  to 
overrule  the  plea  saving  the  benefit  of  it  to  the 
hearing  of  the  cause. 


(Before  the  Four  Judges.) 
The  QtfeeB  v.  Cork.    Easter  Term,  1848. 

CHUBCBWAROEN8. 

There  may  be  in  a  parish  a  usage  for  tha 
pariekioners  to  elect  both  the  cAareA- 
wardeni,  mud  where  that  usage  has  long 
existed,  the  appointment^  in  one  year,  hjf 
the  clergyman,  qf  a  churchwarden,  who  u 
sworn  in  but  does  not  act,  wUl  iu)t  dqfmi 
the  usage. 

Mr.  Crowder  moved  for  a  rule  to  show  caoae 
why  the  verdict  which  had  been  entered  in  this 
case  for  the  Crown  should  not  be  set  aside  and 
a  verdict  entered  for  the  defendant.  This  waa 
a  mandamus  to  the  defendant,  dbvcting  him 
to  swear  in  two  ehnrchwardena  for  the  pariah 
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of  Woodbury,  in  the  county  of  Deron.  These 
churehwardeiu  had  been  elected  to  office  by 
the  pariehionen,  and  on  the  return  the  issue 
Tused  was,  whether  there  was  a  good  custom 
in  this  pariah  for  the  inhabitants  to  choose 
both  the  churchwardens.  The  cause  was  tried 
before  Mr.  Justice  Wightman,  at  the  kst 
assizes  at  Exeter,  and  the  question  then  was, 
whether  the  parol  evidence  given  to  support 
the  alleged  custom  was  sufficient  to  establish 
it.  He  submitted  that  that  evidence  was  not 
soffident,  the  custom  set  up  being  one  in  de- 
roiFstion  of  the  Canon  Law,^the  provisions  of 
which  had  been  recognized  and  adopted  by  the 
Common  Law.  The  only  evidence  given  to 
support  the  aUeged  custom  was  that  of  usage 
for  a  very  long  time  back.  But  this  usage 
was  not  uninterrupted,  for  in  the  year  1810 
there  was  an  election  of  churchwardens,  and 
the  parishioners  deeted  two  persons,  but  the 
minister  interfered  and  set  aside  one  of  them 
named  Whipple,  and  put  one  Benjamin  Bntkr 
in  his  place,  and  Butler  was  on  this  appointment 
sworn  into  office.  The  right  supposed  to  be 
derived  from  usage  was  therefore  at  an  end. 
The  case  ofHMard  v.  Femice^  is  directly  in 
point.  There,  upmi  a  mandamus,  this  onss- 
tion  was  ezpreasly  raised,  and  the  Lord  Chief 
Justice  held  that  it  \Kf  on  those  who  asserted 
this  custom  to  prove  its  existence,  and  that 
they  failed  in  doing  so,  it  appearing  that  thoiu 
the  parson  had  generally  left  it  to  the  parisi 
oners,  yet  be  had  sometimes  interfered.  The 
ome  principle  was  adopted  in  Slocombe  r, 
St.  Jokn.^  [Mr.  Justice  Wightmam,  But  the 
evidence  showed  that  though  Butler  w 
sworn  in  he  did  not  act.]  Still  the  swearing 
in  was  a  sufficient  interruption  of  the  all^;ed 
custom  to  prevent  it  bein^  treated  as  proot  of 
the  right  bdng  in  the  parishioners. 

The  Court  was  of  opinion  that  this  rule  must 
he  refused.  The  mere  presumption  of  law 
was  not  in  this  case  sufficient  against  a  well- 
established  usage.  The  usage  here  did  appear 
to  be  wen  established.  The  single  instance  of 
inteiTuption  relied  on  for  the  deifendant  rather 
strengtaened  the  uaagt  than  weakened  it ;  for 
it  showed  that  though  thederffyman's  diurch- 
warden  had  been  sworn  in  he  bad  not  ventured 
to  act.  Why  he  did  not  act  was  not  jnoved, 
but  the  fact  was,  that  while  he  abstained  from 
acting  the  churdiwarden  nominated  by  the  in* 
hsbitants  did  act.  The  usage  was  established, 
and  there  was  nothing  to  li&ct  it. 

Rule  refinsed. 


^Qscn'if  i^Tiw^  ^PxtuHit  Court* 
Jbses  V.  JoiMv.    April  29, 1848. 
(Before  Mr.  Justice  Coleridge.) 
Gouimr  ooufiT. — jddoss'  powbb.— pro- 
hibition. 

The  jmdge  if  a  Comty  Comi  gwe  judgmmt 
m  fawmr  of  a  drfeikdant,  on  a  pUa  of  the 


•  Str.  1246. 

^  Rosers's  Ecdenastieal  Law,  citing  Steer's 


SUttute  of  LmUmiumSt  wMeh  was  recorded 
in  the  rtpeter  book,  qfter  wkiek  the  Comri 
rose.  Some  days  after  this,  the  defemdemi 
reeewed  notice,  thai  thejwdge  had  recorded 
his  decision,  and  that  the  cause  was  agam 
adjourned  to  the  next  eourt^day,  at  which 
the  defendant  attended,  and  protested  against 
the  revision  of  the  judgment  in  his  favour: 
the  judge  however  proceeded  to  give  judg" 
ment  for  the  plaintiff  with  costs,  on  the 
ground  that  the  Statute  of  Limitation  had 
been  pleaded  without  the  notice  required  bg 
the  I9th  rule  framed  by  the  Judged  Order, 
the  7Sth  section  of  the  act,  {which  objection 
had  not  been  taken  at  the  heartwjf  of 
the  cauee),  and  therefore  was  improperiy 
pleaded. 

Held,  that  a  prohibition  ought  to  issue  to  the 
County  Court  to  prohibit  the  judge  or  the 
pkdniijf  from  proceeding  any  further  wUh 
the  writ,  on  the  ground  of  want  qf  justs' 
diction  of  the  judge, 

Semble,  that  the  judge  might  have  recorded 
his  decision  if  done  at  the  same  court,  with 
notice  to  the  parties. 

This  was  a  rule  calling  on  the  plaintiff  and 
also  the  judge  of  the  County  Court  of  Merion- 
ethshire, to  show  cause  why  a  writ  of  prohibit 
tion  should  not  issue,  directed  to  the  said  judge 
and  his  officers,  to  prevent  them  from  issuing 
execution  or  proceeding  any  ferther  in  the 
cause.  It  app«ured  by  the  affidavits  on  which 
the  rule  was  moved,  that  the  phdnt  in  this  case 
was  entered  for  16/.,  lOZ.  bemg  for  debt  on  a 
promissory  note,  and  6/.  for  interest  thereon. 
The  promissory  note  was  dated  on  the  18tii  of 
Feb.  1837,  the  summons  was  returnable  on  the 
23rd  of  July,  1847,  on  which  da^  the  parties 
appeared,  and  the  defendant  applied  for  better 
particulars  and  for  a  copy  of  the  rule,  statin^i 
thi^  he  intended  to  rriy  on  the  Statute  of  Limi- 
tations in  answer  to  the  daim ;  his  application 
was  granted  by  the  judge,  and  the  case  ad* 
jouriMd  until  Uie  next  court-day,  which  was  on 
the  nth  of  August;  on  that  day  the  parties 
came  again  before  the  Court,  when  it  was  again 
adjourned  until  the  9th  of  September,  to  enabls 
the  plaintiff  to  offer  some  evidence,  so  as  to 
take  the  case  out  of  the  operation  of  the  Statats 
of  LimiUtions.  This  he  uulad  to  do,  and  at  that 
Court  the  defendant  had  judgment  in  his  &» 
voor,  OB  the  plea  of  the  Statute  of  Limitations, 
and  the  judge  also  decided,  that  the  costs  wevs 
to  be  paid  equallv  by  bo  A  pjarties.  Shortly 
after  this  ths  detenmiit  received  notice  that 
the  cause  was  again  adjourned,  and  would  be 
further  heard  on  the  13th  of  October,  when 
the  next  court  would  be  held.  The  defendant 
attended  on  that  dsy,snd  protested  on  ths  case 
bemg  sgain  gone  iato^  as  it  had  been-  decided 
and  judgoient  recorded  in  his  £avour  at  the  Isst 
court.  The  judge,  hofwever,  then  proceeded  to 
give  judgment  in  favour  of  the  plaintiff  for  both 
debt  and  costs,  stating  that  he  had  reacinded 
his  former  decision.  Hie  gnmnd  on  which  be 
gave  jui^rmeBt  for  die  plaintiff  was,  that  the 
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plea  of  the  Statute  of  Limitations  had  been  im- 
properly pleaded  by  the  defendant;  the  19th 
rule  of  practice  framed' by  the  Judges'  Order^ 
the  78th  section  of  the  County  Ck>urts  Act, 
(9  &  10  Vict.  c.  950  requires,  tnat  "  where  a 
defendant  intends  to  rely  on  the  special  defence 
of  infancy,  coverture,  the  Statute  of  Limitations, 
&c.,  he  must  give  notice  in  writing  thereof  to 
the  derk  of  the  Court  five  dear  days  before  the 
day  on  which  the  summons  is  returnable;  pro- 
viaed  always,  that  where  such  notice  shall  not 
have  been  given,  the  judge  in  his  discretion, 
and  on  such  terms  as  he  shall  think  fit,  may 
adjourn  the  hearing  of  the  cause  to  enable  the 
defendant  to  give  such  notice,"  &c.  Now  in 
this  case,  no  notice  whatever  had  been  given, 
or  leave  asked  to  adjourn  the  Court  for  that 
purpose.  The  present  rule  having  been  ob- 
tained, 

F.  Bailey  now  showed  cause,  and  contended, 
that  the  judge  was  quite  right  in  rescinding  his 
dedsion,  as  the  plea  pleaded  without  notice 
was  clearly  a  nullity.  •  {CoUridge,  J.  But  what 
do  you  sa^  to  the  judge  having  rescinded  his 
judgment  in  the  absence  of  the  parties?] 
BaiUy,  let.  This  is  not  a  i>erfect  judgment  by 
the  judge,  but  a  mere  decision  or  an  expression 
of  an  opinion  which  may  be  altered.  We  have 
a  verified  copy  of  the  record  or  register-book 
which  contains  this  copy  of  what  took  place  on 
the  9th  of  September.  "  Adjourned  from  last 
Court,  (No.  65,)  Stat.  Limits.,  verdict  for  de- 
fendants, costs  to  be  divided;"  then  a  little 
lower  down,  "  No.  65,  same  Court.  The  above 
decision  resdnded,  atd  case  adjourned  to  next 
court."  [_Coleridge,  J.  You  can  scarcely  con- 
tend there  was  not  a  judgment  on  the  9th  of 
September,  for  there  is  a  decision  made  and 
noticed  in  the  proper  book,  and  the  parties 
went  away.]  Bailey.  Then  2ndly,  The  judge 
had  a  penect  right  to  record  his  judgment,  for 
the  Court  had  been  imposed  on  by  the  Statute 
of  limitations  bdog  pleaded  without  the  pro- 
per notice  having  bMn  given ;  no  objection  was 
taken  at  the  hearing,  for  the  point  seems  to 
have  escaped  the  judge  and  also  the  plaintiff. 
This  being  so,  the  judge  finds  out  the  mistake, 
and  records  his  dedsion  at  the  same  Court,  as 
appears  by  the  entry;  this  he  had  a  perfect 
nght  to  do :  the  question  ia  analogous  to  a  de- 
dsbn  in  the  Superior  Courts,  and  it  is  sub- 
xnittedj  that  the  judges  aitting  in  Banco  have  a 
perfect  right  to  amend  their  judgment  during 
the  term,  which  is  but  one  day  in  law ;  here 
the  nitdng  of  the  County  Court  Judge  is,  like 
a  term.  In  Rets  v.  CarUile,  2  B.  &  Ad.  973. 
Parke,  B.,  says,  that  during  the  term  the  judg- 
ment is  still  in  the  breast  of  the  Court;  he  also 
dted  Chambers  v.  Moore,  3  Leving.  430;  Keen 
T.  The  Queen  (in  error),  3  New  Sees.  Caas.  28, 
Bacon  Ah.    TiUe  "  Court  of  Sessions.'' 

Mr.  lAoyd,  who  appeared  to  support  the 
rale,  was  directed  by  Mr.  Justice  Coleridye  to 
confine  his  observations  to  the  question  of 
jurisdiction. 

lAoyd.  It  is  clear  that  the  fudge  acted  with< 
out  jurisdiction  iu  this  case,  for  here  there  wai 
a  judgment  entered  for  the  defendant  on  the 


record  of  the  Court,  and  when  once  judgment 
had  been  given  by  the  judge,  he  was  funetos 
oMcio, — here  too  it  was  aone  behind  the  back  of 
the  parties,  and  at  what  time  it  is  not  known ; 
we  know  it  was  not  done  at  the  Court  holden 
on  the  9th  of  September,  and  that  we  believe  it 
was  not  done  on  that  day :  this  is  not  answered 
by  the  other  side.  Here,  too,  the  entry  is  of  a 
"  verdict."  This  would  imply  the  introduction 
of  a  jury.  It  is  not  clear  whether  there  was  a 
jury  in  this  case ;  if  there  was,  their  verdict 
could  not  be  altered  after  it  was  recorded.  2 
Co.  Litt.  277 ;  but  if  there  was  no  jurjr,  still  the 
judge  in  a  County  Court  acts  as  judge  and 
jury,  and  it  can  never  be  permitted  that  a  judge 
IS  thus  to  alter  his  dedsion  behind  the  back 
of  parties  after  the  Court  has  risen,  and  per- 
haps many  days  after  the  judgment  recorded. 

Coleridge,  J.  I  am  of  opinion  this  rule 
should  be  made  absolute,  not  on  the  ground  of 
an  improper  exercise  of  discretion  by  the  jud|^, 
because  on  that  I  should  have  no  right  to  m^ 
terfere,  but  on  the  ground  that  he  has  exceeded 
his  jurisdiction,  wmch  he  certainly  has  done, 
by  what  took  place  after  the  9th  September, 
unless,  indeed,  it  can  be  considered  that  what 
took  place  before  then  was  entirelvnuU  and 
void.  Now,  although  it  might  nave  been 
irregular  to  have  pleaded  the  Statute  of  Limita- 
tions without  a  previous  notice,  yet  the  plain* 
tiff  was  aware,  long  before  the  court  holden  on 
the  9th  September,  at  which  the  judgment  waa 
given,  that  the  defendants  intended  to  plead 
that  plea ;  for  it  appeaiv  the  defendants  cume  to 
the  court  held  on  the  23rd  of  July  with  that 
plea;  so  that  two  courts  besides  that  at  which 
that  plea  of  the  Statute  of  Limitations  waa 
pleaded,  that  is  to  say,  on  the  11th  of  August 
and  9th  of  September  respMBctivehr,  passed,  but 
no  objection  waa  made  to  it,  ana  indeed  time 
was  given  to  the  plaintiff  to  enable  him  to  an- 
swer it  on  the  11th  of  August,  and  thence  until 
the  9th  of  September,  and  bdng  at  that  time 
unable  to  do  so,  judgment  was  p;iven  for  the 
defendants. .  It  is  not  now  material  to  inquire 
whether  or  not  the  case  was  heard  by  a  jury ; 
but  if  it  was  heard,  it  is  clear  that  the  ludge 
had  no  power  to  alter  the  verdict ;  and  if  heard 
by  the  judge  alone*  it  appears  that  he  made  hia 
decision  in  favour  of  the  defendant,  and  it  waa 
entered  in  the  book  kept  for  that  purpose  in 
that  way;  it  was  therefore  complete  in  his 
favour  on  that  day.  I  do  not  mean  to  say  but 
that  a  judge  might  alter  his  judgment  on  the 
same  day,  during  the  sitting  of  the  court,  but 
he  can  have  no  authority  to  alter  it  in  his  own 
chambers,  and  behind  the  back  of  the  parties 
after  the  court  was  broken  up.  The  defend- 
anta,  who  had  gone  away  as  soon  as  they  heard 
judgment  pronounced  in  their  favour,  cannot, 
of  course,  speak  to  everything  that  transpires 
in  their  absence ;  but  the  clerk  to  the  deiend- 
anU'  attorney  does  say  that  he  believes,  and  the 
defendanU  also  believe,  that  the  judgment 
given  for  them,  and  recorded  on  the  9th  of 
September,  was  never  altered  or  resdnded  at 
any  time  on  that  day,  and  that,  if  it  hiad  ever 
been  altered  at  all,  it  must  have  been  after  the 
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ecrart  had  risen  and  on'  a  subsequent  day. 
Sorely  this  caHa  upon  the  other  side  to  say 
whether  or  not  in  fact  thejudgment  was  so  al- 
tered on  the  same  day.  Tliey  had  no  notice  of 
this  statement  in  the  affidavit  produced  on  the 
part  of  the  defendants,,  and  mi^ht  have  pro- 
duced an  affidavit  in  contradiction  had  this  not 
been  so ;  but,  instead  of  this,  they  merely  pro- 
duce a  yerified  copy  of  the  entry  of  the  judg- 
ment and  ita  being  rescinded  on  that  day,  as 
entered  in  the  book,  which  appears  to  be  rather 
an  evasion  of  the  facts.  I  thinic,  therefore,  &at 
there  has  been  an  excess  of  jurisdiction,  and 
that  the  rule  for  a  prohibition  should  be  made 
absolate. 

Lhjfd  applied  for  costs. 

Coleridge,  J.    No,  not  with  costs.    This  is 
the  mistake  of  the  judge, 

Rul^  absolute  without  costs. 


Ca  mmon  Ifdnau 
Bxparte  Stevens,    Easter  Term,  1848. 

ACKNOWLBDGMXNT    TAKEN    ABROAD.— AF- 
FIDAVIT SWORN  BRFORB  COMMISBIONBR. 

Wkere  the  qgidamt  of  an  acknowledgment 
taken  under  Me  3  4-  4  W,  4,  c.  74,  var- 
ported  to  kave  been  sworn  '•  btfore  a  torn- 
missioner  of  tke  Supreme  Court  of  New 
South  Wales  at  Sidney,  duly  authorized  to 
take  oaths  at  Sidney  aforesaid^*  the  Court 
refused  to  order  it  and  the  notarial  eertiJU 
eate  verifying  it  to  be  fled, 

Semble,  also,  that  it  was  a  good  objection 
that  the  afidacii  was  entitled  **  In  the  Su* 
preme  Court  of  New  South  WaksJ* 

Prentice  moved  in  this  case  that  the  proper 
officer  of  the  Court  be  directed  to  receive  and 
file  the  acknowledgment,  with  the  affidavit  and 
notarial  certificate  verifying  the  same,  which 
had  been  made  imder  the  provisions  of  the 
3  &  4  W.  4,  c.  74,  at  Sidney,  in  New  South 
Wales.  The  affidavit  was  entitled  *'  In  the 
SiqprBme  Court  of  New  South  Wales,'*  and  ap. 
pemd  bv  the  jurat  and  the  notarial  certificate 
to  have  been  sworn  before  "  a  Commissioner 
of  the  Supreme  Court  of  New  South  Wales  at 
Sidney,  duly  authorized  to  take  oaths  at  Sidney 
aforesaid ;"  and  on  that  account  the  officer  of 
the  Court  had  declined  to  receive  and  file  the 
documents,  on  the  authority  of  the  case  In  re 
Street,  2  Com.  B.  364.  As  -to  any  objection  to 
the  tide,  it  was  submitted  that,  provided  the 
affidavit  appeared  to  have  been  sworn  before 
an  officer  empowered  to  take  affidavits,  it  need 
not  be  entitled  in  the  court  in  which  it  was 
used,  and  for  that  the  case  of  White  v.  Irving, 
5  Dowl.  289»  was  an  authority. 

IWilde,  C.  J.  There  the  affidavit  was  entitled 
in  no  court,  but  here  it  is  very  diflferent,  being 
entitled  in  a  court  abroad.] 

Then,  as  to  the  other  objection,  it  was 
enough  if  the  affidavit  appeared  to  have  been 
sworn  before  a  pei^on  luivlng  jurisdiction  to 
tdce  oaths  generally  at  the  particulisr  place  where 
It  waa  sworn,  and  that  did  substantially  appear 


in  ihe  present  ease.  In  re  PickersgiU,  6  Man. 
k  Gr.  260;  Daioy  v.  Maliwood,  2  Man.  &  Gr. 
424. 

Per  CurioM.  The  rale,  m  cases  like  thi^ 
must  be  adhered  to,  unless  some  special  cir- 
cumstances were  shown  as  a  reason  for  depart* 
ing  from  it.  Here,  taking  the  statements  in 
theiuratand  notarial  certificate  together,  the 
affidavit  appeared  to  be  sworn  before  a  person 
empowered  to  take  oaths  in  proceedings  in  tho 
Supreme  Court  of  New  South  Wales,  and  in 
those  only,  and  it  was  not  shown  that  any  dif- 
ficulty existed  in  having  the  oath  administered 
by  the  nroper  officer;*  the appUcation  therefore 
cannot  oe  granted^r 

Application  refused. 


C0tltt  of  Cp^ttfVUT* 

NiJf  V.  Phillips  and  others,     Jan.  19  &  22, 
1848. 

TAXING  COSTS  AFTBR  BOND  OIVBN  FOR 
THB  AMOUNT.— FBAUDULBNT  CHABOBS. 
— POSTPONING  TRIAL. 

Where  an  attorney  proceeds  to  trial  i^o»  a 
bond  of  nearly  two  years  standing,  given 
for  costs  in  a  previous  action  wJMt  have 
not  been  taxed,  the  Court  wiU  not,  upom 
application  made  on  behalf  qf  the  dtfend* 
ant,  and  upon  affidavit  of  improper  charges, 
postpone  the  trial  until  the  bill  shall  have 
oeen  taxed;  but  wUl  prevent  the  attorney 
from  entering  up  judgment  until  after  tax* 
ation,  or  for  more  than  the  taxed  amount. 

The  Court  will  also,  under  such  dreumstancef, 
order  the  Master  to  report  whether  the  biU 
contains  any  ftauduleat  charges,  and  also 
any  other  special  matter,  and  make  the 
costs  qf  taxation  dependent  tqton  sudk 
report. 

In  this  case  a.  judgment  by  default  had  been 
obtained  in  the  year  1845,  by  Mr.  Kitchen, 
an  attorney,  against  the  defendants,  who  are 
brothers,  and  ^so  against  their  sisters.  The 
defendants  did  not  employ  a  solicitor  in  that 
suit.  Mr.  Kitchen  died,  and  Niz,  (the  plain* 
tifi;)  who  had  previously  been  his  clerk,  waa 
appointed  his  executor,  and  subsequently  took 
his  business.  In  I84fi,  application  was  made 
to  the  defendants,  and  to  their  sisters,  for  the 
costs  of  suit,  stated  at  the  sum  of  •6502. ;  and 
an  arrangement  was  made  with  the  defendants, 
(who  are  the  brothers,  the  sisters  refusing,)  in 
conformity  with  which,  in  April,  1846,  they 
gave  their  bond,  in  which  they  covenanted  to 

y  the  said  sum  of  850/.,  the  amount  claimed. 

le  present  action  having  been  brought  upon 
this  Dond,  the  defendants  applied  to  Mr.  Baron 
Rolfe  at  chambers,  to  have  a  bill  of  costs  de- 
livered in  order  that  the  same  might  be  taxed, 
and  that  proceedings  in  the  meantime  might 
be  stayed.  An  order  was  obtained  lor  a  de- 
livery of  the  bill  of  costs,  but  without  a  stay  of 


•  A  magistrate  of  the  phce.    See  the  rule  in 
2  Man.  &  Gr.  424. 


'Sf^erMCotirUt  JBbd^^igllH■J^l^*r^»l»y^ 


4Voeeeding8.  The  defendants  bad  omitted  to 
itotd  that  no  bill  bad  been  delivered  according 
to  tbe  statute.  Notice  of  trial  was  f^ven  for 
At  second  sittings  in  tbis  Tenn,  (Jan.  19,) 
and  tbe  bill  was  deliveied  in  the  evening  of  tbe 

;  Whateley,  for  tbe  defendant,  applied  to  have 
Ibe  trial  postponed  until  the  bill  was  taxed* 
There  bad  been  no  delaj  on  the  part  of  the 
defendants,  and  until  tbe  order  bad  been  eom* 
plied  with  for  tbe  deliverv  of  the  bill,  no  order 
for  taxation  could  be  baa,  because  it  could  not 
be  known  whether  it  oontuned  any  taxable 
items.  He  then  stated,  from  affidavits,  that 
14Z.  I4s.  were  charged  in  the  bill  for  making 
out  the  title  of  the  next  of  kin  to  one  Smith, 
which  amount  had  been  paid  under  an  order 
of  the  Lord  Chancellor ;  tnat  two  guineas  were 
charged  for  (drawing  up  a  brief,  which  brief 
iwas  merely  a  blank  sneet  of  paper  with  an 
indorsement;  that  on  one  item  four  folios 
.were  charged  as  20  folios ;  and  an  excess  of 
99  folios  were  charged  in  an  answer.  [ParAre, 
"B.  Have  you  agreed  that  the  amount  taxed 
shall  be  the  amount*  of  the  judgment.]  Yes, 
iand  we  are  willing  to  withdraw  our  pleas  and 
pay  the  costs  of  the  trial. 

Humfrey,  for  the  plaintiff,  was  called  upon 
lijthe  Court,  and  objected  that,  tmder  the 
circumstances,  the  defendants  were  not  entitled 
to  a  rule,--but 

Per  Curiam.  The  offer  made  by  the  defend- 
ants is  a  very  fair  one.  Tbe  defendants  must 
iMjr  all  costs,  including  tbe  costs  of  trial.  The 
l^intiff  to  have  his  judgment  as  a  security  for 
.the  debt,  to  be  entered  up  after  taxation  for 
the  amount  of  tbe  taxed  costs. 

Afterwards,  on  Jan.  23, 1848,  Wkatekff  made 
'ft  further  application  referrinff  to  tbe  6  &  7 
Vict.  c.  73,  8.  37,  which  provides  for  the  pay- 
ment of  tbe  costs  of  taxation  in  cases  like  the 
present.  This  case  was  not  distinguishable 
from  that  of  In  re  WoolUtt,  1  Dow.  &  L.  593, 
and  he  therefore  trusted  their  lordships  would 
varv  their  judgment  in  respect  of  tbe  costs. 

aumfrey.  If  there  was  a  special  power  under 
the  act,  be  could  not  object.  But  he  would 
^call  upon  their  lordships  to  reflect  that  this 
action  was  for  money  for  tbe  pavment  of  which 
the  parties  bad  given  their  deea.  The  person 
against  whom  tbe  allegation  was  made  was 
dead,  and  he  put  it  to  their  lordships  whether 
they  would  refer  a  bill  which  bad  been  paid 
two  years  ago  by  a  deed.  At  any  rate,  tbe 
party  being  dead,  and  the  bill  having  been 
agreed  to  for  three  years,  the  Master  ought  not 
'to  tax  tbe  bill  as  if  delivered  yesterday,  unless 
It  should  appear  there  were  fraudulent  charges. 
At  all  events,  tbe  plaintiff  must  not  be  in  any 
way  liable  to  tbe  costs  of  this  application. 

Fer  Curiam.  It  must  be  referred  to  tbe 
Master  for  him  to  report  if  there  are  an^  frau- 
dnlent  charges,  and  any  other  special  curcum- 
stances  which  be  may  think  fit;  the  costs  of 
taxation  to  be  reserved  until  the  Master  has 
made  bis  report  The  costs  of  tbis  application 
to  be  costs  m  tbe  cause. 


Bunn  r.  JDenman.    Jan*  23»  1648. 

PRACTICB. — OCTO  V«L  DBCBM  TALKS. 

Where  a  rule  will  be  made  for  a  wril  of 
decern  tales/or  the  trial  of  an  action, 

Bolnneqn,  for  the  plaintiff,  moved  that  a  writ 
of  decern  tides  be  issued  for  the  trial  of  this 
action  for  which  two  days  (the  6th  &  7th  of 
December  last)  had  been  already  fixed,  but  tha 
trial  had  not  taken  place  in  consequence  of  a 
deficiency  of  special  jurors.  He  applied  for 
the  writ  oi  decern  tales,  as  they  could  not  have 
a  tales  de  circumstaniilms,^  and  there  was  no 
living  person  who  could  give  any  information 
a^  to  the  course  which  should  be  pursued.  It 
appeared,  however,  from  Brook's  Ab.  Tit.  Octo 
Tales,  that  the  number  of  jiu-ors  proposed  to 
be  added  must  be  an  evogi  one,  as  10,  or  8, 
ofe.b 

Rule  absolute. 


Court  of  ISanftniptrff. 
In  re  Choate».    May  a,  1848. 

PROOF  OV  DSBT  AFTBR  iLRBBST  OF  BANK- 
RUPT.— PRACTICB. 

A  creditor  who  takes  the  bankrupt  in  execu- 
tion after  the  issuing  of  the  fiat,  may  prove, 
if  it  does  not  appear  that  he  was  aware  the 
fiat  had  issned  at  the  time  the  bankn^t 
was'  arrested. 

A  creditor,  named  Husband,  tendered  proof 
upon  a  debt  for  671-  arising  upon  a  bill  of  ex- 
change accepted  by  the  bankrupt  before  bis 
bankruptcy  and  now  overdue. 

Mr.  Bromley,  as  solicitor  for  tbe  assignees, 
objected  to  the  admission  of  the  proof,  under 
the  following  circumstances :— The  fiat  was 
dated  on  the  15tb  January  last,  and  opened  on 
tbe  18  th  of  that  month,  and  on  tbe  21st  of 
January  the  bankrupt  was  taken  in  execution 
by  tbe  creditor  now  seeking  to  prove,  on  a  judg- 
ment founded  upon  tbis  debt,  and  lodged'  la 
Ipsmch  gaol.  The  consequence  of  this  pro- 
ceeding had  been,  that  tbe  bankrupt's  estate  was 
put  to  a  considerable  additional  expense,  as  tbe 
oankrupt  bad  to  be  brought  in  custody  from 
Ipswich  to  be  examined.  The  rule  was  clearlT 
laid  down  in  Arcbbold's  Bankruptcy,  lOth 
Edin.  p.  189.  It  was  there  stated,  that  **  if  a 
creditor  take  a  bankrupt  in  execution  after  the 
issuing  of  the  fiat,  dthougb  this  step  be  taken 
by  tbe  plaintiff's  agent  without  his  privity  or 
consent,  or  although  tbe  bankrupt  be  after- 
wards cfiscbarged  out  of  custody,  be  will  not 
be  allowed  afterwards  to  prove  under  tbe  fiat ; 
or  if  be  prove,  his  proof  upon  application  will 


*  Tbis  being  a  trial  at  bar,  see  2  Litt  All. 
563,  and  see  ate  littP  v.  Pvry,  5  T.  R.  467-8. 

^  Tbis  appears  very  doubtful,  see  2  Bale's 
P.  C  6fi6|  Reeves  His.  £.  L.  263,  467;  10 
Bep.  106,  b. ;  Bac.  Ab.  Juries,  (C.)  Cxo.  Jm. 
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ht  ordered  ^  be  expmiged."  And  for  thit 
pmictpley  die  learnea  author  cited,  Exparte 
HiekhM,  Cook,  156 ;  EtpartB  Caion,  ib.  157  j 
Bgparte  KnouM,  13  Yes.  192. 

Mr.  Commiraioner  EtKtns,  after  looking  into 
die  cases  cited,  said,  be  was  of  opinion  that  tbe 
admissibility  of  the  proof  turned  upon  the 

rstion,  whether  the  creditor  knew  that  the 
had  issued,  when  he  directed  the  arrest  of 
the  bankrupt. 

The  creditor  declared  that  he  was  totally  un- 
acquainted with  the  issuing^  of  the  fiat  when  the 
bankrupt  was  arrested. 

Mr.  Commissioner  Evans  inquired,  if  the 
sofidtiir  for  the  assignees  was  prepared  to  prove 
that  the  creditor  was  aware  of  the  fact,  that 


fiat  bad  issued  when  be  bad  the  bankrupt  ar« 
rested  ?  As  the  fiat  was  not  opened  untU  the 
18th  January,  it  was  extremely  probable  that 
the  circumstance  had  not  come  to  the  creditor^a 
knowledge  before  the  21  at  January. 

Mr.  Broml^  was  not  in  a  position  to  provff 
that  the  creditor  was  aware  that  the  fiat  h^^ 
issued,  on  the  day  the  bankrupt  was  arrested, 
but  he  found  no  such  qualification  to  the  rule 
as  laid  down  in  the  Treatises  on  Bankruptcy 
Law. 

Mr.  Commissioner  Evans.  I  am  of  opinion 
that  the  proof  is  admissible,  unless  you  shoir 
that  the  creditor  knew  of  the  fiat  when  he  ar- 
rested the  bankrupt. 

Proof  admitted. 


ANALYTICAL   DIGEST   OF   CASES. 

RBPORTED   IK  ALI.  THB   COURTS. 


0ourt5(  of  Squitg. 
LAW  OF  WILLS. 


100/.  or  any  {wrt  of  the  3,000f. :  effect  of  con^ 
dieting  dispositions  in  a  will  and  in  a  codicil 
of  the  same  residuary  personal  estate.    Son* 


[For  the  previous  Section  of  this  Scries  of  /«*^  ▼•  Sanford,  1  De  G.  &  S.  6/. 
the  Digest  in  the  present  Volume, 
See  Law  of  Attorneys,  p.  18.] 


ABBOLITTS   BBQUB8T. 

See  Inierest  on  Stock. 

ANNUITY. 

Ckwyed  on  eapkal. — ^Upon  the  construction 
of  a  will,  held^  that  an  annuity  was  charged 
upon  tiie  capital  as  well  as  upon  the  income  of 
tbe  testanor'a  estate.  Wrwgkton  y.  Col^ukomt, 
lDe6.«cS.36. 

And  see  DiscMner. 

CHII«DRBN. 

See/me. 

bBARITT. 

Uneertam  fte^iies^.— Where  a  testatrix,  by 
ber  will,  gave  a  certain  annual  sum  for  the  use 
and  benefit  of  the  in-brothera  and  in-sistera  for 
the  time  being  a(:tually  and  band  fide  resident 
in  the  several  hospitals  of  or  in  the  vicinity  of 
Canterbury :  Held,  that  the  bequest  was  void 
for  uncertainty.  FlhU  v.  Warren,  34  L.  O. 
546. 

And  see  Grammar  School. 

CODICIL. 

BxUnt  of  revocation, — ^Testatrix,  by  will,  be- 
queathed 3,000^,  in  trust  (or  C.  for  life,  for  her 
•eparate  use,  and»  after  her  death,  for  her  chil- 
ma ;  and  in  case  there  should  be  no  such 
diildren,  in  trust  for  P.  By  a  codicil»  staling 
that  C.  had  been  largely  provided  for  from 
other  sources,  the  testatrix  deducted  the  sum 
of  2,900/.  from  the  Imcy  of  3,000/.,  and  re- 
voked ao  much  of  the  le^^tfy  accordingly,  kav- 
ioff  C.  1002.  onhr  as  a  remembrance  of  her 
afietion:  Heid,  that  tbe  legacy  of  3,000/.  was 
aeroked  t»  #o/o,  and  that  in  liea  of  it  theimcy 
dlOOL  was  given  for  the  absolute  bene&  of 
C-  and  that  P.  took  no  mterest  cither  in  the 


CON8I8TORIAL  COURT  OF  LONDON. 

A  probate  or  administration  granted  by  the 
Consistoiial  Court  of  the  Bishop  pf  London,  is 
not  sufficient  to  obtain  the  payment  of  mon^ 
out  of  Court  Dmet  v.  Denison,  34  U  O, 
275. 

DBVIBB. 

l^nosrfatnfsf.— Construction  of  will  where  the 
House  of  Lords  held  that  the  devise  waa  not 
void  for  uncertainty.  Lord  Camoysv.  Bhrnddi^ 
34  L.  O.  274. 

DISCLAIMER. 

Provision  for  annuity. —A  testator,  by  a  will 
not  executed  so  as  to  pass  freehold  estates, 
gave  freeholds  and  copyholds  to  his  brother,  OQ 
condition  of  the  latter  joining  the  testator's 
nephew  in  the  purchase  of  certain  annuities^ 
and  gave  to  the  nephew  freeholds,  leasehold^ 
and  personalty,  on  a  similar  condition.  The 
brother  disclaimed:  Held,  that  the  nephew 
must  make  provision  for  one-half  of  the  an- 
nuities. 

One  of  the  annuities  was  directed  by  the  will 
to  be  paid  to  the  widow  so  long  as  she  should 
live,  and  if  she  had  any  child  bom,  such  sum 
to  be  continued  for  its  life.  There  were  three 
children  bom :  Held,  that  the  direction  applied 
to  the  eldest  only,  and  that,  taking  the  annuity, 
she  was  bound  to  give  effect  to  the  other  an- 
nuit{r,  and  to  the  gifls  to  the  nephew  as  re- 
garded the  one-tbira  share  of  freeholds  which 
descended  to  her.  Wilson  v.  Wilson,  I  De  6. 
&  S.  152. 

BXBCUTOB. 

See  Legacy. 

bxbcutor's  lbgact. 

The  amount  of  a  legai^  to  an  executor  iHio 
never  acted,  paid  to  bun  by  the  acting  ep- 
executor  and  residaary  legatee  who  afterwanU 
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died  and  appointed  the  fonner  to  be  one  of  his 
executors,  will  not  be  ordered  to  be  paid  into 
Court  for  the  purpose  of  securing  an  annuity 
bequeathed  by  theur  testat^x,  and  which  the 
acting  executor  during  his  life  had  duly  paid, 
bat  had  neglected  to  secure.  Netoton  v.  ^mes, 
34  L.  O.  524. 

GRAMMAR  SGROOL* 

Charity. —1?.  Blundell,  by  his  will,  dated  in 
1599,  founded  a  free  grammar  school  for  150 
boys  bom,  or,  for  the  most  part,  before  their 
9ge  of  six  years,  brought  up  in  the  town  or 
pariah  of  Tiverton;  and  directed  that,  if  that 
number  could  not  be  filled  up,  the  want  should 
be  supplied  with  the  children  qf  foreigners, 
and  those  foreigners  only  to  be  admitted  witii 
the  assent  and  allowance  of  such  10  house- 
holders of  the  town  as  should  be  most  in  the 
subsidy  books  of  the  then  Queen  and  her  suc- 
cessors; and  that  there  should  be  no  schokr 
at  the  school  under  a  grammar  scholar;  and 
after  providing  that  there  should  be  a  master 
and  usher  for  the  school,  and  that  their  yearly 
mkries  should  be  50/.  and  20  marks  respec- 
tively, he  willed  that  they  should  be  content 
with  that  recompense,  without  seeking  or 
exacting  any  more  either  of  parent  or  children, 
it  bexnjg  his  meaning  that  the  school  shoudd  be 
a  free  school,  and  not  a  school  of  exaction : 
Held,  that  terms  "  foreigners  and  children  of 
foreigners  '*  meant  children  who  had  not  been 
bom,  or,  for  the  most  part,  before  the  age  of 
aiz  jrears,  brought  up  in  the  town  or  parish  of 
Tiverton;  that  though  it  had  long  been  the 
mctice  for  the  master  and  usher  for  the  time 
being  to  take  boarders,  that  practice  ought  to 
be  discontinued;  that  there  being  no  longer 
any  subsidy  books,  a  new  qualification  ought 
to  be  fixed  for  tiielO  householders;  that 
though  some  of  the  trastees  of  the  chari^  pro- 
perty  resided  at  a  considerable  distance  from 
Tiverton,  they  ought  not  to  be  removed,  not- 
withstanding the  testator  had  directed  that 
vacancies  in  the  tmsteeship  should  be  supplied 
by  persons  near  inhabiting;  and,  there  being 
a  surnlus  of  the  income  of  the  charity  property, 
that  the  salaries  of  the  master  and  usher  ought 
to  be  increased,  and  that  the  propriety  of  ap- 
pointing more  ushers,  and  of  extending  the 
education  of  the  scholars  to  matters  of  science 
and  literature,  including  one  or  more  of  the 
modem  languages,  ought  to  be  referred  to  one 
of  the  Masters  of  the  Court.  The  Attorney* 
General  V.  Earlof  Devon,  15  Sim.  193. 
Case  cited  in  the  judgment:  Tbe  Attorney- 
General  t.  Earl  of  Stamford  (tbe  ManeheaUr 
School  case),  IPhULrsr. 
Cases  cited  in  Lord  Cottenbam's  judgment  in 
1841 :  Attorney-General  ▼.  Earl  of  Stamford, 
1  Pbill.  757 ;  Exparto  Rees,  SW&B.W; 
Attomer-General  r.  Green,  1  Jae.&  Walk, 
303;  Dean  Clarke*a  Charitr,  8  Sim.  »4; 
PhillipMt'a  Charity,  8  Sim.  381 ;  Ludlow  Cofw 
poration  v.  Greenbouae,  1  BUgh.  K.  a  17. 

HKIR. 

Deo/A.— If  an  heir  files  a  bill  statmg  that  his 
ancestor's  will  was  duly  executed  and  attested. 


hot  dies  before  the  cause  is  heard,  leaving  an 
infant  heir,  the  will  must  be  proved.  HoUmga 
V.  Kirkbg,  15  Sim.  183. 

JNTBBS8T  ON  STOCK. 

Absolute  bequest.^A  bequest  to  8.  H.  of  the 
interest  arising  out  of  1,500/.  stock  for  ber 
during  her  hfe,  and  at  her  decease  to  descend 
to  her  heirs  male  or  female;  the  said  1,500/. 
to  be  by  no  means  sold  whatsoever,  except 
failure  of  issue,  and  then  to  descend  to  C.  H. 
and  his  heirs  for  ever.  Held,  that  8.  H.  took 
the  1,500/.  absolutely.  Ousby  v.  Harvey,  35 
L.  O.  410. 

**  issue"   C0N8TRUBD  "CHILDREN.** 

1.  Testator  gave  his  residuary  real  and  per- 
sonal estate  to  trustees,  in  trust  to  pay  the 
rents,  interest,  and  dividends  thereof,  to  his 
wife  for  her  life,  and,  after  her  decease,  to  sell, 
convert  into  money,  collect  and  ^et  in  the 
same,  and  to  pay  and  divide  the  monies  to  arise 
therefrom,  unto  and  equally  amongst  such  of 
the  children  of  his  sisters  Mar^a,  Phoebe, 
Alice,  &c.,  as  might  be  living  at  the  time  qf  tha 
decease  qf  his  wife,  and  the  issue  of  such  of 
them  as  might  be  then  dead,  in  equal  shares  and 
proportions,  such  issue  only  to  take  the  share 
whicb  their  respective  parents  would  have 
taken  if  Uving;  provided  such  children  or 
issue  should  then  have  attuned  21,  otherwise, 
to  pay  to  them  the  interest  of  their  shares  until 
they  should  attain  that  age,  and  then  to  pay 
them  the  principal.  The  testator's  wife  sur* 
vived  \nm^  Each  of  his  sisters  had  several  chil- 
dren. A  child  of  Martha  died  before  the 
testator's  wife,  leaving  children,  and  one  of 
those  children  also  died  before  the  iesMot'a 
wifef  Held,  nevertheless,  that  that  one  took  li 
vested  and  transmissible  interest  in  the  tes* 
tator's  residuary  estate.  Lyon  v.  Coward,  16 
Sim.  287 ;  Lyon  v.  Ball,  ib. 

2.  Though  the  word  "  issue  *'  be,  in  one 
clause  of  a  will,  construed  *'  children,"  it  does 
not  necessarily  follow  that  it  will  receive  the 
same  construction  in  all  the  other  clauses. 
Hedges  v.  Harpur,  9  Beav.  479. 


See  Residue. 


LEASEHOLDS* 


LEGACY. 


1.  8ubstituted  executor,  —  Upon  the  con. 
struction  of  a  will  and  codicil,  Held,  that  a  sub- 
stituted executor  was  not  entitled  to  a  legacy 
of  100/.,  given  by  the  will  to  the  originsd  exe- 
cutor for  his  trouble  in  the  execution  of  it. 
Finch  v.  Seeker,  1  De  G.  &  S.  34. 

See  Option  <^ Legatees  Executor, 

2.  Legacies  charged  on  real  estate, — Residue* 
— On  the  construction  of  a  will :  Held,  that 
certain  legacies  were  charged  on  real  estate^ 
and  that  by  the  words^  "  I  leave  and  bequeath 
to  D.  C.  the  sum  of  2/X)0/..  and  also  to  be  my 
residuary  legatee,"  it  was  intended  that  D,  d« 
should  take  all  the  testator^s  residuary  real 
estate.    Evans  v.  Crosbie,  34  L.  0.  301. 

3.  Name  of  la^a/ee.— ^Where  a  testator. by 
will  gave  certain  trust  funds  and  secnrities  to 
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k  diTided  between  hit  next  of  kin  '*  of  the  tur* 
Dtme  of  Crump  who  shoald  be  living  at  the 
time  of  the  oecease  of  his  niece '^  therein 
nuned:  HM^  that  one  of  the  femak  next  of 
kiawiio  at  the  data  of  the  will  fully  answered 
thedflicription,  but  who  had  afterwards  changed 
bff  aame  by  manriagey  was  entitled  to  a  sure 
of  the  property.  CarpaUer  r,  Bott,  34  L.  O, 
439. 

UPB  INTBBBST* 

A  testator  bequeathed  10  Pdican  shares  to 
Ini  SOD,  and  his  heirs,  executors,  administra- 
ton,  and  asaigns  for  ever/'  he  paving  the 

rts  of  eight  to  the  testator's  daugnters  for 
and,  after  their  decease,  the  daughters' 
riuRs  were  to  '*  return  to  his  son  and  his 
issue,"  snd,  "  in  default  of  such  issue,"  there 
wu  a  gift  over  to  the  daughters  and  their 
"tnoe."  Heltf,  that,  subject  to  the  life  interest 
of  the  dtnghters,  the  son  was  absolutely  en- 
titled to  the  shares.  H€igt9  v.  Harpur,  9  Beav. 
479. 

OPTION  or  LBOATBB. 

Becraest  of  500/.,  or  an  annuity  of  25/.  for 
life :  Held,  not  to  give  the  option  to  the  legatee, 
but  to  the  parties  interested  in  the  property, 
nibject  to  the  annuity.  Wilson  v.  IViUott,  1 
De  6.  &  S.  152. 

PBBSONAL  BSTATB. 

1.  CZsin  to  reoerjMMi.— Testator  devised  all 
his  estates  in  the  funds  of  England,  and  all  his 
annors,  messuages,  lands,  &c.,  both  freehold, 
leasehold,  and  copyhold,  to  A,,  £.,  and  C.^  and 
their  sods,  in  atrict  aetdement,  and  ultimatsly 
to  his  own  right  hein  for  ever,  and  empowend 
hia  tmstccs  to  invest  the  residue  of  his  personal 
estate  m  the  patchase  oL  frsehold  lands  in 
Eogland,  and  to  eonvev  the  same  to  such  of 
the  OSes  thereinbefore  aedared  of  his  manora, 
messuages,  lands,  and  premises,  devised  by  his 
viU,  as  should  be  then  subsisting. 

A,  and  B,  died,  without,  issue,  in  the  testa- 
tor's lifetime.  C.,  who  was  his  heir-at-law 
and  executor,  was  living,  but  had  no  issue 
male. 

The  testator's  next  of  kin  filed  a  bill  against 
C^  praying,  amongst  other  things,  for  a  de- 
darabon  thait,  in  the  event  of  C.  dying  without 
leaving  issue  male,  the  [daintiff  would  be  en- 
titled to  the  testator's  personal  estate.  A 
general  demurrer  to  the  bill  was  allowed.  De 
Beoaootr  v.  De  Beauooir,  15  Sim.  163. 

2.  Bsonerationof  personal  estate,— A  testator 
devised  his  real  estate  to  trustees  in  trust,  for 
aale,  and  out  of  the  proceeds  and  out  of  the  rents 
till  ask,  to  pay  his  debts  and  the  trustees' 
coats,  charges,  and  expenses,  and  then  upon 
trust  to  pay*  three  legacies  of  300/.  each ;  and 
uto  an  ms  personal  estate  and  effects,  the 
teitator  gave  the  same  to  T.  JR.,  his  executors, 
sdministrators,  and  assigns  :  Held,  first,  that 
the  will  did  not  give  to  T.  Jt,  nor  dispose  of, 
the  suiplos  of  the  beneficial  interest  in  the  pro- 
duce of  the  testator's  real  estate,  after  paying 
the  charges  which  ought  to  be  considered  as 
imposed  thereon;  and  that  such  surplus 
WSongs  to  the  heir-at-law. 


HeU  2ndly,  that,  as  between  the  heir  and 
T.  R,,  the  personal  estate  is  the  fund  first  ap« 
pUcable  to  the  payment  of  the  testator's  debts. 
Semble,  that  the  3  &  4  W.  4,  c.  104,  ought  to 
have  some  influence  in  favour  of  the  exonera- 
tion of  the  personal  estate. 

It  was  conceded  arguendo,  that  funeral  ex<* 
penses  and  costs  of  probate  were  not  included 
m  the  costs,  charges,  and  expenses  of  a  testa- 
tor's trustees.  ColUs  v.  Robins,  1  De  G.  &  S. 
131. 

Ctses  cited  in  the  jadpisnt :  Beetle  v.  BlandslI, 
1  Mer.  19t ;  Lord  Inehiqain  t.  Freoch,  Amb. 
33;  Duke  of  Ancaster  t.  Mayer,  1  Bro.  C.  C. 
454 ;  Webb  t.  Jones,  t  Bro.  C.  C.  60 ;  Bar« 
ton  T.  Knowltoo,  S  Ves.  107;  Brummel  v. 
Froibero,  8  Vee.  Ill ;  Biydges  v.  Phillipi^  6 
Yes.  567 ;  M«CleUnd  t.  Shaw,  2  Sob.  k  Lef. 
538;  WatM>n  v.  Brickvrood,  9  Ves.  447; 
Tower  t.  Lord  Rous,  18  Ves.  132 ;  Greene  v. 
Greene,  4  Madd.  148;  Mfchell  t.  Michell,  5 
Madd.  69 ;  Driver  v.  Ferrand,  1  Russ.  &My. 
681 ;  Bloant  v.  Hipkins,  7  Sim.  43 ;  Lamp* 
hier  v.  Deapard,  t  Dnu  &  W.  59 ;  Bootle  v. 
Blundell,  1  Mer.  tl9— f  1. 

POHTION. 
F^amiture.—Debt.'-Deoise.—A  devise  of  a 
life  interest  in  real  property  to  JB.,  wha  waa 
under  covenant  to  make  the  portion  or  fortuna 
provided  for  C.  eoual  to  that  provided  for  B^ 
neld  to  create  a  aebt  eoual  in  amount  to  the 
value  of  the  devise,  payable  out  of  all  AJs  nal 
estate,  under  a  general  charge  for  the  payment 
of  his  debts.  Sut  a  bequest  of  furniture  to  B» 
held  not  to  fall  within  the  definition  of  the  for* 
tune  or  portion  provided  for  her,  and,  therefore^ 
not  to  create  a  similar  obligation.  Bardkg  ▼• 
Oaren,  35  L.  O.  409. 

POWER. 

1.  Upon  the  construction  of  an  instrument 
creating  a  power  of  raising  portions:  Held, 
that  the  donee  had  a  right  to  distribute  the  por* 
tions  unequally.  Cotgreave  v.  Cotgreave,  1  De 
G.  &  S.  38. 

2.  5.  having  a  general  power  of  appointment 
amongst  his  children  under  his  marriage  settle- 
ment oy  a  deed-poll  executed  without  any  con- 
sideration, releases  all  his  right  and  title  to  ex- 
ercise the  power,  but  subsequently,  by  his  will, 
appoints  certain  of  the  settled  mooey  amongst 
his  children  :  Held,  that  the  release  absolutely 
destroyed  the  power.  SnUth  v.  Plummer,  35 
L.  O.  323. 

PROBATE,  RECALL. 

After  probate  has  been  granted,  the  Court 
will  not  interfere  to  restrain  parties  who,  if  the 
probate  stands,  would  be  entitled  to  dispose  of 
the  funds  in  respect  of  which  it  has  been 
granted,  from  dealing  with  those  funds,  merely 
because  a  suit  has  bMn  instituted  to  recall  the 
probate.  It  is  necessary  to  show  ^probability 
of  danger  to  the  fund.  Newton  v.  Hicketts,  34 
L.  O.  462. 

REAL  ESTATE. 

Semble,  that  where  a  wiU  of  real  estate  is  to 
be  established,  it  should  not  be  p«[>duced  on  a 
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liter  day  dian  the  date  of  the  decree  in  the 
esnae.    Seale  v.  BuUer,  35  L.  0. 192. 
•   See  Legacy,  2. 

RK8IDUS. 

1.  Enjoyment  in  specie, — Leaseholds,'— Te&- 
lator  bequeathed  the  residue  of  her  estate,  goods, 
diattels,  and  effects,  which  she  should  be  pos- 
•essed  of,  interested  or  intitled  to  at  her  decease, 
to  trustees,  with  very  special  directions  to  apphr 
ihe  whole  of  the  income  thereof,  for  the  benefit 
of  her  daughter,  (who  was  a  lunatic,)  for  her 
life. 

'  Held,  nevertheless,  that  the  bequest  of  the 
residue  was  not  specific,  and  consequently,  that 
certain  leasehold  houses,  which  formed  part  of 
ity  ought  to  be  sold  and  the  proceeds  invested 
in.  the  3  per  cents.  Chambers  v.  Chambers, 
15  Sim.  183. 

Cases  cited  in  the  jadgment:  Howe  v.  Lord 
Dartmouth,  7  Ves.  137 ;  Pickering  ▼.  Pickering, 
4  My].  &  Cr.  289 ;  Bethune  r.  Kennedy,  1 
Myl.&Cr.  114;  Collins  t.  Collins,  t  Myl.  & 
K.  703. 

See  Legacy,  2. 

2.  Gift  of, — Where  a  testator  gave  the  resi- 
due of  his  property  in  trust  to  be  divided  into 
eight  parts,  one  of  such  parts  to  be  the  pro- 
poty  of  and  paid  to  his  six  sons,  one  other 
part  to  be  paid  to  his  daughter  on  her  attain- 
ing 21,  ana  in  case  of  her  death  under  that  age, 
her  share  to  be  divided  equally  amongst  his  six 
sons,  and  the  remaining  eighth  part  for  the  be- 
nefit of  his  grandchildren :  Held,  that  each  of 
the  six  sons  took  an  eighth  part  of  the  residue. 
Pollock  ▼.  Pollock,  35  L.  0. 293. 


RBVOCATION. 


See  Codicil, 


TRUST   poll   MAINTENANCE. 

"Where  a  sum  of  money  was  given  to  T.  B. 
to  bring  up  and  maintain  F,  B,,  Held,  on  the 
construction  of  the  will,  that  the  sum  was  given 
absolutely  to  T.  B.  Ward  v.  Biddies,  34  L.  O. 
565. 

UNCERTAINTY. 

See  Charity  j  Devise, 

VESTED   INTERESTS. 

1.  Testator  gave  the  residue  of  his  real  and 
personal  estate  to  his  trustees  in  trust  for  his 
three  nephews,  their  heirs,  &c.,  as  tenants  in 


common,  with  eroas  nmaindere  aod  benefit  of 
sorvivorBlup,  in  case  any  of  them  should  die 
before  their  shares  in  the  ftmst  property  should 
become  vegtcdiathm;  which  be  desired  might 
not  be  shared  until  his  youngest  n^hew 
should  attain  34  s  and  he  directed  his  trostees 
to  maintain  and  educate  them,  out  of  the  io* 
come  of  the  property,  during  their  minorities. 
The  nephews  were  infants  at  the  testator's 
death. 

Held,  nevertheless,  that  they  took  vested  in- 
terests under  the  wilL  Parkin  v.  Hodgkituon^ 
15  Sim.  293. 

2.  Testator  directed  the  dividends  of  two 
sums  of  stock  to  be  equally  divided  between 
all  his  nephews  livii^  at  his  decease,  and,  after 
the  decease  of  any  of  them,  the  capital  of  his 
share  to  be  sold  and  the  proceeds  to  be  divided 
amongst  his  children;  and,  in  default  of  such 
issue,  then  to  go  and  be  divided  amongst  the 
children  of  A,,  and,  in  case  aUA*s  issue  should 
be  dead,  then  to  be  divided  amongst  the  children 
of  B,  A,  had  four  children :  three  of  them 
died ;  and  then  one  of  the  testator's  nephews 
died  without  issue.  Held,  that  the  three  de- 
ceased children,  as  well  as  the  surviving  child 
of  A,,  took  vested  and  transmissible  interests 
in  the  deceased  nephew's  share  [of  the  stock* 
Cohen  v.  Waley,  15  Sim.  318. 

3.  Legacy, — Where  a  testator  by  his  will 
directs  his  trustees,  at  their  free  will  and 
pleasure,  without  the  consent  of  his  wife,  to 
sell  and  dispose  of  such  parts  of  his  messuages 
and  tenements  by  his  will  givsn  to  her,  and  to 
pay  such  parte  of  the  monies  to  arise  from 
such  sale,  not  excMding  200/.,  to  each  of  his 
sons  for  setting  them  up  in  business,  or  for 
such  other  purposes  as'  his  wife  should  think 
fit :  Held,  that  one  of  the  sons  who  had  died 
without  receiving  the  2002.  took  a  vested  in- 
terest in  the  same,  and. that  his  legal  personal 
representatives  were  entitled  to  have  the  sum 
raised.     Gough  r.  Bait,  35  L.  O.  64. 

4.  AceumtUations, — ^Bequest  of  testator's  r^ 
sidnary  estete  on  trust  to  convert  and  pay  unto 
equally  between  and  among  his  great-grandp 
children  at  25,  or  otherwise  apply  the  same  for 
their  use  and  benefit  as  his  executors  should 
think  proper:  Held,  void  for  remoteness. 
Similar  clauses  in  two  deeds  confirmed  bv  the 
will :  Held,  void  for  the  same  reason.  Jar 
V.  Cardale,  35  L.  O.  1/1. 
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BUSINESS   OF  THE   COURTS. 


Eatter  Term,  11  Vietoria. 

This  Court  will,  on  Saturday  the  IStb,  and  Mon- 
day the  15th  days  of  May  inst.,  at  10  o*cIock  in 
the  moroiog,  hold  Sittinn,  and  will  procoad  in  dis- 
posing of  the  business  in  the  Special  Paper,  the 
New  Trials  and  Crown  Papers,  and  give  judgment 
in  eases  previously  argued. 

By  the  Court* 


epd^equer  uf  ipittat. 

Baiter  Term,  11  Victoria, 

This  Court  will  hold  Sittings  on  Saturday,  the 
ISth,  Monday  the  15th,  and  Tuesday  the  16th  days 
of  May,  instant,  and  will  proceed  in  disposing  of 
the  business  pending  in  the  Paper  of  Demttiters 
and  in  the  Paper  of  Special  Cases. 
By  the  Court. 

Read  in  open  Court.  Edwd.  Bixmbvt. 


DIGEST,    AND   JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  MAY  20;  1848. 
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MEETING  OF  THE  BAR— NON-PAT- 
MENT  OP  PAHLIAMENTART  FEES. 


We  mnoiiiieed  in  last  SfttardaVB  nam- 
ber,  that  the  Attorney-General  had  con- 
vened a  meeting  of  the  Bar  for  that  daj,  in 
Lincoln's  Inn  Hall,  at  which  it  was  under- 
stood some  drcomstances  connected  with 
Ihe  noD-pajment  of  parliamentary  fees  would 
beeome  matter  for  discuasion.  The  meet- 
wag  aeeor&iglj  took  pbce  that  day,  and 
was  most  niimeroiisly  attended ;  indeed,  we 
ere  inlbrmed  that  the  old  hall  was  incon- 
veniently crowded. 

Owing,  we  apprehend,  to  the  exclusion  of 
&e  ns^mar  reporters,  the  accounts  which 
hcve  appeared  in  the  newspapers  as  to  what 
Mramd  at  the  meeting  ore  meagre  and 
Mi  altogether  accurate.  The  statement  of 
ihd  ciremustances  whidiled  to  this  meeting 
is  erroneous  in  msny  respects,  and  has 
caused  much  misapprehension.  We  may 
be  permitted,  therefore,  to  preface  the  re- 
port as  well  as  the  observations  which  sug- 
^st  themselves,  by  stating,  simply  and  con- 
cise^, the  fiMts  as  we  understand  them, 
wUA  iodneed  the  Attorney-General  to  as- 
emUe  the  Bar  on  this  occasion. 

Several  gentlemen,  practising  as  counsel 
before  paniamentaiy  committees — as  well 
leaders  as  juniors— had  ^rmitted  the  agents 
npreaenting  certain  radway  companies  to 
becauic  largely  indebted  to  them  mr  fees  in 
nqieGt  of  profeasioasl  aerviees  rendered  on 
bcbaif  of  the  oompaaies  ia  question.  A 
portion  of  tke  fees  due  for 
I  done  in  die  Session  of  1845,  and 
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nearly  the  whole  of  the  fees  for  bu 
done  in  the  Session  of  1847,  remained  un- 
paid at  the  commencement  of  the  present 
year.  In  the  interval  between  the  re» 
assembling  of  parliament  after  the  Christ- 
mas  Recess  and  the  end  of  the  month  of 
April,  repeated,  and  in  many  instances  un- 
successful, applications  were  made  for  tihe 
payment  of  the  fees  thus  in  arrear,  and  in 
consequence  the  Parliamentary  Bar  held  a 
meeting,  at  which  it  was  resolved  that  their 
clerks  should  be  directed  not  to  receive  any 
further  briefs  on  behalf  of  the  companies 
whose  agents  were  in  default,  until  the  fees 
due  at  the  termination  of  the  Session  of 
1847  had  been  pud  up  to  all  the  counsel 
engaged  during  that  Session  on  behalf  of 
the  companies  in  arrear.  This  resolution 
having  been  acted  upon  by  the  clerks  of 
some  of  the  leading  counsel,  produced  a 
result  that  does  not  seem  to  have  been  anti- 
cipated. The  agente  of  the  companies  against 
whom  the  resolution  was  more  espedsliy 
directed,  cancelled  the  general  retainers  hda 
on  their  behalf  by  certain  leading  counsel  at 
the  Parhamentarv  Bar,  and  tendered  their 
briefs  with  the  teea  to  two  members  of  the 
junior  Bar,  Messrs.  Keating  and  Smith. 
ThesegentlemeUf  who  were  themselvesparties 
to  the  resolution  an  adherence  to  which  had 
caused  the  briefs  in  question  to  be  with- 
drawn from  the  leading  counsel,  expressed 
an  indisposition  to  accept  the  briefs  offered 
to  them  under  such  circumstances,  and 
their  acceptance  having  been  insisted  upon 
on  behalf  of  the  professional  cUent  as  matter 
of  right,  the  subject  was  brought  under  the 
eonsukration  of  the  Attorney-General,  who 


49 


Meeting  of  the  Bar.^Non-payment  qf  Parliamentary  Fees, 


at  once  decided  that  the  juniors  already 
alluded  to  were  hound  to  accept  the  hriefs 
tendered  to  them  in  the  ordinary  waj. 
Great  reluctance  having  heen  manifested 
bj  the  parties  immediately  concerned  to 
act  in  conformity  with  this  decision,  another 
meeting  of  the  Parliamentary  Bar  was 
holden^  at  which  it  was  resolved,  that  it  was 
competent  for  those  who  had  signed  the 
original  resolution  to  decline,  if  they  thought 
fit,  to  accept  hriefs  tendered  on  behalf  of 
the  companies  whose  default  had  occasioned 
the  original  resolution.  This  resolution 
having  been  submitted  to  the  Attorney- 
General,  he  deemed  it  his  duty  to  submit 
the  question  to  a  general  meeting  of  the 
Bar,  and  the  meeting  on  Saturday  was  ac- 
cordingly held.  With  the  result  of  that 
meeting  we  may  at  once  express  our  un- 
qualified satisfaction.  It  was  in  every  re- 
spect honourable  to  the  feeling  and  spirit  of 
the  Bar.  The  narrow  and  selfish — we  will 
not  add  sordid — views  which  dictated  the 
resolutions  of  the  "  parliamentarian  "  sec* 
tion  found  neither  favour  nor  sympathy 
from  the  great  body  of  the  Bar. 

The  novelty  of  the  occasion,  no  less  than 
its  importance,  will  probably  justify  us  in 
the  opinion  of  our  readers,  for  publishing  a 
full  report  of  what  fell  from  the  several 
speakers  who  addressed  the  meeting.  The 
subjoined  report  has  been  collected  from 
Tanous  sources,  and  we  may  venture  to 
assert  is  fuller,  as  well  as  more  accurate, 
than  any  that  has  yet  been  submitted  to  the 
public : — 

The  Attomey-General  opened  the  business 
of  the  meeting,  by  suting  the  circumstanoes 
under  which  he  had  been  induced  to  invite  the 
attendance  of  the  Bar,  and  called  upon  Mr.  M. 
D.  Hill,  as  the  senior  member  of  the  Parlia- 
mentary Bar,  to  submit  the  resolutions  which 
had  been  agreed  to  by  a  portion  of  the  Bar  to 
the  meeting. 

Mr.  Hill  then  rose,  and  said,  that  in  conse- 

auence  of  the  difficulty  arising  in  respect  of 
tie  business  transacted  at  the  Parliamentary 
Bar^  the  leading  members  who  practised  there 
had  come  to  a  resolution  to  direct  their 
clerks  not  to  take  any  briefs  unless  the  fees 
which  had  become  due  in  the  previous  session 
had  all  been  paid.  The  object  of  this  resolution 
was,  that  the  barristers  mif;ht  protect  them- 
selves against  the  improper  course  which  had 
been  taken  by  various  parties  in  omitting  to 
pay  the  fees  that  had  become  justly  due.  He 
considered  this  a  most  proper  and  wholesome 
rule,  and  calculated  to  raise  the  character  of  the 

Profession,  and  he  thought  that  any  members  of 
le  Bar  who  had  signed  this  resolution  were 
justified  in  refusing  to  take  anv  briefs  from 
persons  who  had  omitted  to  pay  tneir  fees.  He 
should,  therefore,  move  first,  that  it  was  the 


opinion  of  this  meetinflr  that  it  was  competent 
for  the  parliamentary  barristers  to  enter  into 
the  resolution  they  nad  done ;  and  secondly, 
that  it  was  as  competent  for  any  member  of 
the  Bar,  who  had  signed  that  resolution,  to 
exercise  his  judgment  in  refusing  to  take  a 
brief  offered  to  him  where  the  fees  h&d  not  been 
so  paid. 

The  Solicitor- General  said,  he  had  consulted 
with  very  many  of  his  friends — chiefly  those 
who  practised  at  the  Chancery  Bar— as  to  the 
propriety  of  the  proceeding  adopted  by  the  Fiar- 
liamentuy  bar,  and  he  expressed  the  feelings 
of  all  with  whom  he  had  spoken,  that  these  re- 
solutions were  most  objectionable.  He  disap- 
proved altogether  of  a  meeting  of  the  Bar  for 
considering  a  question  solely  relating  to  the 
way  in  which  fees  were  to  be  taken.  The  gen- 
tlemen who  complained  had  the  remedy  in  th^r 
own  hands ;  the  old  rule  of  the  Bar  had  always 
been  that  no  brief  should  be  taken  unless  the 
fee  were  paid  upon  it,  and  if  any  section  of  the 
Bar  thought  fit  to  deviate  from  that  principle, 
either  for  the  convenience  of  themselves  or 
their  clients,  the  matter  was  purely  personal, 
and  they  ought  to  bear  the  responsibility  of 
their  conduct.  Another  rule  of  the  Bar  was, 
that  no  barrister  could  refuse  to  take  a  brief, 
except  under  peculiar  circumstances;  he  did 
not  think  the  present  case  was  one  which  justi- 
fied a  departure  from  that  general  rule.  It  was 
altogether  contrary  to  the  dignity  of  the  Bar 
that  a  combination  should  be  made  for  the 
purpose  of  forming  a  rule  as  to  how  the  pay- 
ment of  fees  should  be  enforced.  If  this  were 
allowed,  there  would  soon  be  a  combination  for 
refusing  fees  under  a  particular  amount,  and 
various  other  resolutions  which  would  be  quite 
inconsistent  with  that  high  character  which  the 
Bar  of  England  had  always  maintained.  The 
profession  had  noUiing  to  do  with  the  recovery 
of  fees,  and  it  would  be  deffradinff  it  to  a  trade 
to  adopt  measures  with  sucn  an  object.  As  to 
the  second  resolution,  the  meeting  would  recol- 
lect that  every  client — he  did  not  mean  the  pro- 
fessional clients  but  the  actual  suitors— -nad 
the  right  of  retaining  any  particular  barrister 
not  engaged  at  the  other  side,  by  deliveriiig 
him  a  brief  in  the  ordinary  way.  Tnis  rule  was 
the  protection  of  the  Bar.  It  was  also  the  un- 
doubted right  of  every  client  to  cancel  at  dis- 
cretion any  retainer  given  to  a  particular  coun- 
sel. The  resolutions  now  submitted  to  the 
meeting  were  at  variance  with  those  established 
and  well  known  professional  rules.  It  Mras  his 
intention,  previously  to  entering  the  haU,  to 
have  moved  resolutions  expressive  of  his  disap- 
probation of  the  principles  which  the  meetings 
had  been  called  upon  to  sanction ;  but  since 
the  commencement  of  the  proceedings  he  had 
altered  his  mind,  and  with  the  concurrence  of 
a  great  many  of  his  friends,  he  would  simply 
move  a  resolution  in  the  negative,  that]  it  is 
not  competent  for  the  members  of  the  Bar 
to  refuse  to  take  briefs  where  the  fees  pre- 
viously incurred  to  other  members  of  die  Bar 
have  not  been  paid,  and  that  it  is  not  com- 
petent for  any  member  of  the  Bar  who  shall 
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hare  signed  such  resolutioii  to  act  in  accord- 
ance  therewith. 

Mr.  Serjeant  Talfowrd  concurred  with  the 
sentiments  ezpreaeed  by  the  Solicitor-General. 
The  learned  eeijeant  instanced  a  case  in  which 
in  the  early  part  of  his  career  he  had  person- 
ally been  a  sufferer.  In  the  matter  of  the  dis- 
puted claims  respecting  the  Deccan  prize- 
money,  credit  had  been  given  for  fees  to  the 
Amount  of  6>000/.,  the  parties  relying  upon  the 
ondoobted  honour  and  means  of  the  solicitor, 
and  upon  a  warrant  from  the  Crown  to  pay  the 
costs  out  of  the  disputed  fund.  The  solicitor 
£ed  insolvent,  and  the  sum  due  to  counsel  was 
retained  out  of  the  prize-money,  but  the  suc- 
cessful claimants  filed  a  bill  in  equity  against 
the  parties  entitled  to  the  fees.  The  counsel 
with  him  were  Sir  Herbert  Jenner  Fust,  the 
late  Mr.  Harrison,  and  the  present  Lord 
Brougham,  but  Lord  Brougham  had  com- 
promised the  matter,  and  he  was  not  a  party 
to  the  bill.  (Loud  laughter.)  The  ground  on 
which  the  bill  proceeded  was,  that  the  fees  had 
been  supplied  oy  the  claimants  to  their  solicitor 
as  the  cause  proceeded,  and  that  they  had  been 
lost  by  the  laches  of  the  counsel  in  giving 
credit  to  the  solicitor.  The  bill  was  dismissed, 
but  the  then  Attorney  and  Solicitor-General 
(Lord  Campbell  and  Mr.  Baron  Rolfe)  were 
clearly  of  opinion  that  counsel  were  not  entitled 
to  the  fees  for  which  they  had  given  credit, 
and  though  hia  stake  in  the  matter  was  small, 
he  knew  that  his  friends  Sir  Herbert  Jenner 
Fust  and  Mr.  Harrison  lost  a  large  sum  in 
consequence  of  that  decision. 

Mr.  TaXbot  rose  to  support  the  resolutions 
with  unaffected  feelings  of  diffidence  and  some 
degree  of  apprehension.  It  was  no  light  matter 
that  he  and  his  learned  friends  who  had  joined 
in  those  resolutions,  with  a  view  of  maintaining 
the  honour  of  the  profession,  should  now  be 
regarded  somewhat  in  the  light  of  culprits 
coming  to  defend  themselves.  It  would  be 
necessary  for  him  in  some  measure  to  explain 
the  nature  of  the  proceedings  in  parliamentary 
practice,  as  he  had  no  doubt  there  were  many 
fentkmen  present  who  were  unaware  of  the 
diflference  which  existed  between  that  practice 
and  any  other.  It  was  impossible,  he  said,  in 
that  practice,  to  carry  out  the  general  rule  as  to 
the  pre-payment  of  fees.  It  was  out  of  the 
question  to  calculate  beforehand  the  length  of 
tone  which  the  business  might  occupy,  or  the 
quantum  of  labour  that  might  have  to  be  ex- 
pended upon  it.  The  practice  had  therefore 
grown  up  of  allowing  a  certain  time  after  the 
eooclnaion  of  the  buainess  for  the  payment  of 
fiees.  This  leniency,  he  was  sorry  to  say,  had 
been  greatly  abused,  and  it  was  not  an  un- 
conunon  thing  for  the  solicitors  or  parlia- 
mentary agents  absolutely  to  refuse  payment 
of  the  fees,  and  then  to  take  their  papers  to 
another  hamster,  and  the  same  course  might 
then  be  repeated.  Gentlemen  might  well 
imagbe  what  a  disagreeable  position  any  bar- 
lister  of  honourable  feelings  was  placed  in, 
he  was  obliged  from  week  to  week  to 
applicatioiia  for   payment  of  the  fees 


which  had  been  fairly  and  hardly  earned. 
These  sort  of  solicitations,  he  could  assure  the 
meeting,  although  repeatedly  made,  were  very 
often  without  the  slightest  effect,  and  the 
members  of  the  bar  were  utterly  unable  to 
obtain  redress.  It  was  in  consequence  of  such 
constant  occurrences  that  the  resolution  had 
been  come  to  by  which  the  section  of  the  pro- 
fession practising  at  the  Parliamentary  Bar  de- 
termined not  to  receive  briefs,  unless  all  fees  to 
counsel  who  had  been  previously  engaged  were 
paid  up  to  the  end  of  the  Session  of  1847.  It 
nad  been  said  that  every  gentleman  might  act 
for  himself  in  this  matter,  and  refuse  briefs 
unless  his  own  fees  were  paid,  but  that  any- 
thing like  combination  was  objectionable.  The 
combination,  however,  was  oniy  formed  for 
protecting  the  weak.  A  junior  suggested  that 
if  the  resolution  was  carried  that  briefs  were 
not  to  be  received  unless  the  arrears  were  paid, 
the  leaders'  fees  would  be  paid,  but  the  com- 
panies in  question  would  take  their  briefs  from 
the  juniors  without  paving  the  arrears.  H^ 
(Mr.  Talbot)  thought  this  oyght  not  to  be,  and 
that  the  strong  were  bound  to  throw  their 
shield  over  the  weak.  It  may  be  said  this 
was  derogatory  to  the  profession,  and  was  re- 
ducing it  to  a  trade.  The  Solicitor-General  had 
said,  unjustifiably,  as  he  thought,  that  it  waa 
analogous  to  a  resolution  not  to  work  without 
higher  wages.  That  expression  ought  not  to 
have  been  used. 

The  Solicitor-General  begged  to  assure  his 
hon.  friend  that  he  had  used  no  such  expres- 
sion. 

Mr.  Talbot  resumed.  He  was  pleased  to 
hear  he  had  been  mistaken,  and  that  his  hon. 
and  learned  friend  had  not  used  the  expression 
he  considered  objectionable.  He  should  only 
state  in  conclusion,  on  his  own  behalf,  and  on 
the  part  of  those  with  whom  he  acted,  in  com- 
ing to  the  resolutions  now  so  much  condemned 
by  the  Solicitor-General,  that  whether  they 
had  acted  rightly  or  wrongly,  they  were  only 
actuated  by  a  strict  sense  of  nonour  and  upright 
conduct,  and  had  taken  the  course  they  luid 
done  solely  with  a  view  of  supporting  the  dig- 
nity of  the  Bar,  and  carrying  out  those  resolu- 
tions which  they  considered  for  the  general 
benefit  of  the  barristers  practising  before  par- 
Uament. 

Sir  Frederick  Tkenger  said,  he  could  neither 
support  the  resolutions  proposed  by  Mr.  HiU, 
nor  could  he  consent  to  the  negative  resolution 
moved  by  the  Solicitor-General.  His  opinion 
was,  that  this  was  not  a  subject  which  called 
for  any  interference  on  the  part  of  the  Bar.  If 
anf'  question  arose  respecting  the  conduct  of 
any  gentleman  at  the  Bar,  it  might  be  desirable 
to  nave  an  expression  of  opinion  from  the  whole 
body  of  barristers;  but  he  could  not  think  that 
where  any  point  was  raised  as  to  the  manner 
in  which  any  section  of  the  Bar  thought  fit  to 
act  respecting  the  payment  of  fees,  that  it  was 
at  all  necessary  to  have  a  meeting  of  the  Bar  to 
decide  upon  tne  question.  It  was  the  duty  of 
each  barrister  to  act  as  he  thought  most  in  ac- 
cordance  with  his  own  feelings  of  honour  and 

D  2 


Mm9twMff  ^^wm9  ^•l'»""*XV#W^M5WWB»  ^f  trWt^ttHi&fMtfJf  J 


pioprieCy,  and  not  Xo  call  upon  the  Bar  to  gnre 
any  corpreasion  of  opinion  np<Hi  tne  aubjcct.  If 
ihia  were  to  be  done  vpon  erery  occasion,  the 
Bar  woold  hare  to  decide  all  contested  points 
upon  each  individual  case  of  hardship  which 
any  member  might  wish  to  brinfif  forward.  He 
should  therefore  move,  what  in  parliamentary 
proceedings  wonld  be  called  ''the  previous 
ouestion/'  the  effect  of  which  would  be,  in  £ict, 
uiat  no  resolutions  whatever  should  be  proposed. 
(Cries  of  "No,  no.") 

Mr.  Cockburn,  with  much  warmth  of  man- 
ner, defended  the  conduct  which  had  been  pur- 
sued by  the  members  of  the  Bar  practisiD|r  in 
the  parliamentary  committees.  The  learned 
l^entleman  th^n  addressed  himself  to  that  por- 
tion of  the  Solicitor-GenenJ's  speech  in  which 
he  had  stated  it  to  be  a  rule  of  the  Bar,  that 
every  barrister  must  under  all  circumstances 
accept  a  brief  when  offered  to  him.  This  pro- 
position he  denied  most  emphatically;  tnere 
might  be  many  cases  in  which  a  barrister  might 
^hmk  it  right  to  refuse  a  brief,  and  it  was  at 
his  own  option  to  do  so  if  he  thought  fit.  The 
profession  would  otherwise  be  reduced  to  the 
same  rules  that  were  enforced  with  respect  to 
cab-drivers ;  they  would  be  bound  against  thdr 
eonscience,  and  contrary  to  their  feelings  of 
what  was  just,  to  support  any  claim  that  might 
be  put  forward ;  nothing  could  be  more  calcu- 
lated to  lower  the  character  of  the  profession  or 
degrade  its  members.  He  contended,  that  it 
waa  perfectly  competent  for  Mr.  Keating  or 
Mr.  Smith,  knowing  as  they  did  that  Mr.  Tal- 
bot had  been  shamefully  and  abominably 
treated,  to  refuse  the  briefs  tendered  to  them 
imder  the  circumstances.  He  concluded  by 
submitting  an  amendment  to  the  effect, 
''diat  it  was  competent  for  a  barrister  in 
the  exercise  of  his  discretion,  but  without 
any  reference  to  his  own  emolument  or  in- 
temt,  to  refuse  any  brief  that  was  offered  to 
him." 

Mr.  Tbm^  addressed  the  meeting  in  favour 
of  the  course  proposed  by  the  Solicitor-General, 
but  waa  heard  with  some  impatience.  It  was 
preposterous,  he  observed,  that  one  barrister 
should  take  upon  himself  to  refuse  receiving  a 
brief  until  otner  barristers  were  paid.  How 
could  one  barrister  tax  the  fees  of  another  ? 
The^  difficulty  in  which  those  who  practised  in 
nariiament  found  themselves,  was  occasioned 
by  thehr  own  acts.  Briefe  were  delivered  with- 
Cfutfees,  and  the  amount  not  filled  up  untQ 
the  end  of  the  session.    (Cries  of  **  No,  no.") 


petent  for  any  sectioii  of  tlw  Bartopessi 
a  resolution.  He  considered  that  the  qwi 
as  to  the  power  of  barristers  to  refiiae  any  brief 
rested  upon  a  much  broader  basis  than  luid 
been  presumed  by  Mr.  Cockbom.  It  was  the 
duty  of  counsel  to  accept  a  brief  from  whatever 
source  it  might  cooie,  and  be  had  no  right 
whatever  to  refuse  it  This  was  a  matter 
which  affected  the  rights  of  every  individnsL 
It  was  not  in  respect  of  their  professional 
clienta  that  he  considered  this  question  rested* 
but  he  contended  that  the  righta  of  the  clieBle 
who  were  really  interested  m  the  decision  of  « 
cause  required  that  they  might  command  the 
talents  of  any  member  m  the  Bar  whom  they 
considered  most  likely  to  benefit  their  came  ; 
and  it  was  not  because  of  some  dispute  thcfar 
solicitors  might  have  with  any  particnlar 
counsel  that  &ey  were  to  be  depnved  of  sndi 
right.  He  would  carry  the  matter  still  fttftker, 
and  contend  that  a  barrister  was  bound  to  re- 
ceive a  brief  presented  to  him  with  the  fee  paid 
upon  it,  even  from  a  cfient  who  might  be  in- 
debted to  him  in  any  amount  for  mrnxmm 
business  transacted  far  diat  client.  He  wav 
well  aware  that  in  many  cases  losses  had  been 
sustained  by  members  of  the  Bar  in  respect  of 
fees,  but  the  only  remedv  waa  to  adhere  strMIy 
to  Uie  rule  of  the  profession,  not  to  recme 
briefs  unless  the  fees  were  pmd  at  the  time  Ae 
briefs  were  delivered.  If  any  counsd  chose  to 
depart  from  this  rule,  it  was  a  matter  between 
him  and  his  client,  but  there  waa  no  necesaitf 
for  the  interference  of  the  Bar.  He  regretted 
very  much,  and  he  believed  he  ex|Nresaed  the 
opinion  of  all  his  friends,  that  such  a  resolution 
had  ever  been  come  to  by  the  pariiamentary 
counsel.  Hiis  resolution  having  been  s«^ 
mitted  to  the  meeting,  they  were  called  upon 
to  ezpreas  a  decided  opinion  on  it.  It  was  sn 
affront  to  the  other  branch  of  the  profeeaion* 
For  himself,  and  he  believed  he  might  say  «i 
much  for  all  his  learned  friends,  there  was  no 
ground  for  general  coropbdnt  to  be  made 
against  solicitors  or  attorneys. 

Mr.  Peacoeh  followed  on  the  same  aide,  sn^ 
pointed  out  the  absurdity  that  would  UXkm 
from  carrying  to  the  fullest  extent  the  prindple 
embodied  in  the  resohrtions. 

Mr.  W.  P.  Wwtdy  Q.  C,  also  condemned  tfie 
resolutions,  but  was  deairons  of  expreasini^ 
his  disapproval  in  terms  that  would  not  be 
offensive  to  the  members  of  the  parfiamenitarw 
Bar.  The  learned  gentleman  also  observen 
that  the  system  of  giving  credit  for  fees  wae 


He  could  not  doubt  his  own  eyes  that  this  objectionable,  because  it  led  to  the  possibilily 
I  so.  of  one  counsel  being  selected  before  anodMr, 

because  he  gave  longer  credit. 

Several  other  members  of  the  Bar  acemeJ 
desirous  of  obtaining  a  hearing,  but  the  criee 
of  "  Divide  "  became  so  general,  that  the  At* 
tomey- General  put  it  to  Sie  meeting  whether 


Mr.  Mahn$  said,  that  aa  the  meeting  had 
been  hearing  a  great  deal  from  the  leaders  of 
tiie  Bar,  periiape  they  would  not  be  unwilling 
to  hear  a  junior.  (Cries  of  hear,  hear.)  He  rose 
for  the  purpose  of  expressing  what  he  believed 
to  be  the  opinion  of  neariy  idl  the  junior  mem- 
bers of  the  profession.  He  thought  tiiat  it  was 
not  competent  for  a  general  meeting  of  the  Bar 
to  come  to  a  decision  not  to  receive  any  briefs 
upon  which  previous  fees  to  other  counsel  had 
not  been  paid ;  and  it  certainly  was  not  com- 


the^  would  hear  anv  further  alignments,  and  It 
having  been  decidea  almost  unammonsly  that 
a  dtvinon  should  take  plaee,  the  learned  cheiiw 
man  proposed  the  amendment  of  Mr.  Codb- 
bum,  which  was  negatived  by  a  large  majoritf  • 
Sir  Frederick  Thesiger's  ameadment  was  else 
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leptiTed,  and  iinon  the  resolntions  h&n^  put, 
die  meeting  decided  in  favour  of  the  Solicitor- 
General's  resolution,  in  opposition  to  the  re- 
aolntions  proposed  Mr.  Hill,  almost  unani- 
moaaly,  there  having  been  not  more  than  20 
liaods  held  up  in  their  favour. 

The  Attomey-General  then  said,  he  agreed 
irith  the  opinion  which  had  been  expressed, 
that  barristers  were  bound  to  receive  briefs 
wheaeTer  they  were  offered,  if  accompanied  by 
Ae  usual  fee ;  but  he  would  allow  tnat  there 
were  some  peculiar  cases  in  which  a  barrister 
might  be  justified  in  refusing  a  brief.  He  con- 
sidered, however,  that  the  present  case  was  not 
one  where  this  rule  coula  be  dispensed  with. 
Hewonld  point  out  one  great  inconvenience 
diat  would  arise  from  this  course  being  pur- 
sued. If  a  counsel,  acting  upon  such  a  reso- 
hHioB  as  that  adopted  by  &e  counsel  practising 
Ik  tiie  Psrliaineotary  Bar,  were  to  refuse  a  brief, 
it  voold  be  offered  to  another  oentleman,  who 
vmld  consider  himself  bound  in  honour  to 
adopt  the  same  rale,  and  the  brief  would  then 
devolve  upon  some  other  gentieman  who  had 
BOt  the  sane  delicacy  of  feeUng.  He  was  fully 
satisfied  that  the  gentlemen  who  had  origi- 
Bited  the  reaulotion  in  question  had  acted 
with  the  most  perfect  good  faith  and  honour- 
aUe  imprwsiona,  but  still  he  could  not  agree 
with  them  in  the  propriety  of  the  course  they 
had  taken. 

A  vote  of  thanks  to  the  Attorney-General, 
iigr  his  aUe  conduct  ui  the  chair,  was  then  pro- 
msed  by  the  Solidtor-Genend,  seconded  by 
Mr.  Geone  Turner,  and  carried  unanimously, 
after  which  the  meeting  broke  up. 

In  reviewing  the  proceedings  of  this  meet* 
wf,  we  woold  mrrionaly  avoid  observations 
^respectful  to  any  of  the  parties  concerned, 
bowever  moch  we  may  differ  from  them. 
Meed,  the  course  adopted  at  the  meeting 
aSbrds  so  much  matter  for  congratulation, 
that  we  may  be  well  excused  for  avoiding 
the  ungnuaoos  office  of  condemning  what 
ttl  fiom  mj  of  the  speakers.  The  result 
kivfs  notbuig  to  be  regretted,  and  little 
hither  to  be  said  on  the  subject  under  die- 
Qttsion. 

The  Solicitor-General,  taking  that  pro- 
minent position  which  his  station  in  the 
pofession,  his  hereditary  claims  on  it,  and 
oil  private  ohaiaoter  jusUv  entitled  him  to, 
Mi  the  reac^tioiis  of  the  Parliamentary 
Bsrvith  m  decided  negative.  He  pointed 
Mt  in  terms  not  less  forcible  from  the  sim- 
plicity and  brcvitv  with  which  they  were 
eipressedj  how  aerogatory  it  was  to  the 
^gnity  and  character  of  the  Bar  that  a 
Mction  of  its  members  should  enter  into  a 
comhination  on  the  subject  of  fees ;  and  he 
QnnwTated  the  prindple,  afterwards  very 
iUy  amplified  and  expounded  by  two  mem- 
krs  of  ttie  junior  Bar  who  addressed  the 
nestings  that  the  aeoeptanoe  of  a  brief  ten- 


dered in  the  r^nhr  manner,  in  a  case  de- 
pending before  a  tribunal  at  which  the 
counsel  was  accustomed  to  practise,  was  a 
right,  not  of  the  professional  client,  but  of 
tlM  real  suitor  whose  interests  were  involved 
in  tlM  litigation. 

Sir  Frederick  Thesiger  pitipoaed  to  avoid 
determining  the  question  the  meetine  was 
assembled  to  discuss,  upon  the  ground  tiiat 
it  was  a  matter  with  which  the  Bar  as  a 
body  had  no  concern.  The  grounds  u|^ 
which  he  recommended  this  temporising 
expedient,  we  rejoice  to  find,  neither  satis- 
fied the  ^celiBffs  nor  convinced  the  judg- 
ments of  those  he  addressed,  and  his  pre* 
position  met  with  very  Kmited  support. 

At  a  later  stage  of  the  procedhngs,  and 
when  the  deliberate  sense  of  the  meetins; 
had  been  very  unequivocally  demonstrateo, 
Mr.  Cockbum  came  to  the  rescue  of  his 
parliamentary  friends,  by  adroitly  proposins 
an  amendment  which,  althoo^  it  involvea 
an  abstmet  principle  that  ma^  have  fairly 
commanded  the  assent  of  a  maiority  of  those 
who  were  present — namely,  that  occasions 
might  arise  in  which  a  barrister  would  he 
justified  in  declining  to  hold  a  brief  ore- 
sented  in  the  regmar  manner — was  obvi- 
ottsly  quite  beside  the  question  the  meetiqg 
was  called  upon  to  determine.  As  pomtedly 
and  conclusively  put  by  both  the  Attorney 
and  SoIidtor^Qeneral,  admitting  that  there 
might  be  exceptions  to  the  general  rule  that 
a  barrister  is  bound  to  hdd  a  brief  in  a 
court  in  which  he  practises,  when  such  brief 
is  regularlv  presented,  the  droumstancea 
under  which  tne  Parliamentary  Bar  resolved 
to  act  did  not  fall  within  the  exceptions. 

Tile  amendment  of  Mr,  Cockbum  wae 
therefore  rejected  by  an  overwhelming  ma- 
jority, and  the  resolutions  of  the  rariia> 
mentary  Bar  met  by  a  direct  and  all  but 
unanimous  negative  from  the  largest  Bar 
meeting  ever  held.  Perhaps  it  had  beei^ 
better  that  the  question  had  never  beea 
mooted,  but  as  it  was  formally  brouf^ 
under  the  consideration  of  the  profession, 
the  result  cannot  be  deemed  other  thai 
satiafactory. 


FEES  IN  COURTS  OF  LAW  AND 
EQUITY. 

QaCOND   RXPOBT. 

Thv  Select  Committee  appointed  to  inqmre 
into  and  report  to  the  House  on  the  Taxation 
of  Suitors  in  the  Courts  of  Law  and  Equity  bv 
the  collection  of  Fees,  and  the  amount  thereof 
and  the  mode  of  collection,  and  the  appn^ 
priation  of  Fees  in  the  Cbmts  of  Law  and 
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Equity,  and  in  all  Inferior  Courts,  and  in  the 
Courts  of  Special  and  General  Sessions,  in 
England  and  Wales,  and  in  the  Ecclesiastical 
Courts  and  Courts  of  Admiralty;  and  as  to 
the  Salaries  and  Fees  received  by  the  Officers 
of  those  Courts,  and  whether  any  and  what 
means  could  be  adopted  with  a  view  of  super- 
intending and  regulating  the  collection  and  ap- 
propriation ther^;  and  who  were  empowered 
to  report  their  opinions  thereupon,  from  time 
to  time,  to  the  House ; — Have  considered  the 
matters  to  them  referred,  and  have  agreed  to 
the  following  Resolutions : 

1.  That  all  officers  of  the  Court  of  Chancery 
ought  to  be  paid  by  salary. 

2.  That  to  supply  the  stimulus  to  exertion 
arising  from  remuneration  by  fees,  the  due  and 
efficient  performance  of  the  duties  of  the  officers 
ought  to  be  secured  by  supervision,  by  the  re- 1 
sponsibility  of  the  superior,  by  advancement 
for  merit,  and  by  removal  for  misconduct.         ' 

3.  That  for  the  purpose  of  securing  proper  j 
supervision,  the  establishment  of  a  supervisor  • 
is  necessary.  I 

4.  That  the  subordinates  in  each  office  should 
be  under  the  control  of  the  superiors,  who 
should  be  responsible  for  the  due  performance 
of  their  duties. 

5.  That  each  person  in  the  office  should  be 
advanced  to  the  higher  grades  by  the  Lord 
Chancellor,  according  to  his  merit ;  and  that, 
in  order  to  enable  him  to  judge  thereof,  regular 
annual  reoorts  should  be  made  by  the  super- 
visor to  the  Lord  Chancellor. 

6.  That  all  persons  should  be  liable  to  be 
removed  in  every  office  for  misconduct  or  for 
permanent  inability  to  perform  the  duties 
thereof, — ^the  superior  of  the  office  by  the  Ix)rd 
Chancellor  and  Master  of  the  Rolls ;  the  in- 
ferior by  the  Lord  Chancellor  alone ;  on  proof 
of  such  misconduct,  or  of  such  permanent  dis- 
ability. 

7*  That  each  officer  should  receive  a  retiring 
pension  for  permanent  disability  after  a  stated 
neriod  of  service,  or  without  permanent  disa- 
Dility,  after  a  further  period  of  service. 

8.  That  the  fees  taken  should  be  carried  into 
one  fund,  and  applied  in  the  most  efficient  and 
economical  manner  in  promoting  the  interests 
of  the  suitors ;  that  is,  the  support  of  such 
officers  as  are  not  paid  out  of  the  Consolidated 
Fund. 

9.  That  in  taking  of  fees  the  following  things 
are  to  be  provided  for  :— 

1.  That  no  more  is  levied  than  is  abso- 
lutely required  for  the  purpose  for  which  fees 
are  imposed. 

2.  That  all  fees  imposed  shall  be  actually 
levied. 

3.  That  the  whole  amount  levied  is  ap- 

I)lied  for  the  purposes  for  which  the  fees  are 
evied. 

10.  To  promote  the  first  object  it  is  import- 
ant to  consolidate  offices  as  much  as  possible, 
and  to  discontinue  useless  offices  and  forms  of 
proceeding. 

11.  To  promote  the  second  object,  it  is  es- 


sential to  provide  a  test  of  payment,  so  that  no 
person  should  be  able  to  escape  the  payment  of 
the  fees  imposed. 

12.  To  promote  the  third  object,  it  is  essen- 
tial to  provide  a  check,  whereby  the  total  amount 
levied  may  be  paid  into  the  Fee  Fund. 

13.  To  promote  all  three  objects,  it  is  essential 
that  fees  should  be  consolidated,  so  as  to  be 
made  as  few  in  number  as  possible. 

14.  That  the  fees  should  be  levied  with  as 
little  inconvenience  to  the  suitor  as  possible, 
and  should,  as  nearly  as  may  be,  represent  the 
amount  of  benefit  derived  by  him. 

15.  That  the  amount  required  for  the  main- 
tenance of  the  Court  of  Chancery,  when  the  in- 
come arising  from  the  Suitors'  Fund  is  insuffi- 
cient to  pay,  should  be  raised  in  the  following 
manner:  viz. — 

*  1.  That  a  poundage  of  one-half  per  cent, 
should  be  paid  on  tiie  investment  of  all  sums 
of  money  paid  into  Court,  and  one-half  per 
cent,  on  the  payment  of  all  dividends,  and 
one-half  per  cent,  on  the  passing  of  the  ac- 
counts  of  all  receivers. 

*  2.  That  a  fee  of  sufficient  amount  to 
make  up  the  rest  of  the  income  required, 
should  oe  paid  on  every  order  pronounced 
by  the  Court. 

16.  That  no  other  fee  of  any  sort  or  descrip- 
tion should  be  taken  in  an  office  of  or  con- 
nected with  the  Court  of  Chancery. 

As  to  the  Consolidation  and  Abolition  of  Ofices, 

17.  That  the  office  of  Clerks  of  Accounts 
sh6uld  be  abolished. 

18.  That  the  office  of  Master  of  the  ReporU 
should  be  abolished. 

19.  That  the  Affidavit-office  should  be  abo- 
lished. 

20.  That  the  business  now  transacted  in  the 
office  of  the  Master  of  the  Reports,  and  in  the 
Affidavit-office,  should  be  transferred  to  the 
office  of  the  Clerks  of  Records  and  Writs. 

21.  That  Orders  of  Course  should  be  abo- 
lished as  far  as  practicable,  and  that  such  as  it 
may  be  considered  expedient  to  continue  should 
be  transferred  to  the  Registrars'  Office,  and  be 
drawn  by  them:  and  that  the  drawing  and 
issuing  thereof  at  the  Rolls  should  be  discon- 
tinueo. 

22.  That  the  number  of  Masters  in  Ordinary 
should  be  reduced. 

23.  That  the  system  of  brokerage  on  suitors' 
funds  should  be  discontinued,  and  that  the 
Accountant-General  should  be  paid  by  a  salary, 
and  that  only  the  balance  of  the  stock  reouired 
to  be  bought  or  sold  in  each  day  should  be 
bought  or  sold  by  the  broker,  and  that  the 
one-eighth  per  cent,  on  the  funds  transferred 
thereby  saved  to  the  suitor,  and  which,  but 
for  this  alteration,  would  have  been  actually 
bought  and  sold,  should  be  paid  to  the  Suitors' 
Fee  Fund  for  the  benefit  of  Uie  suitors* 

6th  May,  1848. 
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NOTICES  OF  NEW  BOOKS- 


Popular  Letters  on  Special  Pleading,  ad- 
^  dressed  to  those  about  to  enter  on  the 
Study  of  the  Common  Law.  By  Jos  e  ph 
Philips,  Esq.,  M.  A.,  of  the  Iniier 
Temple,  Special  Pleader.  London:  Wil- 
liam Benning  &  Ck).     1848.     Pp.  55. 

The  object  of  this  short  treatise  w  well 
stated  in  the  preface,  from  which  we  make 
the  following  extract : — 

"  It  i«  well  known  that  the  great  majority  of 
CommoQ  Law  Students  who  enter  at  the  Inna 
of  Coart,  with  a  view  of  preparing  for  the  B.r, 
—many  of  them  fresh  from  the  Universitiea,  — 
on  commencinf^  their  studies  in  London  know 
next  to  nothing  about  Law,  and  littrally  nothing 
about  Special  Pleading  or  the  seneral  businens 
of  the  Pleader.  In  this  state  they  enter  cham- 
bere;  aad  here  the  pupil  undertakes  the  firat 
case,  hm  the  range  of  the  library,  and  alao  the 
initniction  and  assistance  of  the  pleader  so  far 
as  he  has  time  to  give  it.  i 

"The  newness  of  the  acene,  the  collection 
before  him— books  of  precedents,  works  on 
pleading,  on  contracts,  on  torts  or  wrongs,  and 
again  even  large  volumes  on  divisions  merely 
and  snbdiviaions  of  these  subjects,— the  re- 
pru,  the  statutes,— all  together  tend  to  throw  I 
lum  into  almost  hopeless  .perplexitv.     He  asks  ! 
many  questions,  there  are  many  others  that  he ' 
vonld  like  to  ask,  and  which  perhapa  would  \ 
only  do  him  credit  if  he  did  ask,  and  yet  he 
does  not,  partly  from  a  fear  of  being  thought ' 
wanting  in  apprehension,  and  partly  from  a  de- 1 
•ire  not  to  occupy  too  much  time  with  such ' 
inquiries ;  and  the  danger  now  ia  that  his  he-  ! 
otation  will  turn  into  disgust  or  a  settled  in* 
Merence  that   may  not  afterwards  be  veryj 
«a>ily  overcome.     I  therefore  think  that  a  few  : 
letters  of  a  popular  and  easy  chamcter  relating  | 
to  the  business  of  a  Special  Pleader,  with  a  few , 
iflnstrations,  will  not  be  unacceptable  to  those  ; 
vbo  are  about  to  become  atudents  at  law,  and  ' 
B  yet  know  nothing  of  law;  and  I  abould  wish 
oj  this  means  to  convey  to  them  some  general 
notion  of  the  subject,  that  both  may  in  itself  be 
luefhl,  and  may  also  enable  them  to  see  a  little 
befond  the  mist  and  confusion  that  they  must 
encounter  at  the  outset  of  their  career.     I  do 
sot  pretend  that  within  so  small  a  compass, 
and  in  such  a  form,  much  knowledge  of  law 
can  be  conveyed,  but  I  ihink  that  by  a  alight 
iketch  of  this  kind  I  propose,  those  for  whom 
it  is  intended  may  be  lea  to  perceive  that  the 
tuk  they  have  chosen  is  not  by  any  means  one 
of  overwhelming  difficulty,  and  that  the  mere 
technicalities  being  surmounted  by  some  pa- 
tience and  industry,  they  have  only  before  them 
a  rery  pleasant  exercise  for  the  intellect,  and  a 
eourw  of  reading  and  balancing  of  opinion, 
which  independently  of  its  being  blended  with 
^r  future  prospects,  is  about  to  be  of  great 
fcnrice  to  them  in  improving  and  strengthen- 
iag  tfadr  understanding  and  judgment." 


The  work  consists. of  eight . letters,  in. 
which  Mr.  Philips  has  comprised  his  con- 
cise view  of  special  pleading,  and  which,  so 
far  as  the  subject  is  capable  of  it,  he  has 
rendered  popular,  or  at  least  presented  in  a 
form  less  technical  and  repulsive  than  it 
must  generally  appear  to  the  legal  student. 
We  recommend  it  to  the  perusal  of  our 
young  readers  in  both  branches  of  the  pro- 
fession. 


COUNTY  COURTS'  PRACTICE. 


7b  the  Editor  of  the  Legal  Observer. 

BBBVICS  OF  PR0CB88. 

Sib, — I  beg  respectfully  to  call  your  atten- 
tion to  the  dilatory  and  very  inefficient  practice 
established  in  these  new  "easy  and  expedi- 
tious courts,"  and  to  the  grievous  expensea  en- 
tailed upon  the  suitors.  In  the  first  stasie  of 
the  proceedings,  viz.,  the  issuing  of  the  plaint, 
(to  a  lawyer,)  there  is  no  difficulty  whatever, 
but  in  the  service  of  it  personally  on  defendant, 
as  required  by  the  act,  not  only  great  difficulty 
is  experienced,  but  delay  and  expense  unneces- 
sarily incurred.  In  one  of  the  courts  with 
which  I  am  acquainted  the  bailiff's  officer  calls 
at  the  defendant's  residence  once  and  inouires 
if  defendant  is  at  home,  if  the  answer  snould 
be  "  not  at  home,'*  he  leaves  the  plaint  with 
the  person  who  answers  the  door,  taking  down 
the  name  of  that  party,  and  retires  satisfied  that 
he  has  done  his  duty.  The  officer  does  not 
take  any  further  trouble  in  the  matter ;  he  does 
not  make  a  second  call  to  ask  if  the  plaint  has 
reached  defendant's  hands ;  he  does  not  make 
any  of  thoae  endeavours  to  effect  a  sendee  in 
the  way  an  attorney's  clerk  would  do.  The 
officer  of  the  court  is  a  perfect  stranger  to  the 
defendant,  he  knows  nothing  of  his  person  or 
habits,  when  defendant  is  at  home  or  elsewhere, 
all  of  which  the  plaintiflfs  attorney  is  familiarly 
acouainted  with. 

I  will  give  you  one  out  of  €re  instances,  in 
which  this  part  of  my  subject  have  shared  the 
same  fate.    I  had  occasion  to  summon  a  lady 

at .    She  reaided  in  her  own  house,  was 

accessible  to  myself  and  all  her  friends,  and 
anybody  else  who  chose  to  call  at  reasonable 
hours.  The  officer  of  the  court  called  in  the 
manner  alreadv  described,  Idft  the  plaint  with 
a  Mrs.  £.,  only  asking  her  name ;  he  did  not 
even  ask  whether  she  was  a  servan^  a  lodger, 
or  a  visitor,  or  even  whether  she  resided  in  the 
house.  On  the  1 0th  day  before  the  hearing, 
I  called  at  the  court  to  ascertain  if  defendant 
had  been  served,  (for  I  understand  that  no 
attempt  is  made  to  serve  the  process  till  the 
last  day  of  service,  which  must  be  10  days  be» 
fore  the  day  of  hearing,  although  it  frequently 
happens  that  it  might  be  served  a  week  pre- 
vious). Finding,  in  point  of  fact,  that  the 
officer  could  tell  me  nothing  more  than  that  ho 
had  left  the  plaint  with  a  Mra.  B.  at  defendant's 
house,  I  was  obliged  to  find  out  myself  who 
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aad  iHiat  Mif .  B.  wu,  uA  hy  dint  of  perse- 
venmce  and  aora  •zpABse,  I  discovorea  that 
Mrs.  B.  was  no  other  than  defendant's  do- 
mestic servant,  whereupoa  I  was  obliged  to  11^0 
back  to  the  court  and  give  directions  to  the 
same  officer  to  serve  Mrs.  B.  with  a  subpoena 
to  appear  at  court  on  tlie  day  of  hearing,  to ' 
state  to  the  court  what  she  had  done  wi&  the 
pbdnt ;  and  fortunately  for  me,  Mrs.  B.  was 
subpoenaed  and  did  appear  at  the  api>ointed 
time,  and  did  in  a  very  sunple  manner  inform 
the  court  that  she  had  given  the  process  to  her 
mistress. 

Now,  let  me  ask  vou,  (regardless  of  die  addi- 
tional cost  of  the  subpoena,)  have  I  not  made  out 
a  case  which  entitles  the  suitor  to  an  alteration 
of  the  practice  in  these  Courts,  as  respects  the 
service  of  its  priraarjr  process  ?  Is  it  to  be  en- 
dured, that  a  suitor  is  to  be  vexed  and  harassed 
in  the  manner  I  have  been  ?  If  I  could  have 
issued  the  process  in  question  in  like  manner 
as  any  suitor  can  do  in  the  Superior  Courts  at 
Westminster,  and  serve  it  himself  or  place  it  in 
the  hands  of  a  person  who  can,  without  loss  of 
time  or  unneceMarv  expense,  efiect  the  service, 
is  it  not  desirable  uiat  the  suitor  should  be  en- 
abled to  do  so  by  having  the  control  of  the 
service  of  process  for  wUch  he  has  paid,  in 
most  cases  treble  the  amount  he  would  pay  for 
a  writ  in  any  of  the  Superior  Courts.  I  do  not 
seek  to  cast  any  blame  on  the  offioers  of  these 
''cheap''  Courts, — it  is  the  practice  of  the 
Courts  which  I  seek  to  get  changed  in  this  re- 
spect. Neither  the  bailiff  nor  his  officer  is 
allowed  any  fee  for  extra  exertion,  and  we  all 
know  that  unpaid  agents  are  the  worst  of  all 
servants. 

I  have  alluded  to  the  primary  process  of  these 
Courts ;  but  to  show  you  more  fully  the  advan- 
tage a  solicitor  derives  from  having  the  conduct- 
ing of  the  process  in  his  own  hands,  I  will 
retote  what  took  place  in  the  same  suit  after 
getting  the  final  judgment  of  the  Court.  A  Ji, 
fa.  issued,  and  was  placed  in  the  hands  of 
the  bailiff's  officer,  who  went  to  defendant's 
house,  and  finding  on  the  door  being  partly 
opened  that  the  chain  inside  was  up,  walked 
away,  and  told  me  he  could  not  get  in,  no  stra- 
tagem used,  no  endeavour  of  any  kind  made  to 
set  into  the  house,  besides  going  to  the  front 
door  and  boldly  knocking.  I  told  the  officer 
that  was  not  the  waj  to  do  business  of  this  na- 
ture, and  desired  him  to  meet  me  the  next  day 
and  I  would  see  what  I  could  do.  Accordingly 
we  met  in  the  neighbourhood  of  the  defendant's 
house,  I  knocked  at  the  door,  was  admitted, 
and  of  course  tiie  officer  followed  instanter. 
This  statement  clearly  shows,  that  if  the  pro- 
cess were  entrusted  to  the  keeping  of  the  suitor, 
or  at  least  put  under  his  control  to  some  ex- 
tent, much  of  the  inconvenience,  delay,  and 
expense  attending  the  prosecution  of  suits  in 
these  Courts  would  be  avoided.  The  length  of 
this  article  precludes  me  at  present  going  into 
the  subject  of  grievous  expenses  entaileaupon 
the  suitors,  which  are  wholly  disproportioned 
to  the  benefits  oontessedly  bestowed. 

T,  W.  H. 


KEPBAL  OF  CERTIFICATE  DUTY. 

The  time  approaches  for  bringing  in  the  bill 
for  the  Repeal  of  the  Certificate  Duty,  which 
has  been  fixed  for  Tuesday,  the  30th  inst. 

We  observe  that  the  profession  in  Scotland 
b  coming  forward  to  support  the  measure,— a 
petition  has  arrived  from  Aberdeen. 

The  following  is  a  list  of  the  further  petitions 
presented  from  the  country ;— * 
Cambridge  Helston 

Coleford  Kingsbri^ge 

Derby  Wotton-under-Edge. 

Dursley 
The  petition  from  the  attorneys  and  solkntors 
of  London,  agreed  to  at  the  general  meeting  of 
22nd  March,  is  in  the  hands  of  Lord  Robert 
Grosvenor,  and  will  be  jiresented  either  before 
or  at  the  time  of  the  motion  for  leave  to  bring 
in  a  bill. 


METROPOLITAN  AND  PROVINCLU- 
LAW  ASSOCIATION. 

7b  the  Editor  qfthe  Legal  Observer. 

Sir,— I  observe  that  the  Editor  of  the  Law 
'Hmes,  notwithstanding  your  conclusive  evi- 
dence to  the  contrary,  still  maintains  his  opinioa 
that  the  Provinciid  Solicitors  are  not  duly  ap- 
preciated in  London,  and  that  tiie  Incorporated 
Law  Society  attends  only  to  the  intereste  of  the 
London  profession.  He  advises  a  union  of  tiie 
countrv  solicitors,  and  insists,  that  an  Associa- 
tion of'^town  and  country  members  will  practi- 
cally, as  to  diree-fourths  of  the  influence 
be  only  another  London  society.  The  follow- 
ing  is  abstracted  from  his  leading  article  of 
last  Saturday : — 

"  We  proposed  the  formation  of  a  distinct 
Association  of  tiie  Provincial  Attome)'s,  beingr 
satisfied  that,  in  the  first  place,  the  interests 
of  town  and  country  were  not  always  identical ; 
2ndly,  that  the  London  Profession  had  already 
an  efficient  representative  in  the  Law  Institu- 
tion ;  3rdly,  that  to  have  another  society,  com- 
bined of  both,  would  be  to  give  to  the  attonieya 
in  the  country  only  one-fourth  of  the  assodated 
influence,  instead  of  one-half,  to  which  they 
are  entitled;  4tiily,  because  any  society  in 
which  they  were  conjoined  must,  from  the 
distant  position  of  the  countrjr  members,  prae^ 
ticaUy  become  a  London  Society,  directed  by 
London,  and  thus,  of  course,  neutralising  Uie 
very  objecte  for  which  the  association  of  the 

Srovinces  was  required;  Sthly,  because  two 
istinct  bodies,  representing  two  distinct  in- 
tereste, acting  as  aUies,  each  in  ite  own  sphere^ 
would  be  more  powerful  for  every  purpose  tiian 
a  society  which  nominslly  combined  both,  but 
in  whicn  one  must  be  predominant,  and  that 
one  already  represented  oy  another  institution*** 
Your  readers  must  be  surprised  at  the  as- 
sertion made  in  tiie  same  paper,  that  the  Legal 
Observer  endeavoured  to  prevent  the  formation 
of  the  new  society.  Your  readers  well  know 
that  from  the  first  you  encouraged  the  associa- 
tion on  the  express  ground  that  a  tmson  qf 
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tMm  mti  cotmiry  soUeiiors  was  estemiial  to  «e- 
«■»  the  interests  qf  tksnrofessUm  in  generaiy — 
wluck  unioQ  the  Law  Times  still  opposes.  The 
Editor  nofesses  to  tapport  the  associatioii,  yet 
contends  it  will  do  little  service  for  his  friends 
in  the  countfj,  who  ought  to  unite  independ- 
end7  amongst  themaelTes. 
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TRINITY  TERM  EXAMINATION. 

The  number  of  Candidates  lor  the  ensuing 
Term,  is  considerably  less  than  the  last.  The 
persons  who  have  given  notice  of  admisaion  are 
188,  bat  66  of  these  have  already  been  ex- 
amined, and  the  actual  number  wiu  probaUj 
be  less  than  100. 


ATTORNEYS  TO  BE  ADMITTED. 

TrmUy  Term,  1848. 

[Concluded  from  onr  last  Number,  p.  $0,  anU.] 
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CUrW  Names  and  Residence, 
Hooper,  Samael,  7.  Spencer-ttreet,  Northampton- 

Bqaare ;  The  Rise  of  the  Hill,  Richmond 
HiD,  Laurence  Robert,  8,  Marlborough-place,  St. 

John's  Wood ;  and  Bramcota  . 
Haaro,  Iliomas  Bayle/,  Ryde        •        .        .        . 

HoLnai,  William,  8,HarIe7ford-8tr8et,  Kennington 

Jooai.  Richard Bearan,  5,  Amndel-street, Strand; 

Uaoelly  ;  end  Strand 

King,  Alfred  Uasaall,  10,  LyonVinn,  Strand 

Kanoett,  Joseph  Webb  Pilcher,  Tottenham ;  and 
Dover  

Kidd,  Roberty  Jan.,  S7,  Lamb'a-condait-atreet ; 
and  North  Shielda  .        ,        .        .        • 

King,  Samuel  Leyaon  Wiekens,  29,  Wilmington- 

,      "qoM*  

Ley,  Robert,  7,  Wakefield-atreet,  RegentVaqnare ; 

and  RateUfFe  Culey 

lioyd,  Jamea  Hogaon,  36,  Rotherfield-atreet,  Ii- 

lingtoa 


7b  whom  Articled,  Asngn/sd,  6^. 
N.  Hooper,  Pump-conrt,  Temple. 

J.  Fox,  Nottingham 
W.  Heam,  Cariabrooke,  lale  of  Wight  J 
J.  H.  Heam,  Newport 


J.  Holmea,  Booking 
J.GorenySouthMi 


[olton-atreet 


Loard,  William  Charlea,  Croydon 

Laife,  OetaTina,  5,  Cumberland- terrace,  Lloyd- 

aqoare  ;  Richmond  ;  and  Judd-aireet  . 

Uoyd,  Hugh,  57,  Hatfield-atreet,  Stamford-atreet, 

Blaekfriars ;  and  Trallwjm     •       .        •       . 


B.  Jonea,  Llanellj 

Alfred  King,  Paper-bnUdinga,  Templej) 
Wm  B.  Ruaaell,  Paper-bnildioga,  Temple 

Matthew  Kennett,  Dover 

Henry  logledew,  Newcaatl^npon-Tyne 
Samuel  King,  22,  Wi^ington-aqnare  ;  Famival'i 
inn 

John  Thomaa  Pilgrim,  Atheratone 

Charlea  Ford,  Bloomabnryaquare 
John  M.  Teeadale,  Fenchurch^treetJ 
G.  I.  Fielding,  Richmond, 

Thomaa  Walker,  FumiTara-inn 
Peter  Wrieht,Paper-bnildinge 

C.S.  FaUowdown,  Faper-buildinga 

C.  Attwatera,  Papei^buildinga 

A.  King,  Paper-buiidinga 


Gilbert  Stephena,  Northnmberland-itreeC 


Wm.  Beamont,  Warrington 

Charlea  Henry  Stedman,  Guildhan-cbambeni;| 

William  Harding,  Buralem 
William  Iioaden,  Bedford-place  •' 
John  Baron  Bowker,  Biahopa  Stortfbrd 


Longman,  William  Churchill,  8,  Weatboume-place^ 

Eaton-aquare c    ^ ,  _ 

Levy,  Edward  Lawrence,  17,  Norfblk-atreet,  Strand    Charlea  Lewia,  9,  Groavenor-atraet 
Lowe,  Thomas  Frederick,  2,  Store-atreet,  Bedford- 

aquare ;  and  Warrin^on 
Uoyd,  John,  jun^  21,  Earra-terrace,  Kenaington 
Laaa»      Frederick     Crewe,     18,     Suffolk-place, 

Haekney>zoad ;  and  Buralem  .        .        . 
Loaden.  George,  28,  Bedford-place 
lay,  William  Merriman,  Biahopa  Stortford    • 
Locaa,  Colaton,  3,  Fig-tree-court,  Temple ;  Long 

Aahcon •  Henry  Abbott,  Briatol. 

Motteram,  John  Philip,  Birmingham      .       >.        .    Jamea  Motteram,  Birmingham 

William  G.  Kell,  Southampton-atreet 
Jamea  Motteram,  Birmingnam 
G.  £.  Maraden,  Mancheater 
Mean,  St  John  John,  Bagahot ;  and  Diddington- 

plaee,  Pentonrille John  Meara,  Bagahot 

Hereon,  Andrew,  4,  Suffi>rd-place,  Pimlico  >   and 

Bath Robert  CmttweD,  Bath 

MeUor,  Jamee  William,  26,  Edmund-place,  Alders- 

gate-atreet ;  Aabton-under-Lyne  .        .    Jamea  Mellor,  Aahton-under-Lyne 

Meadowa,  John  Oamood,  25.   White-lionwitreet,      Robert  Jamea,  Glaatonbury 

lalington  ;  and  Glaatonbury    •        •        •        •        George  Mathiaa,  Glaatonbury 
Koon,  Joaeph  I>obaon,ll,Soley-terrace,  Penton- 

Tiile  }  and  Sonderiand R.  Brown,  Sunderland 
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KoU«,11ioinMSbeplierd,Yoric;  lyETcret-ttnet  .  Hanr^  Aoderton,  York 

Charles  L«Ter,  10,  King't-rotd 

Nana,  John,  MuichMt«r;  ud  Roohdde       •        •  Phillip  Vaughan,  Brecon 

Joieph  Blan^  juD.,  S,  WinoheiCer-bmlifiBgB 

Nawbould,  John,  10,  Great  Gonm-ftreef,  Soath- 

ampton-row Samuel  Walker,  S9,  Lincoln*e»iDn*6eldi 

Perkins,  Richard  Wickstad,  Warriog^on       •        .  Joseph  Wagstnffe,  Warrington 

Pritcbard,  Henry  DeTereuz,  6,  College  of  Adyo* 

cates,  Doctors*  Commons        •        •        .        •  G.  A.  Kilgour,  Upper  Hamilton-terrace 

Foore,  Philip  Henry,  S9,  Alfred-etreet,  Bedford- 
square  ;  and  AndoTer    .        .        •        •        •  William  Everett,  Andover 


Pickering,  Arthur  Proctor,  Clapham 
Palmby,  Francis  Danby,  Uttoseter        • 

Pierce^  Walter,  tS,  Wharton-street,  Pentonyille    . 

Parker,  James  William,  Louth       .        •        .        . 
Parkes,  Francis  Josiah,  S,  Upper  Seymoui^street, 
Portman-square      ..•,.. 

Parker,  Robert,  jun.,  Greenwich    .        •        .        « 
Phippard,    William^     \,    Regent's-place,    East, 

Regent* square;  Wareham^    Everettostreet    . 
Penny,  Arthur  Edmund,  4,  Lincoln's-inn-fields 

Partridge,  George  Anthony,  3,  Verulam-buildings ; 
"  'ill-street,  Hai 
irge  Wil 
Islington 


Lynn ;  Mill-street,  Hanover-square 
^Preacott,  George  William,  53,  Charlotte-street, 


Reece,  Richard,  6,  North-place,  GrayVinU'road, 

and  Ledbury William  Reeoe,  Ledbury 

Rodwell,  Henry  Blytb,  63,  St.  Andrew's-road,  Edward _Nortoo,  Diss 

Upper  Norton-street ;  and  Camberwell    • 


Edward  Rowland  Pickering, Stoae«baiIding« 
Paul  Waite,  Uttoxeter 

F.  Blagg,  Uttoxeter 
Edward  Bryant  Garer,  Southampton-building* 

Palgrave  Simpson,  Bedford-row 
Frederick  Lucas,  Louth 
Thomas  William.  Parkes,  Verulam-buildinga 

C.  Austin  Brookfield,  Bedford-row 

C.  Rich.  Tyerman,  Gresham-street 
Christopher  Parker,  Greenwich 

Thomas  Phippard,  Wareham 
Richard  Barker,  Cheater 

Charles  Wilson,  Bedford-row 
Robert  William  Parmeter,  Aylsfaam 

Charles  Goodwin,  Lynn 
Thomas  Mortimer  Cleoburey,  30},  Sackville^treetf 
Piccadilly 


Randall,  Edward  Brodribb,  S9,  UniTcraity-stieet, 
St.  Paocras;  Shirley    .        .  .        .        . 

Reed,  William  ,  43,  Noel-street,  Islington  ;  Grays- 
more;  Wells- street;  Downham-market  • 

Rogers,  Hender,  35,  Sidmoutl^sUeet,  Regent's- 
sqnsre;  the  Rectory,  Camborne  • 

Royle,  llmmas  Vernon,  SS,  Grove^nd-road,  St. 
John's- wood ;  Manchester      .        .        •        • 

Rowley.  Law  Pemberton,  14,  Alfred-street,  Bed* 
fbrd-square;  Edgbaston  .        .        •        • 

Roberts,  Llewelyn  Lloyd,  Bangor 


John  Day,  Margaret-street 
Frederick  Brown,  Margaret-street 

Jamea  C.  Sharp,  Southampton 

Thomas  L.  Reed,  Downham-market 

William  Hockin,  Truro 

Edward  Allen,  Manchester 

John  Rawlins,  Birmingham 
Arthur  Trough  ton  Roberts,  Mold 
John  Hughes,  Bsngor 
t,  Arthur  Harris,  26,  Chester-place,  Kenning- 
ton  ;  Castle  Donington  .        .        •        ,        .  Msrcus  Huisb,  Csstle  Doniogton 

Ray,  Henij  Carpenter,  61,  Upper  Brook-street, 

Iron  Acton Henry  Rav,  Bristol 

RoberU,  W illiam, jun.,  IS,  TookWourt ;  Newnham    William  Roberta,  sen.,  Coleford 

James  Win  tie,  Newnham 

Robinson,  Charles  Thomss,  2,Harcourt-bui]dings; 

S,  Prospect-place,  Hamj^tead ;  New  Millman-     Octavius  Robert  Wilkinaon,  St.  Neots 
street  •        .      ' William  .\I.  Benett,  Raymond-buildings 

Selby,  John  Caleb, 7,  Featberstone-bnildings,  HoU     Knowlet  King,  M  aidsjone 
Xiom;  Sheemess;  Tavistock-place  •  .^  .  .        . 

Smith,  George,  9,  Tokenhouae-yard ;  Islington ; 
and  Salisbury 

Swan,  Henry,  tO,  Great  James-street,  Bedford- 
row  ;  Castle  Donington 

Stedman,  Charles  Edward,  13,  Barge-yard- 
chambers,  Bucklersbury  ;  Fakenham  ;  Hel- 
hougbton  ;  Great  Dover-street ;  and  Baker* 
street      .        .  .        .        . 

Snwbridge,  Charies,  17,  Lower  Park-street, 
Islington 

Shepherd,  Arthur,  S,  Atkin*8.road,  Clapham-park 


Robert  Edmeades,  Sheemess 
John  Lush  Alford,  Salisbury 
Robert  Swan,  Lincoln 


Henry  Stokes,  Fakenham 

John  VVhite,  Barge-yatd-chambera 
John  Watson,  jun,,  Trafalgar-square 

John  WaUon,  Wood-street 
Henry  Bradley,  Harcoort-buildings,  Temple 

John  Bridges,  Red  Uon-square 


SinmionB,  Frederick  George,  25,  Camden-atreet, 

North,   Camden  Town ;    and  Exeter-street, 

South,  Camden  Town Henry  Hall,  16,  New  Boswell-eourt 

Skipworth,  Philip  George,  Carlisle         .        •        .  Silan  Saul,  Carlisle 

*  To  be  AdmiUed  ia  the  Common  Pleas,  all  the  others  are  for  the  Queea'b  Beneb. 


Aitwnu^B  to  ht  AdmUikL  51 

S/kM,  If  lOflut,  6,  Huogerford-itrMtt  Strand ; 

SiMflield         * George  Mathewmao  Jenria,  Sheffield 

Shdfi«U,  William.  Mare-atnet,  Haoknejr        •        •  laaac  SliefBeld,  68,  Old  Broad-atreet 

Shepherd.  John   BuUen.  Coalbouraebrooke,  near  William  Hunujun.,  Stourbridge 

Stourbridge;  Sa,  Bamabury-row.  lalington     •  John  Harward«  Stourbridge 
Shepherd,  George.  Upper  George^atreet,  Portman- 

•quire ;  Beverley  Henrjr  John  Shepherd,  Beverle/ 
Spickett,  Edward  Coluett,  39,  TorriDgton-aqaare ; 

Bridgend William  Lewia,  Bridgend 

ShutUeworth.  Fauconberg.  Toitenbam  Green          .  George  Auguatua  Crowder,  57,  Coleman-streel 
Sanadera,  Thomaa  Jamea  Gouldiog,  SO,  Elj-plaee ; 

Weal  I^^ge,  Hamioeramitb     •        .        •        .  Tbomaa  Saundera«  Guildhall 

Stuart.  WiUiani^Merridale.  near  Wolverhampton    •  Willium  Clark.  Wolverhampton 

Frederick  Sparrov,  Wolverhampton 
Toeker,  Samuel  Ward,  9,  Tokenhooae-yard ;    and 

Islington P.  M.Chitty,  Shafteabury 

Tovaaeod,  Fri^derick, S4.  Great  Percy^treet,  Man-  William  Price  Piiichard,  Taonton 

cheaier^atreet;  Gray 'a- inn-road ;  Cockermouih  ;  John  Steul,  Cockermooth 

Trwhitt,  George,  jun.,  %.Cook'a-coart          .        .  George  Truwbitt.  Cook'a-court 

Tmwhiti.  Cbarlaa,  »,  Cook'a-court          .        .        .  George  Truwhitt.  Cook'a-court 
Templer,    Charlea    Copland,    16,  Geoige-atieet, 

GrecDvicb  ;  Bridport Jamea  Tempter,  Bridport 

Townion,  John,  Ktrkby  Lonadale                            .  Thomaa  Eaatham,  Kirkby  Lonadale 

Waner,    William     Harding,    7,   Milman-atreet,  Henry  Jamea  Harvey,  Bath 

Bedford-row ;  Clapton  ;  and  Clapbam    .  George  Dawea,  AngeUcourt,  Throgmorton-gtreet 

Watti,  Peter  Robert.  IS,  St.  Faul'a-terrace,  Cam-  i,^ 

di>o  New  Town ;  and  St.  firiavel'i          •        •  F.  T.  Bircfaam,  Bedford-row 
Wtddilove.  Edward,  jun.,  59,  Moniague-aquare  ; 

and  Leamington  Priura           ....  John  Baaa  Hanbury,  Leamington  Prion 

Wood.  Richard,  York John  Wood,  York 

Wilio&,Thoman,  tl6,  Maida  Hill;  and  I'raaton     .  Joeepb  B.  Dickaon,  Preaton 

Thomaa   Wright  Nelaon,  Greaham-place,  Lorn 
bard-atreet 
WaUia,  John  Chapman,  S,  King-eireet,  Portman- 

aquare ;  Briatol Brooke  Smith,  Bristol 

Wilkinaon,  Joaeph,  York lliomaa  Ward,  York 

Henry  Pearaon,  York 
Waeroold,  Jamei,  jun.,  14,  Laeey- terrace,  New- 

iogtoo     ....               ...  William  Dimea,  SO,  Pall  Mall 

Wiafred,  William,  31,  Hcrt-etreet,  Bloomabnry. 

aqnare             Charlea  Addia,  10.  Great  Queen-ftreet,  Weatmiotier 

KUiee$  qfAdmisMumfor  Tnmty  Term,  to  be  added  to  the  List  purtuant  to  Judged  Order. 

Broim,  John  Geonre,  f  2,  Edward-atreet,  Hamp- 

atead-road  ;   Belgmve-atreet,  aouth ;    Eccle* 

atone-etreet,  eoutb  ;  Shafteabury-terraoe,  Pim- 

lico;  and  Chelaea  •        .  .        •        .   J.  Brown,  Newcaatle-opon-Tyne 

Clarke,  Samuel  Thomaa,  5f ,  Taviatock-aquare         •   Henry  J.  Jonea,  Cburch-oourt,  Clement*a-lane 
Dmm,   Henry  Bidwell,  Pembroke- teirrace,  Ken-     William  Drake.  £aat  Dereham 

aington J.  Tnrnley,  Walbroke-honae 

Hayward,  Charlea  Edwarda,  40.  Bemard-etreet, 

Roaeell-aquaTe ;    Holland-place,  Kenaington;     If  eaara.  Todd  and  Watera,  Wincheater 

£nau>n«place;  Brow  Fort;  and  Wincheater    •       Williama  and  M'Leod^  Temple 
Jonea,  Charles  Edward,  34.    Alfred-place  weat, 

Brompton  ;  Camden-rond  Villaa      •        .        •  J.  A.  Young,  St,  Mildred*a-court 
Lyne,  Tbomaa,  Woodhooae,  near   Whitehayen; 

and  Spring-place,  Bagnigge-road     .        .        .   W.  J.  Lyne,  Whitehaven 
Pattinaon.    Thomaa,     Retreat.    Haveratock-hill,     Samuel  Braboer,  Liverpool 

Hampatead-road ;  and  Kirkby  Stephen   .        .       M.  He witaon.  Kirkby  Stephen 
Tajlor,  Ricbard  Jamea,  35,  Poultry  ;  and  Doraton-     £.  Pritobard,  Hereford 

hooae       .        .  J.Robinaoo,  Queen-atreet-plaoe 

Tffry,  William,    5,  Great  Ormond-atreet ;  and 

Konbampton Tbomaa  ScriTon,  Northampton 

TeiT.  Joeepb  HooleTr  15,  Ampton-place,  GrayV 

inn-road;    Witberidge;   f ,  Old-aqaarei  Lin- 
coln a-inn  ;  Nicbolaa-laoe       ....   William  Comina,  Witberidge 
Tanier,  Frederic  Foote,  18,  CraTen*atraet,  Strand  ; 

and  Langport N.  Broadmead,  Langport 

Whatloy,  Geoige,  8,  Lowther-cotUgea,  HoUoway  .   G.  L.  Whatley,  Miichel  Dean 

G.  Beeke,  Lincoln'a-ion-fielda 
Wany.  John,  38,  Upper  Berkelej-ttreet,  Port- 

man-eqoare Charlea  Henry  Radclilfo,  Saliabury 

Windaor,  William.  17,  BidmoutbwMnetp  Regeai'a- 

.       •       •       •  8«Daakt,  Bifmingtmm 
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NOTES  OF  THE  WEEK. 


Otmrii :  Lord  Ckaneenor.^BoOs. 


RBCSlfT  APPOIlfTM BNT. 

H.  Waddinotok,  Esa.,  of  the  Midland 
Circuit,  has  been  appointed  Under  Secretary  of 
State  to  the  Home  Department,  in  the  place  of 
Samuel  March  Phillips,  Esq.,  who  has  resigned. 
Mr.  Waddington  was  callea  to  the  Bar  in  June, 


1826p  and  fills  the  office  of  Becorder  of  Warwiek 
and  Lichfield.  By  his  promotion,  the  more  pro- 
fitable and  responsible  office,  known  in  the  pro- 
fession as  "  the  Attomey-Oeneral's  Devil,''  also 
becomes  vacant.  Mr.  Waddington  has  filled 
this  situation  since  the  deration  of  Mr.  Justice 
Wightman  to  the  Bench,  during  Sir  John,  now 
Lora,  Campbell's  Attorney-Generalship. 


RECENT  DECI8ION8  IN  THE  SUPERIOR  COURTS, 

RSPOBTBD  BT  BARRI8TBR8  OP  THB  BBVBRAL  COURTS. 


Arrawsmiih  ▼.  BUL    May  4, 1848. 

RBCOVBRT  OP  DAMAOBS  POR  DBTBMTION  IN 
PRISON  ON  ABANDONBD  WRIT  OP  AT- 
TACHMBNT. 

Uniess  both  parties  eoneemi,  the  Omrt  will  not 
grant  a  refereMoe  to  the  Master  to  assess  the 
damages  sustained  bg  dtfendani  bg  reasom 
of  detention  in  eustodg,  wnder  an  abandoned 
writ  of  attachment  issued  bg  the  plaintiff'. 
An  action  at  law  is  the  proper  remedg. 

Mr.  Swanston,  with  whom  was  Mr.  Tripp, 
stated,  that  this  was  a  motion  of  appeal  from 
an  order  of  the  Vice-Chancellor  Knight  Bruce, 
directing  a  reference  to  the  Master  to  inquire 
and  report  what  damages,  if  any,  the  defendant 
had  sustained,  bv  reason  of  his  detention  in 
custody,  under  tne  following  circumstances. 
The  defendant  beinf^  in  contempt  for  want  of 
answer,  the  plaintiff  issued  in  December,  1846, 
the  usual  wnt  of  attachment,  and  lodged  it  with 
the  sheriff.  Previously  to  this  writ  Being  exe- 
cuted, the  defendant  put  in  his  answer,  and  the 
plaintiff  excepted  to  it.  The  defendant  was 
8ubse<)uently,  (in  Sei>tember,  1847),  taken  in 
execution  under  a  writ  of  ca.  sa.  unconnected 
with  the  suit,  and  having  given  the  usual  bail- 
bond  on  that  writ,  claimed  his  discharge  from 
custody.  The  officer  of  the  sheriff,  however, 
the  writ  of  attachment  being  still  in  the  office, 
detained  the  defendant  until  the  latter  had  also 
procured  sureties,  and  entered  into  a  bail-bond 
m  respect  of  that  writ.  The  defendant  was  in 
consequence  kept  longer  in  custody  for  th« 
space  of  about  two  hours  and  a  half.  Upon 
motion  by  the  defendant  for  the  delivery  up 
of  the  last-mentioned  bail-bond  and  the  re- 
payment of  his  costs  and  expenses  in  respect  of 
It,  the  Vice-Chancellor  had  made  the  order 
which  was  now  appealed  against.  The  learned 
counsel  submitted,  that  these  proceedings  were 
unknown  to  the  plaintiff,  and  were  the  acts  of 
the  sheriff^s  officers,  and  that  there  was  no  pre- 
cedent to  justify  such  an  order,  where  die 
alleged  wrong-doer  wished  for  an  action  at  law. 

Mr.  James  RussOl  and  Mr.  IV,  T.  S.  Daniel, 
in  support  of  the  order  ui^red,  that  the  pUdntiff 
ought  to  have  informed  the  sheriff  that  the  writ 
of  attachment  was  no  longer  to  be  acted  upon, 
and  it  would  then  have  been  didy  returned  to 
the  Record  and  Writ  Clerks'  Office.  The 
question  was,  whether  the  leaving  of  the  writ 
in  the  office  of  the  sheriff  alter  it  had  become 
inoperative,  was  such  an  oiidiM  pnicesa  ci  ths 


Court  as  to  ^ve  the  Court  jurisdiction  in  re» 
spect  of  any  wrong  attributable  thereto. 

The  Lord  Chancellor,  without  callhig  fior  a 
reply,  said,  it  waa  admitted  on  both  sides 
that  process  under  the  writ  of  attachment  had 
become  inoperative,  and  it  was  dear  that  tfaa 
sheriff  had  improperiy  detained  the  defendant. 
The  latter  came  here  for  relief,  and  it  was  quite 
true,  as  a  general  rule,  that  this  Court  would  ad* 
minister  such  relief,  and  not  allow  an  action 
to  be  brought  in  respect  of  any  abuse  of 
the  practice  issuing  out  of  its  own  practice. 
In  this  case  the  plaintiff  was  doubtful  whether 
he  ought  to  have  given  notice  to  the  sheriff 
to  return  the  writ*  and  he  was  willing  that 
the  defendant  should  bring  an  action  at  law 
against  him  in  respect  of  it.  The  order  of 
the  Vice-Chancellor  must  be  discharged,  with 
liberty  for  the  defendant  to  bring  such  action  as 
he  should  be  ad\ised.  Costs  of  the  motion  to 
be  reserved  untU  such  action  should  be  brought, 
and  if  not  brought  within  a  limited  tim^  costs 
of  the  motion  before  his  Honour  to  be  given  to 
the  plaintiff.  ' 

ttollf  Coart. 
FusseU  V.  Sauger.    Feb.  9,  1848. 

PATMBNT  INTO  COUBT. — TRUST  PUNO.  ~^ 

The  Court  refused  to  make  an  order  against 

four  trustees  to  pag  into  Court  a  trust  fimd 

admitted  b^  the  answer  to  have  been  at  one 

time  in  their  joint  possession,  but  stated  to 

have  been  mang  gears  since  received  bg  ona 

qf  them  onlg,  though  it  appeared  to  ham 

been    apoUed   bg  him   in  a  wag  which 

amounted  to  a  breach  of  tnut. 

This  was  a  motion  for  the  paymeot  into 

Court  of  two  sums  of  9001.  and  119^.  11«.  2d^ 

under  the  foHowing  circumstances : — ^The  suit 

was  instituted  for  the  administration  of  the 

estate  of  a  Mr.  Richard  Sauger,  who  died  in 

1819>  and  left  his  properly  to  four  trustees*— • 

Messrs-  F.  Edwaros,  J.  B.  Sauger,  B.  Sauger, 

and  R.  Brooks.    His  property  comprisea  m. 

sum  of  1,500/.  and  the  reversion  of  a  sum  of 

4Q0L  which  fell  in  in  the  year  1827.    The  first 

sum  was  received  by  Mr.  Brooks,  and  invested 

by  him  in  the  4  per  cents,  in  the  names  of  att 

four  trustees.      When  the  4  per  cents,  were 

converted  into  3|  per  cents.,  the  mone^  was 

again  recdved  by  Mr.  Brooks,  and  lent  m  tfie 

names  of  the  two  Messrs.  Sau^,  to  a  Mc» 

Barrett  on  the  security  of  a  life  interest  and  a 

policy  of  insurance.  Mr.  Barrett  died  in  1834^ 

when  the  money  lent  on  mortgage  had  beea 

received  by  Mr.  J.  B.  Sauger,  by  whom  psit 

had  been  paid  over  Ss  tfas  iSsidwsry  lugsisss  of 
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Mr.  Biduurd  Sanger^  and  the  rsmainder,  con- 
ititutm^the  9002i  before  mentioned,  liad  been 
dealt  with  in  a  manner  by  which  it  appeared  to 
hiTeberabst.  The  400/.  was  also  received 
iriien  it  became  due  by  Mr.  Brooks,  and  in- 
vnted  in  the  names  of  all  four  trustees,  by 
vhom  it  had  been  distiibated  among  the  re- 
siduaxy  legatees,  with  the  exception  of  the 
ml  U$. 

The  tmsteee  submitted  to  bring  the  last  sum 
into  Court,  but  in  respect  to  the  900/.,  con 
tended  that  the  Court  ought  not  to  nuJce  an 
order  against  all  the  four  trustees  upon  an  an- 
swer which  admitted  the  possession  of  the 
money  hy  one  only.  The  question  was  not  now 
of  the  ultimate  liability,  but  of  the  liability  of 
the  tnistees  upon  the  answer. 

On  the  other  side  it  was  contended  that  the 
admiisbn  of  the  fund  having  been  at  one  time 
in  the  power  of  all  the  trustees  created  a 
liability  m  them  all,  which  could  be  removed 
only  bv  showing  that  it  had  been  subsequently 
properly  invested. 
lir.  jWiier  and  Mr.  Batten  for  the  motion. 
Jlr.  Kimderdejf  and  Mr.  Gwdon  contriL 
The  cases  of  Btmme  v.  MoU,  8  Beav.  177 ; 
and  ifyer  v.  Momtrion^  5  Beav.  146,  were  re- 
ftmdto. 

Lord  Ltmgdale  said,  the  question  on  a  motion 
like  the  present  was,  whether  he  could  find  an 
admission  either  that  the  party  had  the  monev, 
or  having  had  it,  had  placed  it  out  of  his  hanas 
by  flome  simple  operation,  so  that  it  might  easily 
be  recovered.  But  the  inference  of  liability  in 
this  case  came  from  a  long  deduction  of  facts, 
and  bethought  that  the  case  did  not  fall  within 
the  nile  recognised  by  the  Court.  He  must 
therefore  refiue  the  motion,  except  as  to  the 

119L  lU.  -T 

f^iot'Cimcfilar  of  ^foglxtiJli* 
WtMter  V.  FisefeUi.    April  S7, 1848. 

8UBUU8ION  OF  DBFSNDANTTO  PLAINTIFF*8 
DKMAND.  —  INTBRLOCnTORT  APPLICA- 
TION.—COSTS   OF  SUIT. 

When  abiUhadieen  filed,  and  the  defend- 
ant thereupon  tnbmittfd  to  the  demand  q^ 
the  plaintiff;   on  an  appUeation  by  the 
plaintiff  that  the  coete  qf  the  suit  might  be 
taaed  and  paid  by  the  dtfendant,  without 
anu  further  proceeding  in  the  camse  being 
taken,  order  made  aeeordingly. 
On  the  7th  October,  1847,  the  plaintiff  filed 
a  bill  against  the  defendant  to  compel  the  per- 
fcnnance  of  an  agresmeDt  for  a  lease.    On  the 
SOdi  of  Mavch,  1848,  before  any  further  pro- 
ceedings whatever  had  been  taken  in  the  suit« 
the  dewndaat  accepted  the  lease  and  executed 
aeouBlerpait,  at  the  same  time  agreeing  to  pay 
a  certain  sum  by  instalments,  such  sum  bemg 
the  SBoiint  of  a  quarter's  rent,  the  value  A 
evtain  fizturaa,  ana  the  costs  of  the  suit,  and 
iIm  i^reeiBg  to  give  to  the  plaintiff  a  promis* 
sofy  note  for  the  amount.    Defendant  did  not 
pay  the  first  instalment  at  the  time  mentioned, 
nor  give  his  promissory  note,  whereupon,  on 
^  Ifttk  of  April,  phdntiff  served  him  with  a 
Botice  of  motion  to  the  effect  that  he  might  be 
ordered  to  pay  to  tiM  iihuBtiff  forthwith  plain- 


tiff's coste  of  the  suit  to  be  taxed  by  the 
Master. 

Mr.  J,  J.  Jereie  appeared  on  Die  motion  for 
the  plaintiff,  and  suggested  that  although  the 
regular  mode  for  the  plaintiff  to  recover  ooeta 
would  be  to  have  the  suit  conducted  throogfa 
its  various  stages  and  then  have  the  ooeta 
taxed  in  the  ordinary  way,  yet  that  course  of 
proceeding  would  onlyburaen  tiie  defendant 
with  additional  and  unnecessary  expense,  uid 
that  as  the  object  of  the  suit  had  been  obtained, 
the  Court  might  now,  on  the  affidavit  of  plaiii- 
tiff*s  solicitor,  order  the  coste  to  be  taxed  and 
paid.  He  cited  as  an  authority  for  this  positkNi 
the  observations  of  the  Master  of  the  Rolls  in 
8ioeU  V.  Abraham,  8  Beav.  698.  The  defend- 
ant did  not  appear. 

The  Vtee-Chaneethr  made  the  order  accord- 
ing to  the  notice  of  motion,  observing  that  he 
considered  it  a  very  reasonable  and  proper  ap- 
plication under  the  circumstances. 

Vite»CtintreIIor  Unfgtt  Voire. 
St.  John  V.  Gibton.    Dec.  23, 1847. 

CON8TEUCTION   OF  TRUST. 

In  a  eettlement,  truets  of  stock  were  declared 
to  be  for  general  persons  nude  and  feaude 
equaliy,  and  as  to  each  female,  her  share  to 
5e  retained,  and  the  income  ptid  to  her  fhr 
herUfefor  her  separate  use,  and  after  her 
death  upon  trust  for  such  person  as  she 
should  by  win  t^tpoint,  and  in  dtfatUt,  for 
the  executors  or  adndnistrators,  or  othfr 
the  personal  representative  or  renresentm^ 
tives  of  such  female  absohUely :  Held,  thai 
each  female  was  entitled  to  an  absolute  f»- 
terest  in  her  share,  and  to  a  trantfer  qf  the 
same. 
By  a  settlement  dated  February  10th,  1830^ 
the  trusto  of  a  sum  of  5,000{.  stock,  which 
had  been  transferred  into  the  names  of  certain 
trustees,  were   declared   to  be  for    Harriett 
Gibson,  Ann  Gibson,  Isabdla  Gibson,  Henry 
Gibson,  Thomas  Gibson,  Bdward  Gibson,  and 
Serena  Gibson,  or  sneh  of  them  as  should  livei 
to  attain  the  age  of  21  years  equally.    In  the 
settlement  was  contained  a  proviso  declaring 
that,  as  to  the  shares  of  such  of  the  said  per- 
sons before*named  as  were  females,  the  capital 
of  each  share  or  shares  should  not  be  paid  over 
or  transferred  to  them  absolutely  on  their  at- 
taining the  age  of  21  years,  but  should  be  re- 
tained by  the  trustees  or  trustee  for  the  time 
being,  and  continue  to  be  invested  in  the  same 
stock,  or  invested  in  other  stock  at  their  dis- 
cretion, upon  trust,  as  to  each  of  the  said 
females,  to  pay  the  dividends,  interest,  and 
annual  proceeds  of  her  share  of  the  said  trust 
fiinds  as  tlra  same  should  be  received  after  tho 
attainment  by  such  female  of  the  age  of  21 


vears,  into  the  proper  hands  of  such  female  for 
ner  sole  and  separate  use  during  her  life.  And 
it  was  declared  that  from  and  after  the  decease 
of  each  such  female,  then  upon  trust,  as  to  thA 
principal  of  such  share  or  snares,  and  all  din- 
dends  and  interest  then  due  and  payabin 
thereon,  for  such  person  or  persons  as  she 
shouhi  by  her  last  will  and  testament  appoint 
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and  in  default  of  rach  appointment,  for  the 
executors  or  administrators,  or  other  the  per- 
sonal representative  or  representatives  of  such 
female,  abeolutely. 

On  the  marriage  of  one  of  the  female  cestui 
que  tmstM  with  Mr.  St.  John,  her  share  of  the 
stock  was  transferred  into  the  names  of  trustees, 
the  defendants  in  the  suit;  and  by  an  in- 
denture dated  April  19th,  1841,  it  was  declared 
that  they  should  be  possessed  thereof  in  trust 
for  Mrs.  St.  John  for  life,  and  then  for  the 
children  of  the  marriage ;  and  it  was  declared, 
that  if  Mrs.  St.  John  snould  survive  her  hus- 
band, and  there  should  be  no  children  of  the 
marriage,  the  defendants  should  stand  pos- 
sessed of  the  stock  upon  such  trusts  as  Mrs. 
St.  John  should  by  aeed  or  will  appoint. 

Mrs.  St.  John  survived  her  husband,  and 
there  were  no  children  of  the  marriage.  Mrs. 
St.  John  by  deed  appointed  the  fund  to  herself, 
and  called  upon  the  defendants  for  a  transfer. 
The  defendants  declined  to  make  the  transfer 
on  the  ground  that  it  was  doubtful  whether,  by 
reasonof  the  expression  "executors  or  admi- 
nistrators, or  other  the  personal  representa- 
tives," in  the  deed  of  the  10th  of  rebruary, 
1836,  Mrs.  St.  John  had  an  absolute  interest 
in  the  stock.  The  bill  was  therefore  filed  by 
her  against  them,  praying  a  transfer  to  her  of 
the  fund. 

Mr.  Russell  and  Mr.  Simpson  for  the  plain- 
tifit. 

Mr.  Swaustfm  and  Mr.  HeadUm,  for  the  de- 
fimdants,  submitted  whether  the  plaintiff  was 
entitled  to  a  transfer  under  the  words  of  the 
oiuinal  settlement. 

Mis  Honour  said,  that  he  thought  that  the 
plaintiff,  under  the  original  settlement  and  the 
other  circumstances  stated,  had  acquired  an 
absolute  incerest,   and    was   entitled   to  the 

transfer.  

Qttftn'f  Vtnc|. 
(Before  the  Four  Judges.) 

Wilding  v.  Temperley.    Easter  Term,  1848. 

AFFIDAVIT  OF  DEBT   UNDBR  5  &  6  VICT.  C. 
122. — COSTS   OF   SUIT. 

A  plaintiff  nutking  an  qffidavit  of  debt  under 

<Ae  5  4r  6  Viet,  c.  122,  should  claim  what 

remains  due  to  him  after  gimng  credit  for 

what  is  due  from  him  to  the  defendant. 

Where  a  plaintiff  erroneously  made  an 

qfidamt  qf  debt  claiming  \0l.  more  than 

was  really  due,  but  the  mistake  was  ex- 

plained  by  the  particulars  of  demand  on- 

newed  to  the  qffidavit,  the  Court  refused  to 

allow  the  defendant  his  costs  of  suit  under 

the  I9th  section  of  the  act. 

A  RULB  fitst  had  been  obtained  in  this  case 

on  the  part  of  the  defendant,  calling  on  the 

plaintiff  to  show  cause  why  he  should  not  pay 

ccrtam  costs  under  the  5  &  6  Vict.  c.  122,  "  An 

Act  for  the  Relief  of  Insolvent  Debtors,"  which, 

by  section  19,  enacts,  "that  in  every  action 

brought  after  the  commencement  of  this  act, 

wherein  any  such  creditor  is  plaintiff  and  any 

such   trader  is  defendant,  and   wherein  the 

plaintiff  shall  not  recover  the  amount  of  the 

tfum  for  which  he  shall  have  filed  an  affidavit 


of  debt  under  the  provisions  of  this  act,  such 
defendant  shall  be  entitled  to  costs  of  suit,  to 
be  taxed  according  to  the  custom  of  the  Court, 
in  which  such  action  shall  have  been  brought, 
provided  that  it  shall  be  made  appear  to  the 
satisfaction  of  the  Court  in  which  such  action 
is  brought,  upon  motion  to  be  made  in  Court 
for  that  purpose,  and  upon  hearing  the  parties 
by  affidavit,  thsa  the  plaintiff  in  such  action 
had  ndt  any  reasonable  or  probable  cause  for 
making  such  affidavit  of  debt  in  such  amount 
as  aforesaid,  and  provided  such  Court  shall 
thereupon,  by  a  rule  or  order  of  the  same 
Court,  direct  that  such  costs  shall  be  allowed 
to  the  defendant." 

The  plaintiff  made  an  affidavit  of  debt,  in 
which  he  claimed  from  the  defendant  the  sum 
of  99/.  17s.  Qd.,  but  by  the  paruculars  of  de- 
mand furnished  by  the  plaintiff  anri  annexed  to 
the  affidavit,  it  appearea  that  the  orif^inal  debt 
was  100/.  ISs.,  and  he  then  gave  credit  to  the 
defendant  for  10/.  17^.  3c/.  'fhe  verdict  was 
ultimately  given  for  the  sum  of  89/. 

Mr.  Serjeant  Shee  now  showed  cause.  The 
provisions  of  the  act  of  parliament  do  not  apply 
to  the  present  case,  where  the  error  committed 
in  the  account  has  evidently  arisen  from  mis- 
take, and  not  from  any  improper  motive  on  the 
part  of  the  plaintiff.  Sherwood  v.  Tayler*  was 
a  decision  on  the  43  G.  3,  c.  46,  which  directs 
that  the  defendant  shall  be  allowed  his  costs 
when  he  is  arrested  for  a  larger  sum  than  is 
found  to  be  due,  provided  it  shall  appear  to  the 
Court  that  there  was  not  any  reasonable  or  pro- 
bable cause  for  such  arrest.  The  defendant  in 
that  case  was  arrested  for  327/.,  and  an  arbitra- 
tor found  the  sum  of  250/.  to  be  due,  and  the 
Court  held,  that  it  was  not  a  case  under  that 
act  to  entitle  the  defendant  to  costs  for  a  ma- 
licious and  vexatious  arrest. 

Mr.  Butt  and  Mr.  Maynard,  in  support  of 
the  rule.  It  is  not  contended  that  there  was 
any  malice  on  the  part  of  the  plaintiff,  but  in 
the  terms  of  the  statute  there  was  not  any 
reasonable  or  probable  cause  for  making  the 
affidavit  claiming  10/.  more  than  he  knew  to 
be  due.  The  statute  does  not  apply  to  a  set- 
off, but  the  plaintiff  should  state  on  his  affi- 
davit  the  sum  actually  due  to  him  on  a  balance 
of  accounts. 

Lord  Denman,  C.  J.  It  is  our  wish  to  place 
these  applications  on  a  clear  and  settled  prin- 
ciple, that  we  may  make  these  applications 
more  rare,  and  confine  them  to  a  particular 
principle  on  which  they  are  to  be  decided.  I 
think  that  we  must  decide  that  the  party  is 
bound  to  make  an  affidavit  of  what  remains 
due  to  him  after  giving  credit  for  wbat  is  due 
from  him  and  stating  what  he  gives  credit  for. 
He  has  done  so  here.  He  states  the  debt  to 
be  99/.  17s.  9d.,  but  he  shows  how  that  snm  ie 
made  up,  for  he  states  the  original  debt  to  be 
100/.  16«.,  and  then  gives  credit  for  10/.  17#.  3d,, 
and  says  that  that  leaves  a  balance  of  99/.  17s.9d, 
These  figures  show  a  mere  mistake  in  the  state- 
ment  of  the  result. 

Mr.  Justice  Patteson.    I  should  be  sorry  to 
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«f  that  nnder  this  act  of  parliBinent  a  man  is 
entitled  to  make  an  affidarit  of  a  debt  when  he 
knows  that  a  debt  to  that  amount  does  not 
exist;  but  here  the  question  whether  he  can 
do  80  does  not  arise,  for  here  the  affidavit  of 
debt  must  be  taken  in  connection  with  the 
particulars  annexed  to  it.  The  plaintiff  has 
merely  committed  a  mistake  of  saying  99^  for 
89/.,  and  the  particulars  show  that  to  be  the 
esse. 

'Mr.  Justice  JVightman  concurred. 

Mr.  Justice  Erie.  If  the  plaintiff  had  been 
indicted  for  peijory  on  this  affidavit,  he  must 
haTe  been  acquitted,  for  his  oath  is,  that  he  is 
eatitled  to  99«.  odd,  according  to  the  account 
annezed.  That  account  shows  that  he  made  a 
mistake  in  stating  the  result  of  the  calculation. 
As  there  has  only  been  this  mistake,  the  rule 
oogbttobe  discharged.  It  appears  to  me  to 
be  necessary  to  remark  further,  that  there  is  a 
f^reat  distinction  between  an  affidavit  to  hold  to 
baO,  and  an  arrest  in  pursuance  thereof,  and 
an  affidavit  in  bankruptcy  calling  on  the  party 
to  come  in  and  answer.  The  latter  is  not  the 
fomidation  of  anything  per  se,  but  is  a  mere 
call  on  him  to  give  an  explanation.  It  is  like 
saying  that  the  plaintiff  has  a  claim  for  100/., 
and  that  he  knows  the  defendant  has  a  claim 
kr  something  by  way  of  set-off,  but  he  does 
not  know  what. 

Rule  discharged. 

Attctit'if  Mttu^  ipractfcf  Cotttt. 

(Before  Mr.  Justice  Coleridge.) 
Doe  dem,  Kenrick  v.  Roe.    May  1 1,  1848. 

WBCTMENT.  —  8SRVICE   OP   DECLARATION 

A  declaration  and  notice  in  ejectment  were 
served  on  the  daughter  qfthe  tenant  inpos* 
session,  on  the  premises,  at  10  o'clock,  p.  m., 
of  the  day  next  before  the  first  day  of 
Term,upon  which  service  a  rule  nini f or  judg- 
ntent  against  the  casual  ejector  was  granted. 
On  showing  cause  against  the  rule,  affidavits 
were  put  in  denying  that  the  notice  was 
read  over  and  explained  to  the  daughter  of 
the  tenant  in  possession  when  served  on 
her.      Held,  that  as  the  tenant  in  pos- 
session   did  not,   in    the  affidavits   used 
in   showing    cause,    swear    that    he    did 
not  understand  what  the  declaration  and 
notice    meant   until   after    Term    began, 
the  service  was  sufficient,  and    the  rule 
must  b^  made  absolute. 
In  this  case  a  rule  nisi  had  been  obtained 
for  judffment  against  the  casual  ejector,  and 
the  affidavit  on  which  it  was  obtained  stated, 
that  the  declaration  and  notice  in  ejectment  had 
been  served  on  the  tenant  in  possession,  by  the 
delivery  of  the  same  to  his  daughter  on  the 
premises,  at  10  o'clock  p.  m.  of  the  day  next 
before  the  first  day  of  the  present  term. 

Boml  now  showed  cause  on  affidavits,  which 
denied  that  the  notice  was  either  read  over  or 
explained  to  the  defendant's  daughter,  but 
vhich  did  not  deny  that  the  declaration  and 
notide  had  oome  to  the  defendant's  possession 


on  the  evening  it  was  so  delivered  to  tiie 
daughter,  nor  that  the  defendant,  the  tenant^ 
did  not  understand  the  notice.  It  was,  how« 
ever,  contended,  that  to  make  the  eerviecr 
upon  the  daughter  a  good  service  on  the  tenant^ 
the  notice  must  either  have  been  read  over  or 
explained  to  her.  It  was  also  argued,  that  ther 
service  of  the  declaration  and  notice  being  alter 
nine  o'clock  p.  m.,  on  the  night  before  the  first 
day  of  term,  was  too  late. 

Unthank,  in  support  of  the  rule,  contended* 
on  the  authority  of  Doe  dem.  Downes  v.  Rowe, 
4  Dowl.  565,  that  the  service  was  sufficient,  aa 
a  rule  nisi  onlv  had  been  granted,  and  that 
such  rule  woula  be  made  absolute,  unless  the 
tenant  on  showing  cause  swore  that  he  did  not 
understand  the  declaration  and  notice,  or 
did  not  receive  the  same  until  after  the- 
conunencement  of  the  Term;  if  this  were 
not  so,  there  would  be  no  distinction  be» 
tween  tiie  cases  in  which  a  rule  nisi,  and  those 
in  which  a  rule  absolute  in  the  first  instance  i» 
granted,  and  it  would  be  futile  to  grant  a  rule 
nisi  at  all,  for  where  a  rule  nisi  only  is  granted 
it  is  always  on  the  ground  of  some  defect  in 
the  service. 

Coleridge,  J.  The  Master  informs  me,  that 
he  is  not  aware  of  any  case  in  which  the  dis- 
tinction contended  for  has  been  drawn.  No 
doubt  there  are  many  reasons  why  the  service 
of  a  declaration  and  notice  in  ejectment  should 
be  correctly  made,  but  I  see  good  ground  for 
holding  this  service  sufficient,  by  treating  the 
service  of  the  declaration  in  ejectment  as,  in 
effect,  the  same  as  the  service  of  a  writ  in  a 
common  action.  If  the  tenant  had  sworn  in 
the  affidavits  used  in  showing  cause  against  the 
rule  being  made  absolute,  that  he  did  not  un- 
derstand what  the  declaration  and  notice  meant, 
until  after  the  term  had  begun,  it  would  have 
taken  the  case  out  of  the  authority  of  the 
case  cited  of  Doe  dem,  Downes  v.  Roe.  If  the 
distinction  between  a  rule  nisi  and  a  rule  ab- 
solute in  the  first  instance  does  not  exist,  it  ie 
difficult  to  see  why  a  rule  nisi  should  ever  b^ 
granted,  as  it  constantly  is  in  cases  where  the 
series  is  defective.  I  am  of  opinion  that  the 
distinction  does  eidst,  and  that  this  rule  should 
be  made  absolute. 

Rule  absolute. 


Cetnt  of  Cmnimm  9UuM. 

Motley  V.  Webb.    Easter  Term,  1848. 

STAMP. — ACKNOWL]ti1>OMENT. 

I%e  acknowledgment  of  an  accommodation, 
acceptance  of  a  bill  of  exchange,  though  it 
contain  also  an  agreement  to  provide  fundg 
to  meet  the  bill  when  due,  is  admissible  m 
evidence  without  a  stamp. 
This  was  an  action  on  a  biU  of  exchange  by 
a  first  indorsee  against  the  acceptor,  and  at  the 
trial  before  Lord  Denman,  at  the  last  Maid# 
stone  Assizes,  the  followiiw  unstamped  docu- 
ment was  received  in  evidence  to  support  ifaya 
defendant's  plea  that  the  biU  had   neen  ac- 
cepted for  the  acconunodation  of  the  drawer. 


Cbarte; 


•  Mr.  Q.  WcM,--I  hmby  adnowlcdgv  thi* 
WPQ  hxn  tor  my  aceornmodatiott  accepted  a 
Bin  af  exchaage  of  ewtn  data  luKwith  for  352., 
payable  three  montha  after  data,  and  I  agree 
tojmrovide  fiiiida  for  the  Mud  bill  when  due." 

llie  defendant  had  a  verdict  in  hia  favour, 
npon  lliat  and  the  other  evidence  at  lifae  trial, 

Pettrsdorf  now  mofwed  for  a  rale  to  ehoir 
cause  why  uat  verdict  should  not  be  set  aside 
and  a  new  tnal  had,  contending  that  the  dooa- 
aaent  had  been  improperly  received  in  evidence 
vithout  a  stamp,  notwithstanding  the  cases  of 
Ihrnkitu  V.  Askby,  6  Bam.  &  Cns.  541,  and 
MmUett  V.  HacAtsofi,  7  Bam.  &  Gres.  639,  re- 
led  upon  at  the  trial. 

Ptr  Cmiam.  The  legal  effect  of  the  docn- 
asnt  waa  simply  that  of  an  acknowledgment, 
and  the  latter  words  did  not  in  any  way  alter 
tihe  legal  effect,  for  thejr  expressed  nothing 
■MMre  ttiaa  the  law  would  imply.  It  was  quite 
dear,  therefore,  upon  the  anttiorities,  that  it 
did  not  require  a  stamp  to  render  it  admissible 
in  evidence. 

Rule  refused. 


JohM  Marsh  v.  Rkkard  DavU,  Robert  Tibhott^ 
Jameg  Daoig,  and  WiUioM  Evans.    Jan.  17, 

1848. 

▲TTORNST's    bill    POR    parochial    BU8I- 

NRsa. 

A  retainer  6y  parish  officers  of  am  attorney 
onparish  wuUters  is  not  binding  on  them 
together  with  their  successors  personally. 

This  was  an  action  for  work  and  li^xrar  by 
llie  plaintiff  as  an  attorney.    On  the  Ist  Dec., 

1843,  an  order  was  duly  made  by  the  justices 
ibr  the  removal  of  one  Hugh  Hugkies  and 
finnily  from  tbe  parish  of  Camo  in  tM  County 
of  Northumberland  to  the  parish  of  lianycil : 
uder  this  order,  on  the  13th  January  following, 
BO  notice  of  appeal  having  been  given,  the 
overseers  of  Lianycil  entmd  and  respited 
an  appeal  at  the  ensuing  sessions,  in  April, 

1844.  The  appeal  came  on  for  hearing  at 
the  subsequent  sessions,  when  a  prelmii- 
nary  objection  was  made  that  there  had 
not  been  38  days'  notico.  'Ais  obiection  the 
maffistrates  held  fatal,  and  confirmed  the  order 
witE  costs.  In  Julv,  1844,  an  order  was  ob- 
tained calling  on'  toe  justices  to  show  cause 
why  a  mandamus  should  not  issue  command- 
ing them  to  enter  continuances  and  hear  the 
appeal.  Copiea  of  this  rule  were  served  upon 
Achard  Daois,  who  then*  and  from  thence 
until  and  at  the  time  of  the  commencement  of 
the  action  was  one  of  the  churchwardens  of 
ibe  parish  of  Camo,  and  upon  Qrijith  Oittins, 
flien  one  of  the  overseers  of  the  poor  of  the 
fcama  parish.  One  Enoch  Morgan  was  then 
the  other  overseer  of  the  poor,  and  the  defend- 
ant, Robert  Tibbott,  the  other  churchwarden. 
After  Gfrt^JI  Oittins  had  been  served  with  a 
aopy  of  a  rule  iits^  be  called  upon  tiie  pluntiff 


at  hia  office  to  oonavltbini  ob  the  aobfee^  waA 
aignad  A  written  retainer  aa  follows  t-^ 

^  Pkrish  of  Lianycil,  Appellanta. 
^'  Parish  of  Camo,  Respondents* 
**  To  John  Marsh,  Solicitor,  Camo. 

''  We  do  hereby  retain  you  as  our  attorney 
to  show  cause  on  our  behalf  agunst  a  rule  ol^ 
tained,"  &c. 
(Signed,)    "  Robert  Tibbott. 

"Enoch  Morgan  x  hiamariu 
"  Griffith  Gittins.'* 

Tibbott  shortly  afterwards  signed  the  retsmer^ 
and  Enoch  Morgan,  the  other  overseer,  pot  Ua 
mark.  On  90th  June,  1845,  the  defendant 
Robert  Tibbott,  gave  the  plaintiff  notice  m 
wiitiBg  coontermanding  audi  retainer,  in  wfaick 
he  expressly  declared  that  he  would  not  be  ib* 
sponsible  for  any  expenses  &e  plaintiff  nugiMk 
incur  contrarjr  to  his  directions  as  well  as  ooia* 
trary  to  the  wishes  of  the  parishioners.  Riehnrd 
Daiis  was  never  asked  to  sign  a  retainer,  and 
did  not  in  any  way  interfere.  Before  the  iuIb 
was  obtained  there  was  a  change  in  the  parisb 
offieera.  In  March,  1845,  the  detodaaft^ 
James  Davis  and  WiUiam  Evans,  were  didf 
elected  to  the  office  of  Ghurchwaidens.  Plan^ 
tiff'a  dark  saw  James  Dmris  repeatedly,  who 
asked  how  ^e  matter  was  going  on.  He  ate 
saw  WUliam  Evans  repeatedly  about  it,  but  fan 
took  no  active  part.  James  Davis  often  in- 
quired of  Gittins  how  the  matter  was  going  on 
in  London,  llie  mkcams  on  forargnmentin 
Trinity  Term,  1845,  when  it  was  discharged. 
In  January,  1846,  the  plaintiff  communicated 
the  result  to  the  defendant  James  Davis  and  to 
the  pariahioners.  Subsequently,  oa  Mth  Jaii^ 
1846,  the  plaintiff  delivered  to  James  Davis  a 
bill  of  costs  for  these  proceedings.  AH  the 
defendants  expressed  their  readiness  to  pav. 
but  said  there  was  a  grudg^e  in  the  parish.  No 
bill  was  delivered  by  pluntiff  to  anv  of  the 
other  defendants.  James  Davis  anerwards 
caused  a  public  vestry  to  be  held,  at  which  it 
was  determined  to  resist  payment  of  the  bilL 
This  action  was  commenced  in  the  following 
March.  Upon  this  state  of  facts,  it  was  at  the 
trial  contended  for  the  defendant,  that  the  plain- 
tiff ought  to  be  nonsuited ;  first,  on  the  ground 
that  the  defendants  were  not  the  proper  parties 
to  be  sued ;  secondly,  that  the  oelivery  of  the 
plaintiff's  bill  of  costs  to  James  Davis  alone  was 
not  a  sufficient  delivery  thereof  under  the 
statute  6  &  7  Vict.  c.  73.  A  verdict  was  taken 
for  the  plaintiff  for  the  amount  claimed. 
109^  7s.  8d.,  and  405.  costs,  subject  to  the  fbl* 
lowing  special  case  reserved  for  the  opinion  of 
the  Court  :— 

^Ifthe  Court  should  be  of  opinion  thatte 
action  was  properly  brought  agamst  the  present 
defendants,  and  that  the  plaintiff's  bill  of  coats 
waa  duly  delivered  in  compliance  with  tfis 
statute,  the  verdict  on  both  issues  for  lSb» 
pluntiff  is  to  stand  as  entered :  if  the  Couit 
should  be  of  a  contrary  opinion  on  either  of 
the  above  points,  then  a  nonsuit  to  be  entered* 
ora  ver^ct  for  the  defendants,  as  the  Ckmit 
may  direct. 


TownteHd,  for  the  pluntifF,  contended  thst 
the  defendants  were  the  proper  parties  9g$m8X 
whom  the  action  shoula  be  brouf^bt ;  and  it 
was  no  objection  that  the  defendant  Richard 
paiis  had  never  taken  any  part  in  the  proceed- 
ings, for  the  retadner  being  by  a  majority  of 
the  parish  officera,  aoch  majority  bound  the 
smianty  so  as  to  render  them  liable  to  an 
aokioft.  No  right  of  action  had  accrued  against 
the  parish  officers  who  gave  the  retainer  aurinf( 
fkb  time  that  they  continued  in  office*  nor  until 
Jme,  1845,  when  all  the  present  defendants 
were  in  office.  Bot  then  it  would  be  said  that 
the  ez-overaeors  who  retained  the  plaintiff  had 
Be  power  to  hind  their  successors.  This  he 
vas  ready  to  admit ;  but  the  successors  might 
adopt  the  acts  o£  their  predeceasors,  and  thus 
take  i^on  themselves  their  liabihty  in  respect 
ofthoee  acts,  and  a  very  little  would  be  con- 
strued to  be  suffident  to  create  this  liabyiity. 
Theiewaa  evidence  that  the  defendants  had 
knowledge  of,  and  had  assented  to»  those  acts 
of  their  predleceasora  in  office,  and  by  such 
aaisnt  thejr  had  adopted  those  acts  as  their 
ovn.  As  in  the  case  where  an  agent  does  an 
act  without  aathority,  if  the  principal  sabse- 
qneatly  affirms  the  act,  he  is  liable.  A.  v.£es». 
Aim  3  T.  R. 592;  Kwi^w.Bmmgier,  5  B.  &  Ad. 
1069;  Maikm  v.  Viekersiaff,  a  B.  &  AkL  89; 
Bern  V.  Peitet,  1  Ad.  &  £.  196;  M*Clean  v. 
Dhm,  4  Bing.  722,  per  Best,  C.  J.;  K  y. 
JIBfer,  6  T.  R  268. 

WMj^,  for  the  defendants,  was  not  called 

^  Per  CwHam,  The  cases  which  have  been 
dted,  when  properly  considered,  will  be  found 
to  press  agamst  the  plaintiff  radier  than  in  his 
ftvoor.  The  contracting  parties  might  make 
a  eoDtract,  to  bind  the  parish  funds,  but  not  to 
hind  aU  ^ese  parties  personally.  They  cannot 
be  xegazded  aa  partners  in  trade.  It  must 
s^pear  diat  all  four  defraidants  are  liable  upon 
a  persoaal  retainer;  if  the  argument  is,  ttiat 
mf  only  meant  to  contract  on  the  part  of  the 
panah,  then  no  party  is  personally  liable. 
&no^edge  and  assent  will  not  make  them 
Gable;  that  is  not  sufficient.  Nor  can  it  be 
said  that  a  man  employs  another  as  his  at- 
tonsy  inm  the  foet  that  if  the  i^tomey  re- 
osvers  in  an  actioii  against  him,  he  may  repay 
'  T  out  of  the  parish  Arnds. 

Role  absoluSe  for  a  nonsuits 


Bf 


itolice^  kisinteHlHon  to  dispute  the  ai- 


€s«ft  of  IBosftniytcs. 
&  re  Belsny.    May  9, 1848. 

JIOTICV  TO    DISFVTB   ▲MUDieATION.-* 
WHKN  TOO  LATB. — PRACTICE. 

A  floftee  to  dhpmie  «•  atj^tu^eathn  served 
jmom  tkepetiiiomng  erediior^s  soHcitor  the 
mof  htfcrt  thai  dppohtedforehowinff  cause 
agaiut  the  a^^umeation,  is  too  late, 

Svet^  wiben  the  bankntpi  has  beem  served  with 
a  copy  of  the  adjudtcation  in  Ireland,  he  is 
homd  bjf  the  rme  qf  eomrt  tojfimtwo  dain^ 


Ths  bankrupt  had  given  notice,  under  the 
5  &  6  Vict.  c.  122,  8.  23,  to  show  cause  this 
day  against  the  validity  of  the  adjudication, 
upon  a  fiat  issued  against  hsm  as  a  trader  car- 
rying on  business  in  the  dty  of  London. 

Mr.  H.  5.  WUde,  on  behalf  of  the  petitioning 
creditor,  took  a  preHminaiy  objection  to  the 
sufficiency  of  the  notice  to  oispute  tbe  adjudi- 
cation. The  notice  to  depute  was  served  on 
the  registrar,  and  on  the  solicitor  for  the  pe- 
titioning creditor,  in  the  af^nnoon  of  Monday, 
May  the  8th,  to  show  c«use  at  the  sitting  of 
the  CJourt  on  this  day,  (the  9di  May).  By 
rule  13  of  the  General  Rules  and  Orders,  dated 
Nov.  12,  1842,  it  was  hid  down  that,  "if  any 
person  adjudged  bankrupt  intend  to  dispots 
such  adjudication,  sach  person  shall  eaiisa 
notice  of  his  intention  so  to  do  to  be  served 
upon  ^e  petitioning  creditor  or  his  solicitor, 
and  the  deputy  reypstrar  of  the  Court,  lieo  dsyv 
ai  ieast  before  the  day  of  showing  cause  against 
sBch  adjudication.'*  The  mle  was  Inunad 
withosit  exception  or  qnahfication,  and  as  tte 
bankrupt  haa  not  complied  with  it  by  giving 
two  days'  notice  of  his  mtention  to  dispute  the 
adjudication,  it  was  submitted  he  had  no  right 
to  be  heard. 

The  fact  that  tiie  notice  to  dispute  was  aaJf 
served  about  three  o*ck>^  in  ^e  afteraoos  « 
the  previous  day,  was  proved  by  the  ckik  of  tte 
bankrupt's  sohdtor. 

Mr.  Duncan,  for  the  bsnkmpt,  adnutted  that 
the  serriee  was  not  a  coo^Uance  with  the  rote 
cited,  which  requiied  two  days'  notice  at  tbm 
least;  bnt  he  contended  the  notice  was  soft* 
dent  under  the  dreumstances.  The  hanknmt 
was  aerved  with  a  duplicate  copy  of  the  adjom* 
cation  at  Shgo,  in  Ireland,  on  Wednesday  th0 
3rd  May.  He  hastened  with  all  amnmmtt 
speed  to  London,  but  it  was  impossible  for  bias 
to  get  the  notice  prepared  and  served  at  aa 
eaiiiar  period  than  he  had  done.  Tbe  statolB 
5&6  VicL  c.  122,  s.  23  ott^  gave  the  bankrupt 
five  days  to  dispute  the  adjudication,  and  so- 
though  a  trader  resident  in  London  might  grra  a 
two  days'  notice  within  the  five,  it  was  impoa- 
sible  for  a  trader  served  with  a  notice  in  tha 
West  of  Ireland  to  comply  with  the  node  off 
Court. 

Mr.  Commissioner  Hbfroyd  said,  that  if  Uia 
olriection  was  persisted  in,  he  should  feel  him* 
s^  bound  to  give  effect  to  the  rule  of  Conrt. 
It  might  operate  inconveniently  in  this  par- 
ticolar  case,  bat  die  terms  of  tiie  rule  admittsii 
of  no  doubt. 

Mr.  Dmnean  nupiired,  if  the  facts  he  had 
stated  were  verified  bv  affidavit,  which  tha 
banknipt  was  prepared  to  do,  whether  tiiegr 
would  infloenee  the  Commissio&er's  dedskm. 

Mr.  Commissioner  Holrospd.  I  should  feal 
bound  to  adhere  to  the  nde.  The  notice  ta 
dispnte  has  been  served  too  lite,  and  it  foQowa^ 
the  objection  bemg  taken,  that  the  bankmiia 
cannot  be  aUowed  in  this  Court  to  dispats  tha 
adjiidJratisn. 
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CONSTRUCTION  OF  STATUTES. 
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ALTRN. 

Heir  at  Law, — British  ndjects  settUng  in  the 
United  States  since  their  independence. — Ab^ 
juration  of  the  rea/m.— Stats.  3  Jac.  1,  c.  4,  ss. 
22,  23  ;  4  G.  2,  c.  21,  8.  2  ;  13  G.  3,  C.  21 ;  4 
6.  2,  c.  21.  A.,  who  was  by  birth  an  En^^lish- 
man,  emigrated  to  the  United  States  of  America 
after  the  recognition  of  their  independence  by 
the  treaty  of  1783,  and  took  the  oaths  of  obe- 
dience to  the  American  government,  and  of 
abjuration  of  all  other  allegiance,— married  an 
American  woman,  and  had  a  son  of  that  mar- 
riage (B.)  bom  in  the  United  States.  £.  had 
a  son  (C),  who  was  also  bom  in  America,  out  of 
the  Queen's  dominion:  Held,  that  C.was  capable 
of  inheriting  real  estate  as  a  British  subject  with- 
in the  state.  13  G.  3,  c.  21,  and  4  G.  2,  c.  21. 

The  abjuration  by  a  British  subject  of  his 
allegiance  to  the  Crown,  and  his  promise  of 
obedience  to  a  foreign  state,  although  it  might 
have  rendered  him  liable,  under  the  statute  3 
Jas.  1,  c.  4,  ss.  22,  23,  to  the  penalty  of  high 
treason,  does  not  therefore  disqualify  the  chil- 
dren of  such  British  subject  from  inheriting, 
in  the  absence  of  any  attainder  of  such  British 
■abject  by  judgment,  outlawry,  or  oUierwise. 

The  exclusion  from  the  beneiito  of  the  stat 
4  G.  2,  c,  21,  8.  2,  of  the  children  of  fathers 
who,  at  the  time  of  their  birth,  were  liable  to 
the  penalties  of  high  treason  or  felony  in  case 
of  the  retuming  into  this  kingdom  or  Ireland 
without  the  Rojral  license,  is  not  to  be  con- 
strued as  requiring  the  Court  to  detemine  in- 
.  ddentally,  and  in  the  absence  of  the  partv 
charged,  that  he  has  been  guilty  of  high 
treason  or  felony ;  but  the  exclusion  must  be 
constraed  as  restricted  to  that  class  of  offences 
in  which  the  penalty  is  annexed  to  the  fact  of 
retuming  without  hcense. 

The  privileges  which  the  state.  4  G.  2,  c.  21, 
and  13  G.  3,  c.  21,  confer,  are  the  privileges  of 
the  children,  and  not  of  the  father ;  and,  there- 
fore, acta  intended  by  a  British  bom  subject  to 
have  the  effect  of  acte  of  abandonment  or  ab- 
juration of  his  righte  in  that  character,  do  not 
deprive  his  children  of  the  benefit  of  the  stete. 
4  U.  2,  c.  21,  and  13  G.  3,  c.  21,  unless  such 
acte  bring  them  within  the  disqualifying  pro* 
visions  of  those  stetutes. 

A  person  claiming  the  benefit  of  the  stat 
13  G.  3,  c.  21,  does  not  lose  that  benefit  only 
because  he  does  not  conform  or  qualify  in  the 
manner  prescribed  by  sect.  3  of  that  statute 
Within  five  yeare  from  the  acaruer  of  his  right 
•r  interest.    Fiteh  v.  Weber,  6  Hare,  51. 

Chiie  cited  in  the  judgment :  Doe  d.  AobmiUy  v. 
MatoMttr,5B.ftC.771. 


See  Usury, 


BOND. 


BUILDING  80CIBTY. 


Purchasing  members.  —  Redemption. '^  lAo" 
bility  qf future  subseription.'-The  plaintiflf  be- 
came a  member  of,  and  purchased  .twelve  and  a 
half  shares  in  a  building  society,  constituted 
under  the  stat.  6  &  7  W.  4,  c.  32,  and  the  so- 
cietv  advanced  a  sum  of  750/.  in  respect  of 
such  shares,  upon  a  conveyance  of  certain  pro- 
perty to  the  trastees  of  the  society,  by  way  of 
mortgage.  According  to  the  rales  of  the  so- 
ciety, 10#.  per  month  subscription,  and  As.  per 
month  redemption  moneys,  were  payable  on  each 
share,  until  a  sum  of  ]  20/.  per  share  should  be 
realized  for  the  non-purchasing  memben.  On 
a  bill  against  the  trustees  for  redemption  :  Held, 
that  upon  the  terms  of  the  mortgage-deed  and 
the  rules  of  the  society,  the  plaintiff'  was  en- 
titled to  redeem  only  upon  payment  of  all  the 
future  subscriptions  on  his  shares  until  the 
dissolution  of  toe  society,  the  probable  dissolu* 
tion  of  the  society  to  be  ascertained  by  calcula- 
tion, and  the  future  payments  to  be  treated  as  if 
immediately  due.    Mosley  v.  Baker,  6  Hare,  87* 

CONSSBVANCY  COMMIS8IONBR8. 

Under  an  act  of  parliament  by  which  the 
conservators  of  river  banks  were  empowered  to 
apply  the  funds  under  their  control  (which 
were  raised  by  a  rate  upon  the  proprietors  of 
adjacent  fands)  "  in  doing,  constructing,  and 
executing  all  such  works,  acte,  mattere,  and 
things  as  they  should  from  time  to  time  deem 
necessary,  proper,  or  expedient,  for  putting  the 
banks  into  ana  mainteining  the  same  in  a  per- 
manent stete  of  stebility."  Held,  that  mey 
were  authorized  to  apply  a  portion  of  the  fund 
in  watching  and,  if  necessary,  opposing  a  bill 
in  parliament  for  a  project  lower  down  the 
river  which  was  likely  to  be  injurious  to  the 
banks  under  their  superintendence.  Bright  v. 
North,  2  Phill.  216. 

COPTBIGHT. 

1.  The  copyriffht  of  an  article  written  for  the 
Encyclopasdia  MetropoUtana,  and  paid  for 
without  more :  belongs  to  the  author  of  the 
article,  and  an  injunction  granted  to  restrain  the 
proprietora  of  the  Encyclopaedia  from  proceed* 
ing  to  publish  the  article  in  a  separate  form.  The 
Bish<m  of  Hertford  v.  Origin,  35  L.  O.  342. 

2.  Musical  compositions.-^'Tht  copyright  in 
musical  compositions  is  more  extensively  pro- 
tected than  the  copyright  in  dramatic  pieces* 
Russell  y.  Smith,  15  Sim.  181. 

BYIDBNCB. 

LordDenman*s  Act.^Co-defendant  in  sasme 
interest.  —  Where  there  are  two  defendants 
who  have  exactly  the  same  defence,  the  6  &  7 
Vict.  c.  85,  does  not  render  the  evidence  of  one 
admissible  in  favour  of  the  other.  Mondof  w. 
Guyer,  1  De  G.  &  S.  182. 

INFANT, 

1.  11  Geo.  4,  and  I  W.  4,  e.  47.— Conf«y« 
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mc6  by  infimt  ordered,  without  reference  to  the 
Master.    Coombe  v.  Chapman^  34  L.  O.  421. 

2.  A  petition  under  Sir  E.  Sudden's  Act, 
(1  W.  4,  c.  65,)  for  payment  of  dividends  be- 
longing to  an  infant,  ought  to  be  the  petition 
of  tibe  guardian  solely,  and  confined  to  the  ob- 
ject of  payment  merely.  The  bank  having  re- 
foaed  to  obey  an  order  granted  upon  a  petition 
leddng  pavment,  and  also,  the  appointment  of 
a  proposea  f(uardian,  the  Court  thought  the 
objection  valid.    Re  Pongerardo,  34  L.  0. 359* 

LAKD   CLAU8B8   CONSOLIDATION. 

1.  Time  for  wmpite  making  award,  —  The 
three  months  allowed  by  8  Vict.  c.  18,  s.  23,  to 
*'the  arbitrators  or  their  umpire  "  for  making 
their  award,  is  not  one  and  the  same  period, 
but  tbe  umpire  has  a  new  period  of  three  months 
for  maldng  his  award,  from  the  time  when  the 
arbitration  devolves  upon  him.  Skerratt  v. 
North  Staffordshire  Railway  Co.  2  Phill.  475. 

3.  Mwueipal  corporation, — Trusts  of  borough 
pnpertj/. — ^All  the  lands  of  a  municipal  corpo- 
ration are  held  "upon  the  same  or  the  like 
wet,  trusts,  or  purpdses,"  within  the  sect.  69 
of  the  Land  Clauses'  Consolidation  Act,  (8 
Vict  c.  18,)  so  that  money  paid  for  the  com- 
pulsory purchase  of  one  part  of  the  land  of  a 
mnmapal  corporation  may  be  applied  in  the 
redemption  ot  an  incumbrance  upon  another 
part  of  the  lands  of  the  same  corporation. 
Ei^arte  Corporation  of  Cambridge,  in  re  East" 
em  Counties  Railway  Company,  6  Hare,  30. 

3.  8  Vict,  e,  IB. — A  railway  company  giving 
notice  of  its  intention  to  take  lands  under  the 
18th  section,  cannot  enter  upon  part  and  give 
aecurity  for  that  part  only  under  the  85th 
section,  but  must  deposit  the  price  or  give  se- 
curity for  the  whole  oefore  such  entry. 

The  bond  must  be  given  with  two  sureties, 
notvithstanding  that  the  company  is  incor- 
porated. 

The  company  must  clearly  and  satisfactorily 
ihow  that  they  have  complied  with  the  requi- 
ntions  and  fulfilled  the  conditions  of  the  85th 
lection,  before  they  can  enforce  it  against  a 
landed  proprietor.  Baker  v.  The  North  Staf 
fordskire  Railway  Company,  35  L,  O.  590. 

4.  Payment  out  qf  Court, — Aliquot  share, — 
On  an  application  to  obtain  out  of  Court  an 
aEquot  share  of  the  purchase-money  of  land 
taken  by  a  railway  companv,  paid  into  Court 
hj  the  company  under  the  Lands  Clauses  Con- 
aolidation  Act,  it  is  not  necessary  to  bring  be 
fore  the  Court  the  parties  entitled  to  the  rest 
of  the  fund.  Re  Midland  Railway  Company, 
35  L  0.143. 

LIMITATIONS,  8TATUTB   OF. 

1.  lAabitity  of  partner  for  fraud  of  co- 
partuer. — A.  and  B.,  having  for  many  years 
been  partners  in  buainess  as  solicitors,  duaolved 
their  paiinenhip  in  1834,  and  the  business 
continued  to  be  carried  on  by  A,  alone  until 
1841,  w)^en  be  becsmae  bankrupt,  and  it  was 
then  discovered  that  a  sum  of  money  which 
bad  been  paid  by  a  client  into  the  joint  account 
of  the  firm,  at  th«r  banker's,  in  1829>  for  the 
purpose  of  investment,  and   which  A.   had 


shortly  afterwards  represented  to  have  been  in* 
vested  accordingly,  and  on  which  he  had 
regularly  pud  interest  on  that  footing,  hac^ 
instead  of  being  invested,  been  appropriated  by 
him  to  his  own  use.  Upon  a  bill  filed  by  the  client 
against  £.  to  make  him  liable  for  the  money. 

Held,  Ist,  that  even  assuming  the  defendant 
to  have  been  (as  he  alleged  he  was)  personally 
iffnorant  oi  the  whole  transaction,  and  to  have 
derived  no  benefit  from  the  fraud,  still  he  was 
bound  by  the  representation  of  his  partner; 
such  representation  relating  to  a  matter  withia 
the  limits  of  the  partnership  business,  and 
amounting  therefore  to  a  guarantee  by  tke  firm 
to  the  parties  concerned,  that  they  should  hb 
placed  m  the  same  situation  as  if  the  facts  re* 
presented  were  true. 

2ndly,  That  although  the  plaintifiT  might 
have  a  right  of  action  at  law  for  the  money,  he 
had  also  a  concurrent  remedy,  on  the  ground 
of  fraud,  in  equity. 

3rdly,  That  in  equity  the  effect  of  the  uuf- 
representation,  so  far  as  regarded  the  Statute 
of^  Limitations,  was  the  same  as  if  it  had  heet 
made  on  the  day  the  fraud  was  discovered, 
notwithstanding  the  partnership  had  been  dis- 
solved more  tlutn  six  years  before.    Blair  y. 
Bromley,  2  Phill.  354. 
Gates  cited  in  the  jadgment :  Sadler  r.  Lee,  6 
Beav.  330;   Bate   ▼.  Scales,  IS    Ves.   40S; 
Brown  t.  Soathouce,  5  Bro.  C.  C.  107 ;  Evtos 
y.  Bickoeil,  6  Ves.  16S  ;  Middleton  r.  Midp 
dletou,  1  Jac.  &  W.  96 ;  Lattrell  v.  Olmius  in 
Mestser  v.  Gillespie,  11    Ves.  638;  CoU  r« 
WooUattOD,  3  P.Wms.  156. 

2.  Mortgagor  and  Mortgagee. — TVanrferee  ^ 
mortgage, — 20  years*  possession, — Acknowledge 
ment, — In  1816,  the  mortgagee,  under  a  mort- 
gage created  some  years  before,  entered  into 
possession  of  the  mortgaged  premises,  and  in 
1827  he  executed  a  transfer  of  his  mortgage  to 
another.  The  transferee  thereupon  entered  into 
possession,  and  in  1828  executed  a  transfer  of 
his  mortgage  to  a  second  transferee,  who  then 
entered  into  possession.  The  mortgagor  was 
not  a  party  to  either  transfer,  ana  luui  not, 
from  the  time  the  original  mortgagee  entered 
into  i)ossession,  received  anv  acknowledgment 
in  writing  of  his  equity  of  redemption.  la 
1833,  the  Statute  of  Limitations  (3  &  4  W.  4, 
c.  27,  s.  28)  was  passed,  and  barred  all  suits 
for  ledemption  after  20  years'  possession  by 
the  mortgagee,  and  no  acknowleagment  in  th!e 
meantime  of  the  right  of  redemption  given  to 
the  mortgagor  or  his  agent,  in  writing,  signed 
by  the  mortgagee.  In  1845,  the  representative 
of  the  mortgagor  filed  his  bill  for  redemption 
against  the  representives  of  the  second  trans- 
feree :  Held,  that  the  statute  operated  retrospeet- 
ivelv,  by  taking  from  the  mortsagor  the  benefit 
of  the  acknowledgment  which  nad  already  been 
made  of  the  mortgage-title  in  the  transfer  of 
1827  and  1828;  and  that  the  suit  (as  to  that 
estate)  was  therefore  barred.  Batchekr  y« 
Middleton,  6  Hare,  75. 

3.  Devisee  of  mortgagor.^^ln  a  suit  to.  re- 
deem the  mortgaged  estate,  where  the  defend- 
ant, the  alleged  mortgagee,  claims  an  absolole 
tiUe  by  virtue  of  the  Statute  of  LimiUtions  ; 
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J^gaieoi  whoee  l^gidM  an»  vikUr  ikm  will  of 
tte  mortgagor,  chargied  on  dio  mortgaged  pra- 

^  are  necesaary  partiM.  BatekeJorv^Siid' 

J  6  Hare,  78. 
4.  A  debtor  by  aim^  contract  waa  declared 
Itmatic  in  1833»  aadtvo  yeara  after  the  creditor 
brought  an  action  lor  hia  debt.  The  commit- 
tee  of  the  lunatic  filed  a  bill  to  reatrain  the  ac^ 
l&pn,  and  an  order  waa  made  bv  conaent  of  the 
CBeditoTy  that  the  action  ahoola  be  atated,  and 
that  he  should  be  reatrained  from  further  pro- 
ceeding in  it,  and  from  auinff  the  debtor  at  kw 
in  any  other  proceedings  and  the  creditor  waa 
to  be  .at  liberty  to  prove  hia  debt,  if  he  could, 
la  Uie  matter  of  the  lunacy.  In  1828,  the 
Haater  reported  that  thia,  among  other  debta, 
required  reconsideration,  and  finally  he  rejected 
the  dum.  The  lunacy  was  never  superseded, 
hit  in  184 1,  the  debtor  charged  his  estates  with 
payment  of  his  debts,  and  died  in  1843.  In 
1844,  the  creditor  filed  a  biU  for  the  adaunis- 
tcation  of  his  estate,  and  the  Court  heU  that 
Aa  effect  of  Statute  of  Limitationa  were  not  ez- 
^uded  by  the  proceedings,  and  dismiaaed  the 
Ull  with  costs.    iZoefay.CooAe,  35  L.  0.325. 

MOBTOAOB. 

See  LimitaHons,  StahUe  of,  2,  3. 

MORTMAIN. 

1.  Ckt  eampamf, — Shares  in  gas  light  and  in 
B  dock  company,  which  poseessed  rul  estates 
Ibr  the  purposes  of  their  undertaking :  held, 
not  within  the  Statute  of  Mortmain.  Sparling 
▼.  Parker,  9  Beav.  450. 

2.  CaniU, — Canal  shares,  which  by  act  of 
poriiament  were  declared  to  be  personal  estates, 
md  transmissible  as  such  :  Held,  by  Sir  John 
Leach,  to  be  within  the  Mortnudn  Act.  Tbm- 
Hmm  y.  Tomlmton,  9  Bear.  459. 

3.  Dock  shares,  —  Shares  in  the  London 
Dock  Company  and  in  the  East  and  West 
bdia  Dock  Company,  Held,  not  to  be  interests 
In  land  within  the  Statute  of  Mortmain,  9  G.  2, 
€.  36.    Hiiim  t.  Qiraud,  1  De  6.  &  S.  183. 

MUNICIPAL   CORPORATION. 

liability  of  the  new  municipal  corporationa 
«Mi  the  rate-payera  of  their  boroughs,  for  the 
lireacfaes  of  trust  of  the  old  corporationa,  and 
tlie  coats  of  obtainiB|[  redress. 

The  new  corporationa  succeed  to  the  debts 
and  dotiea  of  the  old  corporations,  whose  place 
liiey  now  occopy,  as  weU  aa  to  their  estates, 
wroperty,  and  rigfata.  Attorney- General  y. 
CBrporoliOB  tf  Leieesier,  9  Beay.  546. 

SeeLcoMb  Chufet'  OmsolidaiUm. 

PARTNBR8HIP. 

See  Limtatums,  Statute  of,  1. 

RAILWAY. 

1.  Avportimmeui  f^mtrtkOMS-maaeif* — ^Alea- 
•or  ana  a  lessee,  enddsd  to  nnewal,  agrsed  with 
B  railway  company  for  the  aale  to  mm  of  a 
pieee  of  land  for  a  apecific  sum,  whidi  waa  to 
mdude  compensation  for  damafea  done  by  the 
cafBranoe  of  the  land  from  othn*  land  belong- 
iBg  to  the  Issaee.  The  Court  dedined, 
Hm  peCitwn  of  tbekaM^  to  appoition  the 


between  him  and  the  leaaor.  EEparU  Wmd, 
Rs  Nottmgham  and  Lmooh  BaUway,  35  U  O. 
411. 

2.  Sight  to  take  load  for  stations.'-Qaim^im 
wh^her,  under  the  worda  ''railway  and  works/* 
a  railway  compaoT  had  a  right,  by  the  eooH 
pulsonr  powers  ot  their  act,  to  take  a  piece  of 
land  for  the  purpose  of  building  a  station: 
Held,  that  they  had.  Cother  y.  JIGdland  RasL 
wag  CSoayKmy,  2  PhilL  469. 

BBAL  BBTATB. 

Saisfsr  pagmiut  qfdsbis.^Aiter  a  decree  in 
a  creditor's  suit  for  die  sale  of  the  real  estate  of 
the  testator,  and  the  application  of  the  oroceeds 
in  payment  of  the  debt,  and  after  a  sale  under 
that  aecree,  the  deyisees  of  the  estate,  bang 
luna^  or  out  of  the  jurisdiction,  are  tmsteea 
of  the  estate  within  the  statute  1  W.  4,  c  60, 
for  the  pluntiff  in  the  cause.    Semble, 

If  the  deyisees  in  such  a  case  are  not  traateea 
for  the  plaintiff;  by  the  effect  of  the  decree  the 
Court  cannot  make  them  such  trustees  by  the 
effect  of  the  decree,  an  express  declaratioB 
thereof  (if  neceasary)  should  be  made  by  de- 
cree, and  cannot  be  properly  made  upon  pe- 
tition.   Jackson  v.  Milfield,  5  Hare,  538. 

Case  cited  im  Um»  jodgneat :  King  y.  Ltaol^  S 
Hare,  57. 

BOTAL  FBOBATB. 

A  legatee,  claiming  under  an  alleged  wfll  of 
Geo.  3,  under  his  sign  manual,  in  pursuance  of 
the  40  G.  3,  c.  88,  a.  10.  filed  a  bill  against  the 
executor  of  Geo.  4,  alleging  that  Geo.  4  and 
his  executors  had  possessed  the  assets  of  G.  3, 
and  it  alleged  that  the  will  had  not  been,  and« 
being  a  sovereign's  will,  could  not  be  proyed. 
A  demurrer  was  allowed,  on  the  ground  that 
until  the  will  had  been  proyed  this  Court  hnd 
no  jurisdiction ;  and,  semble,  that  the  proper 
remedy  against  Geo.  4  would  haye  been  by 
petition  of  right.  Rgvesv.DukeqfWelkngtom, 
9  Beay.  579. 

STAMP. 

Probate  duty, — ^The  executor  cannot  ana  in 
equity  for  a  sum  alleged  to  be  due  to  hia  tes- 
tator's estate^  although  dependent  upon  the 
result  of  an  account,  without  obtaining  b 
proper  stamp. 

Whether  the  stamp  must  coyer  the  amoimt 
specifically  claimed,  is  left  to  the  decision  of 
the  commiaabners.  Homord  y*  Prtnce,  34  L»  O. 
153. 

uauBT. 

Corrwfm  i/  5ond.— tlie  plaintiff*  lent  like 
defendant  a  sum  of  money  on  his  bond  and  mx 
equitable  deposit.  The  bond,  on  the  face  of 
it,  was  usurious,  and  an  action  having  been 
brought  on  it,  the  plaintiff  failed.  The  plain* 
tiff  ailerwmrda  came  into  eqmty,  showing  iSbat 
the  bond  had  been  emmeovaly  prepared,  and 
that  in  fact  the  eontract  was  not  usurious,  and 
pfByiag  that  the  insCrument  might  berefonned* 
ana  emct  givflB  to  te  eMHtnble  deposit.  Hie 
Court,  being  aatiafied  of  the  error,  Hdd,  that 
fho  plaintiff  was  otirieil  to  the  rclisf  ha  i 
Hodgkiststn  y.  Wjpoffy  9  Beay*  566. 
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REVIEW  OF  THE  RECENT  DECISIONS 
UPON  THE  COUNTY  COURTS'  ACT. 


The  cases  arising  out  of  the  County 
Coaits  Act,  moved  in  the  Courts  of  Law 
dnring  the  last  Term,  have  been  too  nu- 
merous to  allow  of  our  keeping  pace  with 
them  in  that  portion  of  the  publication  de- 
voted to  original  reports.  The  number  and 
vsiiety  of  the  questions  thus  brought  under 
the  consideration  of  the  Superior  Courts 
indicates  the  extent  and  importance  of  the 
changes  produced  bv  the  recent  measure  in 
the  administration  of  justice,  and  their  sup- 
posed interference  with  the  rights  of  inai- 
Tiduals.  It  may  afford  matter  for  surprise 
that,  notwithstanding  the  elaborate  care 
taken  in  framing  the  9  &  10  Vict.  c.  95,  to 
iirevent  the  Superior  Courts  from  interfer- 
ing with  the  proceedings  or  decisions  of  the 
County  Courts,  the  former  should  be  ap- 
pealed to  in  so  many  instances.  It  must 
oe  remembered,  however,  that  the  operation 
of  the  new  act  only  begins  to  be  felt,  that 
the  extent  and  limits  of  the  jurisdiction  of 
the  new  courts  can  scarcely  vet  be  said  to 
be  authoritatively  defined,  and  it  cannot  be 
wondered  at  if  suitors,  who  feel  themselves 
^grieved  bv  the  course  of  proceeding 
adopted  by  those  who  preside  in  the  hewly 
estdilished  tribunals,  should  find  it  difficult 
to  understand,  and  reluctantly  believe,  that' 
the  Courts  of  Law,  to  which  they  have  long 
been  accustomed  to  look  with  confidence 
and  respect,  are  impotent  to  grant  them 
redress. 

The"  S8fh  section  of  the  County  Courts 
Act  declares,  that  *^  ev6ry  order  and  judg- 
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ment  of  any  court  holden  under  this  act 
shall  be  final  and  conclusive  between  the 
parties,"  &c.,  and  therefore  it  is  quite  clear 
that  when  an  order  has  been  made,  or  a 
judgment  pronounced  by  a  judge  of  the 
County  Courts  in  a  matter  falling  within 
his  jurisdiction,  however  much  he  may 
have  misapprehended  the  facts  or  misap- 
plied the  law,  the  Superior  Courts  can  give 
ao  relief.  This  rule  is  clearly  illustrated  in 
the  case  ofExparte  Lenneghan^  which  will  be 
found  reported  in  asubsequent  pageunderthe 
head  of  the  Court  of  Exchequer.  In  that  case 
the  defendant  was  sued  by  a  person  named 
Robinson  in  the  Clerkenwell  County  Court, 
and  neither  knew  nor  heard  anything  of  the 
proceedings  taken  against  him  until  be 
found  an  officer  at  his  lodgings  in  posses- 
sion of  his  furniture  under  process  of  exe- 
cution from  the  Clerkenwell  Court.  Hating 
paid  the  amount  of  the  execution  under 
protest,  Leneghan  proceeded  to  the  County 
Court,  and  it  turned  out  upon  investiga- 
tion, that  the  summons  had  been  served 
from  the  County  Court  at  a  place  caOed 
Paul's  Villa,  where  the  defendant  had  never 
resided,  and  that  when  the  summons  was 
left,  the  person  in  occupation  of  the  house 
stated  to  the  process-server  that  Leneghan 
did  not  reside  there,  and  that  no  such  per- 
son was  known  to  him.  Under  these  cir- 
cumstances, the  judge  of  the  County  Court 
made  the  following  order :— > 

''  It  is  ordered  that  on  the  defendant  under- 
taking to  appear  and  defend  this  cafee  on  the 
merits,  and  also  undertakinff.  to  biing  im  «o- 
tion  against  the  plaintiff,  or  any  officer  of  tiie 
Court,  the  judgment  be  set  aside,  and  in  default 
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of  giving  such  undertaking  on  Saturday  next, 
it  is  ordered  that  the  said  judgment  and  execu- 
tion he  confirmed." 

The  defendant,  it  seems,  thought  he 
ought  not  to  be  prevented  from  taking 
proceedings  against  the  officer  of  the  Court 
for  the  illegal  seizure  of  his  goods,  and  de- 
olined  to  accept .  a  new  trial  upon  the  con- 
ditions the  judge  of  the  Counhr  Court 
thoujght  proper  to  impose  upon  him.  He 
applied  under  these  circumstancei  to  the 
Court  of  Exchequer  for  a  writ  of  prohi- 
bition, but  that  Court  decided,  that  as  the 
execution  was  already  executed,  there  was 
nothing  to  prohibit ;  and,  at  all  events,  as 
the  judge  of  the  County  Court  had  jurisdic- 
tion over  the  matter,  and  was  satisfied  that 
there  had  been  due  service  of  the  summons, 
tbe  Superior  Court  could  not  interfere  to 
review  his  determination.  It  is  tl&e  bailiff 
of  the  Court,  and  not  the  agent  of  the  plain- 
tiffy  who  is  responsible  in  the  County 
Courts  for  the  due  service  of  the  summons, 
and  as  there' appears  to  have  been  at  least  a 
Tery  extraordinary  degree  of  negligence  on 
the  part  of  the  officer  to  whom  the  service 
of  the  summons  was  entrusted  in  this  case, 
we  confess  we  should  have  felt  better  satis- 
fied if  the  judge  of  the  County  Court  had 
not  thrown  the  shield  of  his  protection  over 
the  officer,  and  suffered  the  defendant  to 
proceed  against  him  as  he  thought  fit ;  but 
no  one  can  doubt  that  the  principle  upon 
which  the  Court  of  Excheouer  renised  the 
application  was  correct,  and  that  the  judge 
of  the  County  Court  had  acted  in  a  matter 
exclusivelv  within  his  jurisdiction,  and  in  re- 
spect to  wnich  no  other  tribunal  known  to  the 
law  could  interfere  with  his  dscretion. 

The  case  of  Janes  v.  Jonest  before  Mr. 
Justice  Coleridge,  in  the  Bail  Court,  re- 
ported in  a  former  number,  (ante,  p.  33,) 
illustrates  the  same  principle  m  the  appli- 
cation of  which  the  Court  came  to  a  dif- 
ferent conclusion.  In  that  case  it  appeared 
that  the  County  Court  judge,  after  three 
adjournments,  in  the  presence  of  both 
parties,  decided  in  favour  of  the  defendant 
upon  a  defence  founded  on  the  Statute  of 
Limitations,  and  ordered  that  the  costs 
should  be  paid  equally  by  both  parties. 
Subseauently,  however,  behind  the  backs 
of  both  parties,  he  rescinded  his  former 
decision,  and  gave  judgment  for  the  plain- 
tiff. Upon  this  state  of  facts,  Mr.  Justice 
Coleridge  thought  the  rule  for  a  prohibition 
should  be  made  absolute,  "  not,"  says  the 
learned  judge,  "  on  the  ^und  of  an  im- 
proper exercise  of  discretion  by  the  judge, 
because  on  that  gronmd  I  should  have  no 


right  to  itUer/ere,  but  on  the  ground  that 
he  has  exceeded  his  jurisdiction,  which  he 
certainly  has  done,"  &c.  « 

The  members  of  the  larger  branch  of  the 
legal  profession  have  some  reason  to  con- 
gratulate themselves  upon  the  construction 
put  by  the  Courts  upon  the  67th  sect,  of  the 
County  Court  Act,  which  enacts,  *'  that  no 
privilege,  except  as  hereinafter  excepted,  shall 
be  allowed  to  any  person  to  exempt  him 
from  the  jurisdiction  of  any  Court  holden 
undef  this  act."  The  exceptions  referred 
to  in  this  clause  are  confined  to  the  Univer- 
sities and  Stannaries,  audit  was  contedend, 
that  an  attorney  suing  in  the  Superior 
Courts  for  a  debt  for  which  he  might  have 
sued  in  the  County  Court,  was  not  ex- 
empted by  any  privilege  from  the  jurisdic- 
tion of  the  County  Court,  and  could  not 
recover  his  costs  in  the  Superior  Court. 
The  Court  of  Queen's  Bendi,  however,  in 
the  case  of  Lewis  v.  Hance,^  decided,  that 
unless  they  were  to  overrule  all  former  de- 
cisions, they  could  not  hold  that  the  privi- 
lege of  an  attorney,  being  plaintiff,  waa  de- 
stroyed by  the  provbions  of  the  late  act. 
"The  County  Court,"  says  Lord  Denman, 
"has  no  power  over  any  one,  unleas  he 
brings  himself  within  its  jurisdiction  by 
suing  therein,  or  is  brought  within  its 
jurisdiction  by  being  sued  therein.  Except 
by  the  plaint,  the  plaintiff  does  not  bring 
himself  within  the  jurisdiction  of  the 
County  Court.  To  exempt  him,  therefore, 
when  he  is  not  a  defendant,  he  requires  no 
privilege,  because  he  is  not  within  the 
jurisdiction.  We  cannot,  on  the  language 
of  this  statute,  hold  that  attorneys  plaintiffs 
are  within  its  provisions."  Towards  the 
close  of  the  Term,  the  same  question  was 
brought  before  the  Court  of  Exchequer  in  a 
case  of  Jones  v.  Brown,  a  report  of  which 
we  hope  to  be  able  to  find  room  to  insert 
next  week.  In  that  case,  as  in  Lewis  v. 
Hance,  the  matter  came  before  the  Court 
upon  a  rule  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  costs.  %e  Court  of  Ex- 
chequer not  only  adopted  the  construction 
put  upon  the  provisions  of  the  9  &  10  Vict, 
c.  95,  by  the  Court  of  Queen's  Bench,  but 
discharged  the  rule  with  costs,  expressly  on 
the  ground  that  the  question  wad  raised 
upon  the  construction  of  a  provision  of  a 
new  act  of  parliament,  the  language  of 
which  was  similar  to  that  contained  in 
many  old  acts,  which  had  already  receiyed 
a  judicial  construction.  As  respects  at- 
torneys being  plaintiffs,  therefore,  the  ques- 
tion may  be  said  to  be  settled.    Whether 


See  ^.  6St  post. 
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an  attorney  being  sued  in  the  County 
Courts  can  claim  hi9  privilege  to  exempt 
him  from  his  jurisdietion,  has  not  yet  been 
expressly  decided,  we  behevef  in  any  of  the 
Superior  Gonrts,  bnt  from  the  jud^ent  of 
the  Conrt  of  Queen's  Bench  in  the  case  of 
Lewis  T.  Hanee,  already  adverted  to,  we 
^onld  rather  condnde  that,  in  the  opinion 
of  that  Court,  an  attorney  defendant  is  not 
exempt  from  the  jurisdiction  of  the  County 
Court  by  reason  of  privilege,  although  he 
is  entitled  to  sue  in  the  Superior  Courts, 
without  any  apprehension  of  being  deprived 
of  his  costs,  in  the  event  of  his  obtaining  a 
verdict. 

The  most  curious,  and  perhaps  in  one 
sense  the  most  important,  or  all  the  County 
Court  questions  brought  under  the  notice  of 
the  Superior  Courts  during  the  last  Term« 
was  that  of  the  Queen  v.  Parham^  in  which 
the  Conrt  of  Queen's  Bench,  after  hearing 
the  Attorney-General  in  opposition,  made  a 
role  absolute  for  an  information  in  the  na- 
ture of  a  quo  warranto^  calling  upon  Mr. 
IVtfham,  to  show  by  what  authority  he 
assumes  to  exercise  the  office  of  judge  of  the 
County  Court  of  Worcestershire.  The 
questions  raised  under  this  rule  were, — 1st. 
Whether  the  same  individual  could  be  ap- 
pointed judge  of  more  than  one  district  for 
holding  County  Courts;  2ndly9  Whether 
the  appointment  of  Mr.  Parham,  which  was 
bv  a  single  instrument,  containinga  distinct 
GMoatt  of  appointment  for  the  Worcester- 
shire districts,  and  a  distinct  clause  of  ap- 
pointment for  the  Herefordshire  district,  was 
a  good  appointment ;  and  3rdly,  Whether 
the  abolition  of  the  Small  Debts  Court  of 
Kidderminster,  operated,  under  the  9  &  10 
Vict.  c.  95,  to  destroy  the  title  of  Mr. 
Parham  to  be  appointed,  under  the  13th 
secdon,  judge  of  the  district  of  which  the 
territoiy  formerly  subject  to  the  jurisdiction 
of  the  Kidderminster  Small  Debts  Court 
formed  a  part.  It  was  suggested,  that  if 
this  rule  was  made  absolute  Mr.  Parham 
would  have  an  opportunity  of  going  to  a 
Court  of  Error,  and  the  rule  was  accordingly 
made  absolute,  the  Court  intimating  that 
the  question  was  one  which  ought  to  be  put 
in  a  oonrse  for  final  determination  as  soon 
as  possible. 

We  mnst  not  oondude  without  directing 
attention  to  the  case  a£Nind  v.  Rhodes  re- 
ported, post,  p.  69,  in  which  Mr.  Justice 
Coleridge  decided,  that  actions  on  bills  of 
exchange  not  exceeding  20^.,  are  within  the 
jurisdiction  of  the  County  Courts,  and  that 
although  the  idea  of  locality  does  not  attach 
to  them,  and  that  they  do  not  fall  within 


the  scope  of  the  128  th  section  of  the  County 
Courts'  Act,  which  only  gives  a  concur- 
rent jurisdiction  to  the  County  Courts 
with  the  Superior  Courts  in  all  cases:-— 
**  Where  the  cause  of  action  did  not  arise 
wholl;^  or  in  some  material  point,  within  the 
jurisdiction  of  the  Court  within  which  the 
defendant  dwells  or  carries  on  hb  business 
at  the  time  of  the  action  brought."  The 
opmion  of  Mr.  Justice  Coleridge  on  this 
point  is  understood  to  be  at  variance  with 
that  expressed  by  one  of  the  learned  iudges 
of  the  Court  of  Common  Pleas,  ana  that 
Court  in  granting  a  rule  in  a  case  now 
depending,  to  show  cause  why  a  suggestion 
should  not  be  entered  to  deprive  the  plaintiff 
of  costs,  intimated  to  the  learned  Serjeant 
who  obtained  the  rule,  that  he  would  have 
to  satisfy  the  Court  that  actions  on  bills  of 
exchange  not  exceeding  20^.  were  within  the. 
provisions  of  the  9  &  10  Vict.  c.  95,  so  as 
to  prevent  the  plaintiff  suing  in  the  Superior 
Courts  from  recoverii^  his  costs.  No  doubt 
the  question  will  be  fimdly  settled  during  the 
present  Term.  • 

A  case  of  some  professional  interest  {In 
re  Clipperton)  has  been  argued  and  now 
stands  for  judj^ment  in  the  Court  of  Queen's 
Bench,  in  which  the  question  is,  whether 
an  attorn^,  under  a  special  contract  with 
his  own  client,  can  recover  after  the  ordi- 
nary rate  of  remuneration  for  business  done 
in  the  Coun^  Courts,  or  is  prohibited  by 
the  9  &  10  Vict.  c.  95,  s.  91,  from  receiv- 
ing in  any  event,  or  for  any  amount  of 
service,  a  greater  sum  than  15«.  Our 
readers  shall  be  put  in  nossession  of  the 
judgment  in  this  case  without  delay,  as  it 
will  iu  fact  determine  whether  the  suitors 
in  the  County  Courts  are  to  be  deprived  of 
all  assistance  from  respectable  practitioners, 
and  left  to  the  tender  mercies  of  the  very 
scum  and  dregs  of  the  profession. 


REMEDIES  AGAINST  THE  HUN- 
DRED BILL. 

As  our  readers  are  already  aware,  some 
months  since,  when  the  windows  of  several 
respectable  inhabitants  of  the  metropolis 
were  wantonly  demolished  by  idle  and  mis- 
chievous persons,  it  was  stated  by  the  At- 
torney-General in  his  place  in  parliament, 
that  the  law  did  not  edOTord  any  pecuniary 
remedy  to  the  parties  whose  property  was 
maliciously  injured  or  destroyed,  inasmuch 
as  the  acts  of  the  persons  who  had  tumultu- 
ously  assembled,  however  reprehensible,  did 
not  amount  to  felony.  It  was  at  once  felt, 
by  all  parties  in  the  House,  that  the  law  in 
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this  respect  was  defectiTe,  and  that  the  title 
of  parties  damnified  bj  the  acts  of  rioters 
tp  compensation  ought  not  to  depend  in  any 
caso  upon  the  legal  definition  of  the  offence. 
A  bill  was  therefore  brought  in  by  Sir  Wil- 
l^m  Clf^,  >Ir.  Bankes,  and  Mr.  Baines» 
**  for  amending  the  Laws  relative  to  Berne- 
dies  against  the  Hundred  in  England" 
The  bill  is  concisely  and  simply  framed  : 
after  reciting  that  by  the  7  &  8  G.  4,  c.  31, 


*  "The  inhabitants  of  every  hundred,  wapen 
taike,  ward  or  other  district  in  the  nature  of  a 
bnndra^,  and  the  inhabitants  of  every  comity 
of  a  city  and  town,  and  other  place  not  within 
Imndreds  in  which  the  felonious  offences  there- 
in described  are  committed,  are  respectively 
made  liable  to  yield  full  compensation  to  per- 
fijons  damnified  thereby : 

:  ""  And  that  it  is  expedient  such  inhabitants 
should  be  made  liable  to  yield  compensation  in 
Iflte  manner  to  parties  damnified  by  the  acts  of 
pmons  riotously  and  tumnltaoasly  assemhled, 
wbiah  may  not  amoimt  to  lelooy/^ 

It  provides  by  one  short  clause : — 

*'  That  in  every  case  where  any  house,  shop 
or  other  bnilditig  whatever,  or  any  part  thereof, 
shall  be  destrojred,  or  shall  be  in  any  manner 
damaged  or  injured,  or  where  any  fixtures 
thereto  attached,  or  any  furniture,  goods  or 
Commodities  whatever  which  shall  be  therein 
dfaalt  be  destroyed,  taken  away  or  dama^red  by 
the  act  or  acts  of  any  riotous  or  tmmdtuous 
assembly  of  persems,  or  by  the  act  or  acts  of 
any  person  or  persons  engaged  is  or  makiq^ 
part  of  sneh  notous  or  tumultaous  asf  emhly^ 
the  inhabitants  of  the  hundred,  wapentake, 
ward  or  other  district  in  the  nature  of  a  hun- 
dred, or  of  the  county  of  the  dty  of  town, 
liberty,  franchise  or  place  in  whidi  such  da- 
mage shall  be  done,  shall  be  Hable  to  yield  full 
compensation  in  damages  to  the  person  or  per- 
sonS'ii^ured  and  dammfied  by  such  destruction, 
taking  away  or  damage,  and  such  damages 
riiall  and  may  be  demanded,  sued  for  or  re- 
covered by  the  same  means  and  in  tbe  same 
manner  as  are  provided  by  the  said  recited  act 
m  respect  of  the  coinpensation  thereby  made 
payable ;  and  all  the  proviswns  of  Che  sud  re- 
cited act  shall  extend  to  the  liability  and  com- 
pensation hereby  created  and  provided  as  if 
the  same  had  been  created  ana  provided  re- 
spectively by  the  said  recited  act." 

This  bill  has  been  standing  for  some 
weeks  for  a  second  reading,  and  has  not,  so 
ihr  as  we  can  learn,  nndei^ne  any  discus* 
0ion.  Its  objects  are  so  reasonable  and 
unobjectionable,  that  we  trust  it  will  be  per- 
severed in,  and  not  allowed  to  drop  merely 
because  it  may  be  hoped  that  another  oc- 
casion will  not  speedily  arise  for  giving 
effect  to  its  provisions. 


NOTICES  OF  NEW  BOOKS, 

A  Treatise  on  ths  Law  of  Evidence^  as  ad- 
mimietertd  in  England  and  Irekindt  with 
Illuetratione  from  the  AmerkoH  and 
other  Foreign  Lenee.  Bj  John  Pitt 
Taylor,  Esq.,  of  the  Middle  Templ^ 
Barrister-at-Low.  In  two  volumes  Svo^ 
London :  A.  Maxwell  k  Son.     1848. 

We  owe  an  apology  to  the  author  of  this' 
work  for  bavins  delayed  so  long  that  fttTOor- 
able  notice  of  it,  which  its  merits  require^ 
One  reason  of  that  delay,  however,  was  a 
wish  to  have  suificient  time  to  look  into  a 
work  of  so  much  importance,  before  com-* 
mitting  ourselves  to  a  recommendation  of 
it;  and  having  now  enjoyed  that  oppor* 
tunity,  we  have  no  hesitation  in  saying 
that,  in  our  opinion,  Mr.  Taylor  has  made 
a  valuable  addition  to  our  legal  fitera- 
ture.  He  has  presented  the  profession  with 
an  elaborate,  well-arranged,  and — as  iar  as 
we  have  been  able  to  ascertain — accBnite 
work,  on  a  subject  of  great  practicd  im- 
portance—  the  Law  of  Evidence— which 
may  be  said  to  have  been  almost  entiivfy 
remodelled  in  England  within  the  last  few 
years,  and  certainly  placed  upon  at  once 
sounder  and  wider  foundations  than  it  has 
ever  heretofore  rested.  The  bold  reforms 
effected  by  the  legislature  have  been  vigor- 
ously, and  at  the  same  time  cautiously 
earned  out  by  the  Courts ;  the  result  beinr 
that  which  we  have  indicated— a  thorough 
remodelling  of  the  system,  occasioning  great 
correspondmg  changes  in  the  entire  body  of 
the  law.  The  invaluable  works  of  Mf. 
Hiillips  and  Mr.  Starkie,  after  harine  done 
great  service  in  their  time,  the  remodelling 
of  which  we  speak  has  rendered  to  a  con- 
siderable extent  obsolete;  or,  if  that  be 
speakine  too  strongly,  has  at  least  impaired 
there  vdue  very  seriously ;  for  it  cannot,  we 
think,  be  denied  that  both  of  these  works  hav« 
been  hitherto  only  lmi)erfectly  accommo- 
dated to  the  altered  and  improved  oonditioii 
of  the  law.  We  dare  say  Mr.  Taylor  is  as 
ready  as  we  are  to  acknowledge  the  great 
merit  of  these  authors ;  whose  masterly  ex- 
position of  pruiciple%  and  lucid  arrange- 
ment of  detads,  have  laid  an  entire  genera- 
tion of  lawyers  under  deep  obligations.  Mr. 
Taylor  has  evidently  profited  by  their  la- 
bours, and  the  result  is  to  be  found  in  the 
important  and  valuable  performance  wfaidk 
we  are  now  recommending  to  our  readers — 
for  we  do  recommend  it  heartily.  His  original 
intention,  it  seems, was  merdy  to  edit  the 
elementary  treatise  of  an  American  Pwfessw 
of  the  Law,  Dr.Greenleaf ;  but  after  having 
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been  ftr  some  tame  eoatfgti  in  the  ta»ky  be 

aon  it,  and  aim  at  prodncing  an  indtpood* 
ent  ivork»  only  Based  tip^n  tbat  whieh  be 
bad  intoided  to  edit.  The  reasons  which 
Mr.  Taylor  asB^ns  in  his  preface  for  so 
doing  are  satisilBU^ry.  Dr.  Greenleafs 
mork  has  undoubted  xnerits,  and  is  re- 
markably happy  as  an  dementary  exposi- 
tion of  fNineipies;  but  the  great  alteratioii 
in  the  law,  or  which  we  have  been  speaking, 
not  having  been  adopted  in  America,  it  is 
obvioiudy  dangerous  for  a  student  to  rely 
upon  tbe  work  of  the  American  lawyer.  In 
Mr.  Taylor's  work,  however,  wiK  be  found 
inearporBted  all  that  is  excellent  in  Dr. 
OreeDleaTs;  whale  timre  is  superadded  a 
InmiBoas  and  able  exposition  of  the 
Ikiglish  Law  of  Evidence  in  its  existing 
improved  form.  Copious  illustrstions  are 
derived  from  American  authorities,  and 
also  from  the  decisions  o£  the  Irish  Courts ; 
isatafes,  tbese^  of  Mr.  Taylor's  work,  which 
will  greatly  recommend  it  to  all  who  are 
practically  cmmemed  m  tbe  Law  of  £/ri- 
dnoe. 

Yrvfm  a  note  to  chap.  U.  (vol.  1,  p.  9, 
1L  t.)  we  learn  that  Mr.  Tavlor  originaliy 
suggested  the  alterations  embodied  in  the 
late  excellent  Documentary  Eridence  Act^ 
^Mt  9  Vkt.€.  113,)  and  afterwards  pre- 
pared the  bill  whic^  finally  obtained  tbe 
appreval  of  tbe  legiaktaire  under  the  sanc- 
tion of  Lord  Brougham,  to  whom  Mr. 
Taylor  dedicates  his  work  in  a  strain  very 
highly  laudatory  of  that  noble  and  learned 
lord.  Mr.  Taylor  deserves,  under  these 
circomstanoes,  much  credit  for  his  "  sug- 
gestions,*'  some  of  which  are  of  great 
practical  value,  showing  a  mind  perfectly 
aeqnaiirted  widi  the  necessities  of  the 
ease,  and  able  at  one  swoop  to  get  rid 
of  a  gEcat  number  of  idle,  and  most  vex- 
atious impediments  to  the  administration 
of  justioe.  It  is  evident  from  the  whole 
work  that  Mr,  Taylor  is  thoroughly  con- 
versant with  tbe  extensive  and  diificint  sub- 
ject to  which  be  has  devoted  so  much  of  his 
time  and  attention.  He  has  his  eye  con- 
stantly fixed  on  principle^  and  in  going 
along  with  him,  the  intelligent  reader  will 
find  many  snggestionB  for  further  improve- 
ment of  die  .  Law  of  Evidenee  worthy 
of  consideration,  and  calculated  to  aid  bim 
ineorapi^hendJiiig  the  true  scope  and  object 
ef  tbe  kw  as  it  is. 

Mr.  Taylor  isevid&n%  a  very  sealons 
law  reformer,  and  an  ardent  admirer  of  tbe 
late  Jeremy  Bentham,  whose  name  and 
be  often  mentions  in  terms  of  al- 


most reverential  deference  and  respect* 
Mr.  Taylor  mast  not,  however,  go  too  fast 
nor  too  &r  in  this  direction ;  a  caution 
which  he  will  take  in  good  part,  and  which 
some  portions  of  the  work  render  by  n^ 
means  supererogatory. 

Having  spoken  thus  favourably  of  ibis 
work  as  a  whole,  we  must  point  out  one 
or  two  .macule,  which  we  tiiKt  not  to 
find  in  another  edition..  We  very  much  re* 
gret,  as  pmctmal  m6B«  tbe  absence  of  any 
infbrmation  on  tbe  Stamp  Laws ;  aad  eath 
skier  liie  reasons  assigned  by  Mr.  Tayloc,. 
in  bis  Frefiice,  for  siwh  omission,  utterly 
uosaias&otory.  It  is  pbua  that  be  shirieif 
Ae  labosff  wbieb  it  would  have  imposed 
upon  bim :  nay,  he  himself  admits  as  mnoi^ 
''Last,  tboogh  I  ooafess^  not  les8t»  the^ 
subject  is  on^  of  tbe  most  repulsive  wbidb 
could  be  selected  by  an  authw'  for  dismis- 
sion." Hub  cavaUer-like  dealing  with  di^ 
I  fioulty  is  <|iute  a  novelty ;  and  woald  be^ 
lamusmg,  were  it  not  a  serious  matter  to 
fiad  a  beatd  of  4aw  of  great  and  lugnnt 
practical  imporlamte,  «bsearded  from  a  work 
m  wMcb  the  practitioner  has  a  right  to  find 
it.  A  man  of  Mr.  Taylor  s  abilities  should 
find  no  diffiipuky  iorsqpplying  tbis^QficiesM^, 
and  in  giving  an  able  condenmtwncS  tiSif^ 
hm  %m  tbn  sufejeoC  As  a  maibter  of  minor 
crtticbm»  we  •blect  4o  the  oocasional  atyJe 
of  |oumi£sm,  so  to  speak,  which  ^baiactes- 
iseis  the  oostposttion  ?  as  if  the  pages  of  a 
grave  didactive  tMatise  bad  been  traas£erred 
nam  those  of  aisme  Beview  or  Msgaaaaft.; 
in  wfa&eb  the  aw6il  "we''  figums  Isgiti- 
mateiy  enon^  bui  is  <|uite  out  of  plaoe  .m 
an  ebdxnste  treatise — ^from  the  digopty  4»f 
which  it  ^detracts  not  a  Uttk.  Akin  to  4}ai» 
is  a  eeitamleviity  oftoneocoasioaa%  pei^ 
oBptifale-His  at  pu  187,  wbese  #n  aoeedoto 
is  introduced  into  the  body 'of.tbis  xmkf  i}* 
bistrativie  perhat>s  of  tbe  point. lor  ^lich 
tiie  andior  is  contendiagi  btft  i^ld  far  too 
jocalssly  fiir  so  grave  aa  ooeasioiii.  Agaii^^ 
nt  p.  £3,  i(aot6  B.)  we  kave  a  sneeriqg 
aUnsionto  "that  9ani*u»mat^  Lord  Orlbrdi'* 
--^whiie  in  the  note  (k^)  almost  immedi- 
ntely  preceding  it;  wte  find  tbe  wamein 
of  Samaria,  (J^ilm  iv.  9J) — «ited  as  1^ 
instance  of  the  "proneness  to  exaggerate^ 
so  remai!l:able  in'  tihe  softer  sex  ri"'  I'his 
aHusion  appears  to  us  objectionable  in  ev^ery 
point  of  view,  for  reasons  into  which  we 
shaU  not  bere  enter.  Mr,  Taylor  is  also 
sometimes  unceremoniously  &ee  in  express^ 
ing  a  difference  sf  opiaioa  wlkb  judifiiid 
autbonty.  Theses  boveser^  ar^  oianpatia- 
iifelt'tnvial  imp€tftntiwis»  vAkAi  we  allude 
to  with  relisetmice  lAtone  thefe  is  do  wmeh 
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to  approve ;  and  we  heartily  congratcdate 
Mr.  Taylor  on  the  result  of  his  labours,  as 
they  are  highly  creditable  to  himself,  evinc- 
ing the  mastery  of  a  very  difficult  branch  of 
law,  and  calculated  to  afford  valuable  as- 
sistance to  all  branches  of  the  profession. 


CERTIFICATE  DUTY. 

We  have  to  remind  our  readers  that 
Tuesday  next,  the  30th  instant,  is  the  day 
fixed  for  bringing  in  the  Bill  to  Repeal  the 
Certificate  Duty.  We  understand  that  all 
the  members  who  have  presented  petiticms 
for  the  repeal  of  the  tax  on  behalf  of  thtor 
constituents  the  attorneys  and  solicitors  in 
all  parts  of  the  kingdom,  have  been  in- 
formed of  the  day  appointed  for  the  in-* 
tended  motion.  Other  members  to  whom 
the  statement  of  the  Incorporated  Law  So- 
ciety has  been  submitted  m  support  of  the 
measure,  have  also  been  addressed  on  the 
subject,  seconded  by  the  important  influ- 
ence of  our  country  brethren.  Thus  a  very 
large  part  of  the  House  has,  we  trust,  be- 
come interested,  at  least,  in  the  considera- 
tion of  the  measure,  if  not  prepared  forth- 
with to  pass  it. 

Both  justice  and  policy  demand  the  ab- 
rogation of  this  impost: — justice  to  the 
profession;  policy  to  the  public.  The 
sense  of  the  House  will,  we  trust,  be  fairly 
taken  on  this  gross  invasion  of  the  sound 
principles  of  taxation.  The  difficulties  sur- 
roundmg  the  Budget^  which  is  yet  to  be 
developed,  may  prevent  any  immediate 
relief;  but  it  will  be  an  important  step 
towards  success  in  another  Session,  if  the 
justice  of  the  claim  be  substantiated,  nay, 

.;>^e  hope,  candidly  and  honestly  admitted 

,.>by  the  government. 
' '  Further  petitions  are  in  the  hands  of 
members  to  be  presented  either  before  or 
at  the  lime  of  bringing  on  the  question. 
Upwards  of  3,000  have  individually  given 
their  signatures,  and  as  many  more  nave 
been,  or  will  be,  rqpresented  bv  the  pe- 
titions from  collective  bodies  under  corpo- 
rate seals  or  official  signatures. 

The  following  are  the  statements  in  the 
Petition  of  the  President  and  Society  of  Ad- 
vocates in  Aberdeen,  incorpcmited  by  Royal 
Charter:-  ^ 

''That  the  petitioners  beg  leave  to  csll  the 
~  attention  of  the  House  to  the  partial,  unequal, 
and  unjfust  nature  of  the  Certificate  Du^  or 
>  Tkc  levied  upon  attomeyt  and  solicitors. 
"It  is  partial,  because  no  other  industrial 
dass  of  the  community  is  taxed  to  such  an 
extent  m  the  ittomffs  and  solicitors.    Before 


they  can  be  admitted  to  practise  in  any  Court 
of  the  kingdom^  tiiey  must  have  servea  an  ap- 
prenticeship or  clerkship,  the  articles  of  which 
nave  been  subjected  to  a  very  heavy  and  fixed 
Stamp  Duty,  wjbereas  apprentices  to  every 
other  profession  or  business  pay  only  an  ad 
valorem  duty,  regulated  by  the  amount  of  ap- 
prentice fee,  and  not  in  one  case  in  a  thousand 
equal  to  the  duty  paid  hj  this  class.  In  the 
next  place,  on  being  admitted  to  practise  be- 
fore any  Court,  and  also  on  becoming  notaries, 
the  attorneys  and  solicitors  are  called  on  to 
pay  other  very  severe  Stamp  Duties  before  they 
can  commence  business, — an  impost  peculiar, 
or  nearly  so,  to  this  profession.  And  ap;ain, 
from  the  day  they  begin  to  earn  their  liveli- 
hood, tiiey  are  compeUed  to  pay  a  fixed  and 
annual  tax  in  the  name  of  a  certificate,  to  such 
an  amount  that  the  petitioners  venture  to  affirm 
that,  on  the  average  tiiroughout  the  kingdom, 
it  is  not  less  than  four  per  cent,  upon  their 
professional  earnings. 

"The  iiyustice  of  the  annual  tax  on  at- 
torneys' certificates  is  manifest  from  the  facts 
that  toe  same  sum  is  demanded  from  each  at- 
torney, without  any  reference  to  their  compa- 
rative emoluments,  and  that  no  similar  tax  is 
imposed  upon  the  other  learned  professiona, 
nor  even  upon  the  higher  and  more  lucrative 
branch  of  the  legal  b<Mly,  nor  upon  merchants 
or  manufacturers ;  whereas,  if  it  be  necessary 
to  tax  the  talent  and  industry  of  individuals, 
all  professions  and  trades  ought  to  be  dealt 
with  alike. 

The  petitioners  also  represent  that  the?  are 
subject  to  the  Income  Tax,  and  all  other  State 
imposts,  equally  with  the  rest  of  the  commo- 
nily;  and,  while  they  are  willing  to  bear  their 
fair  share  of  public  burdens,  they  deprecate  an 
additional  and  partial  taxation  being  continued 
to  be  levied  from  them/' 


ANCIENT  CASE  AND  OPINION. 

A  MAN  seised  of  two  acres  of  land  derises 
aU  Bis  lands,  &c.,  afterwarde  purchases  other 
lands,  and  dyes,  the  will  not  altered. 

Q.  Whether  the  lands  purchased  since  the 
making  of  the  will  shall  be  subject  to  the  de- 
vise in  the  will,  or  doe  pass  by  the  wilL 

''In  case  hee  make  no  farther  mention  of  this 
land  purchased  in  any  new  publication  of  his 
will,  then  the  new  purchased  land  will  not 
passe,  but  if,  after  the  purchase  of  the  other 
landes,  hee  declare  that  his  intent  is  all  his 
landes  should  passe  by  his  will,  then  the  ne^ 
purchased  landes  will  passe.  This  case,  with 
this  diflfSsrence,  is  agreed  in  Bolle's  1st  Z.> 
page  618,  s.  7.'* 

"William  Bbbnt.'' 

[lliierB  is  no  date  to  the,opinioi|,  but  it  was 
probably  about  the  year  17.00.,  The  fiqUowinf 
la  the  authority  referred  to,  :^' 

7.  Mes  si  puis  le  purchase  del  Mannor  de  D« 
11  deliver  Is  primer  volunt  come  son  volunt,  et 
dit  que  ceo  lem  son  volunt  sani  mister  aueoa 
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67, 


ptfdk  al  oecs  unoore  eeo  est  un  movtIX  pobli- 
cilion  afaiie  le  t«m  novebpent  purcnwe  ft 
pMier.    M.  38,  39,  EL  B.  iL  Dubitatur.] 

MAST£1US   EXTRAORDINARY   IN 
CHANCERY. 

fhm  April  25tk,  to  Map  I9ih,  1848,  hoth  tn- 
chuive,  with  dates  wAm  gazetted. 

Dnffidd,  William  Ward,  Chelmsford.  May 
16. 

Qoward,  John,  PorUmoutb.    Ma^  12. 

Lawrence,  Cbarlea  William,  Cirencester. 
Mav9. 

Packer,  Richard,  Azbridge.    May  9. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  April  2Sth,  to  May  I9th,  1848,  both  in* 
elusive,  toith  dates  when  gazetted, 

Grcgaon,  George,  and  John  Tiplady,  Dur- 
ham, Attorneys  and  Solicitors.    M!ay  9. 

Parsons,  William,  and  Samuel  Parsons,  jun., 
Nottingham,  Attorneys  and  SoUcitors.  May 
13. 

Scolthorpe,  William,  and  Robert  Sctdthorpe, 
Nottingham,  Attorneys  and  Solicitors.   May  2. 

Thompson,  Edward  William,  and  Thomas 
JepeoD,  Glossop,  Attorneys  and  Solicitors. 
April  25. 


Wilton,  Joseph  Robert,  and  William  Black. 
man,  1,  Raymond  Buildings,  Gray's  Inn,  Solicit 
tors.    April  25. 


PERPETUAL  COMMISSIONER. 

Appointed  under  the  Fines'  and  Recoveries'  Act. 

Holmes,  Richard,  Arundel,  in  and  for  Che 
county  of  Sussex.    May  12. 


NOTES  OF  THE  WEEK. 

THE   BAR   MBBTTNO. 

"A  Chancbry  Barristbr"  states,  that 
there  is  an  omission  in  our  Report  of  the  Bar 
Meeting  last  biaturday.  He  says,  that  **  both 
Sir  F.  Thesiger  and  Mr.  Serjeant  Taffourd  em- 
phatically stated  their  opinion,  that  any  gentle* 
man  havmg  signed  the  resolution  entered  into 
by  the  Parliamentary  Bar,  was  strictly  bound 
in  honour  by  it,  and  that  no  professional  rule 
could  discharge  him  from  that  obligation,  if  he 
saw  fit  to  sign  such  a  resolution " — and  such 
expressions  were  received  with  unequivocal  ap« 
probation. 

The  omission  (our  Correspondent  observes) 
is  of  importance,  now  that  it  appears  that  Messrs. 
Keating  and  Smith  did  sign  the  resolution,  and 
he  observes,  that  it  was  not  generally  ttnder^ 
stood  at  the  meeting,  at  least  by  the  gentlemen 
near  him,  that  such  was  the  case. 


RECENT   DECISIONS  IN  THE  SUPERIOR  COURTS| 

REPORTED  BY  BARRISTERS  OF  THB  8BVBRAL  COURTS. 


'^'>'^'^'«'^'VN'WV\'WV%A«WWWWVV/>/>A«K/W«tfMV«/«/W«/>A/V%/« 


Virc^Ciaiicellor  of  Gnglanir. 

In  re  the  Skegieid  and  Lineokuhire  Railway 
Ad,  Ejspartt  Viear  of  Ckesrborangh.  March 
25, 1848. 

RB-INYBSTMBNT  OV  MONKY  IN  COURT.—- 
LANDS  CUAUSKS  CONSOLIDATION  ACT. — 
COSTS. 

Tie  purchasS'money  for  part  qf  a  glebe  taken 
bjf  a  railway  company  having  been  paid  into 
Qmrtf  the  companjf  were  ordered  to  pay 
ike  costs  of  re^vsvesting  the  same  in  a  pur* 
tkase  of  land  by  the  vicar,  although  such 
pmrekase  was  for  a  much  larger  sum  than 
the  one  in  Court, 

Thb  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company  purchased  a  portion  of  the 
glebe  lands  of  the  parish  of  Clarborough,  and 
paid  the  parchase-money,  amounting  to  64 4^, 
into  court  under  the  provisions  of  the  Lands 
Qanses  Consolidation  Act.  In  the  meantime 
the  vicar  agreed  to  purchase  other  land  for  the 
sum  of  1,000/.,  and  on  the  usual  reference  to 
the  Master,  he  reported  that  it  would  be  for 
the  benefit  of  the  vicar  that  such  agreement 
should  be  completed ;  that  a  good  title  could  be 
made  to  the  property ;  and,  moreover,  that  the 
Bishop  of  Lincoln  had  agi«ed  to  raise  under 
an  act  of  parliameot  such  a  sum  as,  together 
with tiie 644i.,  wonldmBlcAJup  the  1,0001.    A 


petition  was  now  presented  by  the  ^car  for  sale 
of  the  bank  annuities  representing  the  644/. 
for  the  Master  to  settle  a  conveyance,  and  that 
the  petitioner's  costs  of  the  re-mvestment  and 
of  all  proceedings  relating  thereto  might  be 
paid  by  the  company. 

Mr.  Bethell  and  Mr.  Bloxam,  for  the  petition, 
urged  that  the  petitioner  was  entitled  to  his 
costs  under  the  80th  section  of  the  Lands 
Clauses  Consolidation  Act;  the  fact  of  the 
purchase-money  being  more  than  the  sum  in 
Court  did  not  exonerate  the  company  from 
paying  such  costs.  The  case  of  Bxparte  Tetley, 
4  Rail.  Cases,  55,  although  apparently  similar 
to  the  present,  did  not  apply ;  that  case  de* 
pended  on  a  clause  in  a  special  act,  and  not  on 
the  Lands  Clauses  Consolidation  Act. 

Mr.  RoU  and  Mr.  T,  ElUston,  contrii,  con- 
tended  that  Esspatte  Tetley  was  directly  in 
point;  that  the  expense  attending  a  large  pur- 
chase was  manifestiy  more  than  that  attending 
a  small  one ;  and  that  if  the  Court  granted  the. 
petitioner's  request,  very  large  purchases  might 
be  made,  and  railway  companies  saddled  with 
proitortionably  large  exMnses.  They  cited 
Ernarte  Newton,  4  Y.  &  C.  Exch.  518. 

The  Vice-chancellor  made  the  order  accord- 
ing to  the  pnyer  of  the  petition,  observing  that, 
the  petition  had  been  so  framed  as  to  avoid  the 
difficulty  in  Eapsgrte  Tetley. 


Superior  Comis :  Queifs  Beitek. 


(Before  the  Four  Judges.) 
Lewis  Y.  Ha»ee.    J<mu  t.  Savage. 

▲TTORNBY  SUING  IN  COUNTY  COURT. 

Jn  attorney  may^  notwitkstandufff  the  9  ^10 
Vict.  c.  9^,  sue  at  a  plaint^  in  one  of 
the  Superior  Courts,  anul  will,  if  sueeessfki, 
be  euHtled  to  costs  as  brfore  that  statute. 

Thb  same  question  was  raised  in  both  these 
caseSf  namely,  wbeliier  an  attorney  plaiq^iff 
must  sue  as  a  plaintiff  in  the  County  Ck>urt, 
imder  circumstances  in  which  any  other  per- 
son would  be  compelled  to  proceed  tbere^  or 
whether  he  was  entitled  in  virtue  of  his  privi- 
lege as  an  attorney  to  sue  in  the  Superior 
Courts  at  Westminster.  In  each  case  the 
plaintiff  was  an  attorney  of  the  Superior  Courts 
at  Westminster,  and  tne  amount  of  the  debt 
was  under  202.  In  each  case  also  a  rule  had 
been  obtained  to  enter  a  suggestion  on  the  re- 
cord, that  the  plaintiff  might  have  sued  in  the 
County  Court,  the  object  of  the  rule  being  to 
deprive  the  plaintiff  of  costs. 

Mr.  Lush  showed  cause  in  the  first,  and 

Mr.  Mettor  in  the  second  case. 

Mr.  Creasy  was  heard  in  support  of  the  rule 
in  each  case. 

The  Court  had  taken  time  to  consider. 

Lord  Denman,  C.  J.,  delivered  judgment. 
The  question  in  the  case  of  Lewis  v.  Hamee 
is,  whether  the  plaintiff,  who  is  an  attorney  of 
the  Superior  Courts  at  Westminster,  is  bound, 
under  the  penalty  of  being  deprived  o(  his  costfl^ 
to  sue  for  a  debt  under  20/.  in  the  County 
Courts,  established  by  the  9  &  10  Vict.  c.  95. 
This  question  depends  on  Ihe  coastmction  of 
«everal  sections  of  the  statute.    The  56tfa  sec- 
tion enacts,  that  *'  all  pleas  in  persond  aetioos, 
where  the  debt  or  damage  claimed  does  not 
amount  to  more  than  301.,  may  be  holden  in 
the  County  Court,"  and  the  67th  section  de- 
«!Bres  that  ''no  privileffe  except  as  thereafter 
excepted,  should  be  aSowed  to  exempt  say 
person  from  the  jurisdiction  of  sny   Coort 
holden  under  this  act."    The  140th  and  141st 
iections  alone  contsdn  the  statement  of  cases  of 
erpress  exemption  from  the  provisions  of  the 
act,  and  these  sections  relate  only  to  the  uni- 
venities  of  Oxford  and  Cambridge,  and  to  the 
Courts  of  the  Lord  Warden  of  the  Stannaries 
In   Cornwall.      By  the   129th  section  it  is 
enacted,  that  if  any  action  shall  be  commenced, 
jfter  the  passing  of  the  act,  in  any  of  her  Ma- 
jesty's Superior  Courts  of  Record,  for  any 
cause  other  than   those   lastly  thereinbefore 
speetiied,  for  which  a  plaint  ntiffht  have  been 
entered  in  any  Court  holden  under  the  act,  and 
a  verdict  shiJl  be  found  for  fbe  i^mtf  in  any 
action  of  contract  for  less  than  M/.,  and  in  any 
Action  of  tort  for  less  than  6/.,  fdto  plaintiff 
shall  recover  such  sum  only,  and  no  costs. 
Here  the  plaintiff  was  an  attorney;  the  pro- 
ceeding was  an  action  upon  a  bin  of  cxehange 
for  an  amount  less  than  201.    TIm  Uniformity 
of  Process  Act  took  awajr  certsAa  ^nvil^gss  of 
attorneys,  but  not  thirvfllung  in  the  Superior 


Courts  at  Westminster.    Tkb  qusstion  of  an. 
attomey^s  right  to  costs  had  %een  raised  oa 
previous  statutes.  The  39  &  40  Geo.  3,  c.  ie4» 
s.  10,  uses  the  strong  words, — **  That  no  pri^ 
vilege  shall  be  allowed  to  esempt  any  penon 
hrom  the  jurisdiction  of  the  said    Court  of 
Requests  on  account  of  Ins  being  an  attomev 
or  solicitor  of  the  Courts  of  Westminster  r 
and  in  sect.  12  it  is  declared  that  in  any  action 
brought  in  any  other  Court  than  the  said  Court 
of  Requests,  it  the  damages  recovered  shouM 
be  less  than  5/.,  the  plainSff  should  not  recover 
any  costs  whatever.    Yet  that  statute  has  been 
expressly  held  to  extend  to  an  attorney  when 
defendant,  but  not  when  phdntiff.    Board  y* 
Parker. •    The  words  in  the  present  ststote  aie 
not  so  strong  as  in  that  just  mentioned*  sod 
certainly  not  so  strong  as  in  the  10  Geo.  3,  c« 
29,  s.  15,  which  established  the  Blackheath 
Court  of  Requests.     The  23  Geo.  9,  c.  33, 
which  was  the  Middlesex  County  Court  Act, 
enacted,  that  if  any  action  for  debt  or  upon  as- 
sumpsit should  be  brought  in  any  of  the  Couvts 
of  Westminster,  and  the  jurors  should  fold 
damages  for  the  plaintiff  under  40^.,  no  eosts 
should  be  awarded  to  the  plaintiff;   but  it  has 
been  decided  upon  the  construction  of  that  sta- 
tute, that  an  attorney's  privilege  of  smug  in  the 
Superior  Courto  is  not  thereby  taken  away,  snd 
that  he  is  still  entitled  to  his  costo  when  soiag 
in  a  Superior  Court  after  those  acte  as  he  had 
been  before  the  time  of  their  passins ;  provided 
only,  that  when  suing  he  sues  in  tne  form  n^ 
prapriats  to  attorneys^    Fimrker  v.  Vaughan,^  a 
decision  supported  by  that  of  Johnson  v.  Bray.^ 
It  is  therefore  impossible  to  say  that  the  plain- 
tiff is  to  be  deprived  of  his  costo  in  the  present 
case,  unless  the  Court  should  bejH»pared  to 
overrule  all  those  cases  decided  on  preceding 
statutes.  We  ««  not  paaparsd  to  do  tbis.  The 
67th  section  of  1^  9  &  10  Vict.  e.  9$,  has 
been  relied  on ;  but  the  words  of  that  section 
though  apparent^  extensive,  do  not  apply  to 
an  attorney  suing  as  a  plaintiff  in  a  Superior 
Court,  but  to  a  debtor,  who  is  sued  in  the  County 
Court,  and  who  cannot  by  virtue  of  any  privi« 
lege  exempt  himself  from  i|s  pnHMons.    It  is 
indeed  difficult  to  see  how  a  ceeditor  who  has 
a  right  to  sue  hi  a  superior  Court  can  be  said 
to  be  "within  the  jurisdiction  '*  of  tht  CSdunty 
Comt.    He  may  brinff  himself  within  tlMt  jtt« 
risdiction  as  a  plaintiC  or  be  brought  wUhin  it 
as  a  defendant,  but  till  actually  within  ito  ju- 
risdiction, the  67th  ssctioa  of  the  statute  will 
not  uppiy  to  him.    However  desirable,  then* 
for^  it  may  be  that  an  attorney  who  sues  as  a 
plaintiff  should  be  derived  of  coaU  if  he  sues 
m  the  Superior  Courts*  when  his  chum  amounto 
to  less  than  90/.,  the  Court  is  not  prepared  to 
say  that  the  legislature  had  expresaea  an  in* 
tention  that  such  should  be  the  case.     Hie 
rule  for  entering  the  suggestion  must  thenfom 
be  diachsrged. 
The  ssms  result  followed  in  the  second  caas^ 
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Superior  "tourts:  Queen* s  Senek-^Qiteen^s  BentA^Pr^lil^  Court, 


The  Queen  v.  Fontaine  Moreau,    Easter  Term, 
1848. 

PSBJ  URT. — ^AWAJIBk.~BVIDSNCS. 

J»  Ai  mdietmentfor  perjury  committed  in  aU 
l^ing  in  an  aJUdawt,  that  the  prosecutor 
wa$  indebted  to  the  defendant  in  a  sum  of 
money  j  the  award  of  an  arbitrator  finding 
that  nothing  was  due  from  the  prosecutor 
to  the  defendant,  was  held  to  be  a  mere  de^ 
claration  (^opinion  on  the  part  of  the  ar 
bitraior,  and  therefore  not  admissible  in 
evidence  on  the  trial  of  the  indictment,  for 
ike  purpose  qf  showing  the  falsehood  of  the 
demand. 

The  defendant  was  indicted  for  perjury,  and 
fonnd  g;uilty.  The  perjury  committed  was  in 
making  affidavit  that  the  prosecutor  was  in- 
debted to  him  in  the  sum  of  40/.  When  the 
dril  action  came  on  for  trial,  the  cause  was  re- 
ferred to  an  arbitrator,  who  found  that  there 
was  not  anythinff  due  from  the  prosecutor  to 
the  defendant  The  itadictment  was  preferred 
liefore  the  award  of  the  arbitrator  wvls  made. 
At  the  trial  of  the  indictment  the  award  of  the 
arbitrator  was  admitted  in  evidence,  on  behalf 
of  the  prosecution,  by  Lord  Denman,  C.  J.,  who 
tried  the  indictment  on  the  ground,  that  as 
•ach  partvhad  submitted  to  an  arbitrator,  both 
mast  be  Donnd  by  his  award.  A  rule  nisi  was 
afterwards  obtained,  calling  on  the  prosecutor 
to  show  cause  why  there  shonld  not  be  a 
new  trials  on  the  ground  that  the  award  of 
the  arbitrator  was  improperly  received  in  evi- 
dence. 

Mr.  SeTJeant  Shee  and  Mr.  Bovill  showed 
cause.  The  objection  to  the  reception  of  this 
award  in  evidence  on  a  criminal  cl^rge  is,  that 
the  parties  are  not  the  same,  but  although  the 
award  may  not  be  evidence  as  to  the  actual 
state  of  accounts  between  the  parties,  yet  in  a 
charge  of  wilful  perjury,  it  may  be  evidence  to 
show  the  motive  which  influenced  the  defend- 
ants in  making  such  a  demand.  The  defendant 
liaving  submitted  his  case  to  an  arbitrator,  the 
award  is  evidence  as  an  admission  made  by 
him.  .  [Coleridge,  J,  In  Roscoe  on  Evidence, 
137, 1  find  it  said  that  Lord  Tenterden  held  at 
Nisi  Priusy  that  in  an  action  for  damages,  it 
was  not  competent  for  the  plaintiff  to  give 
in  evidence  the  record  of  an  indictment  where 
the  defendant  pleaded  gnilty  to  the  same 
assatdtj 

Sir  F.  Tkesiger  and  Mr.  Jones,  in  support  of 
the  ndc.  TTiere  cannot  in  principle  oe  any 
£fl^rence  between  an  award  and  a  verdict  of 
the  jmj.  In  Stsrkie  on  Bvidence,  220,  the 
nde  laid  down  is,  that  a  verdict  in  a  civil  suit 
win  not  be  ei^dence  either  for  or  against  a 
party  m  a  criminal  proceeding ;  and  one  of 
ihe  principal  reasons  given  for  such  nde  is  the 
want  of  mntoafity  between  the  parties.  The 
artritrator  is  not  constituted  tat  9f(ent  of  the 
party  for  the  porpose  of  making  an  admissioi^ 
any  more  than  a  jury;  in  each  case  both 
parties  appeal  to  that  mode  of  dedsion.  The 
nk  oflaw  is  well  hud  down  by  Farke^  B.,  in 


Blahemdre  v.  The  Glamorgan  Canal  Company ^^^ 
There  are  a  great  many  e^r  authorities  to  the 
same  effect :— Hf*  v.  The  Warden  of  the  FkeA^ 
Jones  v.  Whitey*  Gibson  v.  M'Carty,'^  HUlyar 
V,  Grantham,^  ' 

Cur.  ad,  vulf. 
Lord  Denmun,  C.  J.,  now  delivered  the 
judgment  of  the  Court.'  This  was  an  indict- 
ment for  perjury,  alleged  to  have  been  com- 
mitted by  the  de4ndant  in  an  affidavit  stating 
the  prosecutor  was  indebted  to  him  in  a  sum  ^ 
40/.  The  cause  was  referred  to  arbitration,  and 
the  arbitrator  found  that  there  was  not  any- 
thing due  from  the  prosecutor  to  the  defend- 
ant. At  the  trial  of  the  indictment,  in  order  to 
prove  the  falsehood  of  the  claim,  the  award  of 
the  arbitrator  was  given  in  evidence,  and  the 
question  submitted  to  us  is,  whether  that 
award  was  properly  admitted.  We  are  qf 
opinion  that  the  decision  of  the  arbitrator  can 
only  be  considered  as  a  declaration  of  opinion 
on  the  subject,  and  there  is  no  authonty  for 
such  a  declaration  being  admissible  in  a  crimi- 
nal proceeding. 

Rule  absolute. 


€lntm*i  Mm^  9r«lice  <LautU 

(Before  Mr.  Justice  Coleridge.) 
Nind  V.  Rhodes.    May  5  &  9,  1848. 

COUNTY  COURT,  JURISDICTION  OP.— BILUOF 
EXCHANGE.  —  SUGGESTION  TO  IIBPRIYK 
PLAINTIFF   OF   COSTS. 

The  pitdnHff  brought  an  action  in  thf 
superior  court  against  the  defendant 
as  the  acceptor  of  a  bill  of  exchange 
for  \2l.,  and  obtained  a  verdict  for  that 
amomU,  upon  which  an  application  was 
made  to  enter  a  suggestion  on  the  roll  to 
deprive  the  plaintiff  of  his  costs  under  the 
I29th  section  of  9  ^  10  Vict.  c.  95.  T^ 
qffidatit  stated  all  the  facts  necessary  to 
shorn  that  the  defendant  was  entitled  to  he 
sued  in  the  County  Court  of  ClerkenweU, 
but  omitted  to  state  that  the  judge  who  tried 
the  cause  did  not  grant  a  certificate  to  the 
plaintiff  that  the  cause  was  a  proper  one  to 
be  brought  in  the  superior  court,  an  objection 
being  taken  to  the  affidavit  on  this  grousui* 
Held,  that  it  was  not  necessary  for  the  de» 
fendant  to  negative  that  fact,  for  it  being  m 
the  nature  qf  an  exception,  should  come  from 
the  plaintiff,  if  he  relied  on  it  to  show  thfft 
the  eeriifiottte  had  been  given. 

Held,  also,  that  bills  of  essehange  are  inMhd 
in  the  general  words  qf  the  iSih  secUonp 
and  not  being  within  the  eweepted  eases, 
the  defendant  was  entitled  to  enter  the  SHf - 
gestUm  under  the  I29th  section  to  depriae 
the  plaint^  of  his  costs. 


•  2  Cr.  Mee.  &  Ros.  133.      *  12  Mod.  SST. 
«  Strange,  68.        *  Cas.  Tem,  Hardw.  297* 

•  2  Ves.  246, 
'  Tile  case  wasjmned  before  Lord  Denman 
G.  J;,  Coitf9dgtf  Wvghtmaa,  ami  SHe,  J  #• 


TO 
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This  was  a  role  obtained  by  Barstow,  calling 
on  the  plaintiff  to  show  cause  why  the  judgment 
herein  should  not  be  entered  for  the  amount  of 
the  verdict  alone,  or  why  a  suggestion  should 
not  be  entered  on  the  roll,  to  deprive  the  plain- 
tiff of  costs,  under  the  129th  section  of  the 
County  Courts'  Act,  9  &  10  Vict.  c.  95.  This 
was  an  action  brought  in  the  Queen's  Bench, 
to  recover  the  sum  of  12/.  from  the  defendant, 
as  acceptor  of  a  bill  of  exchange,  and  a  verdict 
passed  for  the  plaintiff  for  that  amount :  last 
term  the  present  rule  was  obtained  on  affidavits, 
which  stated  that  the  parties  lived  within  the 
jurisdiction  of  the  Clerkenwell  County  Court, 
that  the  bill  sued  on  was  accepted  within  the 
jurisdiction  of  the  said  Court,  and  that  the  de- 
fendant was  liable  to  be  sued  there,  the  amount 
claimed  being  under  20/. 

Lush  now  showed  cause.  There  are  two 
grounds  on  which  the  rule  must  be  discharged ; 
Ist,  the  affidavit  on  which  the  rule  was  ob- 
tained is  insufficient.  The  129th  section  of  the 
act  9  &  10  Vict.  c.  93,  under  which  it  is  sought 
to  enter  the  suggestion,  must  be  taken  in  con- 
junction with  the  128th  section,  which  shows, 
that  the  Superior  Courts  have  concurrent  juris- 
diction with  the  County  Courts,  that  being  so, 
the  plaintiff  is  entitled  to  his  costs  under  the 
statute  of  Gloucester,  unless  they  are  taken 
away  by  the  express  words  of  the  129th  section ; 
by  tnat  section  it  is  enacted,  that  if  any  action 
be  commenced  after  the  passing  of  the  act  in 
any  of  the  Superior  Courts  for  a  cause  of  action 
for  which  a  plaint  might  be  entered  in  the 
County  Court,  and  a  verdict  be  found  for  less 
than  20/.  in  actions  on  contract,  and  5/.  in  dises 
of  tort,  the  plaintiff  shall  have  judgment  for 
such  sum  only  and  no  costs,  &c.,  unless  "  the 
judge  who  shall  try  the  cause  shall  certify  on 
the  oack  of  the  record,  that  the  action  was  fit 
to  be  brought  in  such  Superior  Court."  Now 
it  is  for  the  defendant  to  show  in  his  affidavit 
that  he  is  excepted  from  paying  costs  to  which, 
under  the  Statute  of  Oloucester,  the  plaintiff  is ! 
entitled,  but  it  is  nowhere  stated  in  the  affidavit  i 
that  the  judge  before  whom  the  cause  was  tried ; 
did  not  certify  that  the  cause  was  a  proper  one 
to  be  tried  in  the  Superior  Court.  It  wasj 
for  the  defendant  to  exclude  every  nossibility ; 
of  the  plaintiff  being  entitled  to  nis  costs,  | 
which  he  has  not  done.  I 

'  Coleridge,  J.  What  do  you  say  to  this  ob- 
jectioUi  Mr.  Barstow  ?  everything  sworn  in 
your  affidavit  may  be  true,  and  yet  you  may 
nave  no  right  to  set  the  court  in  motion. 

Barstow,    We  go  through  all  the  conditions 
'  required  by  the  act  to  show  we  are  within  the 

•  operation  of  the  129th  section— what  is  relied 
on  by  the  other  side  is,  that  there  is  an  excep- 

•  tion  m  cases  where  the  judge  certifies ;  now,  as 
the  exception  is  relied  on  by  them,  it  is  for 
them  to  show  that  they  come  within  it,  and 

-  that  the  certificate  has  been  granted ;  it  is  a  fact 
,  peculiarly  within  the  plaintiff's  knowledge,  for 
.  naving  the  verdict  he  has  the  record.'    Suppose 

error  were  brought,  it  seems  clear  that  it  would 
i  not  be  necessary  in  making  up  the  record  to 

•e^out  that  no  certificate-  was  granted.    The 


present  motion  is  merely  to  raform  the  con- 
cence  of  the  Court,  and  is  not  final  between  the 
parties,  as  the  suggestion  may  be  traversed. 

Cokridffe,  J.  I  will  hear  Mr.  Lush  on  his 
other  point. 

Lush,  Then  the  act  does  not  apply  at  all  to 
bills  of  exchange.  The  whole  scope  of  the  act 
applies  to  contracts  which  have  a  locaHty  ;  now 
biDs  of  exchange  have  no  localitgr^  but  the 
cause  of  action  follows  the  person  of  the  holder, 
to  which  no  idea  of  locality  can  attach.  Oq 
this  ground  no  application  to  change  the  venae 
can  be  made  in  actions  on  bills.  That  the  act 
only  applies  to  contracts  which  have  a  locality 
is  manifest  by  the  language  of  the  128th 
section,  which  exempts  from  the  jurisdiction  of 
the  County  Court  causes  of  action  which  "  did 
not  arise  wholly,  or  in  some  material  point, 
within  the  jurisdiction  of  the  Court  within 
which  the  defendant  dwells.'* 

Barstow,  contrii.  The  words  of  the  legis- 
lature in  the  1 28th  section  and  the  58th  are 
quite  large  enough  to  include  bills  of  exchange 
and  promissory  notes,  and  there  is  no  reason 
that  thev  should  be  excluded.  If  it  had  been 
intended  to  exclude  them,  why  were  they  not 
expressly  excepted  ? 

Lush.  I  do  not  say  that  they  are  not  within 
the  act  as  to  concurrent  jurisdiction,  but  I  say 
they  are  not  within  the  129th  section. 

Barstow,  That  would  call  on  the  Court  to 
insert  the  words  '^  except  in  the  cases  of  bills 
of  exchange  and  notes." 

Coleridge,  J.  I  understand  that  it  is  ad- 
mitted that  the  County  Court  has  concurrent 
jurisdiction  as  td  bills  of  exchange  with  the 
Superior  Courts,  but  that  it  is  contended  that 
they  are  not  within  the  operation  of  the  129th 
section.  Now  the  section  giving  the  general 
powers  to  the  County  Court  is  the  58th.  That 
section  enacto,  "that  all  pleas  of  i)er8on8l 
actions,  where  the  debt  or  damage  claimed  is 
not  more  than  20/.,  whether  on  balance  of  ac- 
count or  otherwise,  may  be  holden  in  the 
County  Court  without  writ."  Then  there  is  a 
proviso,  which  is  very  minute,  '"that  the  Conrt 
shall  not  have  cognizanee  of  any  action  of 
ejectment,  or  in  which  thetiUe  to  any  corporeal 
or  incorporeal  hereditaroent8,or  to  any  toll,fair, 
market,  or  any  franchise  shall  come  in  ques- 
tion, or  in  which  the  validity  of  any  devise,  &c., 
under  any  will  or  setlleBient,  may  be  disputed, 
or  for  any  malicious  prosecution,  or  for  any* 
libel  or  slander,  or  for  criminal  conversation, 
or  for  seduction,  or  breach  of  promise  of  mar- 
riage.'^ Now  it  is  perfectly  clear  that  the 
general  words  of  this  section  ane  large  enough 
to  include  bills  of  exchange  and  promissory 
notes«  and  it  is  equally  clear  that  they  are  not 
within  the  exceptions.  If  then  the  County 
Court  has  a  general  jurisdiction  over  them, 
what  is  there  in  the  129th  section  to  exclude 
them, from  its  operation  ?  I  confess  i  do  not . 
see  anything,  and  I  think  that  unless  the  plain- 
tiff shows  that  the  cause  of  action  arose  out  of 
the  jurisdiction  of  the  County  Court,  it  must  be 
considered  to  have  attached.  In  this  case  the 
cause  of  action  is  shown  ift  have  arisen  w^- 


Queen'*  Bench  Praetkt  Court.— Commm  F^m. 


ri' 


in  the  jnrudictiooy  and  therefore  the  objection 
has  no  foundation.  As  to  the  other  point  I 
will  take  time  to  conaider. 

CWr.  ad.  vuU. 
9tk  Mojf,  On  thia  day  Mr.  Justice  Cokridge 
said,  I  suspended  mj  judgment  upon  one  point 
raised  by  Mr.  Lush  in  this  case,  because  it  was 
on  a  matter  of  frec^uent  occurrence ;  I  have 
therefore  thought  it  nght  to  consider  the  subject 
matnieljr.  Thia  was  an  application  to  enter  a 
suggestion  on  the  roll  to  deprive  the  plaintiff 
of  his  costs,  on  the  ground  iuat  he  had  brought 
his  action  in  this  Court  when  he  ought  to  have 
sued  in  the  County  Court.  The  affidavit  upon 
which  the  rule  nin  was  obtained  set  forth  all 
the  facts  which  primd  facie  brought  the  plain* 


in  the  defendant's  hands  to  abide  the  event  o^ 
a  foot*race  agreed  to  be  run  between  the  plain<* 
tiff  and  a  peraon  named  Askew,  the  winner  of 
which  was  to  receive  the  whole  amount  of  20/. 
The  race  did  accordingly  take  place,  and  after 
soipe  disagreement  and  discussion  as  to  which 
of  the  parties  had  really  won,  the  20/.  was  ulti- 
mately awarded  and  paid  to  Askew,  the  plain- 
tiff protesting  against  snch  payment,  and  claim- 
ing to  have  his  deposit  ot  10/.  returned.  A 
verdict  had  been  found  in  the  plaintiff's  fovour 
for  10/.,  and  a  rule  nisi  having  been  subse- 
quently obtained  to  set  that  verdict  aside,  and 
to  enter  a  nonsuit,  or  for  a  new  trial. 

Ogle  now  showed  cause.     The  plaintiff  in 
the  present  case  sues  in  the  character  of  a 


tiff  within  the  129th  section  of  9  &  10  Vict,  i^enitent,  and  rests  his  right  to  recover  on  tha 
c.  95,  bat  it  did  not  go  on  to  negative  that  the ,  ground  that  this  was  an  illegal  wager.  The 
judge  who  tried  the  cause  had  not  certified  that  statutes  16  Car.  2,  c.  7,  and  the  9  Ann.  c.  14, 
it  was  a  proper  one  to  be  brought  in  the  Su^  make  a  foot-race,  being  for  an  amount  above 
perior  Court ;  and  Mr.  Lush,  in  showing  cause  1 10/.,  as  here,  illegal ;  and  the  latter  statute  ia 
against  the  rule,  relied  upon  this  omission  in ;  not  entirel)r  repealed,  as  will  be  contended  oi| 
the  affidavit  aa  fatal  to  the  rule.   He  contended  the  other  side,  by  the  8  &  9  Vict  c.  109>  but 


that  evervthing  in  the  affidavit  might  be  true, 
and  yet  that  the  judge  might  have  given  the 
certificate,  and  so  the  plaintiff  be  entiUed  to  his 
coits;  but  the  answer  given  by  Mr.  Barstow, 
that  this  waa  in  the  nature  of  an  exception,  and 
ihoaki  come  from  the  plaintiff  if  he  lelied  on 
it,  is,  I  think,  a  good  answer;  and  that,  as  the 
&ct  of  the  certificate  having  been  given,  if  it 
was  given,  was  peculiarly  within  the  plaintiff's 
own  knowledge,  and  he  could  have  brought  it 
before  the  Court  if  it  had  any  existence ;  as 
he  has  not  done  so,  I  must  take  it  that  there 
was  to  fact  no  such  certificate,  and  the  rule 
win  therefore  be  absolute. 

Rule  absolute. 


Cammon  9Itaa. 

Batty,  am  in/ant,  v.  Marriott,    Easter  Term, 
1848. 

CAMB8  AND  WAQBR8  ACT,  8  &  9  VICT.  C.  109. 
-~LBOAL.ITV  OF  FOOT  BACK.— ABCOVXRY 
BACK  OV  8TAKB. 


only  the  5th  section,  which  makes  a  person 
offending  liable  to  an  indictment.  Tnen,  if 
this  were  so,  the  plaintiff's  right  to  recover  ia 
not  affected  by  the  proviso  in  the  18th  section 
of  the  8  &  9  Vict.  c.  109*  which  exempts  from, 
the  operation  of  the  section  *'  any  subscription, 
or  contribution,  or  agreement  to  subscrioe  or 
contribute  for  or  toward  any  plate,  prise,  or 
sum  of  money,  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  sport,  pastime,  or 
exercise."  Such  proviso  bein^  rendered  ne« 
cessary  by  the  previous  sweepmg  enactment, 
"  that  all  contracts  or  asreements,  whether  by 
parole  or  in  writing  By  wajr  of  gaming  of 
wagering,  shall  be  nuBi  and  void ;  and  that  no 
suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to  be  won 
on  any  wager,  or  which  shall  have  been  de- 
posited in  me  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been 
made." 

H.  Hill,  in  support  of  the  rule.    The  statute 
16  Car.  2,  c.  7,  was  the  first  aa  to  foot  races. 


Where  two  permms  deposited  eaeklOl.  in  the  '^Xt:,  '  X!,  '  3^ 


I  /hot'TOoe  between  them, 
over  to  the  winner  of  such  raoe :  Held, 
thai  tkepartg  who  had  lost  could  not,  by 
gMng  noHee  to  snch  third  party  before  the 
the  memmf  had  been  paid  over  by  him  to  the 
«tMier,  thai  he  required  the  amonnt  of  hit 
depotii  to  he  retmned,  entitle  himself  to 
nudntmin  an  aetUm  for  the  recovery  back 
of  snoh  deposit :  a  foot  race,  since  the 
passing  of  the  S^  9  Viet,  e,  109)  being  a 
iamfnl  game,  and  the  contract  falling  with" 
in  the  prooiso  in  the  ISth  section  qf  that 
staimte. 

Tms  waa  an  action  for  money  had  and  re- 
ceived and  on  an  account  stated,  to  recover 
back  a  deposit  of  10/.,  placed  in  Uie  hands  of 
the  defendant  as  a  stakeholder.  Slea,  never 
indebted.  It  appeared  at  the  trial  of  the  cause 
that  the  sum  of  10/.  each  had  been  deposited 


far  as  it  made  all  bills  and  securities  given  for 
money  lost  at  illegal  games  void,  the  subse- 
quent statute  of  5  &  6  W.  4,  c.  41,  repealed  its 
provisions,  and  enacted  that  such  securitiea 
shall  only  be  considered  as  having  been  given 
for  an  illegal  consideration.    The  late  statute 
8  &  9  Vict.  c.  109,  s.  15,  repeals  the  whole  of 
the  statute  of  Anne,  except  m  so  far  as  it  waa 
altered  by  the  statute  5  &  6  W.  4,  c.  41,  and 
the  question,  therefore,  now  is,  whether  or  not 
the  present  contract  fadls  within  the  proviso  of 
the  18th  section  of  the  8  &  9  Vict.  c.  109,  and 
it  is  submitted  that  it  does,  and  that  the  con- 
tract was  perfectly  valid.    The  latter  act,  aa 
appears  from  the  recital,  had  two  objecta,  the 
one  to  restrain  unlawful  g[aming,  and  the  oth^ 
to  remove  all  undue  restnctions  from  sames  of 
skill.    Where  the  whole  of  the  sum  subscribed 
for  by  any  number  of  persons  ia  to  go  to  the 
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winner  of  a  lawful  gume,  then  the  wager  is  a 
legal  one,  and  the  stake  cannot  be  reeofered 
back.  The  following  cases  were  referred  to : — 
Clayton  t.  Jennings,  2  AV.  Bl.  706 ;  Bvmu  v. 
Pmtt,  4  Scott,  N.  R.  378 ;  ChaUnnd  r.  Bntg, 
1  Dowl.  N.  8.  783 ;  Bentinek  r.  Connop,  5 
Q.  B.  693 ;  Applegarth  v.  CoUey,  10  M.  &  W. 
723 ;  Emery  v.  Richards,  14  M.  &  W.  728. 
•  Wilde,  C.  J.  We  must  look,  in  construing 
liie  statute  8  &  9  Vict.  c.  41,  to  what  is  its 
plain  and  reasonable  meaning ;  and  the  first 
question  is,  wbetbier  a  foot-race  is  now  a  lawful 
game  or  not.  To  show  that  it  is  unlawful  the 
proTisiona  of  Uie  statute  of  Anne  have  been 
pfiered,  but  then  it  has  been  contended  in  an- 
swer that  the  statute  of  Anne  ts  repealed,  and  I 
Aink  it  is  repealed  in  so  fiar  as  the  present 
question  ia  concerned.  Then  what  is  the  etkct  ^ 
erf  the  18th  section  of  8  &  9  Vict.,  c.  41,  in  re- 
spect of  the  wager  in  the- present  case?  Now 
me  difficulty  in  giving  effect  to  the  proviso  in 
Aat  se^on  is  to  say  where  persons  subscribe 
a  **  sum  of  money  to  be  awarded  to  the  whiner 
or  winners-,**  &c.,  in  what  does  that  differ  from 
a  wvger,  and  by  the  enactment  part  of  the 
section  all  wagering  contracta  are  made  null 
and  void.  Considering,  however,  the  state  of 
society,  and  the  persons  who  are  to  be  found 
amongst  those  who  form  the  Ic^slative  body, 
one  can  hardly  doubt  the  meaning  of  the  sec- 
^n.  It  is  quite  clear  that  horse-racing  was 
not  intended  to  be  put  down,  and  yet  most  of 
those  races  are  matcn  races,  and  clearly  a  wager 
between  the  two  persons  betting.  Are  they 
not  then .  taken  out  of  the  operation  of  the 
enacting  part  of  the  section  by  the  proviso  ?  In 
fte  present  case  there  are  two  sums  to  be  con- 
tribated  hj  two  persons,  to  be  awarded  to  the 
winner  of  a  lawful  game,  and  the  contract, 
therefore,  comes  distinctly  within  the  terms  of 
the  proviso.  That  being  so,  the  plaintiff  who 
paid  his  money  under  a  certain  valid  contract 
cannot  be  allowed  to  rescind  his  contract  and 
get  back  his  money,  even  though  the  event  had 
not  been  decided,  as  in  the  present  case  the 
evidence  sbowd  that  it. had. 

CoHman,  J.  The  foot-race,  I  think,  is  a 
lawful  game,  and  that  the  statute  of  Anne,  in  so 
far  aa  it  concerns  the  present  case,  is  repealed. 
It  is  certainly  an  anomaly  that  if  a  promissory 
note  or  other  security  were  given  for  the  stake, 
tiie  consideration  would  be  illegal  under  the 
proviciotts  of  the  5  &  6  W.  4,  c  41,  and  the 
winner  conld  not,  as  here,  obtain  the  amount. 
But  still  thai  cannot  affect  the  result  of  the 
present  case.  Then,  as  to  the  construction  of 
the  8  &  9  Vict  c.  109»  s.  18,  the  proviso  was 
intended  to  except  eases  where  parties  contri- 
buted to  a  sweepstakes,  which  was  probably 
the  main  thing  in  the  contemplation  of  the  per- 
sons who  framed  the  act,  and  undoubtedly  that 
was  very  much  in  the  nature  of  a  wager,  and 
the  lyresent  case»  I  think,  aHo  falls  within  that 
proviso, 

Cressmell,  J.  This  question  rests  upon  the 
common  law  and  the  statute  8  &  9  Vict,  c,  I09l 
At  common  law  a  A>ot-race  was  a  lawful  game^ 


unlawful  are  now  repealed.  Then  comes  the 
18lh  section  of  the  8  &  9  Vict.  c.  109,  which  is 
the  only  one  against  wagering,  and  it  is  mani- 
fest that  the  proviso  in  that  section  is  intended 
to  protect  something  which  otherwise  would  be 
affected  by  the  earlier  part  of  the  section.  Now 
this  is  a  contribution  or  subscription  '*  Cowards* 
a  sum  of  money,  to  be  awarded  to  the  winner/' 
&e.,  and  there  is  no  express  limit  in  the  proviso 
as  to  the  number,  nor  can  any  limit  be  put  by 
implication.  Certainly  the  first  impression  waa 
that  it  did  not  apply  to  a  case  where  a  party 
engaged  in  the  sport  himself  was  acontributor» 
but  it  is  impossible  to  say  that  such  a  case  ia 
not  within  the  words ;  for  though  but  two  peiw 
sons  pay  their  money  for  a  i>iece  of  plate  or 
prise,  do  they  not  contribute  just  as  much  as 
if  there  had  been  others  ?  Besides  this,  there  is 
also  the  introduction  of  the  words  ''sum  of 
money ;"  and  upon  the  whole,  I  do  not  see 
how  we  can  exclude  the  transaction  in  th» 
present  case  from  the  benefit  of  the  proviso. 
fVilUama,  J.,  concntied. 

Rule  absolute. 


In  re  Lenneyhan.    May  8  8c  11, 1848. 

COUNTY      COURTS. —  PBOHIBITION      AFTSB 
BXBCUTION. — SBRVICB  OF  8U1IMOK8. 

Under  the  stat.  9  4"  10  Vict,  c.  93,  s.  80,  the 
due  proof  of  service  of  summons  necessary 
to  the  jurisdiction  cf  the  County  Court, 
means  proof  to  the  satitfaction  qf  the  Judy  9 
onfy. 

This  Court  will  not  grant  a  proki^tion  to  m 
County  Court  where  execution  has  been  ese- 
cuted  in  pursuance  qf  the  judgment  of  suck 
Court,  upon  proceedings  in  which  the  de~ 
fendant  hai  not  been  served  with  process, 
and  does  not  appear,  there  havmg  beem 
some  evidence  of  service  given  upon  the 
trial. 

In  this  case  a  plaint  had  been  entered  in  the 
County  Court  of  ClerkenweB  lor  4l.  14«.  6cf.. 
in  which  Mr.  Lenneghan  was  defendant,  and 
the  Bailiff  of  the  Court  left  a  summons  for 
him  at  8,  St.  Paul's  Terrace,  Islington,  al- 
though at  the  time  of  leaving  such  summons 
he  was  informed  that  no  sudt  person  resided 
there.  Mr.  Lenneghan  resided  at  8,  Highbury 
Villas,  Islington.  The  cause  caoM  ob  to  be 
heard,  and  the  bailiff  having  proved  ssrviosy 
the  proceedings  went  on  to  judgment,  sad  on 
the  13th  January  kst,  a  persoB  took  posaession 
under  an  execution.  On  the  14tb  January, 
application  was  made  to  the  County  Coort  by 
counsel  to  set  aside  Uie  proceedings,  when  an 
order  was  made  that,  upon  Mr.  Lenneghan 
undertaking  to  bring  no  action  against  the 
officer  of  the  Court,  tne  judgment  be  set  aside. 
Mr.  Lenneghan  declined  to  accede  to  the  terms 
of  bringing  no  action,  and  on  the  19th  January 
paid  the  dent  and  cost,  under  protest.    On  tl^ 
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and  the  ststutes  which  are  supposed  to  make  it  \    WUles  obtained  a  ruk  caBing  on  the  Jodfe 
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of  die  County  Court  to  show  cause  vhv  a  writ 
of  prohibition  ehould  not  issue  to  restrain  all 
fkroceedings  under  tiie  County  Courts  Act,  and 
why  the  money  paid  under  protest  should  not 
be  refunded  to  the  i^aid  Lenneghan  or  his 
attorney. 

Bromi  showed  cause  afi^ainst  the  rule  on  8th 
Kay.  The  plaintiff  in  his  affidavit  swore  that  he 
behered  there  was  no  defence  to  the  action  upon 
thfi  merits ;  that  Lenneghan  was  outside  the 
Court  at  the  time  tiie  cause  was  heard,  but  did 
Dot  choose  to  gfp  in.  On  the  part  of  Lenneghan 
there  was  no  affidavit  of  a  defence  upon  the 
merits.  This  rule  had  been  obtained  upon  the 
statement  of  a  case  in  reference  to  the  Palace 
Court,  in  which  it  was  said  a  similar  rule  had 
1>een  obtained,  and  aliso  upon  the  case  of  Fer^ 
Swm  V.  MahoH,  U  Ad.  &  E.  179.  This  case 
was  certainly  no  authority  in  favour  of  the 
jarohibition,  and  upon  reference  to  the  statute 
constituting  the  County  Courts,  it  will  be 
found  ihat  this  Court  has  no  authority  so  to 
interfere.  This  it  not  the  proper  mode  of 
taking  advanti^e  of  the  objection.  This  appli- 
cation is  after  execution  executed:  there  is 
fiothing  more  namaining  to  be  done  by  the 
County  Court,  and  therefore  there  is  nothing 
"wtich  can  be  prohibited;  and  certainly  this 
Court  has  no  authority  to  make  any  order  for 
fte  money  to  be  returned.  Li  7he  Deem  of 
Tm-rs  Case,  2  Q.  B.  12,  the  objection  taken 
was,  that  the  application  was  too  lat^  and  it 
was  then  said,  "There  has  been  much 
disonssion  in  this  Court  respecting  the  dif- 
ierent  grounds  of  pcohibition  which  are  avail- 
aUe  reB|»ectively  si  diffierent  stqjs  of  the 
ecdenastical  poceeding :  Gould  v.  Capper, 
(5  East,  ai5,)  is  a  leading  case  on  the  point. 
Here  nothing  remains  to  be  deoe :  the  sentence 
of  deprivation  has  been  passed,  and  there  is 
nothing  to  prohibit''  [Parke,  h.  That  is  the 
•ai^nnBCQt.]  Yes,  but  upon  reference  to  the 
case  in  wluch  |»rc]^ilutiona  have  been  granted 
to  the.  Ecdeawstical  Courts,  it  will  be  fiound 
that  although « they  have  been  granted  after 
judgment,  yet  the  parties  must  in  all  cases  have 
j^Iied  for  and  obtained  the  prohibition  before 
execution:  and  in  this  case  the  ^plication 
aihottld  have  been  before  execution,  or  befwe 
die  money  was  paid  to  the  officer  of  the  Court: 
Mr.  Lenneghan  had  an  opportunity  of  coming 
liere  before  the  payment  and  while  the  money 
^■as  in  huid,  and  it  makes  no  diffieience  that 
the  money  was  paid  under  protest.  The  cases 
In  the  books  of  prohibition  are  all  like  that  of 
ibe  Ihtm  ^  Yotk^  which  is  distinguishable 
£nm  die  present ;  there  it  was  observed  in  the 
judgment  "  on  lookii^  at  the  sentence,  we  find 
that  U  admonishes  the  Dean  not  to  exercise  the 
fiuctiona  of  Dean  on  nain  of  the  greater  ex< 
communicatioq,  and  tnat  the  Court  was  ad 
jonrned  only  when  this  notice  was  made.  The 
mfiicdon  ka  that  pain  would  be  the  mode  of 
enforcing  the  sentence,  aad  this  we  may  pro^ 
Jubit."  In  this  case  there  remains  noming 
pore  to  be  done  by  the  County  Court,  unless 
It  may  perhi^  be  said  that  the  money  is  not 
yet  paid  over  to  the  plaintiff.    But  there  are 


authorities  that  a  prcMbitien  capnol  issue  after 
execution  executea ;  1%  rePoe,  5  B.  &  Ad.  681, 
which  was  an  application  for  a  prohibition  to 
restrain  the  execution  of  the  sentence  of  a 
court-martiid.  Lord  Denman,  C.  J«,  observea, 
"  We  could  not  understand  why  and  to  wha^ 
end  a  prohibition  ebould  be  granted,  nor  to 
whom  It  could  be  directed,  nor  what  it  coidd 
prohibit,  for  not  only  had  the  soatence  been 
carried  into  complete  execution,  but  4^e  oowtp' 
martial  itsdf  having  performed  all  its  funedons 
had  ceased  to  exist."*  And  in  another  pant 
of  the  same  judgment,  his  lord^p  says,  "  Wo 
desired  to  be  furnished  with  some  authority 
(if  any  could  be  found)  for  granting  a  prohibi- 
tion after  complete  execution  oi  the  sentence  ioH 
posed  by  the  Superior  Court ;  and  several  cases 
were  al  a  subsequent  day  laid  before  us ;  nope  of 
which,  however,  on  examination,  appears  to  us 
to  establish  the  proposition,  while  others  are  ex- 
amples of  acting  on  the  contrary  doctrine. 
In  Hale  v,  Norwood,  (l  Sid.  166,)  the  Couit 
held,  that  a,  motion  for  a  preiiibition  came  too 
late  after  jndgment  and  execution  in  the  Court , 
Deiow,  !;^C:::??  there  is  no  person  who  can  tie 
prohibited.  And "  a  similar  vic%^'  IZ  taken  in 
Darby  v,  Cosins  (IT.  R.  553),  by  Ashursl  Ma 
BuUer,  J .  J.,  the  only  judges  in  Court,  who  sup- 
port the  prohibition,  on  the  ground  that  some- 
thing remained  to  be  done.**  He  certainly 
should  not  weary  the  Court  by  stating  the  old 
cases  of  prohibitions,  but  this  distinction  was 
observed  throughout  the  whole  of  them :  that 
the  only  cases  in  which  prohibitions  were 
granted  were  cases  when  the  sentence  was  of  a 
continning  character,  "when  something  re- 
mained to  DC  done."  As  to  the  other  part  of  the 
rule,  upon  reference  to  the  statute  this  would  be 
found  not  to  be  the  way  to  take  the  advantage. 
No  prohibition  wfll  lie  until  it  be  shown  that 
there  was  something  improper  in  the  proceed- 
ings of  the  Court  below ;  in  this  case  it  does 
not  appear  that  there  was  any  improprietjr  m 
the  proceedings ;  here  the  judge  dia  nothing 
more  than  he  was  bound  to  do,  to  give  jadg- 
ment  upon  proof  of  service  of  the  process,  and 
this,  though  the  person  serving  the  process 
should  have  sworn  falsely.  The  79th  and  80th 
sections  of  die  statute  (the  r  &  8  Vict.  c.  9&) 
are  the  inmortant  ones  in  reference  to  the  ap- 
pearance of  the  parties  to  the  cause :  the  r9th 
section  applies  to  proceedings  when  the  plaintiff 
does  not  appear:  the  80th  section  ]MX)ndQ8, 
that  if  the  aefendant  shall  not  appear,  &c.,  the 
judge  upon  due  proof  of  service  of  the  sum- 
mons, may  proceed  to  the  hearing  or  trial  of 
the  cause  on  the  part  of  the  pluntiff  only,  and 
the  j[udgment  thereupon  shall  be  as  valid  as  if 
both  parties  had  attended.*'  If  then  the  baififf 
swears  falsely,  the  judge  is  nevertheless  bound 
by  the  statute  to  give  jud|^nt  in  conformity 
with  the  statute,  and  such  judgment  is  as  valid 
and  binding  as  if  tlie  defendants  had  appeared. 
Then  it  might  be  said  to  be  strange  n  there 


'  See  note  (e.)  to  that  case*  at  p.  687.  Where 
the  learned  reporter  suggests  a  doubt  wheU^er 
a  CDurt-martiar  is  determmed  as  there  said. 
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mm  no  remed^y  bat  a  remedy  was  provided  by 
the  8 let  section,  wluch  provides,  that  a  jud&e 
may  make  orders  for  granting  time  to  a  defend- 
ant to  proceed  in  the  defence  of  the  suit  and 
may  aajoum  the  hearing  or  further  bearing  of 
any  cause  in  such  manner  as  he  may  think  fit. 
In  this,  case  the  ju4ge  thought  fit  to  make  an 
order  to  set  as^de  the  proceedmp,  upon  an  un- 
dertaking  to  take  no  proceedmgs  against  the 
officer ;  and  Mr.  Lenneghan  now  contends  that 
he  has  a  right  ex  debito  jutiUm  to  have  the 
proceedings  set  aside  without  an^  terms  what- 
ever, and  there  is  no  doubt  in  this  Court  such 
proceedings  would  have  been  set  aside  without 
terms :  but  the  judge  of  the  Ck)unty  Court  had 
a  right  to  exercise  his  discretion  in  the  matter. 

This  cause  was  further  heard  on  the  10th 
Mav,  when 

Jarown  mentioned  that  a  case  had  been  de- 
cided in  the  Queen's  Bench  directly  in  his 
favour.    He  was  then  stopped  by 

The  Court,  who  called  upon  Mr.  Willes  in 
support  of  the  rule. 

nillet.  The  case  in  the  Queen's  Bench  was 
not  a  case  in  which  there  had  been  no  notice., 
but  in  which  the  notice  was  insufficient.  In 
this  case  no  notice  whatever  was  served  upon 
the  defendant.  [Pollock,  C.  B.  lliis  does  not 
depend  upon  the  question  whether  a  party  has 
been  served,  but  whether  the  judge  of  the 
County  Court  had  before  him  such  evidence 
as  to  his  mind  amounted  to  proof  of  service. 
If  a  prohibition  were  to  be  granted  in  cases  of 
this  sort,  this  difficulty  would  arise,  that  the 
Courts  of  Westminster  would  become  Courts 
of  Appeal  on  questions  of  fact  entirely  in  the 
disposal  of  the  County  Courts.  The  statute 
gives  us  no  such  powei^^no  right  to  interfere 
in  the  matter  at  all.]  Suppose  a  case  called 
on  in  the  County  Court,  ana  the  judge  refus- 
ing to  hear  evidence  on  the  part  of  the  defend- 
ant, the  Court  would  not  surely  in  such  a  case 
refuse  to  interfere.  In  the  Dean  of  York's 
case  the  mode  of  enforcing  the  sentence  re- 
n:iained  to  be  carried  out,  and  the  Court  then 
granted  a  prohibition.  In  the  present  case  the 
money  having  been  paid  under  a  ijprotest,  is 
merely  lodged  in  the  hands  of  the  officer  of  the 
Court.  [Piatt,  B.  The  monev  in  this  case 
has  been  paid  to  the  officer  of  the  Court,  and 
most  probably  to  the  plaintiff,  so  that  I  do  not 
see  what  we  have  to  prohibit.  Parke,  B.  The 
question  is,  whether  the  County  Court  had 
jurisdiction  to  do  what  it  did,  not  whether  the 
application  for  a  prohibition  comes  too  late. 
It  will  appear  that  they  had  jurisdiction,  unless 
the  80th  section  9f  the  9  &  10  Vict.  c.  95,  can 
be  removed  from  that  statute.]  The  80th 
section  states,  that  if  on  the  day  named  m  the 
summons  the  defendant  shall  not  appear,  the 
jndge,  upon  due  proof  of  service,  may  proceed 
with  the  cause ;  and  the  question  is,  whether, 
under  that  section,  the  fudge  of  a  County 
Court  can  proceed  when  the  defendant  has  had 
no  notice.  Bkckstone,  in  the  4th  volume  of 
hb  Commentaries,  p.  279>  says,  that  our  own 
common  law  never  su£^  anj  fact  (either  civil 
or  criminal)  to  be  tried  till  it  has  previously 


compelled  an  appearance  by  the  party  coa- 
cemed;  this  being  so,  it  hieing  necessary  at 
common  law  that  a  person  should  appear  be- 
fore he  could  be  proceeded  against,  the  80th 
section  merely  does  away  with  the  absolute  ne^ 
cessity  of  an  appearance,  and  did  not  intend 
to  abolish  the  right  of  the  defendant  to  have 
notice  before  the  Court  proceeded  against  him. 
Ferguson  v.  Mdhon  is  directly  in  point  to  show 
that  proceedings  against  an  absentee  are  void; 
and  in  re  Poe  the  Court  was  dissolved,  so  that 
there  was  no  person  to  whom  a  prohibition 
could  issue.  He  submitted  thefe  might  be  a 
prohibition  after  execution  had,  and  the  reason 
of  some  decisions  apparenUy  to  the  contrary 
appears  in  Buggin  v.  Bennett,  4  Burr.  2937 ; 
there  Lord  Mansfield  says,  "  If  it  appears  upon 
the  face  of  the  proceedings  that  the  Court  be- 
low have  no  jurisdiction,  a  prohibition  may  be 
issued  at  any  time  either  before  or  after  sen- 
tence, because  it  is  a  nullity, — it  is  eorum  non 
judice.  But  when  it  does  not  appear  upon  the 
face  of  the  proceedings,  if  the  defendant  below 
will  lie  by  and  suffer  that  Court  to  go  on  under 
an  apparent  jurisdiction,  it  would  he  unreason- 
able that  this  party  who  when  defendant  below 
has  thus  ladn  by  and  concealed  from  the  Court 
below  a  collateral  matter,  should  come  hither 
after  sentence  against  him  there,  and  suggest 
that  collateral  matter  as  a  cause  of  prohibition, 
and  obtain  a  prohibition  upon  it  after  all  this 
acquiescence  in  the  Court  below.  Now  here 
is  nothing  upon  the  face  of  these  proceedings 
which  shows  that  the  Admiralty  Court  acted 
without  jurisdiction,  or  that  what  they  did  was 
corum  non  judice.  In  the  case  of  Howe  v. 
Nappier,  the  application  for  a  prohibition  was 
before  sentence,  this  is  after  sentence  and  upoix 
a  collateral  matter."  This  case  explained  the 
apparentiy  conflicting  authorities,  and  coincides 
with  the  decision  of  Alderson,  B.,  in  Roberts  v. 
Humby,  3  M.  &  W.  120,'  who  there  says,  "I 
think  a  writ  of  prohibition  may  be  granted  even 
after  execution.  AH  the  cases  where  it  has 
been  held  otherwise  will  be  found  to  have 
turned  on  the  acquiescence  of  the  party."  And 
the  2nd  Coke's  Inst.  602,  is  cited  by  that 
learned  judge  in  the  same  judgment  as  an 
authority  that  a  prohibition  may  issue  after 
execution.  Another  authority  is  Fits.  N.  B. 
46.  When  speaking  of  prohioilaons  to  be  had, 
it  says, — "  And  so  after  judgment  given  and 
execution  awarded  in  the  Coun^  or  in  other 
Court  Baron  which  hath  not  power  to  hold 
plea  of  debt  of  the  sum  of  40^.,  &c.,  or  of 
damages  in  trespass  amocmting  to  such  sum 
or  more,  the  party  defendant  shall  have  a  writ 
of  prohibition  unto  the  bailiffs,  or  unto  the 
sheriff  or  officer  of  the  Court,  that  the^  do  not 
execution;  and  if  they  have  distrained,  the 
party  to  make  satisfaction,  that  then  they  re- 
lease  the  distress,  and  that  they  revoke  what 
they  have  done  therein.''  lliese  anthoritiss 
appeared  to  him  conclusive,  and  this  case 
might  be  reconciled  with  all  the  existing 
autiiorities  by  holding  that  the  statute  did  not 
dispense  with  a  service,  but  merely  waived  the 
necessity  of  an  absolute  appearance. 
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PoOoeky  C.  B.  I  am  of  opinion  this  rule  ought 
tobedischaurged.  The  construction  of  the  act  of 
parliament  la  this  :  the  Court  shall  have  juris- 
diction  wherever  due  proof  is  given  to  the 
judge  of  the  service  of  the  process,  and  the  act 
coostitutes  him  the  judge  of  what  is  due  proof. 
The  words  "due  proof"  must  not  be  under- 
stood as  "  absolute  proof,"  but  such  proof  as 
is  sufficient  to  satisfy  the  mind  of  the  jwlge 
that  service  has  beeu  effected.  In  this  case 
endence  was  given  of  the  service,  that  evidence 
hang  satis&ctory  to  his  mind,  it  gave  him 
juhsdictioD,  and  we  have  no  power  to  interfere. 

?arke^  B.  The  statute  pute  the  judgment  of 
the  County  Court  upon  the  same  footing  a« 
that  of  a  Superior  Court.  The  parties  have  the 
power  of  appealing  to  the  County  Court  to  set 
a«de  any  judgment  improperly  obtained,  and 
if  the  application  be  refused  the  judgment  is 
hmding.  If  this  rule  were  to  be  granted,  we 
should  behaving  applications  made  in  number- 
less cases. 


Rolfey  B.,  concurred. 

Flatt,  B.  It  is  a' matter  entirely  ic  the  dis^ 
cYetion  of  the  Judge,  whether  the  proper  notice 
has  been  proved.  The  case  m  ntz.  N.  B.,  i^ 
distinguishable  frooi  this  case,  because  the  pa- 
sition  there  put  is,  when  the  goods  distrained 
have  not  been  fairly  disposed  of  at  the  time  of 
the  application.  In  this  case  ever}'thing  to  be 
done  by  the  Court  is  completed.^ 

Rule  discharged  with  costs.  " 


^  In  the  Dean  of  York's  case,  2  U.  B.-iO, 
the  Court  in  giving  judgment  upon  the  argif- 
ment,  *'  that  nothing  remained  which  the  Court ' 
could  prohibit,  and  that  there  was  no  continur 
ing  Court  to  which  the  writ  could  be  addressed," 
and  which  argument  was  sanctioned  by  th^ 
judgment  in  re  Pde,  observed,  *'  These  argu- 
ments, for  obvious  reasons,  required  to  be  nar- 
rowly watched,  for  they  would  give  effect  to 
unlawful  proceedings,  merelv  because  the^ 
were  brought  to  a  conclusion.  — Ueportkr. 
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LAW  OF  PROPERTY  AND  CONVEY- 
ANCING. 

[^For  the  previous  Sections  of  this  Series  of 
the  IXigest  in  the  present  Volume,  see 

Law  of  Attorneys,  p.  18. 

Law  of  Wills,  p.  37. 
Courts  qf  Equity. 

Construction  of  Statutes,  p.  58.]] 

ANNUITY. 

See  Vendor  and  Purchaser,  5, 

BIDDINGS  AT  8ALR, 

Sc«5c^a. 

COMMON   LANDS. 

In  17S4,  a  certain  tenement  and  four  acres> 
and  one  acre  and  a»baif  of  land  dispersed  in 
the  oonuDOD  field  of  A*,  were  to  be  conveyed 
to  the  party  under  whom  the  vendor  claimed. 
In  181 8»  the  dwiaac  of  the  same  party  con* 
veyed  the  tenement,  with  an  allotment  of  land 
described  aa  containing  three  acres  and  one 
Juod,  allotted  to  the  devisor  under,  an  act 
passed  in  1801,  for  enclosing  part  of  the  uartsh 
of  J.,  in  lieu  of  5  acres  of  common  field  lands. 
The  cftaie  waa  oootracted  to  be  sold  in  1841 : 
Reld^  that  in  the  absence  of  any  proof  that  the 
whole  of  the  common  lands  in  A,  had  not  been 
.sUotted,  or  that  any  other  allotment  had  been 
made  to  the  same  party,  the  Court  would  aa<- 
.  come  that  the  allotment  had  been  made  in  aub- 
stitution  of  the  common  lands  comprised  in 
the  deed  of  17S4.  ikf^'or  v.  Ward,  5  Hare» 
604. 

CONTINORNT  &CMAINDRB. 

A  deviae  of  real  estate  to  the  nae  of  ilt  for 


life,  with  remainder  to  the  uee  of  all  and  every 
the  child  pr  children  of  A,  who  shall  attain  the 
age  of  21  years,  and  for  want  of  such  issuf, 
over,  creates  a  tenancy  for  life  in  A.,  with  a 
contingent  remainder  in  fee  to  such  of  the  chil- 
dren of  il.  as  shall  attain  21 ;  and  on  the  death 
of  i4.,  having  infant  children,  but  having  had 
no  child  who  had  then  attained  21,  the  interest 
of  the  children  of  A,,  was  divested,  and  the 
limitations  over  were  defeated.  Vesting  v. 
Allen,  S  Hare,  573. 

Cases  cited  in  ibe  judgment :  Hansoa  t.  Gnban  » 
.  6  Ves.  259  j  Msy  r.  Wood.  S  Bro.  C.  C.  471  ; 
Ackerley  ▼.  V«rnoo.  1  P.  Wins.  78S ;  Boddy 
▼.  Dawes,  1  Ke«n,  d6y ;  Ssunders  ▼.  Vnntier, 
1  Cr.  &  Pb.  V40;  Vawdrv  v.  Geddes,  1  Rum. 
&  M.  )M)a  ;  Lister  v.  Hnidlev,  1  Hure,  10; 
Grickett  v.  Dolby,  S  Vw.  10  \  Hesrle  r.  Groea- 
bank,5  Atk.697.  716. 

CONVEYANCE. 

Sec  Vendor  and  Purchaser,  1 . 

COPVIIOI.DIB. 

•  Covenant, — Lease,— 'A  copvholder  agreed  to 
demise  a  tenement  withifi  tne  manor  for  63 
years  on  a  building  lease,  and,  as  the  custom 
did  not  allow  the  lease  to  be  made  for  more 
than  21  years,  the  eop)Fholder  agreed  to  execute 
a  lease  for  21  years,  with  a  covenant  fot  him- 
self, his  heirs,  and  assigns,  to  renew  the  leaae 
for  a  further  term  of  21  years  at  the  ezpiration 
of  the  first,  and  for  a  further  term  of  21  yeara 
at  the  expiration  of  the  second  term.  Hk 
copyholder  died  before  the  lease  was  ezeevted, 
having  devised  die  premises  to  a  trustee: 
Held,  on  a  bill .  by  the  leeaee  against  the 
trastee  for  •  specific  performance,  that  the 
trustee,  having  no  beneficial  'intereat  in  tbe 
eatste,  waa  not  bowid  in  the  lease  for  HI  year 


;^ 


AiMJfikalDigestofCasn:  Courts  of  Eqmty^ 


to  enter  into  any  other  covenant  for  the  re- 
newal of  the  lea§e  at  the  expiration  of  that 
term,  and  that  he  could  only  be  required  to 
covenant  against  his  own  acts. 

Quare,  wheUier,  if  the  trustee  had  brought 
in  his  bill  for  specific  performance  against  the 
lessee,  the  lessee  coula  have  been  comjpelled  to 
perform  the  contract,  if  the  trustee  nad  de- 
clined to  covenant  for  renewaL  Worley  v. 
Framptomy  5  Hare,  560. 

INTBRX8T  Olf   PUBCHA8B-M0NVT. 

Not  tubjeet  to  deduction  for  ineome  tuxj-^ 
Where  interest  is  payable  on  purchase-money 
upon  a  sale  by  order  of  the  Court,  the  pur- 
chaser must  pay  the  full  purchase-money  and 
interest  into  Uourt,  irithout  deducting  the  in- 
come tax.  Holroud  v.  fVyatt,  1  De  G.  &  S. 
135. 

JOIKT  TBNANCY. 

8everauce.--Two  women,  being  joint  tenants 
of  copyhold  lands,  one  of  them  and  her  hus- 
band surrendered  their  estate  and  interest  to 
the  intent  that  the  lord  should  regrant  the 
same  to  such  person  or  persons  as  the  husband 
should  b^  will  appoint.  The  wife  died  in  the 
lifetime  of  her  husband  and  siter.  The  hus- 
band afterwards  died,  having,  by  his  will,  ap- 
pointed the  surrendered  share  to  his  executors : 
MM,  that  there  was  a  severance  «f  Uie  joint 
tenancy.  Edwards  v.  Ckauyuom,  1  De  G.&S. 
75. 

I.BABB. 

See  Copyhold:  Speeifie perfomumee,  2. 

LTBK. 

See  Vendor  and  Purchaser,  5. 

MARBIAGB   8BTTLX1IBNT. 

Whether,  after  the  execution  of  a  marriage 
^  settlement,  which  is  not  executory,  the  husband 
and  wife  have  power  before  die  solemnixation 
of  the  marriage  to  revoke  it,  qu^re. 

On  the  14w  March,  in  contemplation  of  a 
marriage,  a  mortgage  in  fee  was  conveyed  to 
trustees,  on  oertun  trusts  for  the  intended 
wife,  husband,  and  the  issue  of  the  intended 
marriage.  On  the  27th  March,  the  husband 
and  wife  revoked  it.  Upon  a  bill  by  the  hus- 
band, claiming  the  mortgage  ^iira  mariti,  the 
Court  referred  it  to  the  Master  to  inquire 
imder  what  drcaoataDces  the  revocation  has 
been  executed.    Poffe  v.  Hone,  9  Beav.  570. 


snifBs. 
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MORTQAOB. 

1.  Tkckmf;^^Notiee.^A^hsmi(moihf(Mfed 
«B  estate  to  B.  &  C.  in  suecessiiNi,  agreed  to 
•sIlittoD.  free  tern  teoonrinanees :  part  of 
tlw  punrhase-owiiey  waa  to  be  paid  down,  and 
die  rest  on  tlie  completioa  off  Ae  ptsduee. 
Daring  the  investigalioB  of  tlie  tide,  A,  in- 
amed  /).,  who  ww  ignoraat  of  tlie  BMwtgages, 
t»aake  tether  payaente  on  moeonirt  of  the 
wcfaaae-tto^ey,  aad  having  also  vabed  a  te- 
tter soBi  fnm  E.  on  the  aecuiitf  of  his  ^ 
tact,  widmigifias  hioi  Miice«f  Cs 


gage,  became  insolvent  and  absconded.    A* 
tnereupon,  with  notice  of  all  that  had  hap- 

Eened,  paid  off  C's  mortgage   out  of  the 
alance  of  the  purchase-monev  remaining  dos^ 
and  E.,  to  secure  himself,  took  an  assignment 


of  B.'s  mortffi^e.  But  the  balance  of  purchase* 
t  being  suffident  to  pav  both  EJ$ 
charge  and  what  E.  had  paid  to  o.j^  Held,  re- 


versing the  judgment  below,  that  E,  was  not 
entitled  to  tack  his  security  to  B.'s  mortgage, 
1st,  because  his  security  was  not  a  security  on 
the  estate,  but  only  on  the  purchase-monev; 
and  2ndlv,  because,  although  E.  at  the  time  ne 
advancea  his  money  had  no  notice  of  any  psr- 
ticular  incumbrance  on  the  estate  except  B.'s, 
he  knew  that  he  was  dealing;  for  a  supposed 
balance,  out  of  which  D.,  havmg  contracted  to 
sell  the  estate  free  from  incumorances,  would 
be  entided  to  pay  off  anv  incumbrances  to 
which  the  estate  might  be  round  to  be  subject, 
and  therefore  the  equities  of  D.  and  JS.  were 
not  equal.    Laeey  v.  Ingle,  2  PhilL  413. 

Cases  cited  in  the  jadgroeot :  Brace  ▼.  Duke  of 
Marlborough,  2  P.  W.  491 ;  Ezparte  Knott,  11 
Ves.  617. 

2.  Occt^a^tofi  ren^^jReiemp/um.— In  a  suit 
to  redeem  against  a  mortgagee  in  possession, 
the  Court  will  not  direct  the  Master  to  fix  and 
charge  the  defendant  with  an  occupation  rent, 
unless  the  defendant  alleges  and  shows,  not 
only  that  the  defendant  has  been  in  possessun 
of  the  mortgaged  estate  and  in  receipt  of  the 
rents  and  profits  of  it,  but  also,  that  he  has 
been  in  the  actual  occupation  of  it,  or  of  part  of 
it.    Semble,     TVtclocit  v.  Boftcy,  1 5  Sim.  265. 

3.  Creditors. — Nbftce.-^Stephcn  took  a  coa« 
veyance  of  an  estalefrom  William,  his£uher,  and 
then  mortgaged  the  estate,  with  a  power  of  sale 
on  default  orpavraent  of  tiie  mortgage  money 
and  interest,  within  three  months  after  notice, 
in  writing,  given  to  Stephen,  hia  heirs,  execu- 
tors, administrators,  or  assigns,  or  left  at  his 
or  their  usuid  or  last  known  place  of  abode. 
The  conveyance  to  Stephen  frona  Wilfiam  was 
afterwards  declared  void,  as  against  the  credi« 
tors  of  William.  Some  years  afterwards,  the 
DMrlgagee  caased  the  noCiee  demandiag  pay- 
ment to  be  afllixed  to  the  door  of  the  booiB 
which  was  the  laat  known  plaee  of  abode  of 
Stephen ;  and  the  moftgagee,  a  ahoit  time  he- 
fore  the  ezpiratien  of  the  three  moMha,  entered 
into  a  contraet  for  the  sde  of  the  propel^: 
Held,  that  as  the  tight  of  the  mortgagee  vote 
power  of  sale  waa  peramonnt  to  Hh^  of  the  cve- 
diton  of  WilKan,  the  Mtiee  was  saffitieat 

That  sneh  notice  waa  weH  aenred  by  being 
affixed  on  the  door  of  Stephen's  last  known 
place  of  alNide.  That  the  contract  for  sale  of 
the  property,  although  made  before  the  ex|Hra- 
tion  of  the  notice,  was  not  theretee  invalid* 
Minor  r.  Ward,  5  Hare^  698. 

See  Notice  of  Prior  Cteyv/  Speeyh  Per* 
forws^soe,  1. 

NOTICB   OP  PBIOft  CBABOS. 

Ind^nite  as  to  amount. — Notice  of  a  cham 
to  an  mdefinite  amount,  aHhongh  the  notice  be 
iHaeeunite  €•  to  Hio  particnhv*  or  the  eHBAt  of 
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the  charge,  \z  sufficient  to  put  upon  inquiry  a 
party  dealiog  for  the  property  subject  to  the 
charge ;  and  if  the  actual  cnarge  afterwards  ap- 
pears to  be  incorrectly  described  in  the  notice,  it 
IS  nevertheless  sufficient,  as  a  ground  for  giving 
priority  for  the  true  amount  of  the  charge,  aa 
against  the  party  who  received  the  iocorrect  no- 
tice, but  made  no  inquiry.  Gibson  v.  Ingo,  6 
Hare,  124. 
CaM  rit«d  in  the  judgmeat:  Taylor  v.  Baker, 
5  Pric^  306. 

See  Mortgage,  1,  3 ;  Vendor  and  Purchaser, 
3. 

BEPBMPTION. 

See  Horipage. 

REMAINDER-MAN. 

Recovery  suffered  by  fraud  upon  tenant  in 
inl^-^Transaciions  good  in  part,  and  had  in 
pert.Sembie,  if  a  fraud  has  been  committed 
on  a  tenant  in  tail,  which  has  been  carried  into 
effect  by  means  of  a  recovery,  and  the  tenant 
in  tail  dies  without  issue  and  without  confirm- 
'u^  the  transaction,  the  next  remainder-man  in 
tail  may  maintain  a  bill  to  set  it  aside.  Secns, 
if  the  recovery  were  suffered  with  the  intention 
of  harring  the  entail,  and  the  fraud  applied  only 
to  some  part  of  the  transaction  independent  of 
that  object.    Bellamy  v.  Sabine,  2  PhiU.  437. 

SALE, 

1.  •*  Wiikamt  re«n»."— Where  property  is 
advertised  to  be  sold  "  without  reserve,"  such 
advertisement  is  understood  to  exclude  an^  in- 
terfierence  by  the  vendor,  either  direct  or  indi* 
net,  «hieli  cm,  imder  any  possible  circum- 
stances, aflbct  the  right  of  the  highest  bidder, 
whatever  may  be  the  amount  of  the  bidding,  to 
be  declared  the  purchaser ;  and  any  evasion  of 
that  eDgagement  on  the  part  of  the  vendor, 
being  a  violation  of  his  contract  with  the  pub* 
lie,  will  disentitle  him  to  the  aid  of  a  Court  of 
Eooity  to  enforce  the  sale. 

Therefore,  where  previously  to  a  sale  of  a  life 
interest,  which  was  advertised  to  be  "  without 
reserve,"  the  vendor  entered  into  a  private 
agreement  wiih  another  person,  that  the  latter 
iboald  bid  a  certain  sum  at  the  auction,  and 
be  the  purchaser  at  that  sum,  unless  a  bdgher 
torn  were  bid,  a  bill  by  the  vendor  for  specific 
performance  against  a  third  party,  who  had 
been  declared  the  purchaser  at  the  auction, 
though  for  a  much  higher  price,  was  disouBsed. 
BoUnson  v.  VFall,  2  PhilL373.     • 

Case  eited  in  the  judgments  MeidQrwe' v.  Tanner, 
5Madtt.d4. 

2.  Shares  in  mines, — Tltfe  and  eddenoe  ef 
^ile. — On  a  contract  for  the  sale  of  a  share  in 
a  mine  described  aa  "  one  192nd  pait  of  (  share 
of  the  Tresavean  mine,  in  the  district  of 
Gwennap»  in  the  connty  of  Gomwall,''  it  is 
not  sulBcieiit  for  thf  vendor  to  shew  a  title  to 
the  specified  share  of  the  mine  as  between 
himsdf  and  his  co*«dventaNrs,  widioot  show- 
ing sone  title  inliimself  and  his  co-advcatwers 
to  the  mine  of  which  he  had  eontraeted  to  edl 
astoe^  Aelethetilbliemost  show,  ^^tMsri. 
0nHmgr,Kfhi,6RmfU..    .    . 


3.  Opening  biddings,  —  Motion  hu  rejeatai 
bidder  to  set  aside  the  sale  for  irregularity. -^Ak 
bidder  at  a  sale  under  the  decree  of  the  Cour^ 
v^o  is  not  a  party  to  the  cause  or  interested  in 
the  estate  which  is  the  subject  of  the  sale,  ha* 
no  right  to  apply  to  the  Court  to  set  aside  asaU 
to  another  bidder,  on  the  ground  oi  irregularity 
in  that  the  latter,  although  reported  the  pur< 
chaser,  was  not  in  fact  the  highest  biadefv 
Whether  he  may  apply  to  be  declared  the  pur- 
chaser in  the  place  of  the  bidder  reportea  to 
be  the  best  purchaser,  queere?  Hughes  v. 
lApscOmbe,  6  Hare,  142. 

SEVERANCE. 

See  Joint  Tenancy. 

SHIP. 

lAen  of  master  or  ship-broker, — ^There  is  no- 
thing in  the  character  or  nature  of  the  certifi-* 
cate  of  registry  of  a  ship  which  excludes  it 
from  the  jurisdiction  of  the  Court  to  decree  its 
delivery  as  against  a  party  nnkwfnlly  detaining 
it.  The  master  of  a  ship  has  no  lien  on  the 
cer^ficate  of  registrv,  either  for  his  wages  or 
for  monies  disburseu  by  him  for  the  use  of  the 
ship ;  nor  have  the  ship-brokers  any  lien  on 
the  certificate  of  registrv  for  advances  made  by 
them  to  the  owner  for  tne  use  of  the  ship. 

The  master  of  a  ship  has  no  claim  on  the 
accruing  freight,  either  for  his  wages  or  for 
monies  disbursed  by  him  for  the  use  of  the  ship. 

Shipowners  advancing  monies  to  the  owner 
of  a  ship  for  the  ship's  use,  having  at  the  same 
time  notice  (by  an  indorsement  on  the  certifi- 
cate of  registry)  of  a  prior  mortgage  on  the 
ship,  are  not  entitled  to  be  repaid  their  Ad- 
vances out  of  the  freight  in  priority  to  the 
mortgagee,  although  the  mortgagee  does  not 
take  possession  of  the  ship  tuM  after  she  has 
entered  the  docks  from  her  homeward  passage. 

The  vendor  of  a  ship  with  a  covenant  for 
title,  retains,  after  the  sale,  (in  order  that  he 
may  fulfil  his  contract  and  defend  himself 
against  an  action  brought  upon  his  covenant,) 
such  an  interest  in  the  certificate  of  registry  as 
enables  him  to  sustain  a  suit  for  its  delivery 
against  a  party  unlawfully  detaining  it.  Gibson 
V.  Ingo,  6  Hare,  112. 

Case  cited  in  the  judgment i  SpUdt  v.  Bowles ^ 
10  East,  279. 

SPECIFIC  MORTQAOE. 

1.  Mortgage. — J.  mortgaged  three  houses 
(23,  26,  and  27,)  to  B,,  and  afterwards  con- 
tracted to  sell  23  (one  of  the  houses)  to  C. ; 
C,  paid  the  purchase-mone^^  to  A*  under  the 
contract,  but  without  obtalnina  a  conveyance, 
and  with  constructive  notice  of  the  prior  mort- 
gage to  B,  C.  afterwards  paid  ofir  what  was 
due  to  B.  upon  his  mortgage,  and  having 
taken  a  transfer  of  the  mortage,  filed  a  bm 
against  the  devisee  of  A*  and  several  moct* 
gagees,  under  subsequent  mortgages  made  by 
A,,  wldch  included  the  houses  26  and  f7>  aacl 
other  property,  and  obtmned  %  decree  for  the 
specific  performance  by  the  devisees  of  A,  of 
the  contract  of  sale  as  to  the  houto  23,  and  for 
the  saeceBsive  foreclosure  of  all  the  subsequeiit 
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mortgagefl,  and  the  devisee  of  A^  in  default  of 
tbeir  redemption  of  the  houses  26  and  27- 
Sober  v.  Kemp,  6  Hare,  155. 

2.  Lease. — Agreement  by  trmteea  beyond  tkeir 
jNnoers.— Bill  tor  the  execution  of  a  covenant 
contained  in  a  renewed  lease  granted  by  trustees 
dismissed;  the  covenant  being  ultra  vires  of 
the  trustees.  Bellringer  v.  Blagrave,  1  De  G, 
&  S.  63. 

Cases  cited  io  the  judgment :  Mortlock  ▼.Buller, 
10  Ves.  «93  ;  Ord  r.  Noel,  5  Madd.  438. 

See  Vend<rtr  and  Purchaser,  3. 

TACKING. 

See  Mortgage,  1. 

TENANT   IN   COMMON. 

One  of  two  tenants  in  common  of  a  farm, 
permitted  the  other  to  occupy  and  cultivate  it, 
without  demanding  any  rent  or  other  remunera- 
tion from  him ;  but,  after  his  death,  claimed 
compensation  out  of  his  estate. 

The  Vice-Chancellor  allowed  the  claim,  but 
the  Lord  Chancellor,  on  appeal,  doubted 
whether  it  could  be  maintained,  and  directed 
an  action  to  be  brought.  Henderson  v.  Eason, 
15  Sim.  303. 

TENANT  IN  TAIL. 

See  Uemainder-'man, 


See  Sale,  2. 


TITLE. 


VENDOR  AND   PURCHASER. 

1.  Parties  to  conveyance* — It  being  one  of 
the  terms  of  a  contract  between  vendor  and 
parchaser,  that  certain  parties  were  to  join  in 
the  convepnce,  the  Court  would  not  enter  into 
the  question,  whether  they  were  necessary  or 
proper  parties.    Benson  v.  Lamb,  9  Beav.  502. 

2.  Time,  essence  of  contract. — ^fbough  time 
may  not  be  of  the .  essence  of  the  contract,  yet, 
upon  unreasonable  delay  on  the  part  of  a  vendor 
in  completing,  the  purchaser,  upon  giving  no- 
tice, may  rescind  the  contract  Benson  v. 
Lamb,  9  Beav.  502. 

3.  Priority.  —  Specific  performance.  —  If  a 


vendor  contracts  with  two  different  persons  for 
the  sale  to  each  of  them  of  the  same  estate,  the 
Court  will,  primd  fade,  enforce  the  contract 
which  was  first  made ;  and  if  the  party  with 
whom  the  second  contract  was  made,  should, 
after  notice  of  the  first  contract,  procure  a  con- 
veyance of  the  legal  estate  in  pursuance  of  the 
second  contract,  the  Court  will,  in  a  suit  for 
specific  performance  by  the.  first  purchaser 
against  the  vendor  and  the  second  purchaser 
decree  the  latter  to  convey  the  estate  to  the 
plaintiff.     Potter  v.  Sanders,  6  Hare,  1. 

4.  Time  of  contract, —  iMters  through  the 
post.— A  purchaser  offered  a  price  for  an 
estate,  and  the  vendor,  bv  a  letter  sent  by  poet 
and  received  by  the  purchaser  the  day  after  it 
was  put  into  the  post- office,  accepted  the  offer : 
Held,  that  the  vendor  was  bound  by  the  con- 
tract from  the  time  when  he  posted  the  letter, 
althou$;rh  it  was  not  received  by  the  purchaser 
until  the  following  day.  Potter  v.  Sanders,  6' 
Hare,  1. 

5.  Annuity. ^Lien. — Sale  and  assignment  of 
a  life  interest  in  leaseholds,  in  consideration  of 
a  weekly  sum  to  be  paid  to  the  vendor  during 
her  life,  vinth  a  covenant  by  the  purchaser  for 
himself,  his  heirs,  executors,  and  administra- 
tors, to  make  the  weekly  payment  to  the  vendor, 
and  to  repair  and  insure  the  premises,  and 
otherwise  perform  the  covenants  in  the  lease : 
Held,  that  the  vendor  was  entitled  to  a  lien  on 
the  life  interest  in  the  leaseholds,  which  was 
the  subject  of  the  assignment,  for  the  weekly 
payment.    Matthew  v.  Bowler,  6  Hare,  110. 

Com  cited  in  the  jvdj^ment :  Tafdiffs  v.Semg^ 
iiAin^  t  Bfo.  C.  C.  4S5. 


6.  Mistake, — Where,  by  the  mutual  mistake 
of  vendor  and  purchaser  atf  to  the  duration  of 
a  leasehold  interest,  it  had  been  sold  at  a  price 
considerably  below  its  value,  and  the  convey- 
ance had  been  executed,  and  the  purchaser  let 
into  possession :  Held,  upon  a  bill  filed  some 
years  afterwards  by  the  vendor  against  the  re- 
presentatives of  the  purchaser,  tliat  the  vendor 
was  not  entitled  to  be  relieved  against  the  mis- 
toke.     Okill  v.  Whittaker,  1  De  G.  &  S.  83. 
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•  .    .  37     The  Queen*aBirth-dny  kept, 

ao  $  (The  Pet i  lion-day)  Petitions 
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Saturday    • 
Monday 
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Saturday  . 
Monday  • 
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Wedneaday 
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5  V  Appeals. 
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g  C  Appeal    Motions  sod  Ap- 
(     peala. 
(PetitloQ-day)    unopfM>Bed 
9-{     Pefiliohs  only  and   Ap- 
peal a. 


Appeala. 

(Petition-day)    — ^^ 

Petitions  only  and  Ap- 
peala. 
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79 


so 
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Ridaj  .    .    .    .jgjAppw^ Motions  and,  Ap. 

K.  B«— Snch  days  u  his  LordsLip  ttu  ia  the 
Home  of  Lords  excepted. 

ffUuttn  0f  t^Z  StoTtt. 

AT  wisraiiiiSTSS, 
May  96    Motions. 

iPlems.  Demurrers,  Csases, 
Exceptions,  and  Further 
Directions. 

•  .29    Petitions  in  General  Paper, 
^  PleaSy  Demurrers,  Causes, 

Kxceptions,     and      Fur- 
ther Directions. 
June  1     Motions. 

.  .  «^ 

•  .  Si  Pleas,.  Demurrers,  Caases. 

•  •  '^  r      >'urther   Directions,  and 

•  •  6 1       KzcepiioDs. 

•  •    T^ 

•  •    8    Motions. 

•  •    9^ 

•  .10     Pleas,  Demurrera,  Cauaes, 

•  •  11^  r      Exceptiona,     and     Fur. 
.  .  IS  I       tber  Directions. 
.  .  14j 

.     •     15    Petitions  in  General  Paper. 
,     .  16     Motions. 
Short  Caiipea^  Consent  Cause^^and  Consent  Fe- 
titions^  on    SatunJav  June  iha  3rd  and    Saturday 
Joae  the  lOtb^  at  t(e  aitting  of  the  Court. 

NoTiCK. — Consent  Petitions  must  be  presented, 
aad  copiea  kd't  with  the  secretarv,  on  or  before  the 
Tboradaj  precedinf^  the  Saturday  on  which  it  la 
iatemled  thej  should  be  heard. 
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AT    WESTMINSrSR. 

Friday   •    ,  May  f6     Motions. 

Sstarday    •    .    .  «7    The  Queen's  Birthday  hept 

Maaday      .    .    .  t9 .  (Petitioii-day). 

TtmAmxr  sn  (  ***•«»•  Demurrers,    Except 

l?3Sd.y'    :    lfl\     «»^.  C.u«,.  .«d  Fur. 
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Fridsy      . 
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Monday 
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[     Cauaes,  and  Caoaas, 

16  Motions. 


AT  W1C(VIP8T4«. 

Friday  •    •  May  96    Motions. 

SatUfday     •    .    •  fT    The  Qoeen*s  Birth-day  kept 

iir^»it.-  at%S  OP«^tion-dsy^  Petidons  and 

Monday     .    .    ,«9jv  Causes. 

SPless,    Demurrers,   Excep- 
tions,  Causes,  and   Fqr- 
ther  Directions. 
«.  ( Bankrupt      Petitions     and 

•  •  'M     ^«tto. 
June  1    Motions, 

(  Pleas,  Demurrers,  Bxcep- 

•  •    S  <       tions.  Causes,  and  Fur* 
(       tber  Directions. 

.    •    5    Short  Causes  aad  Causes. 
5  (  ^^®^'»   Deq^urrerd,   Kxc«»p- 

•  *    6  )     ^*°"'*  Causes,  and  Fur.> 
"     •        .(      tber  Directions. 


Tuesday     , 

Wednesday 
Thursday    . 

Friday  .    . 

Saturdsr  .• 

Monday     • 
Tn     ' 


Wedaeaday 

Thaiaday  . 

Friday.    . 

Saturday    • 

Monday      . 
Tuesday      • 

Wednesday 

Thursday  • 
Friday  •    • 


,  r  Bankrupt     Petitions     and 

'l      Ditto. 

8     Motiona  and  Caases. 

^  5  (  P«tirioii-day  )  Petitions  and 

•^  I     Causea. 


10 

If 

IS 


Short  Causes  and  Causes. 

Pleas,  Demurrers,  Excep- 
tions, Cauaes,  and  Fur- 
ther Directions. 

Petitions     and 


,4  5  Bankrupt 
"  j     Ditto. 
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Thursday  . 
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•    .51) 
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Monday  • 
Tueaday  . 
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Thuraday  . 

Friday  .    . 

Saturday  • 
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Tuesday  • 
Wodaasday 

Thunday  • 

Friday  •    • 


Vitt'^f^nnrtllox  51©i(rra!«. 

AT  WISTMIMTSn. 

•  May  26    Motions  and  Causes. 
•     •    .  S7    The  Queen*s  Birth-day  kept. 
.     •     •  f9]  Pleas,    Demurrers,    Excep- 
SO  [      tions,  ChusAS,  and    Fur« 
titer  Directiona. 
Motions  and  Ditto. 
Pleas,    Demurrers,  Excep- 
tions,  Cauaes,  and   Fur- 
ther Directions. 
Short    Causes,    Petitions, 
(unopposed    first,)    and 
Causes. 
.    5  '<  Pleaa!    Demurrers,   Escep- 

•  6i      tions,  Causes,  and  Fur- 

•  7  (  '   tber  Directions. 
.    8    Motiona  and  Ditto. 

iiieaa,    Demurrers,   Excep- 
tions, Cauaes,    and   Fur- 
ther Directions. 
.  10'   Short  Csosas  fnd  Ditto. 

•  IS  )  Pleas,  Demurrers,    Excep* 

•  13 1      tions,  Causes,  and  Further 

•  14 )      Dirj^ctions. 
j  Short     Cauaes,    Petitions, 

•  15  ]      (unopposed    first.)    aad 
'(      Causes.  .^ 

•  16    Motions  and  Causef.    ^ 
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rrintty  1>>«w.  184a. 


^•"•J  Ditto 

/tr.r.rm.Aiifi»¥ 

(Wilson 
5. 0.  ^  Ditto 
(  Ditto 

fCanningham 
Ditto 
Ditto 
Lnwrence 
Wttu 
Binh 

( Sturgis 
St.  Victor  (pim,. 
per) 
(Raud 
-J  Ditto 
(Ditto 
Cltrke 
Forbes 
lUyen 
jUrch 
i  Ditto  ^ 
Phelps 

£1.  Chesterfield 
Humble 
Hiles  (pauper) 
Carter 
Flight 

!  Attorney-Gen. 
Ditto 
Ditto 
Mapp 
Robinson 
Hobson 

Edwards  Sttowar 

Skipper  Kiat 


ditto 
•.appeal 


Hodgkinson 

Jncksod 

Allfrey, 

Wilson 

Ditto 

Foster 

Murray.^ 

Hay       ( 

IMurray 

Dkio  ; 

Htde,  cause  by  ordwr 
Jdy,  4  causes      appeal 

Ditto        •    J    ^»**» 
Deveraaz.     .      ditto 


ditto 


M'Mafaon 
Hiscoz 
Boddineton 
Wykum   . 
Herring 
Kerl    •     • 
Walker      ] 
Hears6    '  j 
Frotberoe 
Duncom^ 
Shore 
Moore 
BamaM  * 


.! 


ditto 

ditto 

ditto 

•ditto 

ditto 

ditto 

ditto 
ditto 
ditto 
ditto 
Harriott,  fur.  din.  and 
Monro.        )    .  .  {mtf . 
Ihnnennan  >  appeal. 
Makantj     ) 
Elcock    *     *    ditto 
Robinson        ditto 
£T«ratt       \  ..  ^ 
......   |<iitto 

ditto 
.    ditKr 


Trinity  Ttrm,  1848.       . 
JUDOMiNTS  {nserved.)' 
Master  v.  Marquis  de  Croismare,  for.  din.  and 


rto 


Vgbqm 


•  taaseu 


Fisher  «.  Price,  esons. 
Smith  «.  Earl  of  Efflogham, 

fRioe  V.  Gordon 
SanM  V.  Scamett 
Same  v.  Gordon 
Carter  v.  Gordon 
Same  v.  Ayers 
5  Feacock  v.  Fenson 
l  Same  v.  Same  , 

Wilsoojv.  Eden,  for.  dirs.  &  costs^     • 

PtftAS  Am   DBMUBRBRI. 

Stand iwir^  Dean  of  Ely  tu  GayfoiH,  •ix'pteaa; 

CAUSBS.    . 

(Hele  V.  Bezlej 
Same  v.  Same 
Same  v.  Same 
Same  v.  Bovryer 
Same  r.  Donoran     j 
^ThrtluaTd^   r  Churchman  f.  Caporf,  Ibr.dfri.  kild 
MiehatbM»   I      costs. 
Ttrm        {  Same  v.  Same,  iiiippl 


_    To  preMnipgtitisn,  Stonrtoo  v.  Jemingham. 
First  caute  day  after  Term,  Hooper  v.-Denooa« 
S.O.to  amend,  Williamson  v,  Gordon. 

Short,  f  Mnrray  v.  Scarborough ) 

Af.  r.XSame©.  Craflon  f 


f  Hemming  v.  Archer 
Same  v.  Some. 
Same  v.  Same. 
Same  v.  Same. 
Ravrorth  v.  Same. 


Air.  dirs.  c&d 
costs. 


fur.  dirs. 
and  costs. 


1 


>-  Re-kearing. 


S.O.tillpetnA] 
of  rehearing 
dieposedyf 

i  Knight  r.  Majoribanks 
•<  Same  v.  Same 
(Same  9.  Gibbs. 
Hooper  ».  Salmon. 
Tu^well  V,  Hooper  .     .     . 

ffitary  Term,  1849,  M'Michad  v.  KipUng,  < 
and  petition. 

Fint  cause  day  after  term,  Philipe  ».  Waikins,  pro 
confesso.  .     .     . 

iHemminfr  v.  Archer  .    •    • 
Same  v.  Same  I   •    •     • 

Same  v.  Same 
Same  v.  Same 
Raworch  v.  Archer    '   .     .    . 
Part  heard,  let  cause  day,  Pet»  «.  P^re. 
Part  heardf  let  causa  dap.  Chancellor  a.  Motaonft 
Part  heard,  GaUafent  v.  Brown.    .      . 
Part  heard,    Attomey.GeDcral.v..W.ard» 
tions,  t  sets. 
Attorney-Gen.  v.  Ward,  fur.  dirs.  and 
Gas  Light  and 

Coke  Com.  v.  Symonds 
Symonds  v.  Gas  Ligrht  and 

Coke  Com. 
Stillman  v  Gas  Light  and 

Coke  Com. 
Massey  v.  Carrick. 
Christy  v.  Courtenay. 
Newton  V.  Askew. 
Third  J  Bayoton  v.  Hooper.      7 
day,   \Same  «.  Same.  y 

Knights  V.  Stanton,  axons. 
Wilson  V.  Eden,  fur.  dirs.  and  costs. 

{Benbow  v.  Davies.    > 
Same  v.  Evison.        J 
Bennett  v.  Cooper,  fur.  dirs.  and  ootfts. 
Biggs  «.  Naylor. 

(  Winmill  v.  WiomiO. 
Short  i  Same  v.  M u nday.  \  fur.  dirs.  Sc  coatiw 

(  Same  v,  Winmill.  ) 

^bbins  r.  North  Eastern  Metropolitan  Ri^lfiqa^ 
for.  dirs.  and  costs. 

IFas  0.  lUbarta.     )  *    •    • 

}taiM«.SAnM.       \ 
(  Greedy  ••  LstMidMr} 
<  Same  o.  Owen.  >  fun  dirk«  ind  coats* 

f  Same  v.  Parrott  )  ... 


.axons.  &  far. 
dirs.  and  costs. 


>  fur.  din 


ditto. 

.       .         .         w      . 

ditto  and  petitioii. 


Hofiiftsoii  V.  IMfimoB, 

!Carr  v.  Henderson     |_ 
Same  V.  Thomas  j 

divert.  ItaHik* 
Fag«  V.  Mafthud,  f»hearing. 
AttorDSQr^iMi»  s^  Bffoak,  9s-hearing, ' 
Lomax  V.  Lomax.  fur.  dirs.  and  costs. 
Kirkmam  «.  Booth  ditto. 

Attomey.Oeneral  v;  Jeai^  Hoapital^CaalBrtiwyy 
fur.  dirs.  and  costs; 


Ckmeeqf  Cause  lAiim 


VBW  CAVUU 


Makwniiig  «.  Baeror. 

iHodgaon  v.  Espinaase  ) 

$tine  f .  Same  \ 

Arebtr  «.  Hi(^e. 

rUUS,  HBKVBXXBS,  GAVtSSf  XXCKFTZONf,  AlTD   YUS- 
THKB   DiaSCTlOMi. 

Baker  «L  Babar.  dan. 

£.(^*C..  Myei»  V.  MwdonaU,  f  «niaM» 

5. 0.,  Hkksoja  «.  Munwaring^S  aausaa, 
TojbrUdbrooka  v.  Smith  I 
aioy.lBrowae      v.  Ditto  | 

Atioraaj'^enaiml  v.  Wilaon,  pLbd* 

Sdld  o.  Goy,  ezona.  and  for.  dira.  pt.  hd« 

fMaf  Baleuraa  «.  Jakaaooy  axaoa. 

D^twfcin  «.  £ia)M»p  of  Wtoehttiar*  fiu.  dira. 
ad  coils 

JeakiM*.  Briut,  far.  din.  and  petn. 

Adajr*.  Arnold,  fiir.  dtrki  &  cbata. 

Roberta  v.  Roberta. 

Greea  «.  Norton,  5  eaoaaa,  far.  dira.  and  eoota. 

Raekbam  v.  SiddalL 

i  Green  t .  Bonrka^  ^, 

Booike  V,  Groen.  ^ 

Oockiaf  9  Brig]^ 
PaJmer  v.  White.    . 
Joaes  «.  Etops* 
Saknanav.  Connop. 

iRanbow  «.  Lnmb  for.  din. 
Ditto  «•  MoMy  canae. 
Storgea  «.  Arrowamith. 
Jonea  «.  "Walker. 
PenbertoD  v.  Wiloocka. 
Dobaon  «.  Lynlj.  fur.  dirs.  and  coati. 
Greenwood  v.  <jfoooi. 
IWcatbrook  «.  Koight. 
lAaaoB#.TMdEag. 

BwaA«uiokanon,far«dMawaBd  coata. 
FniMaikyibVvUiaBy. 
Fiwaaj  «•  Unla,  ezooa. 
Jovatt  (P.  Bonrd .  for.  dirii  and  2  pe  tas* 
S«fa.Sealbgr. 
Rodney  «.  Rodney,  3  cauaea. 
Wood  V.  Smith,  fur.  dira.  and  petn. 
Askew  V.  DaYidaon,  Tar.  dira.  and  eoata. 
Gny  V.  Wei*. 
Robinfl9»«.  SoUoiy 
Law  a.  Urlwina,  exonn* 

i  Knight «.  Morrall  ) 
Hairiaon  v.  Ditto  V 
Knight  a.  JVugent       | 

Walhet  V.  Marqoia  Camden,  fnc.  difi.  asd  pate. 
Walker  «.  Stephana,  jS  canaea. 
Beny  «.  Attorney-Gen.,  far.  dira.  and  petn. 
Ccaaoni  «•  Cenrini. 

B^an  V.  t'wigg,  ezona.,  for.  dink  and  ^pateAi 
Cook  «.  tynneT.rohg. 
Wilktnaon  a.  Hartlay. 
AihbiBfMr  v^'Wilaon,  far.  dim.  tadaarta< ' 
attauSttkdai^  dtllp. 

lilah  aulbwii,  lhr.din.  &  ooata. 
taiivina^  Meek* 
Waiden  cu  Aabhooiax:.  ^«  dira.  and  coata* 

Bniton  9.  Taylor,  far.  dSra.  and  eoata. 
.  DynUiwf  1.  Kent,  ihr*  dim.  and  opatAt 
Brooke  V.  Warwiek,   '        ditto.' 
Brain  e.  Knotty  S  aaoaas     ditto. 
Fraaaan  «.  Robertvi.flHW0*»  fv«  ^^^** 


Claridge  «.  PtmbertMif  fiur*  din.  aad  aoat«i 
Haffenden  v.  Wood,  ditto. 

Sheffield  v,  Lejry,  ditto. 

Hitohcock  V.  Hitchoock,     ditto. 
Noreott  e.  Gordon,  ditto. 

Martindale  v.  Hayton,       ditto, 

i  Potter  a.  Waller,  ezona. 
Ditto  V.  Ditto,    ditto. 
Short,  WidneUir.  Radgnwy. 
Slwrt,  White  a.  Brown,  for.  dira.  and  ooata* 
Cookaon  v.  Lee,  5  caaaea,         ditto. 
Blake  a.  Phibba. 
BeU9.BeU. 

V<(e«e|8iie(IIor  miKgIt  Unifc. 

OAUaia,  FVRTHKR  OiniOTIONa,  AMD  axcKFTtoin. 

Hoakina  v.  Oongh,  exona.  aa  to  pleading. 

Ditto  V.  Ditto.  ditto. 

Forreat  v.  Wbiteway.»  derar. 

Barton  v.  Haynea. 

Sowdon  a.  Marriott,  fiir.  dixa.  and  ooatBt 

Coleridge  a. CoUetoiu 

Newton  a.  Joaea. 

Turner  v.  French. 

Conauble  v.  Threabiro,  t  cnoMt* 

Pitt  a.  Pitt. 

Haaaell  a.  Harley. 

iTbombill  a.  Lynne.  1 
Ditto  V.  Huogerford.  y 
Thoaina  a.  Lewia. 

{Payne  v.  Bainbridge. 
Heywood  v.  Ditto. 

Parkin  a.  Rooke. 

Paafaley  a.  Higbaffl* 

Waoe  a.  Bickerton. 

Peyton  a.  Wood. 

Butler  V.  Batler,  S  oauaea. 

Wright  V.  Snow. 

Dooglaa  v.  Middlaton. 
^  Ditto  v.TaUby. 
(.  Ditto  V.  Walker. 

Lewia  v.  Lewia. 

Clongh  a.  Franeb,  exona.  and  fui.  diit. 

Darvs  a.  Pritcbard. 

Maekeoaie  v.  King. 

Spioer  a.  Kio^« 

Manglea  «.  Dizon. 

Atterbary  v.  Smithaon. 

Grarenor  a.  Milas  Air.  diok  and  eoata. 

DaTtea  a.  Evana. 

Baker  a.  Groaer,  fur.  dira.  and  eoata. 

Boley  a.  Parry,  ditto. 

Tkt/oUowhig  O^uta  to  U  trangfemdfram  tfca  Vi» 

CnAmnixonof  £NGiukiio'a  Ua  of  Omm  an  tM 

«4«ka/Mfly  (ftyordw). 

Geo«.PearBe. 

Tiigban  «.  SnutW 

Ataamey^eneral  e.  Invitta. 

Ln^pdon/a.  Box. 

Headtine  v.  Edgar. 

£tty  a.  Dodd. 

Shaw  a.  Cox. 

Aloook  a.  Field. 

{Stenry  ir.  CUfton     > 
€Uftoa«.Jkeny    J 

oAuaia,  fURTHEa  pcnncnon,  amd  ixcbftiows. 

Johnaon  v.  Addama,  dencr 
iC)evenUv.Fieldi|ig.l  .  | 

J  Ditto.      v.Diitla.      J        .„ 

tetK  May,  Pimm  v.  Inaallj  for,  dira.  a&d  fiMti 

iit.hd.  •  '  :  • 


{ 


a 


Chancery  Cause  Lists.^Comman  Law  SUHnps. 


26th  Jl/iiy,  Bursey  v.  St.  Barbe,  faMlirt.  &  costs 

f6th  Map,  Squire  v.  Clunes, 

Sober  v.  Kemp. 

Swraon  t».  Ererett. 

Moodv,  (paufter.)  v.  Hebbert. 

Laogdale  «.  Gill; 

Webb  V.  Salmon. 
}  Ford  V.  Ford  }  r      j- 

JDitio*.  Blackbam.  }"»'•«'■• 

Cbapman  «.  Cbapmaa. 

Staoiland  tr.  Willott, 

99th  May,  Squire  v.  Etnblin.  suppl.  cause. 

Walker  e.  Eastern  Counties  Railvrsj. 

Monro  9,  Taylor. 

Ellis  V,  Cowne. 

Stephens  «.  Shepbens,  fur  dirs.  and  cosU. 

{Richardson 9.  Corbett.  )   ^v.^ 
Strangewinr3  v.  Ditto.    J   ^*"°* 
Dowle  V,  Luej. 
Hewitt  V.  Hewitt. 
Major  v.  Ward^exons. 
I  Rocbfort  *.  Lambert.  >  fuV.  dirs.  & 
I  Ditto  V.  Shearer.       )       costs. 
Hudson  r.  Barry. 
Catlirow  v.Pelird. 
Fry  V,  Frv,  fur.  dirs.  and  costs. 
Waller*.  Urqubart,    ditto.  ' 
VG owing  V.  Rurge. 
i  Ditto  V,  Sullivan, 
Letu  0.  London  &  Blackwall  Railway  Company, 
etecoo.  exoiK. 

Thefothwing  Cautet  to  be  tranif erred  from  the  Vice- 
CiiANCELi.oii'tt  Lni  ofCavutonihet4llh€fh\ay 
C'.V  order). 
Cotton  V.  Cotton. 
North  9.  Alorley. 
S::under8  v,  Scott. 

{Perks V,  Painter. 
Ditto  f>.  Ditto. 
Cole  V.  Coles. 
Ingledew  v.  Freake. 
r  Clarke  v,  Clarke. 
\  Ditto  V,  Dirio. 
Hughes  «.  Godfrey. 

COMMON  LAW  SITTINGS. 

KOTICB. 

Thk  Specml  Paper  will  not  be  taken  during 
Trinity  Term,  but  on  the  days  asually  devoted  to 
fl,  Hz,  Tuesdays  and  Fridays;  the  New  Trial 
Paper  will  be  taken  after  the  Bar  has  been  once 
gone  through  for  Motions. 

'I1ie  New  Trial  Paper  will  be  also  tabsn  on  the 
usual  days,  vis.,  Mondays  and  Tboradays,  and  on 
the  first  and  last  four  days  of  Term,  in  the  event  of 
Motions  not  occupying  the  Court-  on  the  latt>*men- 
tioned  days. 

(Quctn'f  IBenct. 

In  and  after  Trinitjf^  Term,  1848* 

[We  gave  the  aubstance  oC  these  Sitting  Papeis 
in  the  Postscript  of  last  week,  and  now  aute  them 
fully  as  it  may  be  requisite  to  refer  to  cbtm.] 

MtDDLlSEX. 

bi  Term* 
1st  Sitting,  Monday «      Mty  29 

And  two  following  days  tt  11  o'dock. 

^nd  Sitting, Thursday    •    •*.    .    ;    .    •  Jqm  1 

And  subaequent  days  at  Eleven  o'oloek; 


5rd  Sitting,  Wednesday June  14 

At  i  past  Nine  o'clock  precisely,  for  Undefended 
Causes  only. 

A  list  of  such  remaneta  as  appear  fit  to  be  tried 
in  Term  will  be  printed  immediately,  but  on  the 
statement  of  either  aide  that  a  cause  is  too  long  to  be 
.tried  in  Term,  it  will  be  withdrawn  from  such  list, 
provided  the  other  side  have  two  days'  notice  of  the 
application  at  the  Marshal's  to  postpone,  and  do  aoc 
oppose  the  application  on  good  grounds— the  usnal ' 
number  of  completed  and  new  oauaes  will  be  put 
into  the  list,  day  by  day,  in  .their  usual  order. 
Sitting  after  1 'erm,  Saturday  .  .  •  •  June  17 
At  half-past  9  o'clock. 


In  7*erm» 
Sitting  at  10  o'clock,  Thttradsy    .     •     .  June  15 
For  Undefended  Causes  and  stioii  aft  tlie  Jodgv 
considers  fit  to  be  taken . 

After  Term, 

Monday     * Jane  19 

(To  adjouru.) 

Common  IIIcm. 

In  and  after  Trinity  Term,  1848. 
Ill  7erm« 


Wednesday 
Wednoaday 


May  31 
June  7 


MIODLESCX.  LONDOy. 

Friday    •    •    .  June  t 
Friday    •    •    •  June  9 
After  Term, 

HXnOLESRX.  LOXnOK. 

Saturdsy    .    .    June  17  |  Monday  •    •    June  19 
N.  B,  The  Court  will  sit  at  ten  o'clock  in  the  fore- 
noon on  eacb  of  the  days  in  Term,  and  at  half-pnst 
nine  precisely  on  eacb  of  tb«  days  after  Term. 

The  causes  in  the  list  for  eaofa  of  die  above  eitting 
daya  in  Term,  if  not  diapowd  of  ma  those  days,  w:ill 
be  tried  by  adjournment  on  the  daya  following  c4eh 
of  anch  aitling  days. 

On  Monday  the  19tb  June,  in  London,  no  cauaea 
will  be  tried,  bat  the  court  will  adjonm  to  a  future 
day. 


lcX()(<|ttCr  of  9ItM* 

In  and  tJUr  Trinity  Term,  1848. 

In  Term, 


IN    MIDDLE8SX. 

1st  Sitting,  Saturday       . 
.Snd  Sitting,  Saturday     . 
3rd  Sitting,  Saturday      .        « 

.     May«r 

.    June    S 
•    June  10 

IN    I^NDON. 

lat  Sitting,  Friday     . 
fnd  Sitting,  Friday  . 

.   June  S 

.   June  9 

AjUr  Term, 

ttl  MIOOLimXt  .  IN  XANOOV. 

Saturday  .  .  J^ne  17  |  Monday  •  •  June  19 
(To  adjourn  only.) 

The  Coort  will  ait  in  Middlesex,  nt  Nisi  Priua  in 
Term,  'by  adjonrnment,  from  day  to  day,  oiitil  the 
eauaes  entered  for  the  respective  Middleoez  niltiiKgs 
are  disposed  of. 

The  Coort  will  git»-  daring  and  after  Tcns#  ■!  tea 
o'elook* 


CoMunan  Lam  Came  ImU. 
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COMMON  LAW. CAUSE  LISTS. 

IM   BANC 

mw  TaiAM* 
BMDimuig  mMi«t0rmine4  at  ths  end  of  the  Sittngt 
•Amt  Euter'Term,  1848. 

JEa«f«r  r«rm,  1846. 
y«ri— .Worth  &  another  v.  Gresbam — Dundat.' 
(Stud  orer  till  case  in  Court  of  Error  it  decided.) 

^MUr  Tmn,  1847. 
ZMtfffu— Newton  and  another  v.  Belcher — Crow 
dtr. 

(Standa  over.) 
£iae4i<— Hmtle/  v.  RuseeU  &.  another— White- 
bint 

(Paitbeani.) 
Trinity  Term,  1847. 
AfaUfacr^— Clajarda  v.  Dethiek  and  another. — 
MiUer. 

(Report  zend^  part  heard.) 

MkhaMmas  Term,  1847. 
Middima. — Booaej  v.  Davidson— Serjeant  Shee. 
iMim.— Newton  e.  Liddiard— Chanbera* 
G^mffr.— Pike  «.  Sterent,  Eaq.— Keetngf. 
Dwftnk-Hiuniae  «u  Hunter*-^ W.  H.  Wat«>n. 
(Part  heard.) . 

liHrpe$L  ^BeU,  P.  O.  «.  Lord  Ingeiti«— 
Kiitiii. 

(Appointed  for  let  Monday  in  Trinity  Tenn.) 

ImrpoA'  ■Noiriee.  Freah-^Knowlee. 

(Appointed  for  let  Monday  in  Trinity  Term.) 

BrM,r^I>yer«.t^wley— Serjeant  Kinglake. 

JToaf./— Wiayv.  Tokeand  another — Luah. 

£«it.— Gilea,  nen.,  and  othera  «•  Grove»*-Ch«m« 
ban. 

Flmt^Edwndm  and  Wife  v.  WiUiam»— Attor- 
■trGeneraL 

f <mt— RoberU  ^r.  Campbell— Webby. 
Hikary  Term,  1848. 

Middltitx^^Thm  Queen  »•  Cutler — Attoniey*Ge- 
unl. 

Midif^ean.— George  «.  Harquia  Conyngham  — 
SojeaotSbee. 

loHi/oii^-^Wataon  v».£irl  Cbarlmont  and  othera. 
— Gbamhen. 

Itfndlnv-^Trimen  v.  Be  Borgh — Same. 

I««?oii^Wilkin»  «.  Wood— W.  H.  Watson. 

LndoH  — Collard  «•  Lea— Uomfrey. 

Imcfoii.— The  Queen  v.  Charretie  and  anotbei^- 
Coekbom  for  defendantToung^Crowderibr  defend* 
aat  Charretie. 

Trkd  during  HUafy  Tmn^  1848. 

MUdlitur. — Deacon  *e.  Horden^Defendant  in 


Lendas.— Freeman  v.  Miles — W.  H.  Wataon.; 

JEuex.—  Ward  v.  Keya— Serjeant  Shee. 

Emsr. — Benyon  Clk.  v.  Cressw«U-.-Ssaie. 

KenL — Doe  d.  Warren  v.  Drydgea  (Bridgea  Tent). 
—Sir  F.  Theaiger. 

Susmz.— Forth  v.  Simpson  —Serjeant  Sbee. 

Surrey, — ^The  Surrey  Iron  O>mpaoy  o.  Chaplin — 
Same. 

Surrey* — Croft  v.  Cbarrington— Same. 

Smttcj^,— Daw  9.  Scott  and  another — Luah. 

Surrey, — Webb  and  another,  esecutora  e.  Spicer 
—Serjeant  Chanoell. 

5ttiTtjr.-rSame  v,  Salmon— ^rjeant  Sbee. 

Wilu. — The  Queen  e.  Inhabitants  of  Crtcklade— 
Crowder. 

Devon. — Steer  v.  Bowerman,  estriz.— Same. 

CoruwalL — Doe  d.  Viogoe  and  another  v.  Nicbolls 


EeuUr  Term  1848. 
HUaikHr.— Lock  v.  Aahdon— Whitehnist. 
MtdHtUMM    Parry  v.  Berry  a^d  oMera— Croiwder* 
MNfaftMv.— kDM  d.  OampbeU  and. another  v. 


Comwalir^Da9  d.  Thomas  and  another  v.  Pnsooe 
—Same. 


Somenet, — Aldridge  v*  Hippisley — San 

Dsn6igfc.— Doe  d.  Clay  and  others  v.  Jonea  and 
others.— Townaend.  .. 

Northamffton, — Doe  d.  Langley  and  another  v« 
King— Flood. 

L«iceffif r.  —  Baily  and  another  v,  Macaulay  — 
WhiUhurat. 

TTariotdc.— Same  v.  Pearaon— Same. 

Warwiekr^hnd  Somerrille  4ad  otbera  v.  Daw* 


Itfadsn.— Lowe  v.  Penn— Sir  F.  Theaiger.  . 

iMdMi^-bTadDarrSeo^  &o.  v.  Hoberto«ul  others 
-Martia. 

Lenimu  —  GhtRiDgton  and  others  v.  Crofts— 
CoeUmm. 

iMdMi.— Aleoek  e.  Royal  Exehange  AMvanee 
Csw-V.H.  Watson* 

lmim4    Bmy  v.  Blogg^  •da«iz,r-9att. 


Norfolk.  — Briggs  v.  Merchant  Tradera*  Loan  In- 
anrance  Ship  Aasociation— -Prendergaat. 

r<yrlt.— Shaw  v.  York  and  North  Midland  Rail- 
way Company — Knowlea. 

xofl^— Dixon  V.  Burton— Same. 

Liiwrpooiw— Marriott  v.  Cotton— W.  H.  Watson. 

Liosrpooi.— Bain  v.  Kirk— <?owliag. 

Liverpool, —  Haasall  and  another  v>  Cole  — > 
Knowlea. 

Cord^oii^-Jonea  v.  Hall,  Esq«— Serjeant  H.  G. 
Jones. 

Chuter^ — Vaughan  v.  Mattbewe— Chilton. 

Tried  during  £ait*r  7miii/1848. 
Jfiddicwsr.— Seals  o.  Cloeabury— Cbambers. 
MiddUtMx, — Brown  v.  M'Lean — Serjeant  Shee. 

8PBCIAL  CASES  AND   OBMUaBSaS. 

Trmity  r«rm,  1848.  ^ 

Whitmore  and  Co^ — ^Morris»  Bit.,  v.  Dk.  of  Beau 
fort,  dam.  * 

(Stand  over  by  consent.) 
.  GoQgh.— Bowers  v..  Nixon,  dem. 

(Standa  o?er.)  ^     • 

.  Bolton^--.-Oatler  v.  Cooke  and  othera,  special  esse 

Kinsey.— Doe  d.  Pennington  v.  Taniere,  award* 

Gregory  and  Co.  — Trinity  House  v.  Beadle, 
special  case. 

Tilson  and  Co.  —  Green  and  othera  v.  St 
Katharine  Dock  Compeny,  Special  case. 

Newbon  and  £.— Heare  v.  Silrerlock,  arrest  of 
judgment*  ... 

Tipp«tU  «od  8.<^Laurie,  Knt.,  and  others^  v 
Benosll,  arrest  of  judgmenL 

Temple. — Cnrlewis  v.  Laurie  and  othera,  dem.  Co 
defendant  Temple's  pleas. 

Purrier  end  W.  —  Moens  and  'others' v.  "Von 
Greishsm,  award. 

Mndox  and  W. — Boiimav.  Seott,  apeeial  oase. 

Bridges  snd  Co.— Ruasell,  extrtx.,  «•  .Phillips. 
Bt.,  special  ease. 

Palmer  and  COd— Cooaens  «•  Hsnis  snd  wife  and 
others,  don. 


u 


htm  Oaue  hkt9. 


WMtnaeott  ft  Co.r— Speneernd  tnotliervJIair- 
gitdur,  error. 

FrMman  and  Co.— Bhd  md  ttodier  *.  Smith, 
aee^  &e.,  dem. 

Meggison  &  Co.^Friar  «.  Gnj  tod  othert,  dem. 

Same.— Mason,  Clk.  v.  Lambert,  Clk ,  dem. 

Fesron  and  Co^ — Burton  a.  White,  apeeM  eaae. 

Moaa. — Kemp  v.  Clark  and  another,  error, 

Wigleavorth  and  Co.— Wharton  and  another  v. 
N^lor  and  another,  dem. 

Roheon.—Hopkioa  e.  Pepper,  dem. 

Same^— Same  v.  Geary,  dem. 

White  and  Co. — Weata«v«y  v.  FVnst,  arreet  of 
Judgment. 

Loft  J  and  Co.— The  Goardiana  of  the  Ptior  of  the 
Woodbridge  Union,  in  the  County  of  Saffolk, «.  The 
Corporation  of  the  Gnardiana  of  the  Hundreds  of 
Colneis  and  Carlford,  Suffolk,  apecial  caae. 

Parnell  and  T.— King,  Clerk,  e.  Alaton,  Clk., 
special  caae. 

Holcombe.  —  Gregory  and  aaotber  «.  Chidsey, 
dem. 

Hakinaon  and  G.  —  Palk  e.  Force,  sued  with 
Sbbeu,  dem* 

Johnson^ — Everest  and  others  v.  Humphery,  dem. 

Hall.»Metcalfe,  Bt.  v.  Booth,  Bt.,  dem. 

Royd — Harvey,  P.  O.  v.  Sanderson,  dem. 

Wrentmore.— Arefabutt  e.  Emerson,  dem. 

Fesenmeyer.— Legge,  jnn.  a.  Horloek,  dem. 

Seton  and  N« — Kempe  v.  Gibbon,  dem. 


SNLAROSD  ftVLVS. 

For  Trinity  Tene,  1848* 
First  Day. 

Ezparte  Wilfiam  Williams,  In  re  Vaughan,  to  be 
beara  in  Bail  Court. 

In  the  matter  of  the  East  and  West  India  Docks 
Old  William  Bradshaw. 

In  the  matter  of  Pauling  and  another,  and  the 
Eaat  Lancashire  Railway  Company. 

In  the  matter  of  Joabiua  Lilley  and  JoIb  Harrey, 
to  be  beard  in  Bail  Court. 

Bradley  v.  Bisaington  and  others  to  be  heard  in 
Bail  Court. 

Dawson  and  others  v.  Key. 

Bowers  e.  Nizon,  part  heard. 

Salter  v.  Winter  and  another,  to  be  heard  in  Bail 
Court. 

Webb  e.  Mynn  and  another,  to  he  heard  in  Bail 
Court. 

The  Qaeen  o.  The  Council  of  the  Borough  of 
Warwick. 

Same  v.  The  Council  of  the  Borough  of  Congle- 
ton. 

Same  v.  Bisbop  of  Rochester  and  others^  to  be 
heard  in  Bail  Court. 

Same  e.  Robert  Vickery. 

Same  v.  Treasurer  of  the  Borough  of  Oswestry,  to 
he  heard  in  Bail  Court. 

Same  v.  Ipswich  and  Bury  St  Edmunds  Railway 
Company. 

Henry  Broom  e.  The  Queen. 

The  Queen  v.  R.  T.  Tyrwhitt,  Esq.,  magistrate. 

Second  Day. 
Clark  T.  Challis. 


Houghton  e  Hennet,  to  be  heard  in  Bail  Court. 

la  &  ~ 

l^smple. 


mebton  e  nennet,  to  oe  neara  m  nail  i. 
the  matter  of  £.  Foster,  Jan.,  and 


Henry 


Cook  a.  Lynch,  to  be  heard  in  Bail  Cenit. 
Bmtonand  «oodiflr««CraMiNtf,Clk.,t»b#hMrd 
Bail  Court. 


Dawson  e.  Symont,  Clk.,  to  he  heard  Ift  Bdl 

Court 

In  the  matter  of  Wood,  Gent,  one,  &C.,  to  be 
heard  in  Bail  Court. 

Ward  V.  King.^ 

The  Queen  v.  W.  WiUdnaon  and  another,  jiis- 
ticea. 

Same  e.  Truateea  of  the  Rochdale  and  Halifax 
Turnpike  Road. 

Same  v.  C.  W.  Johnson,  Auditor  of  DelTetton 
Union. 

Third  D«y. 

Hodaon  v.  Wing,  to  be  heard  in  Bail  Coott* 

The  Queen  e.  Inhabitants  of  Firebead,  to  be  heard 
in  Bail  Court 

Same  v.  Coroner  of  the  City  of  Kent  to  be  heard 
in  Bail  Court 

Same  e.  Justices  of  Lancashire,  to  be  heard  in 
Bail  Court 

Friday,  Snd  June. 

In  the  matter  of  WawD,  Gent.,  one,  &c.  exparte 
John  Rolling,  to  He  heard  in  Bail  Coart. 

dnwttii  9lts0. 

baa  aaaina  VAPaa* 
Friday    .    .May  S6) 

Saturday    .    •    .  9T(    Motioaa  in  Arrest  efj«dg>- 
Monday     •    •     .291  ment 

Tueaday     •    •    •  M) 
Wednesday    .    .  31    Spedal  Arguments. 

Eagstrom  and  others  e.  Brighbaaa  and  ethetiiu 

Penricev.  Penrice. 

Seaie  «.  Same 

Lord  NewboioQgh  and  othen  a.  Schredes. 

Hoppe  o.  Gordon. 

Humfrey,  a  lunatic,  v.  Gary. 

Kepp  and  another  v.  Wiggett  and  others. 

Morrison  e.  Chadwick. 

Frazer  v.  Hemsworth. 

Sanderson  e.  Dobson. 

Astley  V,  Fisber. 

Reynolds  v.  Read. 

Holland,  W.  v.  King  and  another. 

Lomaz  v.  Landella. 

Dean  and  Chapter  of  Ely  e.  Cash« 

Nash  V.  Brown. 

Keama  a.  DuraiJ. 

Boden  v.  Smith  and  othera. 

Woolf  a.  City  Steam  Boat  Compafly. 

Monypeony  v.  Dering. 

Vincent «.  Biehop  of  Sodor  and  Man  and  othera. 

Pilgrim  a.  Southampton  and  Douhester  Railway, 

Reed  v.  Shrubsole. 

Jones  V.  Asbpitel 

Ward  and  others  a.  Dslton* 

Munroe  and  others  a.  Bordier  and  0thei8» 

Goooh  a.  Sbordiche. 

Batty  V.  St.  Aubyo,  Clk. 

Bessetv.De  Witte. 

Graham  and  others,  assignees,  &c.  v.  Oock  cad 
another. 

WeCherall  a.  Julias  and  aaoUier* 

Field  V.  Walker. 

Empeen  and  another  a.  Ksowlei. 

Sands  and  others  e.  Clarke. 

Wilson  snd  othetav.  Baran. 

Bireha.  Reee. 

Smaner,  admix,  a.  Great  Western  Raiiway  Co^. 
hMaoflife.  .  ^ 

Same  a.  Same,  loaa  of  goods. 
>  Fivday  .    Jane  S  7  r 

Wednesday,      •    7  SSpeeial  tfg«BM|b» 

Fridaj^     .    *   •    •>  %^' 


Common  Law  Cause  lAxts. 
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Rmamt  P^per  of  Trinity  Term,  1848. 

B3ILAROEP  RULEB. 

To  tst  day. — Buck  and  ors.,  ansees.^  v.  Peasgood 
..        ••    Wnlkinshaw  v.  Free  body  and  anor.  v 
,,        ••    Gibbs  a&d  aootber  v.  Fligbt  &  anr. 
..    Phillips  V.  Lewis. 
..     Wadsworth  v.  Barrett. 
•  •    Darringtonv.  Price, 
.,,       ...  Doe Lebeop £c anr. V. Tinllng & ors. 
..    McGregor  9.  Barrett, 
To  Snd  day. — Colea  «.  BuUman. 

. .    Phillips  V,  Merekiat  Tmden  Ship, 
&c^  luQraoce  Company. 

i,    Corden  «i  Univenal  Gas  Lig^t  Co. 
..    In  the  matter  of  Alexandsc  Wm^ 
nod,  Gent. 

Vew  Trialt  of  BaUtr  Term,  184?^. 

I<m<2(m.— N  ickeU  v,  Ross,  jun.  1  appointed    finr 
/«xdm.<-«aas  v.  Same«  /  Tihondajr  Jd.  1 

Xoadoa.— >Hopwood  v.  Tbora. 

(Partly  heard  lOtfa  Mny.) 
loadoa*— Barker  9  Griffiths, 
LD%doi%4 — Perrr  Vi  Parr. 
£oft(io»«— Blackia  «.  Pidding. 
A'«r/ba;.-^arrard  v.  Tack  (in  dower.) 
Stt/ofib. —  Vipan  v.  Gay  and  others,  (to  stand 
orer  indefinitely  by  consent  per  cut,  11  Jan.  1848.) 
Su/o/^.— Same  v.  Same. 

New  THak  of  Trin\X'^  Term  last. 

MiddlntT. — Barnes,  administrator,  v.  Word« 
Middlesex^ — Young  to.  Geiger, 
Midileseg.r^mwae  «.  Sune. 
Z0iu/0n.~AlexaDder  v.  Mackensie,  pub.  offi, 
Iaijm.— Belcher  &  others,  assignees,  v.  Patten. 

JHeK  Trials  of  Michaelmas  Term  Uut, 

Mid<U<iiz.~Hopwood  «.  Whaley. 

3fa^(i/<Ms^-*CoUin8  v.  Bennett  and  others,  exors. 

Afiddieser. — Jenldnson  and  another  v.  Raphael. 

MgUiiem.^Do9  Ooteawrmth  and  otfassm  v. 
Skinner. 

MuHletexy-'Edm.cindM  and  others  «•  Chillis  and 
nother. 

MiddUaexi^Jam%  v.  JoBet»  (SeiMt «.  Gammon, 
ffiOTed  in  Easter  Term,  1848^  to  be  argued  with 
t&ii  mle.) 

Middtesex.^lXiod  «.  Arthnr. 

Ifflu/ofl.— Blandy  v.  De  Burgh* 

J^tnuicHi.— Powell  v,  Bradbury  and  another* 

London, — Beard  «.  Eg^ton  and  others. 

IoM2oit.— Croll  V*  £dgew 

I<mi2o«.— Smith  v.  Roberts  snd  others. 

LmdoR^^Dnw,  job.  v.  Bntler  and  another. 

Lm(i0iu->Leader  and  another  v.  Patday, 

Kaati/^Uarvey  i.  Johnston. 

Jvr^.— Fitzgerald  «.  Fitzgerald. 

ITeat.— Lawes  and  another  v.  Brown  and  another. 

Ifflrvidk.'— 'TfirietOB  v.  Kiar. 

Incci«0>^fidwariB  «w  Lawless. 

Xfl/e/i«— H«ggins»  jon,  v,  Bailey, 

SaBolk. — Young  V.  Haincock. 

f^cfSCfr.— Boraston  «.  Frances. 

Staford. — Humphries  v.  Longmore  and  another. 

Maiauutk, — Crosfield  v.  Morrison.  ^ 

New  Triads  of  Hilary  Term  last. 

UiddUtce^^Cvani  v.  Thompson. 
Uid^i0m^^-99mB  f.  Same. 
Uiddleeex* — Tappenden,  a  pauper*  v.  Ball, 
londm.— Schwartz  v«  Shsxp  and  another,  j 


London. — Benett  t).  The  Peninsular  and  Oriental 
Steam  Navigation  Company. 
X<m<2o».---Crowther  v».  Solomons. 
LoncJiTfi.— Russell  v,  Briant. 
lomTon. — ^Tappin  r.  City  Steam  Boat  Company, 
Lmian. — Coekborn  v.  Alexander. 

AViD  Trials  of  Easter  Term  last, 

Middlesex,  K inning  v,  Buchanan,  Gent. 

Middlesex,  Duke  of  Brunswick  v.  Slowmaa  and 
bthera. 

Middlesex,  Same  v.  Same. 

Middlesex,  Samer  t.  Same. 

Middlesex,  Sareenr  v.  Gammon.  Pur.  Cur.,  to 
ba  argued  wtUi  Kiag  v.  imea,  moved  in.  Miohael« 
mas  Term. 

MiddUaexg  Bowy^r,  aaaigaee,  «•  Long. 

Middlesex,  Thompson  v.  Tbe  Wealeyaa  Naw». 
paper  Association,  (unless  special  case  be  coin 
tented  to.) 

Middlesex^  Same  v.  Same. 

Middlesex,  Summers  » .  Davis,  sued,  &o« 

Middlesex,  Franklin  v.  M'Leod. 

London,  Richards  «•  LondoBy  Brighton,  and  South 
Coast  Railway  Company. 

London,  Lewis  v.  Campbell. 

London^  Walker  v.  Giles  and  BBOtheiw 

London,  Bayley  e.  Wilkina. 

London,  Somerville  v.  Hawkins. 

London^  Jones  and  another  9,  Broadhnrst. 

Norfolk,  Heyhoe  v.  Barge. 

Herts,  doe  (Gutteridge)  v»  Sowerby. 

Herts,  Hanhin,  executor,  &C.9  v.  Smith,  heir,  &c., 
and  others. 

Kent,  Lisco  v.  Curling  and  another. 

Kent,  White  and  others  v.  South  Eastern  Bail* 
way  Company. 

Surrey,  Pennell  and  others,  asstgneas,  &0«  v. 
Stephens.    . 

Surrey,  Mayhew  and  another,  assignees,  v.  Her* 
lioh. 

Mwrefff  Same  ft  Bamo. 

■Sumy,  Turner  v,  Mery weather. 

Essex,  Wright  v.  Coles. 

SosMftft,  Doe  (Ktnglake)  t.  Bariss. 

Somerset,  Lee  v,  Lester. 

Comuallf  Peter  e.  DanieL 

CUR.  4LD*  YULT. 

Patteson  e.  Holland  and  others,  to  stand  OFor 
till  the  sei,fa,  m  Q.  B.  b  disposed  of. 

Cooling  v.Coxe. 

Brown  v.  De  Winton. 

Gay  and  another  v,  Lauder. 

Doe  Miller  and  others  v.  Chnidga. 

Smith  V,  Marsack. 

Howden  «.  Standish,  Esq. 

Morgan  and  another,  executors,  «.  Eail  Aber- 
gavenny. 

Brown  v.  Chapman* 

Smith  V.  Kenrick. 

Field  V.  Mackenzie. 

Murray  and  others  v.  Hall. 

Applications  for  New  Trials  suspended* 

Middlesex,  Jarrett  o.  Kennedy. 

Middlesex,  Anty  v.  Hutchinson. 


Bxc)e(iicr  of  Vitas. 

PKaSMPTORT   PAPXB, 

Trinity  Term,  1848. 
To  ho  called  on  the  first  day  of  the  Term,  after  the 
motions,  and  to  be  proceeded  with  the  next  day,  if 
necessary,  before  the  motiont . 
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18tb  Jan.  1848. — Norton  «.  Robin«oa  aad  tn* 
other — Mr.  Cowling  and  Mr.  Martin. 

9od  May,  1848.— FafieU,  jun.,  v.  The  Eastern 
Countiea  Railiraj  Company— Mr.  Willes  and  Mr. 
Knowles. 

2ad  Ma7, 1848r~^ame  v.  Same — ^Mr.  Hoggina 
and  Mr.  Martin. 

S9tb  April,  1848.  — Powell  v.  WiUUma— Mr. 
Luih  and  Mr.  Hindmarcb. 

18tb  April,  1848.— Hallett  «.  Chamberlayne— 
Hr.  Prentice  and  Mr*  Thomas. 
.  29th  April,  1848.— Salter  ».  Folford— Mr,  White- 
burst  and  Mr.  Humfrey. 

14th  Jan.  1848.  — Boome  v.  Bioad->Mr.  £. 
James  and  Mr.  Martin* 

28th  April,  1848.— Bache  «.  Etheredge  and  an- 
other— Mr.  Chambers  and  Mr.  Crowder. 


DBMURRSaS. 

For  Judgmtntm 

Coupland  0.  CbalUs. 

(Heard  7Ch  Dec.  1847.) 

Venablea,  elk.,  v.Eaat  India  Company. 
(Heard  19tb  Jan.  1848.) 

Richards  v.  Lord  Snfiield. 
i  (Heard  1st  May,  1848.) 

For  ArgwntnU 
Varley  and  othera  v.  Leigh. 
.    Platel  V,  BevilU 

(Part  heard  5th  May,  1848.) 
Pratt  V,  Pratt  and  others. 
Scarisbrook  and  others  «.  Kennard  and  another* 
Graham  and  another  v.  Ingleby  and  another. 
Jonea   v.  Morris  and   another,  (Replerin    Ist 
action.) 

Cann  «.  Hogbes, 
Serrell  v.  Alien,  sued,  fte. 
Williams  v.  Lord  de  Lisle  and  Dadley. 
Hounsey  and  another  v,  Perrott*  jnn. 
Brown  and' wifdv.  Harthill. 
Edmonds,  P.  O.  &c.v.  Bland« 
Richards  o.  James. 
Leveroni  v.  Cerrito. 
Graham  v.  Fitzgerald. 
Brettell  and  othen  «.  WilUami  and  others. 
Washboum  «.  Foley. 

North  British  Insurance  Company  e.  Riky. 
Haigb  and  others  v.  Jaguar  and  another. 
Webster  v.  Crouch  and  another. 
Cherry  v.  Heming,  (aaed  with  Needham). 
Brymer  v.  The  lliamea  Haven  Dock  and  Rail- 
way Company. 
Tarftbull  v.  Pell,  jun* 
SteTens  v.  Jerfis. 
May  V,  Seyler. 
D'Arcyv.  Lambert. 
Potter  o.  Elcock. 

Wigbam  and  another  e.  Beaumont. 
Graham  and  others,  assignees,  &e.  v.  Dearie. 
Faulkner  v.  Lowe. 

Wambersie  and  another  v.  PhiUipt  and  another. 
Giles  V.  Hutt  snd  others. 
Dawson  and  another  «.  Dawson. 


Lawford  and  anether  «.  Bhtftm. 

Same  v,  Gsdesden. 

Amesv.  Lloyd. 

Adsms  V.  Phillips  and  another. 

Day  V.  Roas^ 

Day  V.  Croskey. 

Norton  v.  Walker. 

Ness  V.  Fen  wick. 

Wavroan  v.  Carman. 

Fielding  ▼.  Brooke. 

Howard  and  another,  exora.,&c.,  v.  Vakes.  • 

Shepherd  and  othera  v.  Little  and  othMS. 

Gamer  e.  Humfrey  and  another. 

Ewen,  jun.,  v.  Smith. 

Faulkner  v,  Lowe. 

Hastings  and  othera,  ezofa.  and  estrizns.  «. 
Whitley. 

Cunliffe  e.  Lamont. 

Chilton  and  others,  sssignees,  dx., «.  Luke. 

Green  e.  London  and  North- Western  Rail.  Com- 
pany. 

Holt  and  another  v.  Glbaon  and  othata. 

Chaffers  v.  Coghlan,  Clk. 

Holland  v.  Kelson. 

Studd  9.  Hasnmann. 

Wilkes  e.  Cutler  and  pthers. 

Tribbeck  «.  Self. 

MiUer  and  another  v.  Hay, 


SPECIAL  CASES. 

For  JudguitnU 

Doe  d.  Knight  v.  Spencer. 

(Heard  15th  Not.  1847.} 
Doe  dem.  Knight  v.  Samson  and  others. 

(Heard  8th  May,  1848.) 
Molton  and  wife,  admix.,  ficc,  v.  Camrooz,  aec, 

dLC. 

(Heard  I7th  and  91st  Jan.  1848.) 
Graham  and  others,  assignees,  &c  o.  AUsopp. 
(Heard  8th  May,  1848.) 

Toynbeev.  Brown,  oik. 

(Heard  iSth  May,  1848.) 

Watson  and  another  v.  Pearaon. 

(Heard  16th  May»  1846.) 
Bielby  v.  Shepherd. 

(Heard  16th  May,  1848.) 

For  Argumtnt, 

Royal  Mail  Steam  Packet  Company  e.  Aeraman 
by  order  of  Niti  Pntis. 

Lamprell  v.  The   Guardians  of  the  Billerien 
Union,  special  case  on  award. 

Nicholson  v.  Rayne,  by  order  of  Baron  Platt« 
Griffith  V.  Pike,  by  order  of  Baron  Parke, 
Walker  and  others  v.  Macdonald,  by  order  of 

NiMi  Priuu 
Bromilow  and  another  v.  Sane  and  others^  by 

role  of  court. 

Owen  V.  De  Beanroir,  special  Yerdict. 

Addenbrooke  and  others  v.  Botfield,  by  rale  of 
court 

Frith  and  others  v.CaaaiHhra  and  another,  hj 
order  of  NUi  Prim. 


Wedgwood  •.  Aduu  Md  wolfaer^  by  <»rder 
Sbi  Prius, 


C^mmom  Lam  Cam^ldtU. 
of 
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Hopkinson,  Treasurer,  «.  Punokor  and  soother, 
bj  order  of  Baroo  AUvnoiir 

Wood  and  otbeia  v.  Wand  and  Dthera,  hy  order 
ofHiaPnui. 

Cooper  V.  Norfolk  Railwaj  Company,  bj  order 
of  Baroa  Alderaon. 
WaUaaia,  ezor.,  Ac,  v.  GfiAtk,  by  order  of 


MSW   TRIAL   PAPER. 

For  Trinily  Ttrm,  1848. 

FOR   JUDO  MINT. 

Mooed  Easter  Ttrm,  1847. 

Kingttan,  Lord   Danman.^^Boileau  v.   Rudlia  — 
Mr.  Sergeant  Shee. 
(Heard  ffod  and  29tfa  Jan.  and  5th  Feb.  1848.) 

Ifeveif  TrinM'^  Term,  1847. 

HidUfaer,  Lard  Oiief  Barim,-^ J w:oh»  v,  Hvde— 
Mr.  Hike.  ' 

(Heard  Snd  May,  1848.) 

Muned  AfiduteUuu  Term,  1847. 

Middlesex,  Mr.  Baron  Platt.^MorUy  t».  Atten- 
bwoagh— Mr.  Martin. 

(Heard  11th  May,  1848.) 

POR  AttOUUBirr. 

Mooed  Eaeter  Term,  1847. 

GliMetster,  Mr.  Justice  ifaii/«.  —  Christy  and 
others  (on  tfidaviu)  v.  Powell  and  others— Mr. 
Whaiekr^  Ibr  defendant  Pidgeon. 

Mooed  MiehaelmatTerm,  1847. 

Bumside  v.  Dayrell 


Lnian,  Lord  Chief  Baron, 
—Mr.  Crowder. 

London,  Lsrd  Chitf  Baron, — Same  v»  Same- 
lUrtin. 


Mr. 


Lord  Chief  ^ron.— Waller  v.  Bishop^ 
Mr.  Crowder. 

London^  Lord  Chief  Baron, — ^Fraser  v.  Lochner— 
Mr.  Martin. 

Lottdm,  Lord  Chief  i^aron.— Hennah  v.  Clark— 
Mr.  Humfrey. 

Leedon,  Lord  Chief  Baron, — Percy  v,  Hopkins — 
Mr.Bramwell. 

Yorhhire,  hard  Chief  J3kiron.*-Grabnm  v.  Hor* 
b«ny— Mr.  Bainea. 

itfowvi  tf/ttr  the  ^hday  ofMiehaelmat  Term,  1847. 

Middlesex,  Mr.  Baron  Piatr.— Ballinger  v.  Shep- 
pard— Mr.  PetersdoriF. 

Middleesx,  Mr,  Baron  P/att.— Maile  v.  Mann— 
Ur.  O'Mallej. 

Middiieex,  Mr.  Huron  P/etl.  —  Middleditoh  v. 
D:is— Mr.  Pashley. 

Moooi  Hilaty  Term^  1848. 

Middlesex,  Lord  CM^;  Ba^on. — StiTens  v;  Keat^ 
ia^*Atu>mey-Gen. 


Middlesex,  Lord  Chitf  Baron.-^S^me  v.  Same- 
Sir  F.  Tbesiger. 

Middlesex,  Lord  .Chief  fi'iron.— Lewis  v.  Simp- 
son— Mr.  Chambers. 

London,  Lord  Chief  Baron, — Fox  and  othera  v. 
Rigby  and  another— Mr.  Attorney-General. 

Loudon,  Lord  Chief  Baron.^Willey  v.  Parrattand 
otbera— Sir  F.  Tbesiger. 

London ,  Lord  Chief  Baron.— Clarke  v.  Woods  and 
otbera — Mr.  Crowder,  for  defendants  Woods  and 
Smith. 

Loudon,  Lord  Chief  Baron,  —  Clarke  v.  Wooda 
and  others — Mr.  Bramwell,  for  defendant  Cooper. 

London,  Lord  Chief  Baron. — Machu  v.  London  and 
South-western  Railway  Company — Mr.  Martin. 

London,  Lord  Chi^  Baron,^^onwp  v.  ChalUt 
and  another — Mr.  Martin. 

London,  Lard  Chief  Baron4 — Herring  t».  Hudson 
and  others— Mr.  Wauon. 

London,  Lord  CAie/' Banm.— Atkinson  v.  Pocook 
—Mr.  Humfrey. 

London,  Lord  Chief  Baron.^ChBw  v.  Jones— Mr 
Humfrey. 

London,  Lord  Chief  Baron.-^Buaet  v.  Hartley  and 
another->.Mr.  Chambera. 

Mooed  after  the  ith  day  of  Hilary  Term^  1848. 

Middlesex,  Mr,  Baron  i2o{^e.~G  awler  v.  Chaplin 
and  others — Mr.  Humfrey. 

London,  Mr.  Airort  R0J/r«._Kitohingman  v.  Skeel 
and  another,  ezors.,  &c. — Mr.  Lush. 

Mooed  Easter  Term,  1848. 

Middlesex,  Lord  Chief  Baron. '^Lonvv.'Renme 
and  another— Mr.  Hill. 

Middlesex,  Lord  C%tffBHr0n.—Moriey  and  others, 
on  affidavit,  v,  Weaton- Mr.  Hayes,    ' 

London,  Lord  OiiefBaron,^Lendonv,  Beioley— 
Mr.  Crowder. 

London,  Lord  Chief  Baron, — ^Mowatt  v.  Thomp- 
son*— Mr.  Martin.     . 

London,  Lord  Chief  Baron, — Bonett  and  another 
V.  Johnaon— Mr.  Martin. 

London,  Lord  C%ie/' Boron,— Bartlett  v.  Gee  and 
others — Mr.  Martin. 

London,  Lord  Chief  Baron, — Sage  v.  Robinson— l 
Mr.  Homfrey. 

Common  Plbas. 

Durham,  Mr.  Baron  Aijfe.— Bolckow  v.  Jackson 
— Mr.  Granger. 

Yorh^'  Mr,  Baron  Alderwn. — Freeman  and  an- 
other V.  Edwards  and  others— Mr.  Knowles. 

York.  Mr,  Baron  Alderson, — Hayne  v.  Dandisoo 
— Mr.  Bainea. 

York,  Mr.  Baron  Alderson, — Horsfall  v.  Key  and 
t>thers— Mr.  Martin. 

Liverpool,  Mr.  Baron  i<^er«on.— Freeman  and 
others  V.  Cooke,  Bt.,  and  another— Mr.  Knowles. 

Liverpool,  Mr,  Baron  Aldersotij-Staae  v.  Same — 
Mr.  Watson. 

Liverpool,  Mr,  Baron  Rolfe. — Van  Casteel  and 
another  v.  Brooker  and  others — Mr.  Attorney- 
General. 

Liverpoil,  Mr,  Baron  Rolfe, — Kinge.  Cole— Mr. 
Knowles. 

Lixerpool,  Mr. Baton  Bo{/e.— Blackburn  *.  Smith 
— Mr.  Balnea. 


Comnum  Law  Cause  lAsts.—TarHameniary  Proceedtng. 


Liverpool,  Mr.  Baron  iZoffe.— Clarke  v.  Holfoid 
^-Mr.  CromptoD. 

'   Liverpool,   Mr,  Baron  HoI/tf-^Same  v.  Same — 
Mr.  Baines. 

•     XAverpool,  Mr.  Baron  Rolfe. — Allen  v  •  EdmundaoD 
-—Mr.  Martin. 

Liverpool,  Sfr.  Baron  BMfe.^Stwudiah  v.  Roas, 
jun. — Mr.  Martin. 

Winchester,  Mr,  Juttiee  Wightman. — ^Martiag  v. 
Wright  and  another— -Mr.  Cockhum. 

Dorchester,  Mr,  Justice  Wightman,^Slnde  and 
another  V,  Barnes — Mr.  Crowder. 

Exeter,  Mr,  Jtutiee  XVightman, — Acland*  Bt.  v. 
Boiler  and  another — Mr.  Crowder. 

Exeter,  Mr.  Justice  Wightman. —  Elliot  v.  South 
I>eron  Railway  Comfiany— Mr.  Serj.  Kioglake. 

Exeter,  Mr.  Justice  Wightman, — Ridley  v.  The 
Plymouth,  Stonebonae  and  Deronport  Grinding 
and  Baking  Company — Mr.  Collyer. 

Exeter,  Mr*  Juttiee  fFtgfcCinan.—- Kingahridge 
V.  Floar  Mill  Company  v.  Same— Mr.  Collyer. 

ToitntoN,  Mr,  Be^ron  Plott.— Cooke  and  another 
V.  Sealy  and  another — Mr.  Crowder. 

Taunton,  Mr,  Bmron  PCo^t.— Brown  *•  Notley— 
Mr.  Seij.  Kinglake. 

Hertford,  Lord  Z^amnan.— EWanaperger  v.  An- 
deraon^Mr.  Seij.  Cfaannell. 

Surrey,  Lord  D^nman.— Hosking  v.  Phillipa— 
Mr.  Seij.  Channell. 

Lincoln,  Lord  Chirf  Justice  Wilde, — Codd  v. 
Caaey — Mr.  Hamfrey. 

Derby,  Lord  Chief  Juttiee  Wilde.  ^Wwi  v. 
Pritehe — Mr.  Macaulay. 

Warwick,  Lord  Chief  Juttiee  Wilde^-Smirh  v. 
Parenpoit— Mr.  Whiteharat. 

Warwick,  Lord  Chief  Jnetiee  WUde^ — Barrett  and 
•aether  v.  Jenny  and  other**— Mr.  Hamfrey. 

Warwick,  Lord  Chirf  Juetice  Wilde, — Higgins  v. 
Hopkina — Saaa^ 

Warwick,  Lord  ChkfJuOice  ^t{da.^Fort«8ter  v. 
toith— ^me. 

Warwick,  Mu  Justice  Minili.— Stanton,  on  affid. 
V.  Knight— Mr,  Wbitehant. 

Warwick,  Mr,  Juttiee  Jtfaulaw— Cox  v.  The  Mid- 
land Railway  Company— Mr.  Hamfrey* 

Warwick,  Mr.  Justice  Maule. — Dariea  and  another 
V.  The  Midland  Railway  Company — Same. 

Warwick^  Mr,  Justice  Maule*^^Hk  «•  Same— 
Same. 

Stafford.  Mr.  Juttiee  Ptfttmro.— Dobba  v.  Penn— 
Mr.  Serj.  Talfoord* 

Stafford,  Mr,  JutHiee  P^KImon.— Stereasoii  «• 
Buckton — Same. 

Hereford,  MrJuUiee  Patteton, — Price  and  another 
asainieea,  &c.  v»  Woodhouae  and  another— Mr. 
Godson. 

Gloucester,  Mr.  Justice  Pattoffn.— Cannock  v. 
Jonea — Mr.  Godaon. 

Swansea,  Mr,  Justice  FFtJ/tamt*— The  Doke  of 
Beaufort  v.  The  Mayor,  Aldermen,  and  Burgeaaea 
of  Swansea — 'Attorney  General* 

Moved  after  the  4th  day  of  Easter  Term,  1848. 

Middletes,  Mr.  Baron  iUdsnen.— Arnold  e.  Ryan 
.—Mr.  Serj.  Wilkins. 

Middletex,  Mr.  Baron  Aldertonr^GUai  v«  Du&gey 
and  another — Mr.  Fearaon. 


PROGRESS  OF  LAW  BILLS  IN  PAR- 
LIAMENT. 

NEW  BILLS  IN  PBOGRB88. 

Incumbered  Estates  Ireland.  Re-committed. 

Clersy  Offeocea*  For  2iid  readmg* — ^Bishop 
of  London. 

Amendment  of  Criminal  Lav.  In  Select 
Committee. -r-Lord  Campbell. 

Unnecessary  Actions  Prevention.  In  Com- 
mittee.— Lord  Campbell. 

Bail  by  Coronera  for  Manslaughter*  In 
Committee. — Lord  Campbell. 

Bankruptcy  Law  Amendment.  For  2nd 
readinf^. — Lord  Brougham* 

Parliamentary  Proceedings  Adjournment. 
In  Committee 

Removal  of  Poor.    In  Committee. 

Relief  of  Jews,  Negatived  by  a  majority  of 
35. 

Aottf e  of  Commonf. 

NEW  BILL8  IN  PROGRESS. 

Winding«np  Joint-Stock  Companies.  Passed, 
— Mr.  MiUier  Gibson. 

Administration  of  Justice  oat  of  Seesions* 
(No.  1).  In  Select  Committee* — ^Attorney-Gen* 

Special  and  Petty  Sessions*  In  Select  Com* 
mittee. — Attorney-General. 

Protection  of  Justices.  In  Select  Committee* 
•^Attorney-General. 

Administration  of  Justice  on  Swnmary  Con- 
victions. (No.  2).  In  Select  Gommittee*-*At- 
tomey-General. 

Affricultural  Tenant-right*  For  and  iwdiag* 
— Mr.  Pusey. 

Roman  Catholic  Rdief.  In  Committee*— « 
Mr.  Anstey. 

Public  Health.  Consideration  of  Reports- 
Lord  Moipeth. 

Game  Certificates*  In  Committee*— Mr. 
Colville* 

To  Establish  an  Appeal  in  Criminal  Caaee. 
For  2nd  reading.--Mr.  Ewart* 

Exempting  Small  Tenements  from  Rates.** 
Mr.  P.  Scrope.    For  2nd  reading. 

Parliamentary  Electors  Rates.— 1^  De  Lacj 
Evans.    In  Committee. 

Remedies  against  the  Hundred.  Sir  W. 
Clav. — For  2nd  reading. 

Vacating  Seats  of  Insolvent  Members. — For 
2nd  reading— Mr.  Mofiatt. 

K0TICB8  OP  NBW  BILLS* 

Imprisonment  before  Trial. — Lord  Nugent* 

To  Prevent  Bribery  at  Elections.— Sir  J. 
Pakington. 

G«me  LBW8.-^Mr.  Bright. 

Ecclesiastical  Courts. — Mr.  Bouverie. 

Rights  of  Outgoing  Tenants.  — Mr*  S, 
Crawford. 

friendly  49ocieties.-^Mr.  F.  O'Connor. 

Eztendmg  Election  Franchiae.— Mr.  Wyld* 


DIGEST,    AND   JOURNAL   OF   JURISPRUBENOfi. 


SATURDAY,  JUNE  3,  1848. 


■     ■** Qnod magis sd  mm 
P^rtinet,  et  neicire  nmlttm  est,  agitftmvs.* 


HORAT. 


TRIAL  BY  JURY.— MR.  MITCHEL'8 
CASE. 

Mr.  Mitchkl's  trial  and  conrietioii  in 
Irekud,  under  the  Crown  and  Government 
Seeoiiiy  Act,  (11  Vict.  c.  12,)  apart  from 
its  lo<»l  and  political  bearing  fmd  cona^- 
qnences,  affords  matter  for  grateful  reflee- 
tba  to  those  who  ooncor  with  ua  in  believ- 
ing that  the  established  institutions  of  the 
kingdom,  and  the  framework  of  the  laws, 
have  sufficient  strength  and  elasticity,  not 
onlj  to  adapt  themselves  to  the  ordinary 
exigencies  o£  society,  but  successfully  to 
repel  the  rudest  political  shocks.  The 
historj  of  the  statute  in  question,  and  its 
speedy  operation  in  Mr.  Mitchel's  case, 
fortify  the  eoofidence  of  those  who  assert, 
that  the  laws  are  never  inefficient  but 
idien  there  is  a  lack  of  dedsion  and  energy 
oathe  part  of  the  executive  government. 
The  latitade  allowed  in  jpoHtical  discussion, 
and  the  acknowledged  indisposition  to  en- 
gage in  political  prosecutions^  had  given 
birth  to  a  new  spedea  of  danger,  which  the 
existing  law  dia  not  adequately  meet,  and 
wluch  became  so  imminent  as  to  endanger 
the  peaee  of  society.  The  Act  <<  for  the 
better  Security  of  the  Crown  and  Govern- 
mentof  the  United  Kingdom,"*  was  framed 
to  meet  this  emergency.  It  received  the 
Royal  Assent  so  recently  as  on  the  22nd 
April  last.  It  is  in  no  respect  an  ex  post 
/•ctolaw.  Yet  an  offence  was  committed 
within  its  provisions,  and  the  offender  had 
been  tried,  found  guilty,  and  his  sentence 


*  This  act  is  printed  m  eaUaua,  Leg.  Obs. 
vol.  35,  p.  600. 
Vol.  XXXVI.  No.  1,056. 


was  in  progress  of  execution*  in  little  more 
than  a  month  after  the  act  in  question  b^ 
came  the  law  of  the  land.  There  waa  na 
proceeding  precipitated,  no  leg^  form 
omitted,  no  constitutional  rule  violated^ 
and  still  the  law  performed  its  functions 
with  a  rapidity  not  oilen  exceeded  in  coun- 
tries where  the  will  of  the  monarch  stands 
in  the  place  of  law. 

The  sole  ground  upon  which  the  verdict 
in  Mr.  Mitchell's  case  is  questioned,  or 
sought  to  be  impugned,  is  the  composstion 
of  the  jury  by  which  he  was  convicted.  It 
is  said  that,  although  the  accused  had 
ample  time  for  preparation,  and  his  counsel 
unlimited  license  of  speedi  and  a  patient 
hearing,  the  jury  was  unfairly  selected. 
This  is  an  imputation  easily,  and  not  very 
unfrequently,  made  in  reference  to  trials  for 
poUtical  offences.  We  should  grieve  to  find 
the  charge  could  be  substantiated,  for  it  ii 
impossible  not  to  perceive,  in  professional 
circles  as  well  as  in  general  society,  a  ten- 
dency to  regard  the  trial  by  jury  with 
diminished  admiration  and  respect.  The 
supporters  of  the  institution  demand,  and 
perhaps  with  unanswerable  cogency,  whe- 
ther in  questions  between  the  Crown  and  the 
subject,  any  other  tribunal  could  be  consti- 
tuted with  an  equal  assurance  of  indepeife- 
dence  and  impartiahty  ?  But  in  such  cases^ 
if  the  jury  were  to  be  composed  of  men  hav- 
ing the  same  political  predilections  as  the 
accused  party,  the  trial  by  jury  would  be  a 
mockery.  It  is  contended,  however,  thai 
if  men  with  congenial  sentiments  to  Mr* 
Mitchel  have  been  excluded  from  this  jmrj^ 
the  jury  was  necessarily  composed  of  mea 
of  adverse  sentiments.    A  persoa  duHged 
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with  larceny  might  as  veil  complain  that 
his  jury  consists  of  honest  men  who  respect 
ihe  laws  of  property. «  Defiance  of  the  Jaw, 
and  armed  resistance  to  the  execution  of  its 
decrees,  were  the  principles  adTisedly  coun- 
selled hy  Mr.  Mitchell.  The  anthorities 
charged  with  the  execution  of  the  law  did  not 
deem  it  consistent  with  their  sense  of  duty  to 
entrust  its  administration  to  jurors  whom 
they  helieved  capable  of  acting  under  the  in- 
fluence of  such  principles.  This  seems  to  have 
been  the  head  and  front  of  their  oi&nding. 
We  shall  only  add,  that  the  Irish  jury 
law  is  essentially  similar  to  that  which  has 
prevailed  in  England  since  the  passing  of 
the  6  Geo.  4,  c  50.  In  this  country,  as  in 
Ireland,  the  sheriff  is  not  bound  to  take  in- 
discriminately, or  as  they  occur  in  the  jurors' 
book,  the  complement  of  men  required  to  be 
inserted  in  the  panel  returned  by  him.  This 
was  clearly  recognised  in  the  case  of  The 
King  v.  JVooler,  1  B.  &  Aid.  193,  where  it 
is  laid  down  that  the  officer  may  select,  and 
if  he  selects  impartially,  the  Court  cannot 
interfere.  Here  also,  as  in  Ireland,  those 
who  represent  the  Crown  in  criminal  trials 
have  the  right  to  direct  objectionable  per- 
sons returned  on  the  jury  panel  to  "  stand 
hji*  until  it  is  ascertained  whether  the 
sheriff  has  returned  the  names  of  twelve 
persons  who  are  imobjectionable  as  well  to 
those  who  represent  the  Crown  as  to  the 

n  prosecuted.  Uuless  the  law  officers 
e  Crown  were  invested  with  some 
authority  oi  this  nature,  the  right  of  the 
accused,  in  cases  of  felony,  to  challenge 
twenty  peremptorily,  and  as  many  more  as 
be  can  show  reasonable  cause  for,  may  be 
attended  with  consequences  inconvenient 
and  even  fatal  to  the  administration  of 
justice.  The  Crown  has  no  right  of  peremp- 
tory challenge  (6  Geo.  4,  c.  50,  s.  29>)  but 
the  power  of  the  Crown  to  challei^e  with- 
out showing  cause  of  challenge  till  the  whole 
panel  be  gone  through,  has  been  constantly 
resorted  to  in  all  cases  where  there  is  any 
ground  to  suppose  any  of  the  jurors,  in  the 
language  of  the  statute,  ''  be  not  indifferent 
for  the  King.*'  The  boasted  prevalence  of 
Mr.  Mitchells  principles  in  Ireland  fur- 
nishes an  abundant  justification  to  those 
who  acted,  as  it  seems  to  us  on  this  occa- 
sion, iu  the  spirit  of  the  law,  and  according 
to  established  usage. 

For  Mr.  Mitchell  himself,  we  can  only 
re^et  that  a  man  of  eduoation,  with  a  cer- 
tain fimmess  of  character  which  might  have 
been  estimable  in  other  circumstances, 
abould  have  placed  himseff^  hy  the  indulg- 
ence of  a  recLless  infatuation,  in  a  positioi^ 
80  bipi^iating  and  painful. 


LAW  OP  ATT0BNBT8. 

DSLIVSRY  OF  BILL,    WBSN   BXimCISNT. 

Thb  ordinary  difficulties  encountered  by 
professional  men  in  eofordng  the  pmnent 
of  tlieir  ju#t  charges  ase  consideralHy  m- 
cresaed  when  the  services  are  perfermed  oa 
behalf  of  companies.  Yarions  instaooet 
hlive  arisen,  in  respect  of  comnaiiies,  where 
doubts  have  presented  themseifes  as  to  the 
necessity  of  a  strict  compliance  with  the 
terms  of  the  37th  section  of  the  6  &  7  Vict, 
c.  73.  That  aeetion,  it  will  be  remembered, 
enacts,  that  no  attorney  or  solicitor  shsB 
maintain  any  action  for  the  recovery  of  his 
fees,  &c.»  until  the  expiration  of  one  mooth 
after  such  attomer  or  sobeitor  *'  shall  hafe 
delivered  unto  the  party  to  be  chaiged 
therewith,  or  sent  bv  post  to,  or  left  for 
him,  Ac,  a  bill  of  such  fees,"  &c. ;  and  the 
question  has  often  arisen,  what  is  a  suffi- 
cient dehvery  of  the  bill  to  satisfy  the  re- 
quisites of  the  statute?  The  point  wss 
brought  under  the  consideration  of  the 
Court  of  Exchequer,  in  a  case  of  Eggingtcn 
V.  Cumberledffe,  very  recently  reported.*' 

In  that  case  the  action  was  brought  by 
an  attorney,  who  had  been  employed  as  Iocs! 
Agent  by  the  Provisional  Cbmmittee  of 
**  The  Bimtingham  and  Manchester  Direct 
Railway  Company,"  against  one  of  the  com- 
nrictee  who  had  taJcen  an  active  share  in  the 
advancement  of  the  scheme.  The  defendant 
pleaded,  that  no  signed  bill  was  delireicd, 
as  required  by  the  statute,  and  the  question 
for  the  Court  was,  whether  the  plaintiff  ad- 
duced sufficient  evidence  to  establish  the 
issue  raised  upon  that  plea  ?  It  appeared 
that  at  a  meeting  of  the  provisional  com- 
mittee, in  January,  1846,  at  which  the  de- 
fendant was  not  present,  the  general  solici- 
tor of  the  company  was  directed  to  write  to 
the  plaintiff  to  send  in  his  bill,  which  wss 
accordingly  done,  the  bill  being  received  by 
the  general  solicitor  at  his  own  residence. 
The  bill  so  received  was  laid  before  the 
committee  on  the  13th  Jannary,  when  the 
defendant  was  present,  and  the  action  was 
commenced  in  the  month  of  June  following;. 
It  was  contended  on  behalf  of  the  defendant, 
that  there  was  onW  a  constructive  delivery 
of  the  bill  to  the  defendant,  which  was  in- 
sufficient, and  Eic^e  v.  No/ce^  was  cited, 
where  it  appeared  that  the  bill  had  been 
delivered  at  a  place  which  was  not  proved 
\o  be  the.  defendant's  residenott  but  ^e 
copy  so  dehvered  was  afterwards  found  in 


"  1  Exchequer  Reports,  p.  271. 
'  1  Mood.  &  Mai.  303. 
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theposamionof  the  defkof  the  defend- 
ant's attorney,  who  attended  the  taxation  of 
costs.  In  that  case  Lord  Tenterden  said, 
"  When  an  act  of  parliament  requires  a  par- 
ticdar  tfaiiig^  I  auiat  see  that  it  ia  proTed," 
sad  be  nonsuited  the  pluniiff. 

The  Cauri  dindngniahed  the  case  of 
SggmgUm  t.  (htmberUdge  from  that  cited, 
because  there  it  did  not  appear  that  the  bill 
eanie  into  the  defendant  a  possession  a  month 
bcfoKthe  action  was  cooameaced.  Here 
the  bin  came  into  the  poaaession  of  parties 
who  mighfc  hare  been  sued  jointlj  with  the 
defendant,  and  the  bill  was  laid  before  the 
committee*  on  one  occasion,  when  the  de- 
fendant was  actually  present,  which  was 
good  eTidence  of  a  deliyery  of  the  bill  to 
aim.  Upon  these  grounds,  the  Court  de- 
temiined  that  the  plaintiff  waa  entitled  to 
the  ferdiet.  The  just  and  liberal  view  of 
the  proTisioA  of  the  statute  taken  in  this 
caserendera  it  an  authority  not  unworthy 
of  being  notioed.<^ 

BUSINESS  OF  THE  COURT  OF 
EXCHEQUER. 


The  Court  of  Exchequer,  with  the  Uud- 
able  deaign  of  diminishing  the  number  of 
eases  in  the  demurrer  and  new«trial  papers, 
of  which  we  furnished  our  readers  with 
complete  lists,  (a»/e,  pp.  86,  7,  &  8,)  pro- 
"*  to  hold  separate  sittings  in  Banco 
^  the  present  Term,  and  it  was  in- 
J  that  Barons  Parke  and  Flatt  should 
at  in  one  Coait  to  dispose  of  cases  selected 
from  the  demurrer  paper,  whUst  the  Chief 
Biron  and  Barons  .  Alderson  and  Rolfe 
should  sit  in  the  adjoining  Court  and  pro- 
ceed with  the  new  trial  paper  and  the  ordi- 
nary buameaa  of  the  Court.  This  intention 
hinng  been  publicly  announced,  some  doubt 
was  intimated,  whether  the  Court  was  autho- 
red to  multiply  its  sittings  in  the  manner 
eontemplated.  The  statute  under  which 
the  judges  of  the  courU  of  law  sit  apart 
oaring  the  Term  is,  the  Act  for  the  better 
Administration  of  Justice,  1  Will,  4,  c  70, 
which  enacts  by  section  1,  that, — 

"  Wbencyer  her  Majesty  shall  be  pleased 
to  appoint  an  additional  puisne  judge  to 
«ther  of  the  Courts  of  Queen's  Bench,  Com- 
ttpn  Pleas,  and  Exchequer,  the  puisne  judges 
w  such  Court  shall  sit  by  rotation  in  each 
tem,  or  otherwise  as  they  may  agree  among 
Jwwelvee,  ao  that  no  greater  number  than 
wiee  tbatt  nt  at  the  same  time  in  Banc  for  the 
tnosaction  of  busbess  in  term,  unless  in  the 
usence  of  the  Chief  Justice,  or  Chief  Baron, 
ad  it  shall  be  lawful  for  any  of  the  judges  of 

*  Seeils/e,p.l9. 
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either  of  the  said  Courts,  when  occasion  shall 
so  require;  while  the  other  judges  of  the  same 
Court  are  sitting  in*  Banc,  to  sit  apart  from 
them  for  the  purpose  of  adding  and  justifying 
spedal  bail^  diachsrging  insolvent  debtors,  ad- 
ministeclag  oaths,  receiving  declarations  re? 
quired  by  atatute,  hearing  and  deciding  upon 
matters  on  motion,  and  making  rules  and 
orders  in  causes  and  business  depending  in  the 
Court  to  which  such  judge  shall  belong,  in  the 
same  manner  and  with  the  same  force  as  may 
be  done  by  the  Coiut  sitting  in  Banc." 

Upon  a  careful  consideration  of  this  pro- 
vision of  the  statute,  the  Lord  Chief  Baron 
stated,  on  Monday  last,  that  the  Court  had 
come  to  the  conclusion  that  it  was  not  ex« 
pedient  to  hold  separate  Courts,  as  at  first 
contemplated.  By  the  terms  of  the  act  they 
would  perhaps  be  justified  in  holding  dis- 
tinct Courts,  because  the  section  in  question 
provided,  that  whilst  some  of  the  judges 
were  sitting  in  hancy  any  of  the  judges 
might  set  apart  from  them,  for  the  purpose, 
amongst  other  things,  of  '*  hearing  and  de« 
ciding  upon  matters  on  motion,  and  making 
rules  ana  orders."  Disposing  of  rules  en- 
tered in  the  new  trial  paper  would,  perhaps, 
be  within  the  letter  of  this  section,  but  the 
judges  could  not  say  such  a  construction 
was  within  the  spirit  of  the  enactment  re- 
ferred to,  and  it  had  therefoi'e  been  deter- 
mined to  abandon  the  arrangement  of  hold^ 
ing  distinct  Courts  during  Term,  and  pro- 
ceeding contemporaneously  with  causes 
entered  in  the  demurrer  and  new  trial 
papers.  The  Court,  however,  hoped  to  be 
able  shortly  to  fix  upon  some  other  plan, 
less  objectionable,  for  facilitating  the  dis- 
patch of  business. 

Our  readers  will  probably  agree  with  us, 
that  it  never  could  have  been  intended  by 
those  who  framed  the  Act  for  "the  better 
Administration  of  Justice"  that  there 
should  have  been  two  branches  of  the  same 
Court  sitting  in  Banc  at  the  same  time,  and 
we  cannot  help  thinking  that  if  the  experi- 
ment had  been  tried,  it  would  have  pro- 
duced a  degree  of  inconvenience  and  annoy- 
ance to  the  suitors  and  the  profession  which 
could  not  have  failed  to  produce  great  dis- 
satisfaction. The  non-attendance  of  counsel 
when  the  causes  in  which  they  are  engaged 
happen  to  be  called  on,  is  often  and  justly 
complained  of,  but  if  the  same  Court  u 
proceeding  with  its  ordinary  business  in 
distinct  places  at  the  same  hour,  no  ar- 
rangements on  the  part  of  counsel  can  insure 
punctuality,  and  the  interests  of  the  clients 
must  inevitably  be  sacrificed.  We  rejoice, 
therefore,  that  the  scheme  of  holding  sepa* 
rate  sittings  in  Term  has  been  relinquished. 

9% 


CertySe^U  TaM.^-Stiffj/etied  huprwemmis  im  th$  Law.-Satter  T.  SmamnaHom. 


THE  CEBTIFICATE  TAX. 

The  state  of  dee  public  bvttb^ls  before 
the  House  of  Commons  <on  Tuesday  last, 
pfi¥ented  the  intmduotkm^f  the  kSi  w  Ae 
repeal  of  this  impost.  The  House  sat  tfll 
luuf-past  one»  enpgsdpfiiiapailf  ooa^kilg- 
delayed  motion  &  the  Abolition  o^mpst  of 
the  JSodesiastical  Courts  and  the  R^ohn  of 
the  rest ;  andon  a  very  comprehensi^  pro- 
position relating  ten  the  system  of  taxation, 
on  one  point  of  which  the  Chanc^Obr  of  the 
Bzcbequer  bad  a  majority  ^i!gmn9t  him. 
A  ben^olent ,  plan  irdating  to  i^  working 
hours  of  a  large  and  useful  class,  also 
occupied  a  consiaerable  time.  No-wonder, 
therefoi<e,  that  the  proposed  relief  ti^  iatttor* 
niBys  ftom  an  nqust  tax,  wasdeArrlKl ;  but 
itis>  evidenet  •  lioto  the  shoit .  jdetoy  of  three 
dagFS  wAft  ihat<the.lloUe^IO▼eI^of  theques* 
tipn,.eanieat]y  intends  to  taiketb^  aenae  of 
the  House  on  the  subject. 

Further  petitions  have  been  presented 
irom  the  attorneys  and  soUcitors  of    ' 

Maidstone  and 
Williton. 
And  from  the  Plroeuratorri  of-  Feitbahife 
xandflr.  their  ooBuaan  SQsL 

'  Hie  member^  who  yresented  the  petitiiODs 
^Ihidi  we  hare  mentioned  within  the  last 
few  weeks  are :— * 

Lord  Courtenay.       Mr.  Home  Drummond. 
Sir  R.  Vpryan.  Mr.  Hale. 

Captain  Fordyce.       Mr.  A.  Hope. 

A  contemporary  joumaly  which  pretends 
to  support  all  measures  for  the  gooa  of  the 
profession,  still  takes  eyeiy  opportunity  of 
discouraging  the  exertions  for  redress  on 
this  grienmoey  merely  beeause  its  own 
efforts  hare  been  estunated  &t  their  true 
value,  and  its  recommendations  disregarded, 

SUGGESTED  IMPROVEMEfPTS  UN  THE 
LAW. 


PXPXCTIYB    POWKil    OF    SHBBIPF  TO    JUBVY 
BXBOUTiaN. 

CoNSiDBRtNG  the  late  unsuccessful  attempt 
of  the  sheriff  to  levy  on  the  pronofty  of  a  foreign 
duke,  it  is  wdl  worthy  consideration  whether 
additional  powern  soould  not  be  conferred  on 
the  8heriflr,..op  ai^  aMdavit  before  a  magistrate, 
that  the ,  dfifsnda^t'^  domicile  contains  fl^oods 
and  chatteUy  his  prqperty,  and  that  the  house 
is  kept  lockedf  39  as  to  prevent  a  levy. 

I  know  a  case  of  an  ex-M.  P.,  wno  was  es 
corted  bjra  number  9f  neighbours  armed,  from 
a  house  in  which  he  had  been  evicted  under  a 
judgment  in  ejectment  bjr  a  mortpfa^ee  to  an- 
other-maiMt:baloBgiDg>  la  hmi,4mato«slikh 
he  confines  .bimael^  barred'ami  hoited  ^ary 
day,  Sundays  excepted,  and  the  sheriff  is  un 


able  to  execute  process.    Surely  these 
demand  additional  powen  for  the  security  of 
the  creditor.  A  Solicitor. 

CITY  SBAL. — ^notarial  CBRTIFICATX. 

Lenl  instruments  authenticated  under  the 
City  Seal  without. a  notarial  certificate,  having 
bee|[i  returned  from  Deia^rara  as  informal,  per- 
haps, some  of  your  readers,  would  be  kind 
enough  to  point  out,  in  your  useful  Miscellany, 
to  what  places  the  City  Seal  ought  to  be  for- 
warded, and  to  what  others  a  notarial  confir- 
mation of  it.  It  seems  that  the  act  for  the 
Abolition  of  Unnecessary  Oaths  has  varied  the 
practice  abroad.  A. 

fiASTER  TERM  EXAMINATION. 

DIGBSTOF  aUBSTIONS  IN  BANKRUPTCY  AND 
CEIMIIiAL  1«AW. 

^&t  Ifhe  Questions  on  Common  and  Statute 
Law,  Conveyancing,  ahd  Equity,  and  the  Prac- 
tice o^  the  Courts,  see  page  9«  <m/e.] 

Bankruptcy,  anu  Practicb  of  thb 
Courts. 

1.  Persotu  liable  to  the  Batikn^t  Laws. 

What  class  of  men  are  liable  to  the  Bankrupt 
Laws? 

Under  what  circumstances  may  a  noblemaa 
become  liable  to  them  ?       .     . 

Is  a  gentleman  who  sells  his  own  timber,  or 
mtttends  from  his  own  mines,  liable  to  the 
Bankrupt  Laws,  or  under  what  ciremnstancea 
may  he  beoome  liable  in  respect  of  such 
seMoift^ 

Can  a  corporation  or  jokit-stoek  company  be 
madsbankrapt? 

2.  Of  the  Act  qf  Bankruptcy. 
Enumerate  the  Acts  of  Banknmtcy,  distin- 
guishing such  as  are  voluntary  and  siich  as  sure 
compulaory. 

3.  PetUUmmg  Creiitm^s  Debt. 

As  ro  the  petitioning  creditor's  debt^  what 
must  be  its  character  ? 

Must  it  be  proveable  at  the  time  of  suing  the 
fiat? 

4*  T%eFiat. 

WiU  an  equitable  debt  support  a  fiat  ? 

What  steps  must  a  solicitor  take  where  he  is 
employed  by  a  creditor  to  make  a  man  a  bank- 
rupt? 

what  particulars  must  he  first  obtain  ? 

Can  a  man  make  himself  a  bankrupt ;  and 
under  what  act  of  parliament  is  it  enacted  ? 

What  steps  nuist  be  taken  for  that  porpoee  ? 

What  are  the  steps  to  be  taken  to  make  a 
member  of  parliament  bankrupt  ? 

What  ars  the  steps  to  be  taken  to  make  a 
corporation  or  joint-stock  company  bankrupt  ? 

6.  Proof  of  DMs. 
Can  joint  crediUMTS  pwovse  on  the  separate  e«. 
tate  of  several  partnera  who  are  bankrupta 
un4er  one  fiat? 
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Can  ieparat0  CrodUors  prove  under  the  Mme 

Hov  far  can  each  claae  reepectivety  interfere 
in  the  bankniptcy  ? 

Under  the  same  fiat  against  several  persons, 
\m  vt  their  septtntte  estates  administered  ? 

What  coarse  must  an  equitable  niortfi;a^e 
tdtt  to  realise  bis  security ;  or  can  be  prove 
his  debts  until  he  has  realised  Us  security  ? 

6.  Assignees, 

Wliat  are  the  assignees? 

What  different  kinds  of  them  are  there? 

With  vvhom  does  the  choiceof  each  kind  rest? 

What  are  the  respective  powers  of  the  differ- 
CDt  kinds  of  the  assignees  m  administering  the 
ettate? 

,  7.  Leases,  ^c. 

If  a  bankrupt  holds  loaaehold  property,  how 
fu,  and  under  what  circumstances,  does  he 
condnae liable  for  the  rent? 

How  br  can  the  assignees  become  liable  for 
^rent? 

What  must  they  do  to  escape  liability  ? 

What  is  "  fraudulent  preference  ?" 


CuMiNAL  Law  and  Procbbdinob  biforb 
Magistrates. 

1.  NtUmre  and  DefinUiom  of  Ofenees. 

Y^  is  the  legal  distinction  between  murder 
mmtmgie^gkterF 

Is  the  offence  of  Imrgkary  in  any  case  punish- 
U)ie  with  death  ?  If  so,  state  under  what  cir- 
cufflftaiicei  it  18  ao  punishable. 

Within  which  of  the  twenty-four  houn  mnat 
^be  conunitted  in  order  to  constitute  the 
mice? 

Are  there  any  and  what  cases  in  which  for- 
m  IB  now  pumshable  with  death  ? 

Is  the  stealing  of  title-deeds  relating  to  a  real 
ttUte  criminal,  or  only  actionable  ? 

Arc  clerks  and  servants  criminally  or  civilly 
MoIe  for  not  duly  accounting  for  monevs  re- 
cared  by  or  paid  to  them  on  account  ot  their 
saiterg? 

2.  JwisdUtitm. 

Before  whatOiurt  are  offences  committed  at 
ttito  be  tried? 

^^  ia  the  law  as  to  the  interference  of  a 
poGceman,  or  a  private  person,  in  the  case  of  an 
**»nlt  or  breacb  of  the  peace  ? 

3.  ^oidimet. 

What  proof  is  requieite  in  order  to  excuse  a 
PnoB  from  punishment  oh  the  ground  of  in- 
lamtf? 

State  some  of  the  inst^P'*^  of  compulsion  or 
MWMity  which  afford  /'*<Vilwe  or  jurtiflcation 
«  an  offence.  ^np.>i> 

4.  GknRe  Lotft. 

Who  may  take  and  Iiill  game  ? 

noceediDgs  are  brought  against  a  man  for 


unlawfuUjr  taking  game  by  night ;  whea  does 
the  night  in  such  case  begin  and  end  ? 

5.  Jurie9n 

What  is  die  diffbvnce  between  a  grand  jury 
and  a  petty  jury? 
WlHit  m  their  lespecdira  dutiea  ? 

6.  Proceedings  before  Magistrates, 

What  relief  ia  afforded  to  a  landlord  in  re- 
covering poasession  of  premisea  otherwise  than 
by  ejectment  ? 

How  is  such  relief  obtained  ? 

How  many  justices  of  the  peace  must  be 
present  to  hold  a  Court  of  Quarter  Sessions  ? 

[Several  of  the  Qnestiona  which  comprised 
more  than  one  pointy  have  been  subdivided,  in 
order  that  the  articled  clerk*  who  is  preparing 
for  hia  examinatioa,  may. see  the  aevseral  parta 
more  diatfnctiy.  We  have  alsd  taken  the  liberty 
to  antmge  Aem  in  such  order  as  aeemed  likely 
to  facilitate  the  student's  research. 
*  We  hear  repeated  condemnations  of  the  use- 
less and  discreditable  i^n  of  '*  cramming  "  for 
the  examination,  during  the  last  few  months  of 
the  clerkship.  The  knowledge  to  acquired,  if 
it  answer  its  temporary  purpoee,  fades  from  the 
memory.  The  service  intended  by  tira  Statutes 
and  the  Rules  of  Court,  should  be  commenced 
with  the  articles,  and  continue  thnmghout  the 
Term-— not  neglected  ^  the  laat  year.^ED.] 


NEW  BULB  OF  COURT. 


BA8TBR  TBRM,   11   VICTORIA. 

It  is  ordered  that  no  subpoena  daieet  teewn 
be  issued  for  enforcing  the  production  of  any 
record  of  the  acts  of  any  Court  deposited  in 
the  Public  Record  Office,  pursuant  to  the  sta- 
tute 1  &  2  Vict-  c.  94,  or  any  other  document, 
or  minute  of  proceedings  officially  filed  of  re« 
cord  in  any  Court,  and  deposited  in  the  PubHc 
Record  Office,  pursuant  to  the  said  statute, 
without  an  order  of  the  Court  imt  of  wMch  the' 
said  subpoena  shall  issue  or  of  some  judge 
thereof* 

(Signed)  DbmmaN. 

T.  WiLOB. 
F.  FoLtiOCK. 

J.  Parks. 
J.  Pattbbow. 

T.  COLTMAH. 
R.  M.  ROLFB. 
W.  WlOHTMAH. 

T.  J.  Fla^tt. 
Read  in  Court,  May,  1848. 

rWe  stated  the  aabalaBCBof  tUsnileiBm 
'^Note  of  the  Week''  MMna  iMMUgo.] 
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▲DMISHON  OF  SOLIC1TOB&. 


Secretary's  Office  Rolls,  Ma^  29^  1848. 

The  Master  oi  tb»  RoUa  has  ap^imed  Wed- 
nesday, June  14,  at  the  Rolls  Court,  ChaDcery 


of  the  Weds. 

Laii«»atft^[iiart8rpMt  tbfeebitiie  aOenoon, 
for  swearing  Solicitors. 

Evevy  person  daaiioasof  being  sworn  oft  the 
above  day  must  leave  his  Gooraum  Law  Adp 
Duasion  or  hia  Ce^tifieate  of  Practice  for  the 
current  year  at  the  Secretary's  Office,  Rotti 
Yard,  Chuicery  Lane,  on  or  oefore  Taeadsy, 
the  13th. 


ADMISSION  OF  ATTORNEYS. 


lVwf<y  Term^  pursuant  to  Jvdge^  Orders, 

dmW  Ifmnet  and  Resvienees:  To  whom  Articled,  Assigned,  4rc. 

Cobb,  Henry    Wiffiam,    5,  Great  Ormond 

^     Street ;  and  SaSsbury      ....  James  Cobb,  Salisbury. 

Fidier,.£dmEdrFWelandir2,  SusaezTtRace^  Richard  Almack,   Melford;    C.  F.  Skirrow, 

and  Long  MeUttrd           •        .        *       .  Bedford  Row. 

Marshall,   John  Thomas,   12»  Southampton  Henry  Edward  Stables,  Copthall  Court;    R. 

Street,  Strand ;  and  Beckenham      .        .  Gadsden,  Bedford  Row. 
Peridn^  Bcnry  Thornton,  Timtock;    and 

StreothflA Thomas  Leigh,  George  Street,  Mansion  House. 

[The  Michaelmas  Term  List  wiD  be  given  in  due  time.] 


TAKING  OUT  AND  RENEWAL  OF 
CSRTIFICATE& 

Ijast  daif  of  Trimiy  Term. 
^Queen's  IBenet. 

Bridge,  George  Thomas,,  78»  York  Road, 
Lambeth ,-  Weymouth. 

Challinor,  William,  Leek. 

Creswell,  Edward,  Manchester. 

Day,  Henry,  BristdF. 

Eade,  Joseph,  Glapham  Rise,  and  Qapham 
Common* 

^Harmaoy  Chas.  Hexvy^  late  of  Fenchurch 
Street,  now  of  No*  4,  Wwkworth  BuildingSp 
East  Road^  Ci^  Road. 
.  Marsh,  John»  WansfieU. 

NoAPd,.  WhartoaPitt,  8,  Chapel  IMece  -,  Ranup 
gate;  Leytoostooe. 

Pari&er,  Thomas,  122,  Knowley  Street, 
Preston. 

Welch,  Charles  Hewit,  Ashbome. 

Wheeldon^  William  Parker,  Shepherd's 
Bush ;  Nottmg  BilL 

Applications  to  a  Judfge  at  Chambers  on  the  \7th 
day  of  June. 

Appleyard",  James;  24,  Wakefield  Street,  8, 
New  Inn. 

Brooks,  Mm,  Great  James'  Street,  Bedford 
Row. 


•  ThiagantlHMatohe  admiited  in 
eery,  the  others  in  Queen's  Bench. 


Chi  vers,  Charles  Trigg,  16,  Cromer  Street, 
Gray's  Inn  Road. 

Carrighan,  Terentius,  Pancras  Vale,  Hamp- 
stead  Road. 

Hancock*  Walter,  Colvton. 

Hewson,  Frederick*  Wrington,  BaOiaia  HOL 

James,  James  Weekes,  Dursley. 

Roberta,,  Edwatd,  St.  Murtin'sJe-Gsuid ; 
Bnstol;  Paddington.. 

Summers,  William  Henry,  10,  HoflnB^ 
Plnee,  CSunberwdL 

Tucker,  Wiffiam,  Beuftih  Cottage,  Qifloii 
Street,  Wandsworui  Road,  Surrey. 

Tweedy  George  Task,  4«  Alfred  FIace»  Bed- 
ford  Square. 

Wri^t„  Charles,  ^  Great  Dover  RomI^ 
Fenchurch  Street ;  Gracechurch  Street ;  Doap^ 
gate  Hill. 

Young,  Henry  Thomas,    16,  Cumberhmd 
Stveel. 


NOTES  OF  THE  WEEK. 


RECENT  APPOINTMENT. 

Tub  office hnosm in  ibeproflHnionai  ^ibm 
Attomey^General's  Devil,"  vacant  by  the  ap. 
poTntment  of  Mr.  "^  ^dington  to  the  sitiiatioii 
of  Under-Secretary  .  J^  !ie  Home  DcfVtoMfit^ 
has  been  conferred  on  Mr.  Welsby  of  the 
North  Wales  and  Chester  Circuit  Mr.WeUby 
haa  been  long  known  to  the  profession  as  «n 


FttrUamaUary  Prwsudmgt^^Svipenor  dmrU:  Eotti. 
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nd  kborioas  reporter  •!  the  proceedings 
Court  of  Exchequer.    He  aJeo  fill»  the 
of  Recorder  of  Queter. 

TBINITT  TMM  XXAM INATIOBI* 

nnndber  to  he  eanunmed  on  Tnesday 
;he  6th  instant,  is  about  95.  Sir  F. 
s  will  preside. 

;ress  of  law  bills  in  par- 
liament. 


^avait  of  MaxHi. 

irXW  BILUI   IN   PROORK88« 

Stock  Companies.      For  2nd  reacKn^;. 

bend  Estates  Ireland.  Re^ committed. 

Offmces.    For  2nd  reading.— Bishop 

ment  of  Criminal*  Law.    In  Select 
^— Lord  Campbell 

^esary  Actions  Prev< 
""tordCampbell 


vention.    In  Com- 


^      Coroners  for  Manslauffhter.      In 

^A— Lord  Campbell. 

,^^tc7  Law  Amendment.      For  2nd 

''^Lord  Bfoogkam. 

j^^gitary    IVoceedings    Adjournment. 

^  of  Poor.    In  Comiuttee. 


PkSttM  ftf  CaSUROIIK 
:W  BILLS  IN  PROOBBSfl. 

^^^'^ition  of  Justice  out  of  Sessions.. 
v«o-  V<ebct  Committee.— -Attorney-Gen. 


Special  and  Petty  Sessieoa.  In  Select  Com« 
mittee.— Attorney-General. 

Protection  of  Justices.  In  Select  Committee. 
— ^Attorney-GeneraL 

Administration  of  Justice  on  Summary  Con-^ 
victions.  (No.  2).  In  Select  Committee.— At- 
torney-General. 

Aoricultural  Tenant-right.  For  2nd  reading. 
— Mr,  Pusey. 

Ronuys  Catholic  RslieL  In  Committee.— 
Mr.  Anstey. 

Public  Health.  ConaideratiDn  of  Report.— 
Lord  Morpeth. 

Game  Certiicates.  In  Committee.— Mr, 
Colville. 

To  Establish  an  Appeal  m  Criminal  Cases. 
For  2nd  reaAng.— Mr.  Ewart. 

Ezentpting  Small  T^ements  from  Rates.— 
Mr.  P.  Scrope.    For  2nd  reading. 

Parliamentary  Electors  Rates.— Sir  De  Lacy 
Evans.     In  Committee. 

Remedica  against  the  Hundred.  Sir  W.. 
Clay. — ^For  2nd  reading. 

Vacating  Seats  of  Insolvent  Members.- 
2nd  reading— Mr.  Moffatt. 

Borough  Elections.    In  Committee. 


KOTXCBS   OP  KBW  BILLS. 

Imprisonment  before  TriaL — Lord  Niwent* 

To  Prevent  Bribery  si  Eleetiens.— lir  J. 
Pakington. 

Game  Laws. — Mr.  Bright. 

Ecclesiastical  Courts. — Mr.  Bouverie. 

Rights  of  Outgoing  Tenanta.— Mr.  S. 
Cra^ord. 

Friendly  Societies. — ^Mr.  F.  O'Connor. 

Exten^g  Election  Franchise.— Mr.  Wyld. 

Assignment  of  Policies.    Mr.  Fagan. 


ECCItT   Decisions  IN  THE  SUPERIOR   COURTS, 

BEBIPOBTBD   BY  BABBISTBIIS  OF  TBX  8BVBRAL  COUVrS. 


r^^^«k^SMM^^«M#«^^«M/>M«\MMA/«M«W« 


Vollf  Cavrt. 
\n^    March  23,  IMS. 

^^^•'-ACmON. — TAXATI  ON. 

y>^y  ^?  ^  t9  tax  a  hilt  of  costs,  after  ats 
•••J*  ^^,  the  costs  are  reserved,  they 
•"'.^.^  result  qf  taxation,  nnless  m 
&speei4U^^  Jffer  taxation  it  is  too  late 
^oqr^et^  tke  enter  ought  not  to  have 
•eeis  speet 

*tT^^^**^^  aiuingoBlofthBlmca- 
»n  ofnbyi  ^osls,  MMUiOinic  to  78/.  10s. 
J~!*^**>n  Mit,  wd  judgment  entered  wp 
iwttis— OBBKUjioa  the  taxation,  owi^  to 
•SPMMjB  of  v^^  agsiBst  the  sslacilov,  tiw 

,J^4A9  ^coBtsoded.  thnt  tbo  peli- 
BDoas  were  Bot  tiifetL  to  the  CQSU  of  the  ee- 


tion,  or  the  present  petitioB.  The  spedal  ap» 
plicBlianto  tax  hod  been  made  necessary  to 
thsB  case  by  a  deky  of  pnce  than  duree  moraia^ 
which  had  taken  place  between  the  dettreiy  oa 
the  fail  and  the  pcesenting  ^e  petition,  and 
whick  bad  led  to  the  action  bemg  brought^ 
He  referred  to  Hagard  r.  Lme,  2  Her.  296, 
and  Lockhmrt  t.  Hord^,  4  Bear.  294. 

Mr.  7\imer  and  Mr.  Bi^hamh,  fiir  Hio  p» 
tilioBer,  aaid^  that  if  a  special  apoKcatistt  was 
nnnoceasary,  dmt  olqectioa  shoald  haivB  ben 
uiged  when  the  lonasr  order  ma  made,  Ji «« 
A^»e9,8BeBr.  266;  aad  tkat  aa  to  the  cesto 
ef  the  action,  where  they  were  ozily  genenBf 
ccscnred^as  was  the  ease  bcre^  some  spend 
gronad  nnai  he  shown  to  pretent  tiisir  §oQam» 
iqg  Ibe  eosta  ef  the  tmalioB. 

Lord  XeBjrdek  cneesasd  hsai 
and  aoceriioi^  gaTe  Iht 
bedi^thatnittioiiandeil 
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Williams  y.  Daoies.    March  27,  1848. 


▲0ATEMfCNT 


OF    SUIT.  —  teED. 
MAY.  1845. 


ORDIB   OF 


Tk8  63rtf  Order  of  May,  1846,  appUee  aswell 
to  aoatements  enbtequmt  a$  to  tko&e  previa 
'     oueio  ike  date ttf  tkoee  ordert, 

A  6UIT  bad  never  been  revived  aince  the 
year  I S31  >  wben  it  bad  abated  by  tbe  4^lith  of 
the  plaintiff^  a,nd  a  motion  was  now  inadej»  that 
the  legal  representative  of  the  deceased  plaindff 
might  be  ordered  to  file  a. bill  of  revivor  within 
14  days,  or  that  the  suit  stand  dismissed* 

Mr.  kenshaw^  for  the  motion*  contended^  that 
the  63rd  Order  of  May*  1845,  had  a  retroipec- 
tive  operation;  tbe  words  were— "In  cases 
where  a  eiut  abates  by  the  death  of  a  sole  plain- 
tiffj  tbe  Court  upon  motion  of  any  defendant 
made  on  notice  served  on  the  legal  representa- 
tive of  tbe, deceased  plaintifiT,  ma^  order  that 
such  legal  representative  do  revive  the  suit 
within  a  limited  time^.or  that  ibe  bill  be  dis- 
missed." 

The  Vtee'Chancellor  scud,  that  taking  the 
63rd  Order  in  connexion  with  the  3rd  Order, 
which  provided,  that  **  Those  orders  were,  as  to 
all'suits  then  depending  or  thereafter  to  be  com- 
menced, to  take  effect  on  the  28th  day  of  Oct , 
1845,**  be  was  of  opinion  that  the  63rd  Order 
applied,  not  merelv  to  suits  which  should  abate 
after  tbe  date  of  tnose  orders,  but  also  to  suits 
which  had  abated,  and  he  should  make  the 
order.  . 


ance  of  costs.  The  cause  was  30  ofP 
ordinary  circumstances  it  was '  riot  Vf^ 
heard  cmriDg  the  term.  Of  late  ttf* 
had  refused  to  allow  fees  for  waP* 
paper  in  each  term  in  which  the  <^as^ 
the  paper,  and  c6n»e<juently  the  chsd^ 
poflitibn  of  this  cAuse  on  the  pape*^ 
been  known.  ' 

Ter  Curiam.  '  Under,  these ,  cird^ 
the  case  maybe  restored  to  tte  pP*, 
term  fee  for  watchihg  the  pipe;;  is  foi^*** 
to  be  allowed. 


Court  ut  €L\utn*i  3Ben4* 

,  (Before  tbe  Four  Judges.) 

Reid  V.  Salter.    Trinity  Term,  1848. 

COST9. 

The  Maeter  is  infatmn^  to  aUow  term  fees  for 
•  molehmg  ike  paper. 

This  case  had  been  set  down  on  the  special 
paper.  In  the  cQurse  of  the  last  tern9>  the 
Court  made  a  selection  from  the  special  paper 
of  such  cases  as  were  deemed  proper  to  be 
heard  at  once.  This  case  was  one  of  the  num- 
ber. When  it  was  called  on  nobody  appeared 
to  argue  it,  and  it  was  ordered  to  be  struck  out 
of  the  paper. 

Mr.  BofM  now  moved  that  it  should  be  re- 
stored. There  was  no  intention  to  abandon  it, 
bot  as  it  had  stood  80  off  on  theiist,  the  attor- 
ney had  not  expected  it  to  come  on,  and  had 
not  d^fvered  any  brief.  ^ 

Itiord  l>fln«Mn,  .C.  J.  That  is  notan  eseuM. 
The  attorney  ia  hound  to  attend  to  die  business 
of  tbe  Court,  and  we  cannot  grant  this  applica- 
tion without  encouraging  disregard  of  the  lists, 
which,  from  time  to  time,  for  the  convenience 
of  public  business,  we  think  fit  to  form,  and  of 
the  notices  we  give  as  to  our  arrangements. 

Mr.  BotsiU.  The  non-delivery  of  the  brief 
did  not  arise  from  any  negligence  of  the  attor- 
ney, but  from  the  discretion  which  the  Masters 
had  faitely  thought  fit  to  exercise  in  the  allow- 


Qvsi^er  r.  Pycrt^:    May  0th  &  1^^' 

NOTICn    4)r    TBIA.L>    FORM  .  OF.'*''*^ 
DOWN  A.  CAUiB   ViMI  «lAL.-»-l«*^    " 

neform  of  a  notice,  of  trial  ts  iJfi^ 
a  be  delivered  in  time;  and  elei^  ^ 
epthoeally  inform  the  defend^  J*^ 
plaintiff  intends  to  proceed  ^  ^  "  . 
certain  speckled  tme^ 

It  is  not  necessary  that  notice  fif'^"*^ 
have  been  given  btfore  a  cause  ***'*^ 
,   for  trial.  '      .  i 

Thm  was  k  rule  eallhigf  on  th^^J^  J* 
show  cause  why  the  triri  and  *J^2I*S 
proceedings  herein  should  no/t  be**?  •^ 
uregidarity,  with  costs.    It  ^Vf^^.^^ 
wiu  jomed  In  this  cfliuse  in  Micb^  .*r""» 
1847,  tnd  notice  of  trial  given  fc  "Jf^ 
after  that  Term.    In  the  same  '  .J**^2i 
fendant  obCttined  an  order  postpc  *"•  *!3*: 
until  the  Sittings  aft^r  Hfl»7'^  ?**^<S 
cansewas  not  eet  down  for  trwd  M»»2oa 
Jannary  for  the  last  SHtings  aft^fTem^ 
when,  not  being  t  Cached,  it  #aii  i  *  !r?"*Iikl 
to  die  first  ifittinga  in  Ewtef  "i^^^' 
8th  of  April,  the  plaintiff^s  tttofg^^^*"  ™ 
defendant  with  a  notke  in  the  f<n*«  Z^^^J 
"  Take  notice  df  trial  in  this  caPr  ^/  "?* 
Sitting  in  next  Bas«eir  Term,  t  hoWtn  m 
W«8tminster  Hall,  m  the  coun  Middi<»M^ 
the  same  having  been  made  tifietiTominm 
Hilary  Term.*'     The  firet  ^««  "'IflL 
Term  begim  on  the  17th  df  A  an?  «?  ^^f 
18th  the  cause  was  tried,  anderdict  foma 
for  the  plaintiff.    The  pt««^f  ^''"LSI 
tailed  on  the  ground  that  niS««*  "'"^^ 
of  trial  had  been  given  before  «bui«  was  Mt 
down  for  trial,  as  the  finpt*c«  "^  *?^* 
dered  void  by  the  order  of  thJgep«8^P**i"F 
the  trial;    tibat  the  notice  en  oft  the  Wb 
of  April  was  not  agoodnor  of  trial;  tji» 
even  if  it  were  so  in  itwflf,  #hj*  it  was  «a. 
operative,  as  being  given  a'  *be  oawe  •^^ 
set  down  for  trial.  j  ^ 

j4iMuois)Bhowed  eatfhe,  a-emt^ided 
there  had  been  no  htegulariiA  **  ^•■f* 
was  true  that  no  fresh  notic^P  trlaTha* 
given  for  the  Sittings  Hfterfitaty^^^' ^J^l 
thtft  wna  not  neeessatv,*  as  ^  *^«  ??_T^ 
stayed  by  the  ofdter  obialtteby  th«^^'*efcodaiit 
himself  ;  biic  ev«n  tf  this  b^  s6,  thw*  wm 
good  n«ice of  trial  givttiOfheWh  of  ^pni*  " 


It 
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ii  itid  hf  the  chcr  mdc  that  this  notice  is  bad,  I  bad  Dotic«,  as  fL  continuance  of  a  former  bad 
becauK  U  i«  a  oniinuance  of  a  former,  and  not '  «"»5'- 


an  original,  noipe ;  but  there  is  nothing  in  the 
objectioa- no  precise  or  particular  form  of 
notice  it  requi^c^  if  ii  sumcientlv  inform  the 
defends^  t^t.he  plaintifiT  intends  to  try  the 
nose  a|  S(part:uW  time.  In  the  present  Case 
the  notice  give  oh  the  8th  of  April,  contains 
all  the  muieits  of  an  original  notice,  with,  the 
additioaofthewords  "The  pa^e  having  been 
made  aVesi^V  from  last  Hilary  Term  -,  *  but 
thii  will  not Atiate  an  otherwise  goad  ijiotice. 
There  is  a  cas  of  Tytey.  Stevenson,  2  W.  Blac. 
1299,  in  whih  Mr.' Justice  Blackstone  says, 
"there  is  mlkBelOMl  >t!Mit6fbrar of  tufitice  re- 
quired. Qnft^ient  if  it  apprives  the  defendant 
with  cerUinVthat  the  plaintiff  means  to  pro- 
ceed totrnd.'<It  isiindiffermit  whether  ht  says 
</  renew*  t  </  con/inM '  the  former" no- 
tice, providei  there  be  sufficient  time  accord- 
ing to  this  nes  of  the  Court."  Now,  i^  the 
present  case liere  was  ample  time,  and.  the 
notice  w^  imU  respects  a  good  notice  as  an 
origin^  notic  Then,  secondly,  it  is  said,  that 
&e  caose  ccUd  not  be  properly  entered  for 
trial  until  a'l^d  notice  had  been  |;iven,  and 
therefore,  tha  M  the  notice  of  trial  for  the 
Sittings  afterMichaelmas  Term  was,  as  they 
eontenl,  iMidf^d  inoperative  by  the  order  of 
Mr.  Joatiqe  Pfteao^  postponing  the  trial  until 
theSittingajiix  lUlaiy  Termi  afresh  notice 
was  rendered  eceasary  before  the  cause  could 
he  entered;  ani  that  the  notice  of  the  8th  of 
Apnl4)f  anoifrwise  good  notice  was  of  no 
arail,  as  there  ^as  an  irregularity  in  entering 
the  caaas  withat  n  notice  of  trial  iiavin^  been 
previonsly  gtvi.  Kov^^,;  there  is.nothipg  in 
this  oljection;  f^o^e  ia  no  rule  of  practice  or 
anyaieholitf  t  show  that  this  is  necessary: 
in  feet  the  pracce  is  the  odier  way. 

Pieiaruif.  'ike  short  point  in  this  case  is, 
first,  whether  n^use  can  be  regularly  set  down 
for  trill  ntbofi  a  .good  notice  having  been 
first  given»  lor  lit  cannot,  no  subsequent  no- 
tice itths  cause  I  made  a  refniwe^  can  avail,  for 
the  caose  coaldx)t  properly  havet  been  made 
a  naanet.  In  lis  case  it  is  said  there  was  a 
ncAct,  hut  thai  ^came  a  nullity  bv  the  order 
sf  Mr.  Jufltice  P^san,  so  that  a  fresb  notice 
vas  tequired  befa  the  cause  could  regularly 
he  Bit  down  for  %al  tor  the  Sittings  after  Hil* 
ai7Teim.£tt#<rViisfer,  2W.  Bla.798.  If 
the  cause  had  bet  properly  made  a  remanet, 
00  froih  notioe  raa.  necessary,  but  it  is 
otheiwiae  wh^re  \ie  trial  of  the  caose  is 
pat  off  to  the  net  sittings  or  assises  by 
a  nde  of  Gomrt<  ^  v.  Mayer,  8th  Term 
Kp.  US.  ICoktikie,  J.  Suppose  a  cause 
vas  att  d0wn  fortrial  at  the  Spring  As- 
sises for  York,  witVut  a  good  notice^  and 
the  cause  iraa  ma^  a  remanet  to  the  next 
aisiaes,aiid  a  good  n^ice  be  fnven  for  the  next 
asBiaBr  eoold  you  ^  try?]  Pickering. 
eontand  ihaSithere  sa^t  be  a  regubuilv  in  the 
entry,  hy  notice:  havin.  been  given  be/ore. that 
aitry,orftstal>t0<|uen(triaI  is  void.  Theii  it 
is  also  confeended^thaiT  this  were  not  so,  that 
(tin  the  nolioB  of  A4  8th  of  April  waa  a 


notice. 

Cwr.  ad.  wOi. 

May  li.— On  this  day  Mr.  Justice  Coleridge 
said— There  was  a  case  of  Gltnoer  v.  Pf  croft, 
in  wjucbanile irfsiiiad  been  granted  for  settontf 
aside  a  verdict  for  irregularity,  on  the  ground 
that  the  cause  had  been  irregularly  set  down 
for  trial,  without  notice  of  trial  being  preyioualy 
given.  It  appeared  that  the  cause  had  been 
set  down  in  Hilary  Term  for  the  last  Sittmg, 
and  made  a  remanet  to  the  first  Sittings  in 
Easter  Term,  and  in  due  time  before  those 
Sittings,  a  notice  of  trial, was  given,  in  which 
were  uiserted  the  words,  "  the  same  (that  is, 
the  cause)  having  been  n^e  a  remanet  from 
last  Hilary  Term  ;'•  so  that  it  did  not  purport 
to  be  an  original  notice.  An  objection  waa 
taken  to  this  notice  on  that  ground,  but  it  waa 
not  much  insisted  in  on  the  argument  of  the 
rule,  nor  does  it  seem  to  me  to  be  of  any  weight : 
the  case  of  Tifte  v.  Stevenson,  2  AV.  B.  1299, 
whicb  was  cited  by  Mr.  Addison,  is  a  satisfac- 
tory authority,  that  the  form  of  a  notice  of  tnid 
is  immaterial  if  it; be  delivered  ip  time,  and 
clearly  and  unequivocally  inform  the  defendant 
that  the  plaintiff  intends  to  proceed  to  trial  at  a 
cett^n  specified  time,  and  in  that  case  a  notice 
purporting  to  be  a  continuance  only  of  a  for- 
mer notice,  was  beld  to  be  good  as  an  original 
notice.  It  was  also  argued,  that  no  cause  can 
be  properly  set  down  for  trial  until  notice  of 
triid  has  been  given.  No  authority  was  cited 
for  this  position ;  two  cases  ofJdcis  v.  Mayer* 
8  T.  R.  246,  and  Ellis  v.  IVasfcr,  2  W.  B. 
798,  were  mentioned  that  do  not  apply  to 
that  point,  nor  can  I  find  such  a  rule  laid 
down  anywhere  in  the.  books  of  practice. 
Certainly  in  by  far  the  ipater  number  of  in- 
stances, notice  of  trial  is  in  fact  given  be- 
fore the  cause  is  set  down,  because  in  by  fur  the 
Snsater  nwnber  of  instaocea  il  is  endoned  on 
le  issue  dekvered;  but  tlua  i»  no^  necesaary, 
nor  does  the  marshal  inouire  whether  notioe  of 
trial  has  been  given  before  he  receives  the  re- 
cord. Looking  at  the  principle  on  which  notice 
is  required,  I  do  not  see  the  necessity  of  hold- 
ing the  rule  so  strict;  therefore,  I  ihink  this 
rule  ought  to  be  discharged,  and  as  it  waa  an 
experimentol  motion,  on  the  ground  of  irregu- 

lanty,  with  costs. 

Rule  discharged  with  costs. 


COItTttlOR  9llXf  • 
Tkibleg  v.  Stanhope.    Easter  Term,  1848. 

RRFLBTIN  BOWD.-^COUNtY  OO0«T  IWCOBD. 
«— PLKA   OF  WUL  TIM*  ll»COBD. 

The  record  <^  a  Caunty  Court  stating  that  a 
plaint  had  been  struck  out  for  want  qf 
jurisdiction,  8fC.,  wiU  not  support  an  aver- 
ment in  a  declaration  upon  a  replevin  bona, 
that  it  was  considered  and  adjudged  by  ths 
County  Court  that  the  plaintiff  in  the  piMt 
should  take  nothing  by  his  writ,  ^c,  under 
an  issue  joined  upon  a  plea  0/  nul  tiel 
record. 
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TBBplaiotiffmthis  caie  had  been  the  de- 
fendant in  a  reple^n  plaint  in  the  Whitechapel 
Dietrict  County  Court,  and  now  sued  as  the 
assignee  of  the  replevin  bond,  the  defendant 
being  one  of  the  sureties.  The  declaration, 
aflber  setting  out  the  condign  of  the  bond,  and 
atating  that  aphdnt  had  been  levied  affainst 
the  now  plaintiff  in  the  County  Court,  and  pro>- 
«e((diogs  taken  thereon,  then  went  on  to  sUege 
that  afterwards,  and  beifore  the  commencement 
of  this  suit,  on,  &c.,  it  was  considered  and  ad- 
jodged  that  the  plaintiff  in  the  said  plaint 
should  take  nothing  by  his  writ,  as  by  the 
record  and  proceednigs  thereof  more  fully 
appears,  &c.  Plea,  nul  tiei  record,  upon  whicn 
issue  was  joined. 

Lush  now  moved  for  the  judgment  of  the 
Court  in  the  i^ntilTs  favour,  and  produced  in 
support  of  the  declaration  a  record  of  the  pro- 
eeeamgs  in  the  County  Court,  returned  under 
a  writ  of  certiorari  which  had  been  issued  for 
Ihe  purpose,  wherein  it  was  stated  that  the 
pkant  had  been  *"  struck  out  for  want  of  juris- 
diction, on  the  ground  of  a  disputed  title 
having  been  sworn  to.*'  [Creeswell,  J.  How 
do  you  make  out  from  the  record  that  a  judg- 
ment has  been  given  as  alleged  in  the  declara- 
tion?] The  record  is  in  the  usual  form  of  a 
judgment  of  nonsuit.  The  judge,  as  appeared 
fi-om  the  89th  and  131st  sections  of  the  County 
Court  Act,  9  &  10  Vict.  c.  96,  had  jurisdiction 
to  ^  the  case,  and  nraat  be  taken  to  have  ad- 
judicated in  the  plaint  when  he  ordered  it  to  be 
•truck  out.  [Oreesweil,  J.  Then  you  treat  the 
case  as  having  been  decided  when  the  judge 
eatpresuly  says,  *•  I  have  no  power  to  decide." 
Wildt,  C.  J.  The  <^8tion  is,  does  '•struck 
0at  *'  amount  to-  an  a«^dicatk>n  ?T 

J,  Brmon,  contrii^  was  not  heard. 

Per  e»rtam.  TTiw  words  '*  struck  out*'  can- 
not be  treated  as  a  judgment.  The  record,  too, 
ezpressfy-  states,  that  the  plunt  wa»  struck  out 
f9rwmU  of  jmrhdicHen,  and  how  can  that  be 
considered  as  supporting  the  aHegation  of  ad- 
jfodicaition  in  the  dedaration  ? 

Judjgment  for  Ao  defendant. 


Jtma  V.  Bromm.    Mmf  9th,  1S49. 

COUNTY  COUKTS  ACT,  9  &  10  VICT.  C.  95.— 
PRIVILEGE  OF  ATTORNEYS  PLAINTIFFS. — 
COSTS    UPON   APPLICATION    FOR  A   RULE. 

The  County  Courts  Act,  9  ^  10  Vict.  e.  96, 
dbct  not  appijf  to  atimmeys  tuinsr  in  ikeir 
otoa  right  j  they  MtiU  retain  the  prtoiUge 
of  proceeding  in  the  Superior  Courts  for 
sums  under  20/. 

ms  Court  will  not  discharge  a  rule  with 
costs  upon  the  ground  only  of  Us  having 
heen  moved  for  with  costs. 


▲  BUUB  \mA  bwB  obtmutil  csMag  apm  the 
pknlinr  t9  sbow  ea«M  why  the  dsfeadant 
abmddnol  beatfibertvtosnler  a  suggustion 
urn  dm  loH  tot  dsprare  ttn  pkurtiir  ol  eMti;. 


Pollock,  6.,  on  behalf  of  tk  pUdnti^  now 
showed  cause,  and  observed  tkt  the  cause  of 
action   arose  within   the   juridiction  of    the 
County  Court  of  Surrey,  in  reoect  of  a  bill  of 
exchange  for  ISl.  \3s.  4d^  an  was  tried  be- 
fore the  Sheriff  of  Middlesex,  ipon  a  writ  from 
this  court.    The  plaintiff,  who  ;iras  indorsee  of 
the  bin,  was  an  attorney^  and  te  question  was, 
whether  an  attorney  plaintiff  is  x>und  to  sue  in 
the  County  Court,at  the  risk  of  osing  his  costs. 
Although,  under  the  9  &  10  Vit.  c.  95,  an  at- 
torney defendant  may  perhaps  h  sued  in   the 
County  Court,  that  statute  doesnot  compel  aa 
attorney  plaintiff  to  sue  in  sue.  Court.    The 
question  turned  upon  the  67tfaand  the  1 29th 
sections  of  9  &  10  Vict.  c.  95,  aid  had  already 
been  argued  and  decided  in  the  (iieen's  Bendi, 
in  Lewis  v.  Hance  and  Jones  .  Savage,   re- 
ported ante,  page  68.     Lord  lenman^  C.  J., 
m  giving  juagment  in  that  cse,   said,  that 
reading  together  the  67th  and  he  129th  sec- 
tions, the  legislature  could  notoave  intended 
to  take  awav  the  privilege  of  amttomey  plain- 
tiff, and  subject  him  to  the  risk>f  costs  if  he 
sued  in  a  Superior  Court;  ad   that,  how- 
ever desirable  therefore  it  migt  be  Uiat  at- 
torneys should  be   subject  to  that  risk  like 
all  other  individuals,  the  legiature  has  not 
so  said.     Bj  the  58th  sectionof  the  Countj 
Court  Act,  jurisdiction  is  give :  that  sectxaa 
enacts  that  all  pleas  of  persona  actions,  when 
the  debt  or  damage  claimed  is  not  more  than 
20/.,  may  be  holden  in  the  Couty  Court  with- 
out writ;  and  all  such  actions  wrought  in  the 
said  Court  shall  be  heard  and  determined  in  a 
summary  way.    Then  by  th  1 28th  section, 
an  actions  and  proceedings  wich  before  the 
passing  of  this  act  might  has  been  brou^^ 
m  any  of  her  Majesty's  Sverior  Courts  of 
Record,  when  the  plaintiff  orells  more  tkan 
20  miles  from  the  defendant,  rith  certain  ex- 
ceptions not  material  to  tb  case,  may   be 
brought  and    determined    i    any   Superior 
Court,  at  the  election  of  t\  party  suing;  oc 
proceeding,  as  if  this  act  hadoot  been  passed. 
From  that  section  alone  1*  was  entitled  to 
assume  that  this  act  does  norefer  to  attorneys 
at  aH,  and  that  thev  retain  tHr  liberty  to  sue 
in  the  Superior  Courts,  an  are  not  therehv 
deprived  of  their  costs.    Thi  comes  the  129tn. 
section,  which  enacts^  thatiioy  action  shall  be 
brought  in  the  Superior  burts  for  which  a 
plaint  might  be  entered  inthe  County  Courts 
and  a  verdict  shall  be  food  for  the  plaintiff 
for  less  than  20/.  upon  a  cntract,  the  plaintiff 
shalT  have  judgment  to  re#ver  such  sum  ovlj^ 
and  no  costs,  unless  the  idge  certify.     It  u 
clear  these  sections  do  noopeiate  in  any  waj 
to  deprive  an  attorney  plutiff  of  the  privil^^ 
which  before  the  passingif  the  act  he  enjoyed. 
But  the  defendant  wilt  principally  rely  upo& 
the  67th  section: — ^"l^t  no  privilege,  except 
as  hereinafter  ezsepted,.hall  be  allowed  to  any 
person  to  exempt  him  ^om  the  jurisdiction  dc 
any  Court  holden  undethis  ad**    The  words 
are, ''  aaempted  firm  t^  ^furisdieHon.^'    Theae 
words  cannot  apply  to>lainlifi,  because  plain- 
tiffk  are  in  all  cases  e«npt  from  jurisdirtioa^ 
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they  r»]oiret  privU^e  to  exempt  them  from 
the  jurisdkti  of  any  Court,  for  it  is  by  their 
awn  act  alonhat  they  come  within  their  cof?- 
msance,  that  the  ground  of  the  decision  in 
Lewis  V.  Hm  and  Jimes  y.  Savage,  and  also 
of  Board  Y.  trker,  7  East,  47.      The  latter 
case  was  deed  upon  39  &  40  G.  3,  c  104, 
which  providby  s.  12,  that  if  any  action  or  suit 
shall  be  comnced  in  an  v  other  Court  than  the 
said  Court  olequests,  for  any  debt  recover- 
able  in  the  Crt  of  Requests,  then  the  plain- 
tiff shall  noy  reason  of  the  verdict  for  him 
have  or   beititled  to  any  costs;    and  by 
8. 10,  that  '*   privilege  shall  be  allowed  to 
exempt  any  rson  from  the  jurisdiction  on 
account  of  hieing  an  attorney.**    There  the 
language  is  Ily  as  strong  as  that  of  the 
iraent  statu  and  yet  it  was  held,  that  a 
plaintiff  ottoiy  did  not  lose  his  privilege,  and 
was  not  bou  to  sue  in  the  Court  of  Re- 
(^uests;   andord   EDenborough,  in  giving 
judgment,  saithe  words  exempting  from  the 
jnrisdiction  wi  applicable  to  defendants  only, 
and  not  to  plains,  because  no  plaintiff  can 
be  said  to  btrempf  from  the  jurisdiction; 
and  he  there  Brred  to  Gardner  v.  Jessop,  2 
WHb,  42,   wh  was    a  decision  upon    the 
statute  23  6.  i,  33,  establishing  the  Middle- 
sex Court  of  onscience  Act,  in  which  the 
words  were  cqly  general  with  the  S9  &  40 
G.  3,  c  104,  i  also  with  the  statute  now 
under  consideion,  the  9  &  10  Vict.  c.  95. 
An  attorney  mit  commence  his  action  by  at- 
tachment of  prigge,  and  when  that  nroceed- 
ing  was  abolishcby  the  Uniformity  or  Process 
Act,  and  the  wi*)f  summons  was  introduced, 
it  was  contendc  that  as  he  could  have  hie 
atttchmenC  ofpitege  no  longer,  the  privilege 
of  smug  in  th^uperior  Courts  no  longer 
existed ;  but  Litfale,  J.,  in  giving  judgment 
m  Dyer  ▼.  Levy^  Dow.  633,  said,  that  al- 
though the  act  oiu-liament  had  abolished  the 
particular  form  isuin^  the  privilege  itself 
was  not  taken  aw-   and  he  there  held,  that 
an  attorney  pliuntwas  not  within  the  BTack- 
hiath  Court  of  .Buests  Act,  (the  10  G.  3, 
c29,  s.  Z,)  on  tt  ground  that  he  waa  not 
specially   mention,      He    also    referred    to 
Wriffkt  V.  Skinner,M,  8c  W.  144^  where  the 
judgment  of  Parke;,  was  to  the  same  effect, 
and  called  the  attenn  of  the  Court  to  a  very 
eariy  case  upon  t^tatute  21  Jac.  1,  c.  33, 
Annington's  case,  tn.  403.    There  also  the 
privilege  was  held  gd,  although  the  worA  of 
the  statute  were  far  >re  general  than  in  the 
present  case.    The  n  case  was  that  of  mtt- 
ikire  v.  Lhyd,  1  D^r.  2[8I,  also  supporting 
the  decision  of  GarA  t.  Jessop,  and  to  that 
case  was  appended  a  te  of  the  case  of  Hussey 
V.  Jordan,  B.  R.  T.,  1G.  3,  in  which  case  it 
was  determined  that  ^n  the  plaintiff  was  an 
attorney,  the  defendai^pas  not  entitled  to  the 
benefit  of  the  County  \urt  Act,  (the  23  G.  2, 
c  33^)  Asogfa  mideaiHtMii  the  jurisdietiM 
oftheGMit. 
He  waa  then  stopped^  the  Court 
Fearmm^  m  aapportf  the  rule.    The  m- 
teotum  q£  tlw  act  wae  t^ke  away  eireij  pri- 


vilege whatever.  This  Court  would  net  be 
bound  by  the  late  decision  of  the  Court  of 
Queen's  Bench,  unless  it  entirely  coincided! 
with  that  decision;  however,  in  the  present 
cape  there  was  no  appeal.  He  agreed  witk  die 
cases  which  had  been  cited,  that  the  privilege 
of  an  attorney  is  not  to  be  taken  away,  rndess 
so  declared,  and  contended  that  by  the  STtih 
section  the  privilege  of  the  attorney  no  longer 
existed ;  that  section  declared  that  (widi  ex- 
ceptions not  material  to  the  present  question) 
no  privilege  shall  be  allowed  to  any  pereon  to 
exempt  him  from  the  jurisdiction  or  the  act. 
The  Question  turned  upon  the  wonls  "  exempt 
him  from  the  jurisdiction.'*  The  meaning  of 
the  legislature  m  using  those  words  was,  that 
no  person  (other  than  as  excepted)  shall,  by 
reason  of  any  existing  privilege,  be  allowed  to 
avoid  the  operation  of  the  statute  in  his  own 
particular  case.  Then  came  the  129th  section, 
which  enacts,  that  if  any  action  shall  be  com- 
menced for  any  cause,  &c.  There  the  words 
are,  any  action  for  any  cause  for  whrck  a  plaint 
nu'yht  have  Been  entered  in  any  Court  holden 
und^r  this  act.  He  submitted  it  could  not  be 
successfully  contended  that  the  present  case 
was  not  within  the  operation  of  those  worde. 
It  never  could  have  been  the  intention  of  this 
act  that  attorneys  should  have  the  power  of 
buying  up  bills  of  exchange  in  order  to  bring 
actions  upon  them  in  the  Superior  Courts  for 
the  purpose  of  obtsdning  costs,  thereby  depriv- 
ing defendants  of  that  protection  from  costs 
which  the  legislature,  evidently  intended  to 
afford  them.  The  present  action  is  not  one  for 
work  and  labour  as  an  aittomev.  not  for  goods 
sold,  or  for  any  other  matter  between  the  im- 
mediate parties  k>  ai^  contract,  not  hy  lUm 
drawer  againat  the  acceptor  of  a  IhII  of  ex- 
change, but  it  was  an  action  on  a  bill  of  ex- 
change by  an  atSoniey  indorsee.  If  the  Court 
tield  that  an  attorney  platntiiTwas  still  entitled 
tethe  privilege  of  suiag  in  eneh  cases  in  the 
Superior  Courts,  this  statute  wdiM  become  in 
a  great  measure  inopciative. 

FoQo€k,C^B^  inhere  ia  a  current  of  autho-^ 
rities  coDtiauiog  from  a  loog  time  back,  show- 
ing that  the  privilege  of  an  attorney  is  not  taken 
away,  unless  by  expceaa  words  of  the  statvteb 
I  must  say  that  I  do  not  think  it  is  aa  inco»» 
veaieot  mode  of  comiag  to  a  deciaion,  to  pn» 
sume  that  the  legislature  was  awaore  of  the  stst^ 
of  the  law  at  the  time  this  act  was  passed,  and 
the  law  having  already  decided  that  by  the  nee 
of  certain  words  in  an  act  of  parliament  t&a 
privilege  of  an  attorney  to  sue  in  the  SuperiiM: 
Courts  i»  not  taken,  away,  this  Court  esBBOt 
suppose  that  the  legialatare  intended  more  by 
the  use  of  thoee  words  in  this  statq^  thaa 
they  had  already  been  conatnicd  to  coany 
in  others.  We  must  either  overrule  all  the 
decided  cases,  or  we  must  presume  that  the 
Icmslature  ineaiit  something  more  in  the  use. 
of  the  words  than  was  meant  by  the  use  of 
<he  same  words  is  former  statutee, — worde 
welt  known  is  Westminster  HaS,  and  to 
wnich  Hie  €!ourt8  have  attributed  a  spccmc 
meaning.     T6  neither  of  these  condinions 


lot 


5i9»mor  Ctmrt$ :  Exekefuer.'^Bankniqpiejf. 


can  we  come,  and  therefore  this  rale  maet  be 
&ebarged.* 

Fearaon  aabmitted  that  it  tboald  not  be^dia- 
duu^ged  with  coeta. 

PoUoek,  0.  The  rale  was  applied  for  with 
eoste,  and  he  submitted  must  therefore,  if  dis- 
charged, be  discharged  with  costs.  There  was 
an  old  and  well-established  practice  of  the 
Court,  that  whenever  a  rode  was  applied  for 
witii  costs,  it  should  be  discharged  with  costs. 
The  application  was  made  in  reference  to  the 
eonstruction  of  an  act  of  parliament  in  the 
wv  words  of  a  previous  act  upon  which  there 
baa  been  a  decision. 

Pearwm.  That  practice  as  to  costs  only  a^ 
plied  to  irregularities,  and  was  not  of  that  uni- 
versal character  contended  for. 

Pottock,  C.  B.  It  certainly  has  been  very 
mnch  the  practice,  where  a  party  applies  for  a 
nde  with  costs,  to  discharge  such  rule  (if  dis- 
ehai]ged)  with  costs.  Here,  however,  the  plain- 
tiff having  acted  according  to  the  current  of 
anthoritiea,  should  not  be  put  to  unnecessary 
costs ;  and  if  by  this  application  such  costs 
have  been  incurred,  the  party  incurring  them 
should  pay  them. 

Rolfe,  B.  I  think  that  is  a  mnch  more 
raasonable  i^roond  than  Chat  of  discharging  a 
rale  with  costs  because  costs  have  been  asked 
for> 

Parke,  B.»  and  Platte  B.,  concurred. 

Rule  dtschaiKed  with  costs. 


Janes  v.  Sir  Wyndham  AminUher,  Ban, 
Jan.  29, 1848. 

iOOTCB   flBat7B8TBATTOR  ACT,  2   &  3  VICT. 
C.  41. — PBIVILBOI  FEOM  ARRMT  VNDKB. 

A  warrant  qf protection  under  the2^3  Vict. 
c.  41,  is  n^liciently  signed  hy  the  sheriff 
substitute  to  entitle  the  debtor  to  protection 
from  arrest  in  Qreai  Britain. 

Thb  defendant  having  become  a  bankrupt  in 
Scotland,  had  obtained,  under  the  Scotch  Se» 
^estration  Act,  2  &  3  Vict.  c.  41,  a  warrant 
•ttned  by  the  sheriff  substitute  for  the  purpose 
cf  freeing  him  from  arrest  in  Great  Britain. 
The  statute  requires  it  to  be  signed  *'  by  the 
sheriff.**  The  sheriff  in  Scotland  is  somewhat 
equivalent  to  the  Lord  lieutenant  in  England, 
be  performs  no  duties  in  the  court,  the  sheriff 
depute  is  the  responsible  party,  and  the  sheriff 
auDstitute  the  actor.  The  defendant  liad,  since 
otitttining  the  warrant  of  protection,  been  ar- 
vssted  in  this  country,  and  upon  application  to 
Mr.  Baron  Rolfe  at  chambers,  ttie  summona 
Wae  dismissed.    Under  these  circumstances, 

Montague  Smith  had  obtained  a  ruk  calling 


/  See  Jones  v.  Smith,  2  Jur.469.;  Johnson  v. 
Sraju  2  B.  &  B.  698;  Parker  v.  Vaughan,  2 
B.  &  P.  29 ;  5/q*e#  v.  W%ite,  3  Dow.  703, 

^  The  Court,  on  the  following  day,  refused 
to  discharge  a  rule  witb  coats  upon  the  ground 
«hat  it  had  been  applied  foK..«Mi   ^om»— 
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upon  die  pluntiff  to  show  can  why  defend- 
ant shoula  not  be  discharged  c  of  custody, 
on  the  ground  that  he  bad  beenade  a  bank- 
rupt in  Scotland,  and  had  aarrant  which 
freed  him  from  arrest  in  Great  itain. 

Temple  showed  cause.  Thi&se  came  be- 
fore Mr.  Baron  Rolfe  at  chaiera,  who  dis- 
missed the  summons  on  the  grnd  that  it  did 
not  appear  there  was  su0icie  to  give  the 
sheritf  jurisdiction.  [Parke,  BlTie  sheriff  in 
Scotland  is  an  honorary  title ;  e  sheriff  sub- 
stitute is  the  party  who  hoi  the  Court.! 
Since  the  matter  %va8  heard  hse  the  leamea 
judge,  the  defendant  had  suppd  an  affidarit 
in  which  it  was  eaid  that  the  sriff  substitute 
had  the  same  power  as  the  .eriff  himself. 
But  in  these  cases  it  was  intend  that  the  pro- 
tection should  be  signed  by  thheriff  himself, 
and  not  by  the  sheriff  substte.  He  con- 
tended that  the  sUtute  made  tistinction  be- 
ta'cen  them  by  pointing  out  aerate  matters  to 
be  done  by  each.  He  referr  to  the  13th, 
27th»  45th,  49th,  and  57th  secns.  But  sup- 
posing the  signature  of  the  shff  substitute  to 
oe  sufficient,  it  must  appear  tl  all  the  reaui- 
sites  of  the  58th  sectbn  ha3een  complied 
with,  which  did  not  appear  thave  been  the 
case.  The  petition  was  impierly  addressed 
to  the  sheriff  or  sheriff  subst];e.  It  did  not 
appear  that  at  the  meeting  tht  was  any  offer 
of  composition,  and  beforAe  sheriff  has 
power  to  grant  the  protectior  must  be  repre- 
sented to  him  ^hat.  there  1  been  such  an 
offer.*  For*f,  B.,  referred  to&  2  Vict,  c  119, 
2Q  G.  2,  c^  43.] 

Montagu  Smith,  in  sup(t  of  the  rale. 
The  sheriff  substitute  is  e  acting  sheriff 
for  the  divisioD  in  whie  the  protection 
was  obtained.  Accordin  to  the  Scotch 
Law  he  Is  the  person  w  slon*  ttcrcises 
the  jurisdiction.  He  reted  to  the  45th 
and  6erth  sections,  and  aMded  that  ro 
using  the  woid  '*  sheriff  it  waa  dear  the 
statute  spoke  of  such  perscas  might  be  per- 
forming the  duties  under  t  statute  according 
to  the  Scotch  Law,  whe«r  he  was  sheritt; 
sheriff  depute,  or  sheriffibstitote.  It  was 
not  necessary  that  there  ould  be  any  offer 
of  composition  before  :>tection  could  be 
panted ;  that  might  be  de  at  the  first  meet- 
ing, or  at  any  subsequenaeeting  for  the  pur- 
pose ol  renewing  the  cencate. 

The  Coiir^  were  of  opiin  that  the  signature 
of  the  sheriff  substitut^as  sufficient,  that 
there,  was  nothing  in  th>ther  objections,  and 
nuuk  the  rule  absolute. 


Caavt  aCMrttylcff, 

InreflQward^EapartMerwood.  2dthMay, 
l^r  i    -    . 

TBADBB     DEBTOB'a  (nUfOMB.— ^IMflOVVI* 
CnBNCTOr  AFr<LVlT.*-*JIAOTlOB- 

.  4n  affdavii  for  sunaninp  a  (raier  debtor, 

.   stating  that  the  ilor  %s  indebted  fm  cer- 

tainbiUsof  exckge;  is  insuficiaU,  unless 
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If  be  alleged  iket  the  bUU  were  dithowmred 
mmd  tke  mmomU  woilpmd, 

Thv  debtor  (Howard)  was  aammoned  before 
Mr.  Commissioiier  Goulbnni,  under  the  statute 
5  &  6  Vict.  e.  122,  to  admit  of  deny  a  dahn 
made  bj  a  creditor  named  Underwood.  Tlie 
anrnmotdmr  creditor  filed  an  affidatdt  stating 
thai  die  detrtpir  was  indebted  to  hhn  on 'three 
serferal  bills  of  exchange,  respectively  drawn 
by  the  defendant  accented  bv  a  thh^  puty^ 
and  indorsed  by  the  debtor  (Howard)  to  the 
smnmdning  d^mtor,  in  consiaeiralaoii  of  goods 
sold  and  deliTtred. 

Sttergton,  oil  Behalf  of  the  trader  debtor,  ob- 
jected to  the  aufficSency  of  the  affidavit.  By 
General  ftnles  and  Orders,  Nov.  12,  1842, 
r.  25, ''every  affidavit  for  summoning  a  debtor 
nndJer  the  said  a|:t»  shall  state  the  nature  6f  the 
debt  wffli  t|he  same  degree  of  certainty  and  pre- 
daon  as  is  now  required  in  an  affidavit  to  hold 
to  bail  by  order  of  a  judge  in  the  Superior 
Courts,  at  Westminster."  Here  the  affidavit 
did  not  shqw  that  the  bilSs  had  been  presented 
to  the  acceptor,  or  that  they  were  dishonoured. 
It  was  consistent  with  all  that  was  stated  in  the 
affidavit  that  the  bills  were  paid  by  the  acceptor 
at  maturity.  '  He  cited  Biickw&rth  v.  hetk,  7 
Bisg.  251. 

Gnorcmce^  <for  the  summoning  Creditor, 
oaeJtrh,  Tb^  affidavit  is  sufficient.  If  the  bills 
had  been  psdd  by  the  acceptor, '  Underwood 


could  not  swear  that  the  drawer  was  now  in* 
debled  to  him,  and  would  be  liable  to  &  proao* 
cution  for  perjury.  Moreover,  the  amdavit 
ahowa  tho  eomdecation  for  wbich  the  bills 
were  given,  namely,  goods  sold  and  delivered 
to  tke  debtor^  which  renders  the  affidavit  auA- 
cieAt. 

Mr*  CGmmissionar  Qwdb^m.  The  pi9va> 
sition  for  which  the  debtor's  counsel  contends 
seema  tome  to  be  auppprUd  by  the  authcvite 
which  ai»ipoUected  in  the  1st  vol.  of  Hainson't 
D%esl^  tit.  AtmetrP'  3ii.  The  general «tale^ 
inent»  that  a  defopdint  is  indebted*  has  been 
hM  inanfficien^.and  the  affidavit  doea  wit 
show  that  the  acceptor  has  not  paid  theamonnli 
of.^he:  biUa  dmwnlby  Howard. .  The  suggestion, 
that  th(S  affidavit  anfficientlv  discloses  a  Mf^ 
for  goods  sold  and  d^vered  to  tha  debtor^  is 
met  by,  the  facl^  that  the  creditor  has  not  gluten 
any.acoonntof  the  ^^oeds  alleged  to  be  sol4 
and  dchvered  in  hia  particulars  of  demand,  aa 
raqnired  by  th^/ataftutai  The  claim,  ajB  founded 
on  the  bills,  tkeaadon,  ia  nol^  sufficiently  stated 
in  tha  affidavit,  because  it  does  not  appear  thai 
the  biUa  were  dishoi^onredj  and  the  creditoK 
cannot  pceceed  as  for  goeds  eoldand  deliverads 
because  he  has  not  furnished  the  debtor  witb 
paKticu)ei9.«f  his  aoeeiMit  fo  geods* .  The  ob- 
jection taken  to  the  nunmons  must  theraifoM 
prevail. 

Summons  discharged  with  costs*- 


AltALYTlCAL  DICEST  OF  CA8C8. 

BKH>KT<!>   IH  ALL  VH*  CX)VWtn. 


CMirte  df  Sittug* 

-'     FRiNOfPLSS  OF  EQUITY. 

QPof^the  mneirioui^  Sections  of  this  Sedea  of 
tfwDigaet  ii^the  praaent  Volnaaa^  see  • 

Xaw  of  Attorney^,  p.  18. 

Uw  of  Wills,  p.  3?. 
Cmrte  tf  BfOif.     ' 

Cdnstruction  of  SCatntes,  p.  ^8* 

Law  of  Propeily  and  Conveyancing,  p.  75.]] 

.     ACCOUNT. 

1.  A  builder  ent^ed  into  a  Otfutraet  to  build 
an  unkm  workhouse  dn  certain  specified  terms, 
but  became  bankrupt  before  it  was  completed, 
and  It  was  finished  by  the  guardians.  A  bill 
by  the  assignees  to  have  an  account  taken  of 
iniat  had  been  done,  was  dismissed  with  costs, 
on  Uie  ground  that  it  was  not  a  proper  subject 
for  a  suit  in  eqttMJF.  '  ]AitafniH  vlTAe  Dwnmow 
ITaMie^gBeav,  508*  , 

2.  Under  a  decree  to  take  an  account  of  the 
testator's  debts,  and  to  compute  interest  on 
soeh  of  his'  debts  as>  carried  interest,  the  Master 
has  not'jnriadiation  to  allow  compensation  to  a 
party  fof  u^qipdated  damages  on  a  breach  of 
cov£Ault:'|li^V  ^^n  ab  applicatibn  to 'the 
Court,  ^^^^piictlons  iriU  be  given  fc^  the 


investigation  of  auch  a  claim. 
Beav.  530. 


Ctm  V.  Xtn^,  9 


ADMINISTRATION. AD  LITEM. 

The  grant  of  letters  of  administration  ad  Utem 
makes  the  grentee  cofnplete,  representative  of 
the  estate  to  the  extent  of  the  authority  which 
the  letters  purport  to  confer,  and  a  decree  ob- 
tained against  such  grantee  is  therefore  binding 
upon  any  one  who  may  afterwards  take  ont 
general  administration  to  the  estate.    Dtme  ▼. 
Chanter,  2  Phill.  545. 
Cases  cited  in  the  judgment :  Brant  v.  Riog,i^l 
Wms.  Execotom,  3^ ;  I'aulkner  v.  Damiet,  3 
Hare,  906 ;  Croft  r.  Waterton,  13  Sim.  665 ; 
Harris  v.  fifllbimi,  9  Hagg.*64. 

ANNVITIXS. 

Itmslkiemeg  of AedL—This^/or  mk  or  moH* 
g^ge^reol  cfMe-'^-rWhere  by  wiU  certain  an- 
nwties  were  chai)ged  on  personal  estate  and  the 
annual  rente. and  profita  of  freehi^  and  cogif^ 
hold  estates,  and  the  personsl  estate  was  ex- 
hausted, and  the  rents  and  profits  of  the  real 
estate  were  insufficient  to  pay  the  arrears  of  the 
annuities :  Held,  that  suck  arrears  should  be 
raiaed  by  sale  or  mortage  of  the  real  estates. 
FenHeum  v.  t^Hmam,M  L.  0.  381. 

AW  ABA.     .     . 

see  ^KHSMCiiefi|  3« ' 
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COU.BGS  WmLL9WBHUFM, 


EfuaUif  of  merit.--^Meammg  if  ^  In 
ihiio  ^ow^Uutus." — A  proniioa  m  the 
«f  a  ooUei;^  ^at,  WBOBiif  cnMfidatet  forapar- 
tievlar  feflowslnp,  thow  sboiild  ht  prflferrod 
who  should  be  bom  nearest  to  a  partieiilar 
-place,  kM,  to  be  operatiTe  only  in  oaae  of 
cyHMty  oi  vMttt. 

Wliere  by  eoUegpe  stattttee  one  of  the  ^foalifi- 
csiioDa  of  a  fetioir  wt»,  that  he  should  be  ''  «t 
smttriotw  constHutus**  before  his  adntsaion, 
and  tl&e  ffeiieral  practice  <^  the  cc^lege  was  to 
admit  felWs  elect  on  the  expiration  «f  a  ns 
iBonthe*  probation  from  tiie  tine  of  their 
^kdkm,  but  the  statvftes  prescribed  no  par- 
'tienlar  fimit  to  the  petiod  of  probation ;  an  ob- 
jection to  an  election,  that  tihe  word  ''aaoer- 
4o9mm^  meant  the  order  of  priesthood,  aad 
ihatL  ihe  party  elected  was  not,  at  the  ttme  of 
his  election,  <^d  enough  to  be  capable  of  taking 
«f^Fen  deacon's  orders  wifihin  6  months,  was  over- 
nkd,  it  being  held,  1st,  That  '^  Mem/ariitsi '' 
neant  holy  orders  generally ;  and,  todly,  That 
Ihe  feHow  elect  might,  either  by  a  Ibcnity  from 
<he  areMiiehop,  or  by  an  esteosion  of  the  period 
of  probation,  which  the  coHege  were  w^ng  to 
grant,  procm«  deacon^  ordere  within  the  ae- 
eessny  period.  Vniversitff  College,  Ovoa,  sn 
re  J  Bxparte  Moorsom,  2  Phill.  521. 

Cases  cited  in  the  jadg^ment :  Exparte  Wrang- 
ham,  2  Ves.  609;  Robson's  case,  1802,  temp. 
Lord  EldoQ  ;  Catberioe  Hall  case,  2  R.&  M. 
590.  J 

CREDITOR. 

1.  Release  of  one  security  by  substitution  qf 
another,--A{ter  the  death  of  the  obligor  in  a 
bond,  his  executor  and  devisee  in  trast  under 
his  will,  by  which  he  had  charged  bis  real 
estates  with  payment  of  his  debts^  gave  a  new 
bond  in  his  own  name  for  the  same  amount  to 
the  obligee,  who  thereupon  delirered  np  the 
original  bond  and  signed  an  indorsement 
tiiereon,  stating  that  lie  had  accepted  the  new 
bond  ^  in  lieu  oi  "  it.  The  obligor  in  the  new 
bond  having  afiterwards  become  bankrupt, 
\eld,  in  a  creditor's  suit  for  administration  of 
the  testator's  estate,  that  the  ob^gee  had  no 
light  of  proof  upon  Uie  original  bond.  Shore 
T.  More,  2  Phffl.  378. 

2.  Qualification  of  admission  of  assets.— 
Priorities,'— lu  a  creditor's  suit  for  the  admi- 
nistration of  the  assets  of  an  intestate  who 
had  joined  in  a  bond  as  a  surety,  the  bond 
oaditor,  bein|f  asrare  of  die  anit,  Mnittod  to 
aaoas  till  the  time  limited  bvdbeadveKCisemenrts 
ibrcffaditoretocooBeinhadaxpired;  a  decvee 
aa  further  dsne^kaoB  bad  bean  made,  tiie  ad- 
anniatratriK  had  admitted  assets,  aad  the  pna- 
cipal  debtor  in  the  bond  had  become  baaknipt : 
Held,  that  he  aii^  alill  be  let  in  vpcm  tema, 
the  innd  renyining  gadiatribated. 

Aa  admission  of  aaasls  by  the  admmislialriK^ 
embodied  ia  aa  order  made  on  a  petitioa  m  die 
cause,  qualified  by  a  declaration  in  a  subsequent 
order. 

Arrangement  of  prioritiei  beta  ecu  aimpls 


contract  creditore  comiz^  In  within  the  time 
limited  hy  the  advertisements  and  bond  credi- 
ton  comrag  in  subse^neatly  •    Broum  v.  IjAe, 
1  De  O.  &  9. 142. 
See  Mmr^uMsg  Assets. 


DKBD. 

Equality  ofimterest, — Upon  a  sefwratioa  be- 
tween X  and  fi.,  (husband  and  wife,)  a  deed 
was  eaecuted,  making  a  provision  ibr  the  wile, 
and  all  and  every  the  children  of  A.  by  B.,  who 
should  attain  21.  A  recoociiiation  took  place, 
and  another  child  was  bom :  Heid^  upon  the 
construction  of  the  deed,  that  such  last-men- 
tbned  child  did  not  participate  in  the  provisioa. 

This  court,  when  it  can  consistently  with  the 
inatniment  executed  by  the  parties,  wiH  do  that 
which  is  the  lughest  equity,  and  make  an  equality 
between  parties  who  stand  in  the  same  reiatioa; 
but  it  cannot  do  that  contrary  to  the  plain 
meaniag  of  a  deed.  HulnM  v.  Chitty,  9  Beav. 
437- 

BaUirXBLS   FEX. 

Joint  tmaney. — Held,  that  a  devise  to  trot- 
tees  in  fee  in  trust  for  the  nse  and  benefit  of  A' 
B.  and  C,  the  rents  to  be  paid  for  thmr  rasn- 
tenaaee^and  the  survivonand  survirar^f  theai 
share  and  share  alike,  created  an  equitable 
estate  in  lee  in  J.  iB.  aad  C,  as  jedat  teaants. 
Mbore  v.  Chgkorm,  34  L.  O.  406. 

VQUmr   BETWBBN   BBAL  AND   PBRSONA1« 
REPRBSBNTATIVaS. 

Where  a  young  man,  just  of  age,  was  im- 
posi^d  upon  in  the  sale  of  an  estate :  Held,  that 
his  heir  was  not  precluded  from  suing  to  set 
aside  by  the  circumstance  of  the  party  defrauded 
having  by  will  bequeathed  to  a  third  party  the 
balance  of  puwhaae  aooney  remaining  due  at 
his  death. 

The  priDdfde  of  there  being  na  eiynity  as  be- 
tween real  and  personal  representatives,  has  no 
refierence  to  such  a  ease ;  in  whiich  the  Court 
proceeds  apaa  the  groaad,  that  as  the  tranaae- 
tioD  ought  never  to  have  taken  place»  the  rights 
of  the  parties  are,  as  far  as  possible,  to  be  placed 
in  the  situation  in  which  they  wotdd  have  stood 
if  there  had  never  been  any  sock  tranaaftion 
Bellamy  v.  Sabine,  2  Phill.  425« 

FRAUO. 

1.  Family  arraufiemeni^ — If  an  arrangement 
between  two  parties  i^  on  general  principles, 
fair  as  between  them,  it  is  not  invaud  merely 
because  it  may  have  been  concocted  and  brought 
about  by  a  third  party  witb  a  fraudulent  inten- 
tion of  benefiting  hunseil 

In  such  a  case,  so  far  as  rerards  the  third 
paity,  the  whole  may  be  looked  upon  as  one 
transaction,  in  order  to  judge  of  nia  motivas 
and  to  put  a  construction  apon  his  acts  ;  but, 
as  regards  the  other  two^  wno»  though  allected 
by  one  part  of  the  transaction,  may  be  total 
strangera  to  the  other  part,  it  is  not  oidy  not 
necessary,  but  it  would  be  unjust,  to  consular 
every  part  of  the  transaction  affected  by  olgac* 
tions  whkh,  in  Isct,  apply  only  to  partiaaSar 
portions  of  it.  BeUamy  v.  cabme,  2  Phffl.  43i« 

2.  Irwiea— -«nfdrIy,-'*JVfladWeBl*y*— An 
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mm,  where  a  lecuiitj  liad  been  '*  iui£urly  " 
obtaiiied^supendded  to  an  iasne,  whether  it  had 
been  "fraudulently''  obtained,  disapproved; 
from  the  uncertainty  of  what,  in  a  legal  sense, 
constitutes  unfairness  as  distinguished,  if  it  he 
difitin^ishable,  fixnn  fraud.  Parker  v.  Afor- 
hM,  %  PibaL  4S3. 

HUSBAND   AND   WIFK. 

1.  Smirngs. — S^psrafe  property. — By  a  mar* 
riage  settlement,  after  redftiiig  that  the  lady 
was  entitled  to  real  and  personal  property,  and 
that  it  had  been  a|;rreed  that  she  should  settle 
it,  and  also  all  odier  property  to  which  she 
id^  beconae  entitled  during  her  corertnre, 
■poatfae  trusts  thereinafter  nentioQed :  all  her 
tM  property  was  vested  in  trustees  upon  trest^ 
daiiiif  her  bfe,  to  pay  and  apply  the  income  to 
sacb  penon  or  persons  as  she  should  appoint, 
and,  in  default  of  such  appointment,  to  her 
ior  bv  separate  uae,  and,  idfter  her  death,  to 
payMOLayearto  bar  koabaBd  lor  his  life; 
ad  the  aetdement  dadared  that,  subject  to 
Ibosc  tiwta,  aB  the  tnnt  wopeity,  and  all  tlie 
aatal  produce  «f  it  which  mi^ht  remaim  mn^ 
opplitd  at  her  death,  should  remain  inoo  the 
traits  thereinafter  meatieoed;  aoiie  of  which 
vere  idr  the  benefit  of  her  husband.  The 
tmstees  reeeived  die  inoosae  of  the  nettled  pnn 
poly,  and,  with  the  lady's  privity  and  acquies- 
cence, paid  it  into  a  bank,  in  their  own  names, 
and  made  remittances  to  her  from  time  time  as 
she  required  money.  She  and  her  husband 
separated  aooii  after  then-  iMniage,  and  she 
M  in  his  lifetiae.  At  her  death,  8861.  ««re 
kber baoae,  amd  a  hsksBoat  of  2,049i.,  anaen 
ftna  the  iooaoae  of  Che  settled  property  re- 
eeivfld  by  t2ie  tmstees,  was  atanding  to  Uieir 
endit  in  die  books  af  the  bank.  He/(f,  that  the 
basftaad  wiaa  entitled  to  the  688/.;  but  tint 
SilM9iLwei«  ndiject  to  the  idtimate  trusls  af 
lie  aetttleaaent,  as  beiiif  aamud  produee  rt- 
morning  numppUsd  at  tihe  wife^s  death.  JbAa- 
stoMY.  humb,  15  Sim.  308. 

2.  lU-treatmenL—SeUlement  of  wife's  for- 
tne. — ^A  testator  gave  several  annuities  to  ibur 
nnaiaiiaed  nieces^  a  married  niece,  and  a 
nephew,  with  a  proviso  for  cesser  on  alien- 
am  ;  ihe  testator  declaring  his  intention  to 
be,  that  the  annuilaes  should  be  received  as 
•ome  provision  towards  the  msdntenance  of  the 
anmntants  during  their  lives,  and  that  the  an- 
Sttity  of  the  married  niece  should  be  for  her 
aok  and  separate  use :  Held,  that  the  annuity 
flf  an  unmarried  niece  was  not  limited  eo  as  to 
flKdade  ^le  marital  ng^  of  a  husband  witfi 
whom  she  subsequently  married. 

A  husband,  ahiartty  after  hk  marriage,  ceased 
ta  fohihir  «rid&  his  wife,  and  oavar  provided 
her  aith  a  home*  or  eaatributed  towards  hjO- 
QppoEt.  but  left  her  to  be  aupiwtited  by  her 
Qstoa,  whilst  he  received  and  appncmiated  to 
biiMell  her  JBOooae,  and  threaloaad  her,  by 
as  wan  aa  asarda^  with  penuiial 
la  a  auk  iiurtitated  by  Um  wife 
tha  hnahaad  and  the  traataea  af  an 
jaunty  of  502.,  (which  ajpMwd  tahe  all  Imt 
s,)  the  Court  directed  the  annuity  to  be 


paid  to  her  for  her  support  till  further  order. 
QUchristY.  Color,  1  De  G.  &  S.  188. 

INASMNITY. 

See  Traa^,  1,  3  ;  Title  Deeds. 

INFANT. 

1 .  Contract  with,wkensupposei  to  be  of  age,'-' 
A  man  cannot  be  dischargea  in  equity^  after  lua 
m^ority,  on  a  purchase  or  sale,  or  contrad^ 
made  during  his  minority,  on  the  meregroaad» 
that  without  any  false  asserticm  by  the  infamy 
the  other  party  believed  he  was  not  a  minor, 
and  dealt  with  him  on  the  supposition  that  only 
adults  could  enter  into  such  transactions.  The 
Court,  therefore,  refused  to  entertain  a  bin  for 
an  iiyonctioo  to  restradn  an  action  brought  to 
recover  certain  railway  shares  which  had  been 
sold  and  assigned,  by  deed,  to  the  plaintiff  in 
equity  by  the  plaintiff  at  law,  during  the  in- 
fancy of  the  plaintiff  at  law,  there  being  no  evi- 
dence against  the  plaintiff  at  law  of  misrepre- 
sentation as  to  his  infancy.  Stikeman  v.  Dam^ 
son,  1  De  G.  &  S.  90. 

Cases  cited  in  the  jadgm*Qt:  Rex  r.  Bordett, 
4  B.  &  Aid.  161,  16^;  Bristoa  v.  Eastroao,  1 
ilsp.  ITS;  PMke.  N.  F.  C  S123;  Mills  v. 
GBsbsa,  1  K«B.  140  ;  Jobnaan  t.  Pie,  1  ho9» 
169;  1  Sld«  258;  1  Keb.  905;  Jennings  T« 
Randal],  8  T.  R.  S35 ;  Gmea  v.  Greeabaak,  t 
Marsh,  485  ;  Scxoggan  r.  Stewardsons  3  Keh. 
369  i  Jackson  ▼.  Hobhouae,  3  Mer.  483;  Chufc 
v.  Cobbey,  t  Cox,  173;  VVatU  v.  CreaweD,  9 
Vin.  Ah.,  lit.  "Enfant,"  N.  pi.  «4,  p.  415  i 
SsTage  ▼.  Foster,  9  Mod.  38 ;  Hearle  r.  Green- 
bsnk,  3  Atk.  695;  Esroo  t.  Nicfaolas,  t  Eq. 
Ca.  Ab.  469;  Cory  v.  Gertdken,  2  Med.  4»; 
Overtax  r.  Beoister,  3  H«re,  503;  Ezpai«e 
WatsoD,  16  Ves.  265;  BetftM  v.  Uodgei,  9 
Biag.  365;  Good*  v.  Hairimia,  5  B.  &  Aid. 
147. 

2.  Misr^reseniaUon.'^liease.'-The  gaardian 
of  A,  B,,  (an  infant)  appointed  hv  the  Eccleei- 
astical  Court,  grants  a  lease  of  the  infant's 
lands,  receiving  a  preminm,  and  at  the  time  of 
granting  the  lease  the  infant  is  pvesent,  and  re- 
presents to  the  lessee  that  the  lessor  is  his 
guardian.  The  infant  is  also  an  attesting  wit- 
ness to  the  lease.  He  attains  his  majority,  and 
then  grants  a  lease  of  the  same  lands  to  another 
lessee.  On  a  hill  filed  by  the  former  lessee 
against  A.  B,  and  the  new  lessee,  to  have  the 
first  lease  confirmed,  or  the  pemium, refunded, 
with  interest— a  decree  made  according  to  the 
latter  alternative  of  the  prayer.  Esron  v. 
Nicholas,  1  De  G.  &  S.  119;  lisg.  Lib.  1732, 
A. foL  313. 

INJUNCTION. 

See  PoriaerA^p,  2. 


^rroneott^  decree, — ^Where  A  decree  or  order 
under  which  money  has  heea  paid  is  reversed 
on  appeal,  the  money  is  in  general  ordered  to 
be  repaid  withotU  interest.  Parker  v.  MorreU, 
2  Phill.  453. 

SeelVM^r. 

lOniT  TSNAKCT. 

See  Eqmldble  Re. 
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JUBI8D1CTION. 


1.  Agmey.-^S^oeej^  ehattek.'^l^e  jwrndiG* 
tion  to  protect  oy  injunctioa  the  poMetaion, 
and  to  decree  the  delhrery  up,  of  speo^  chattete, 
is  not  confined  to  ohatteUi,  the  loss  or  ujory  of 
which  would  not  be  adequately  compeneated 
by  damages ;  but  extends  to  all  cases  in  which 
taa  party  in  possession  of  the  chattels  has  ac* 
quixed  such  possession,  through  an  alleged 
abuse  of  power  on  the  part  of  one  standing  in 
a  fiduciary  relation  to  the  plaintiff.  Wood  v. 
RowcUffe,  2  Phill.  382. 

2.  Award  under  order  at  niri  prhtt. — Lord 
Chancellor. — Semhle,  where  an  action  is  refer- 
red by  an  order  at  nisi  prius^  this  Court  has 
no  jurisdiction  to  interfere  with  the  certifi- 
cate of  the  referae  or  the  judgment  entered  up 
pursuant  thereto^  on  any  ground  on  which  it 
would  not  have  such  jurisdiction  if  the  judg- 
ment had  been  obtained  in  the  ordinary  oourae 
upon  the  verdict  «£  a  jury.  Chuck  v.  Cremer, 
2  Phill,  477. 

Cases  cited  in  the  judgment :  Nichols  v.  Chslle, 
14  Ves.  268  ;  Uwrriaon  v.  Nettteship,  3  M.  & 
K.  5t3. 

3.  RolW  Court. -^  The  Vice- Chancellor,  by 
pttmisaion  of  the  Lord  Chanioellor^  granted  an 
imunction  in  a  cause  attached  to  BWs'  Court: 
Held,  that  the  Master  of  the  Rolls  had  no  au 
ihority  to  dissolve  it.  Paredes  v.  Lizardiy  9 
Beav.  490. 

4.  RoUs*  Col•r^— The  absence  of  a  remedy 
for  a  supposed  wrong  in  another  place,  is 
not  of  itself  any  reason  for  this  Uourt  as- 
suming a  jurisdicUon  on  the  subject.  The 
case  must  be  such  ss  to  bring  it  properly 
within  the  jurisdiction  of  this  Court  on  other 
flTOunds.  Ryves  v.  Duke  qf  Wellington,  9 
Beav.  679. 

LBSSBR   AND  TRUSTIB. 

See  Trust,  3. 

LUNATIC. 

See  Parinerekip,  1. 

MARSHALLING  AS8BT8. 

Debtor  and  Creditor.  —  Administration.  — 
Specialty  creditors  having  exhausted  their 
debtor's  personal  estate,  a  decree  was  made  for 
marshaUing  his  assets.  A  considerable  time 
tU^sed  before  the  real  estate  could  be  made 
avaihible  for  the  purposes  of  the  decree :  Held, 
that  the  simple  contract  creditors  were  not  en- 
titled to  have  the  interest  which  would  have 
accrued  on  the  specialty  debts,  if  they  had  re- 
mained  unsatisfied^  as  well  as  the  amount  of 
the  personal  estate,  raised  out  of  the  real  es< 
tates,  and  apptied  towards  satisfaction  of  their 
debts.    Cradock  v.  Piper,  15  Shn.  301. 

See  Creditor,  9. 


See  lUeetoer. 


MORTGAORR. 


NRXT  or   KIN. 

W\fe.  —  Held,  upon  the  construction  of  a 
settlement  containing  an  ultimate  limitation  to 
the  next  of  kin  or  personal  representatives  of 


A.'mz  due  course  of  administration  acoor£ng 
to  the  Statute  of  Distributions,  that  the  wife  i 
A.  who  survived  him  was  excluded.    Kihim  v. 
Leach,  34  L.  0.  380. 
See  Settlement. 

PARTirroN. 
In  a  suit  for  partition,  if  a  reference  is  as- 
cessary  to  ascertain  the  interests  of  the  parUes, 
the  direction  for  the  commissioner  ought  to  be 
postponed  tmtil  the  hearing  for  fcur.  dirs.  Cole 
V.  Setoelt,  15  Sim.  284. 

PARTNERSHIP. 

1.  Dissolution ,-:- Lunqtic.  —By  articles  of 
partnership  between  A.  and  B.,  the  partnership 
was  to  be  dissolved  on  either  party  giving  six 
months'  notice.  Am  gave  the  required  notice : 
Held,  that  it  was  effectual,  notwithstanding  JB. 
was  injsane  when  it  was  given.  Rohertsou  v. 
Lockie^  15  Sim.  285. 

2.  lifpmstiom.  — A  member  of  a  partnership 
firm  who  had  vemo¥ed  the  partnership  books, 
was  at  the  suilt  of  his  co-partner  reatrained  by 
the  Court  from  keeiling  the  books  elssirhen 
than  on  the  partnersnip  premises.  Qrestnt  v. 
Qreatrex,  35  L.  O.  238. 

3.  Execution  against  share  of  one  partner ,^ 
EflTect  of  equity  of  an  execution  against  the 
share  of  one  of  two  partners  in  the  partnership 
stock.  Habershon  v.  Blurton,  1  De  G.  &  S. 
121. 

PIRATING  NAME. 

Public  company. — ^Where  one  public  com- 
pany assumed  a  name  in  some  respects  similar 
to  another  public  company,  but  it  appeared  that 
the  former  was  not  lucely  to  suffer  any  injury 
from  the  resemblance;  an  injunction  to  re- 
strain the  latter  from  continuing  their  name 
and  title  refused^  with  liberty  to  plaintifis  to 
bring  an  action  at  law.  The  London  and  Pro- 
vinctal  Law  A»suranee  Society  v.  The  London 
and  Proffincial  Joint'  Stock  Life  Insurance  Com' 
pony,  35  L.  0.  96. 

PURCHAffRR. 

TitU. — Decree.— The  Court  will  not,  upon 
motion,  discharge  a  purchaser  from  his  pur- 
chase, upon  the  ground  of  objections  wnicfa 
affect  the  propriety  of  the  decree  for  sale; 
thongh  where  the  purchase-mon^  was  very 
small,  it  allowed  the  objections  to  tne  decree  to 
be  raised  upon  petition. 

A  purchaser  is  not  entitled  to  be  relieved 
from  his  ourchase,  upon  the  ground  of  the 
decree  unaer  which  the  sale  is  made  bong 
irregular.    Baker  v.  Sowter,  34  L.  O.  133. 

RAILWAY  P0WRR8. 

It  is  on  the  ground  of  a  general  public  good 
that  the  legidature  grants  to  rulwav  companies 
the  compulsory  powers  of  taking  Use  property 
of  individuals. 

In  questions  between  companies  and  indi- 
viduals, whose  property  the  former  seek  to  take 
under  compulsory  dausee  in  their  acta,  the 
Court  does  not  strain  the  oonstmctioiL  of  the 
aet  in  favour  of  the  former. 
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When  the  power  of  eompMog  a  nLllwB]f  ae- 
eordb^  to  the  intentioti  or  the  legi^latare  de- 
pends on  the  Yoluntarv  coBseitt  of  mdividuals 
having  property  in  the  proposed  line,  such 
oonaent  ought  to  he  obtaioed  by  the  company 
hefore.they  ptvc^d  in  the  nndertakiog. 

Whether*  where  it  is  evident  that  the  line  of 
a  railway  cannot  be  fuUv  completed,  the  com- 
pany have  a  right,  compulsorily,  to  take  any  part 
of  the  property  in  the  proposed  line,  qumre* 
Gra§  T.  Lvoerpool  and  Bury  HaUway  Company, 
9  Beav.  391. 

BMlCAINDVIt-lCAK. 

See  Tenant  far  Itfe. 

BSCBITBiU 

MoHy&ye, — A  receiver  of  mortgaged  pro- 
perty ^ipointed,  pending  the  account  under  a 
decree  of  foreclosure,  on  the  application  of  the 
penooal  Tcmsentaisvea  of  the  mortgagee, 
whero  the  heir  vefneed  to  take  possession; 
the  appointment  hein|^no  more  than  what  the 
heir  might  have  done.    Tkoma$r,  Damts,  96 

bolls'  coubt. 
See  JurUdiction,  3,  4. 

sb^abatb  pbopbbty. 
See  Bushand  and  Wife, 

8BTTLKMBNT. 

Vexi  tf  Kit.— Trustees  of  a  settlement  were 
to  stand  possessed  of  the  trust  fund,  (consist- 
ing of  twelve-fifteenths  of  a  larger  fund,)  in 
trust  as  to  one  share  for  the  settlor's  daughter 
il.  lor  her  life,  and  then  for  her  children,  who 
were  to  take  vested  interests,  if  sons,  at  21, 
and,  if  daughters,  at  21,  orhiarriagei  andif  il. 
should  have  no  children  who  should  live  to 
attam  a  vei^ted  interest  in  the  fund,  then  to 
stand  possessed  of  the  share  so  given  to  A. 
and  her  children,  in  trust,  as  to  one  moiety,  for 
the  settlor^s  daughter  B.  and  her  children:  and, 
as  to  the  other  meaety^  lor  his  daughter  C.  and 
herchild]^n»  under  Uie  sfune ,  limitations  and 
restiictions  to  which  the  gift  to  A*  and  her  chil- 
dren had  been  subjected.  Then  followed 
similar  dispositions  of  the  remainder  of  the  trust 
fund  in  favour  of  £.  and  her  children,  and  C, 
and  her  children,  with  limitations  over  of  each 
share  (in  the  event  of  either  J3.  or  C.  dying 
without  leaving  children  who  should  attam  a 
rested  interest)  to  the  other  two  daughters  and 
their  children,  \x^  moieties  as  before,  But  in 
case  there  should  not  be  any  child  or  children 
of  idt.,  B.,  and  C,  who  should  live  to  gain  a 
vested  and  tranStciissibYe  raterest  in  the  said 
twirive«fifiteenth  parts,  or  any  part  thereof,  under 
and  by  \'irtiie  of  the  settlement,  then  the 
tnisteea  were  to  ptty,  tisnyn^  and  tr^msfer  the 
wkoU  of  the  said  twelve-fifteenth  partB  unto  the 
maa  pfiin  o£  the  settlor.  The  setUor  died, 
hanog  by  ^19  witt  made'ji.,  B.,  ami  C.  ills  re- 
Mugacy  legatees.  Aflber  hiis  death,  C.  died  with- 
ont iesiie«  -  TbtnB, died inthout issue,  leaiving 
A.  surviving  her,  who  had  two  ohildren,*  one 
of  whom,  a  daughter,  was  married :  Held,  that 


J.  haviiiff  a  child  who  had  Kved  to  gain  a 
vested  and  transmissible  interest  in  the  fund, 
was  not  entitled  to  any  portion  of  it  wider  the 
limitatKNi  to  the  "  next  of  km  "  of  the  settknr; 
consequently,  that  so  much  of  the  fund  aa  did 
not  |i«88  under  the  limitatbns  other  than  that 
to  the  Beit  of  kin,  resulted  to  the  settlor,  and 
passed  under  his  will  to  his  residuary  legatees, 
fVettwood  v.  Slater,  1  De  6.  &  S.  1. 


80LICIT0B. 

See  Truit,  4. 

SFBOtriO  CHATTBLS. 

See  Jurisdiction,  1. 

TBNANT  FOB  LIFB. 

iieiiMtiidtfr-Miem.*— Tenant  for  life  held,  upon 
the  terms  of  the  will,  entitled  to  the  acttud 
income  made  of  the  testator's  property  invested 
in  mortgages  and  shares,  from  the  time  of  the 
death  untU  the  conversion.  Sparling  v.  Parker, 
9  Beav.  624. 

See  Title  Deedi;  Truet,  5. 

TBNANT  IN  TAIL. 

Arrangement  hettoeen  a  father  and  son  for 
barring  en/oi/.— Where  the  main  consideration 
moving  from  the  son  was  an  undertaking  to 
pay  the  father's  debts,  even  the  circumstance  of 
several  of  the  most  important  items  being  left 
in  blank,  was  held  insufficient  to  set  the  trans- 
action aside,  as  agsdnst  the  father,  though  the 
son  was  onty  iust  of  age ;  as  a  family  arrange, 
ment  of  that  description  cannot  be  supposed  to 
have  depended  upon  any  very  exact  calculation 
as  to  the  amount  bf  the  debts.  Bellamy  v.  Sa» 
bine,  2  Fhill.  440. 

TITLB   DBBDS. 

Tenant  for  Itfe,  —  Indemnity.  —  Where  an 
equitable  tenant  for  life  of  real  estates  applied 
for  the  delivery  to  him  of  the  title-deeds  for 
certain  purposes :  Held,  that,  under  the  cir* 
cumstances,  they  ought  not  to  be  pwted  with, 
unless  an  indemnity  was  given.  Dqvis  v.  Con^ 
bermere,  36  L.  O.  192. 

TITHKS. 

An  act  for  making  a  railway  enabled  the 
comoany  to  pull  down  the  houses  of  a  parish  in 
the  City;  and  provided  for  the  indemmty  of  the 
rector  in  respect  of  his  rights  to  the  tithes  of 
2s,  9d,  in  the  pound  on  the  removed  buildioffs, 
by  enacting  that  the  company  should  pay  Um 
rector  tithes  in  respect  of  the  houaes  removed, 
according  to  the  last  asseesment  thereof  to 
Lady-day  preceding,  equal  to  the  loss  sustained 
by  the  want  of  occupiers  owing  to  such  re* 
moval,  until  new  houses  or  other  buildings 
should  be  erected  of  such  annual  value,  that 
the  tithes  payable  thereon  should  be  equal  to 
the  tithes  payable  on  the  bttildings  removed, 
such  payments  to  diminish  in  proportion  to  the 
yearly  sums  actqailv  payable  for  tithes  on  the 
new  buildings.  The  company  pulled  dawn 
houses,  on  some  of  which  tne  tithes  of  is,  9dL 
in  tihe  pound  were  paid  on  the  full  annual 
ralae,*«'or  others  of  which  the  same  had  been 
paid  by  agreement  between  the  rector  and  the 
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oocnpier,  at  less  thaa  the  full  annual  value — 
md  sereral  on  wfaidt  the  tfthes  had  been  whoHf 
•r  partiy  remitted  hf  the  rector  for  the  sake  of 
Biruion^. 

Hdd,  that  the  rector  was  not,  under  the 
KlAway  Act,  entitled  to  fStfaes  from  tho  com- 
pany according-  to  the  vahie  at  which  the  pro^ 
pertv  removed  was  assessed  to  ihe  poor-rate. 
'  Thai  the  rector  was  entitled  to  titlies  zrom 
the  company  accorcTmg'  to  the  annnal  value  at 
which  the  property  reauved  had  been  last  fixed 
by  agreement  between  the  rector  and  the  occu- 
pier. 

That  where  no  agfeoneBt  was  proved  to  have 
been  made  between  the  rector  and  occupier,  Ae 
sum  last  collected  as  tithes  should  be  taken  as 
representing  2s.  9d.  in  the  pound  on  the  annual 
VMe  of  the  buildings.  LeMf  v.  London  and 
BhekwaU  Railway  Company,  5  Hare,  (>05. 

TBUST. 

1.  Indemnify  clause.  —  Contingency,  —  Ja- 
otttrte^. — ^Trustees  are  liable  for  the  loss  of  trust 
mnds  which  never  came  into  their  possession, 
notwithstanding  the  existence  m  the  settlement 
<^  a  clause  of  indemnity,  if  it  was  possible  for 
them  to  have  got  in  the  funds.  That,  under 
certain  circumstances,  the  trusts  might  not  have 
acisen,  is  no  justification  for  cot  getting  in  the 
trust  fund. 

The  Court  will  not  direct  inquiries  as  to 
whether  the  trust  fund  could  be  got  in  without 
a  primd  facie  case  to  show  that  it  could  not. 
Fenwick  v.  GreenweU,  34  L.  O.  545. 

2.  Lessee  and  trustee,  —  A  testator  gaire 
power  to  hia  trustees  to  become  lessees  of  the 
trust  property.  One  of  them  availed  himself 
of  it,  and  the  other  trustee  did  not  actively  in- 
terfere in  the  management  of  the  trust.  The 
trastee-lessee  was  removed  by  the  Master  of 
the  Rolls,  at  the  instance  of  the  ce^fat  que  trust, 
on  the  ground  of  the  inconsistency  of  his  duties 
of  lessee  and  trustee,  and  upon  appeal  upon^ 
that  and  other  grounds.  Passingkam  v.  SfSr- 
ham,  9  Beav.  424. 

3.  Indemnity, — A  marriage  being  in  contem- 
plation, A.  B.,  the  intended  wife,  conveyed 
property  to  trustees,  for  herself  until  marriage, 
and  then  for  her  separate  use  for  life,  without 
power  of  anticipation,  and  subject  to  certain 
latereats  to  her  husband  and  children,  if  any, 
for  herself.  Before  the  marriage  took  efifect, 
the  trustees  committed  a  breach  of  trust, 
against  wliich  A.  B.,  by  her  solicitor,  gave  an 
indemnity.  The  marriage  took  effect  two  years 
after  the  settlement,  and  the  husband  died 
wkhout  children:  Held,  that  the  indemnity 
was  valid  and  subsisting,  and  that  the  trustees 
had  been  released  from  their  liability.  Qkost 
V.  Wtdler,  Upton  v.  W^aller,  9  Beav.  497. 

4.  SoUsitor.  —  Where  trustees  for  sale  seU 
the  trust  property,  and  place  the  conveyance, 
esecutcd  by  them  and  having  their  receipt  en- 
dened,  in  the  hands  of  a  solxitor,  who  receirea 
and  misapplies  the  purchase-money,  they  sre 
liable  for  a  breach  of  tmst.  Gkostr,  fVmUer, 
Upian  ▼.  Walkr,  9  Bear.  497* 


5.  Children, — Tenant  for  life.— In  a  suit  by 
cMdrvn  aganH  trostees,  to  imdce  them  IaS)le 
for  a  breack  of  trust,  it  was  alleged  by  the 
trasleee  that  their  co-defendant,  the  tenant  fix 
nkf  had  concinvML  IRie  decree  was  made 
wanat  the  truateee,  without  prepimce  to  sny 
nght  or  lemedy  thev  might  hare  agaanst  the 
tenant  for  fife.  Jfeyerv.  Moatriam,  9  Beav. 
521. 

6.  Ltauimty  of  esH^  ^  dberaenf  frvff et .— « 
A  marriage  settieowBt,  nude  in  ISll,  recited 
that  the  husband  was  entitled  to  20,000nipee8; 
secured  by  a  note  of  the  East  India  Cbmpanv; 
and  10,000  rupees^  pait  thereol^  were  thereoy 
assigned  (with  certain  property  of  the  infie)  to 
the  trustees  of  the  settlement,  upon  trust  for 
the  husband  and  wife  for  tkeir  lives,  with  le- 
mainder  for  the  childreB  of  the  marriage.  One 
of  the  trustees  died  six  wedcs  after  the  setds- 
mcnt  waa  made.  The  hMsbssMJ  died  in  iai9» 
and  the  wife  in  1832.  The  trualees  ^  aal* 
nor  did  the  survivor,  take  any  step  dwiing  the 
lifetime  of  the  husband  to  recover  the  10,000 
miieea.  After  thev  had  attamed  their  a^is  ef 
21  years,  the  chilaren  filed  a  bill  agauMt  the 
surviving  trustee  and  the  representatives  of  the 
deceased  trustee,  for  an  account  of  the  trust 
funds,  charging  them  with  the  10,000  rupees. 
Under  a  reference  to  the  Master,  to  inquire 
whether  the  defendant  might,  by  due  diligence, 
have  received  or  got  in  the  10,000  sicca  rupees, 
the  defendant  produced  evidence  showing  it  to 
have  been  the  common  belief  of  persons  who 
knew  the  husband  that  he  was  not  possessed  of 
any  such  property,  but  no  proof  waa  given  that 
the  husband  was  insolvent;  and  the  Court 
charged  the  surviving  trustee  with  the  fund, 
and  interest  from  the  death  of  the  wife,  and  di- 
rected a  reference  to  inquire  the  value  of  the 
10,000  rupees  at  the  time  of  the  settlement. 

The  representative  of  the  trustee,  who  <£ed 
six  weeks  after  the  making  of  the  settlement, 
was  not  a  necessary  party, — such  trustee  not 
having  possessed  any  part  of  the  trust  funds, 
and  not  being  chargeable  with  the  default. 
SivMS  V.  Byre,  6  Hare,  137. 

7.  Interest, — A  firm  in  India  collected  the 
estate  of  a  deceased  person,  in  that  country, 
under  a  power  of  attorney  from  the  administra- 
trix in  England,  and  remitted  the  amount  to 
their  agents,  a  firm  in  London,  with  an  order 
to  pay  it  the  administratrix  upon  receiving  a 
proper  discharge.  The  London  firm  decli^d 
to  pay  over  the  fund  to  the  administratrix,  on 
the  ground  that  the  letters  of  administration, 
which  she  had  obtained,  did  not  bear  a  sufii- 
cient  stamp.  A  suit  was  soon  afterwards  in- 
stituted bv  other  persons,  claiming  to  be  next 
of  kin  of  the  intestate,  for  the  administration  of 
the  estate,  and  to  restrain  the  payment  to  the 
intestate.  The  London  firm  were  defendants 
to  the  suit.  No  application  was  made  to  pay 
the  money  into  Court  for  upwards  of  10  years, 
and  during  the  whole  of  this  period  it  remained 
in  the  hands  of  the  Londoa  firm,  mixed  with 
their  own  moneys :  Held,  that  the  London  firm 
was  not  liable  to  pay  interest  on  such  moneys. 
Wo^e  T.  Findlay,  6  Hare,  66. 
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PBOMISED  BEroftM 

OTTHV 

ECCLESIASTICAL  COURTS. 

Tax  govenunent  ttand  ]dedged  to  intro- 
dve  a  Ml  next  Scimkia  for  momung  the 
I  Cowt%  tlie  moxjuiava  yuna^ 
1  by  wUch  fass  long  h!eai  a 
scmdal  and  irproadi  to  our  jadicna  system. 
Tke  saVject  mn  biougiit  under  the  eon- 
sidentioiL  of  the  House  of  Commons,  daring 
the  last  week,  hj  Mr.  Beuyerie,  the  member 
for  yilmaraoclf  J  who  prdaced  the  resohi- 
^«H  we  eaneK  hj  «  statement^  represeated 
to  bvre  been  rmiarkilile  for  its  ekernesa 
tt^^  power  of  eoBdensttiQB  idiidi  itcs- 
lubited.  The  resolutions,  which  furnish  a 
tokrablj  correct  analysis  of  the  substance  of 
thehoDOuxBblD  and  learned  member's  speech, 
iioe  in  these  words  ^  _ 

*nat  the  EcdeaisBtical  Co«vu  of  England 
and  Wales  have  been  the  subject  of  several 
pobfic  inquiries,  which  have  shown  them  to  be 
tolifly  ineaiiable  of  fi^mniny  thu  important 
fiacliaiia  theyaffisctto  ezerdae.  That  these 
CsKts  ksTe  not  only  to  decide  questions  con- 
coaiiy  eeBaeof  the  most  important  civil  rights 
of  the  salgecW  hat  they  exerdse  a  criminal  ju- 
"Hiftftrw^  pv^tended  to  be  fro  salute  anima, 
whkh  touches  his  piuycity  and  personal  Gberty. 
Hat  the  Jaw  they  adasDister  urgently  requires 
amdaasBt.  l£at  iHmoi  system  of  procedure 
ii  inn— petiblfi  with  the  effectoal  attainment  of 
&SMBdB«f  jvstioe.  Hut  they  are  not  only  in- 
bat  costly.    That  their  continuea  ex- 


ioBiotfae8aIject,andascan-  caused  the  various  schemes 
M  to  tba  jaAdal  aystem  of  the  country.''        *"-'  ^^'^  ^-^  -^ *'^ * 

It  wm  tnMf  ateM  h]^  Me.  Benvene, 
tkt  his  object  was,  "  to  stir  up  and 
Vol..  xzxTi.    No,  lflS7. 


the  government  to  make  a  vissorous  effort 
to  gi^ple  and  deal  with  the  siS>|ect.'*  In- 
quiry was  eshansted.  The  evil  was  ad* 
mitted.  Beferriag  to  the  various  inveatt- 
gatioBS  which  hM  tulcea  place  under  tha 
sanctmn  of  pariiament,  withao  die  last  18 
years,  he  stated  that» — 

"  IVevious  to  1839  a  eonnamoB,  composed 
of  the  most  eminent  persoiM  in  die  church  and 
in  the  profession  of  toe  law,  induding  the  late 
Archbnhop  of  Canterbury,  the  preseat  Bishop 
of  London,  the  Bishop  of  Dinham,  the  late 
Lord  Tenterden,  the  late  Lord  Wynford,  the  late 
Sir  N.  Tlndal,  the  hOe  Sir  J.  Nidmll,  and 
others,  was  appointed  to  inqvm  into  the  subject 
and,  after  a  lengthened  investigation,  they  made 
a  learned  and  able  report,  which  be  contended 
fully  bore  out  the  resolutions  he  was  about  to 
submit  to  the  house.  In  1833,  the  Real  Pro- 
pertyCommissiott,  inehidiag  Lord  Gampbally 
Mr.  Thmey,  Mr.  Hodsoo,  Md  Mr.  Dnvalfinves- 
tigatedahage part  of  the  aabjsci  relating  to  the 
teatamntary  juriedicti«a  of  theae  Couits,  and 
thtj  MMMie  a  aoaaimoas  report  ationgfj  con« 
demnatory  of  the  system  wluch  was  stOl  allowed 
to  exist.  A  committee  of  that  house,  presided 
over  by  the  president  of  the  Board  of  Trade, 
also  sat  in  the  same  year,  and,  having  inquired 
fiilly  into  the  subject,  they  laid  a  report  apo* 
the  table  stridly  in  haimoay  with  the  rqiort  of 
the  Reid  Pkaperty  Commiesiaa." 

After  advertins;  in  detail  to  the  abortive 
attempts  made  by  successive  eovemmenta 
to  legislate  on  the  subject,  mt.  Bouverie 
suggests  the  reasons  which,  as  he  conceives, 
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they  did  not  go  far  enoagb ;  because  they  did 
not  deal  with  the  evil  as  one  which  it  was  ne- 
cessary to  eradicate ;  because  they  endeavoured 
to  reconcile  two  interests  which  were  wholly  in- 
compatible ;  because  they  attempted  to  nullify 
or  conciliate  the  hostility  of  those  interested  in 
the  maintenance  of  the  ezistinff  abuses;  because 
that  hostility,  though  confined  to  a  small  num- 
ber of  persons,  was  combined  and  vigorous ; 
and  because  the  public,  who  were  interested  in 
the  abolition  of  these  abuses,  did  not  come  for- 
ward to  support  the  government,  and  to  insist 
on  the  adoption  of  the  bills  which  had  at  vari- 
ous times  been  introduced.'' 

Having  briefly  enumerated  and  described 
the  Consistory  or  Diocesan  Courts  of  the 
several  Bishops,  tbe  Commissary's  Court, 
the  Provincial  Court  of  the  Archbishop,  the 
Archdeacons'  Courts,  and  the  Courts  called 
Peculiars,  Mr.  Bouverie  thus  describes  the 
Bar  of  these  Courts  :■**- 

"The  bar  of  these  Courts  ever3rwhere  but  in 
London  was  nil,  with  the  exception,  he  believed, 
of  York.  Now,  the  bar  here  was  a  close  mo- 
nopoly. Nobody  could  practise  in  the  Ecclesi- 
astical Courts  in  London,  unless  he  were  a 
member  of  a  close  corporation  in  Doctors' 
Commons, —  a  corporation,  the  privileges  of 
which  were  confinea  to  those  who  had  taken 
the  degree  of  Doctor  of  Civil  Law  in  one  of  our 
universities.  The  practice  of  these  Courts, 
therefore,  was  confined,  not  merely  to  those 
who  had  had  a  universitv  education,  but  neces- 
sarily, from  the  rules  of  tne  universities,  to  those 
who  were  members  of  the  Church  of  England ; 
and,  as  was  always  the  casd  in  such  monopolies, 
the  result  was  aoubly  injurious,— injurious  to 
Uie  profession  itself  m  respect  of  its  learning 
and  its  character,  and  injunous  to  the  public 
who  required  its  services.'' 

After  citing  the  testimony  of  Dr.  Luah- 
ington,  as  to  the  injury  the  profession  had 
undergone  by  being  accessible  to  so  few 
persons,  and  noticing  that,  as  according  to 
the  rules  of  this  branch  of  the  profession, 
the  judges  likewise  must  have  taken  a  uni- 
versity degree ;  men  like  Lord  Campbell, 
the  late  Sir  W.  Grant,  Sur  E.  Sugden,  and  the 
late  Sir  S.  Romilly,  could  never  either  have 
sat  upon  the  Bench  or  practised  in  these 
Courts,  Mr.  Bouverie  proceeded  to  observe 
upon  the  fact  that  the  judges  of  these 
Courts  were  appointed  by  the  bishops,  and 
it  was  entirely  in  the  power  of  the  bishops 
what  should  be  the  duration  and  amount  of 
the  authority  delegated  to  them.  There 
was  no  constitutional  check'  upon  them. 
By  the  Act  of  Settlement  the  judges  of  tbe 
Common  Law  Courts  were  removable  by 
the  Crown  on  an  address  from  the  two 
Houses  of  Parliament,  and  if  one  of  those 
judges  were  to  nusoonduct  himself,  or  prove 


grossly  incompetent.  Parliament  would  thus 
address  the  Urown,  and  he  would  be  re- 
moved ;  but,  however  grossly  a  judge  of  an 
Ecclesiastical  Court  might  misbehave  him- 
self, there  was  no  such  power  of  removing 
him  from  the  Bench. 

Beferring  to  the  history  of  the  Ecdeai- 
astical  Courts,  which  he  styled  "the  purest 
rehcs  of  papal  authority  existing  in  this 
country,"  the  honourable  gentleman  proved 
that  there  had  been  a  constant  current  of 
complaint  against  the  abuses  and  mal- 
administration of  these  Courts  from  the 
time  of  the  Reformation  up  to  the  present 
day.  In  the  present  day,  as  in  earlier 
periods,  it  might  be  truly  said,  "  that  the 
Courts  were  bad  and  inefficient,  and  that  in 
them  bad  law  was  badly  administered  by 
incompetent  judges.**  Glancing  at  their 
jurisdiction,  he  said, — 

It  appeared  '*  that  they  had  exclusive  juris- 
diction in  all  suits  for  separation  from  bed  wid 
board,  or  for  nullity  of  marriage— questions  in- 
volving the  dearest  social  relations,  the  legiti* 
macy  of  children,  the  peace  and.  honour  of 
families.  In  no  set  of  cases  could  it  be  more 
important  that  the  tribunal  should  have  the 
respect  and  confidence  of  the  public.  Then, 
again,  there  was  the  testamentary  jurisdiction 
of  there  Courts,  and  it  was  most  anomalous  and 
monstrous.  They  exercised  the  exclusive  right 
of  pronouncing  on  the  validity  of  all  wills  of 
personal  property;  but  they  had  no  judicial 
power  enabling  tnem  to  determine  the  rights  of 
the  parties,  nor  could  they  administer  the  pro- 
perty under  the  will.  Hence  the  litigants,  after 
getting  a  decision  there  on  the  validity  of  the 
will,  had  to  go  into  Chancery  to  have  their 
rights  under  the  will  determined,  and  thus  to 
pay  another  set  of  lawyers  and  another  class  of 
fees." 

As  bearing  upon  this  branch  of  the  sub- 
ject, the  honourable  member  read  an  extract 
from  a  petition,  recently  presented  from 
Liverpool  aigued  by  130  solicitors,  which 
stated, — 

"  That  the  civil  jurisdiction  of  the  Ecdesias- 
tical  Courts,  especially  in  testamentary  matters, 
proves  almost  aaily  a  source  of  oppression  and 
legal  wrong  to  suitors.  That  your  petitioners, 
in  common  with  legal  practitioners  throughout 
the  country,  are  often  required  to  undertake  all 
the  labour  and  responsibility  of  ciril  suits,  con- 
ducted in  Ecclesiastical  Courts,  without  being 
allowed  to  practise  in  such  Courts,  or  to  receive 
any  emolument  for  their  labour,  except  by 
making  separate  bills ;  which  to  the  suitors  is 
the  occasion  of  further  expense,  of  great  dela^, 
and  of  increased  vexation,  loss,  and  other  seri- 
ous damage,  which  it  is  not  in  the  power  of 
your  petitioners  to  pvsvcDt  fidling  upon  their 
clients." 
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The  absurdity  and  inconTenience  arising 
from  the  fact,  that  whilst  the  Ecdesiastical 
Courts  have  a  jurisdiction  with  regard  to  a 
will  reUting  to  personal  property,  they  have 
oo  jurisdiction  in  respect  to  wills  relating 
to  real  property,  was  forcibly  illustrated  by 
the  case  of  an  unfortunate  individual  named 
Clark,  who  was  21  years  in  the  Queen's 
Prison,  under  the  operation  of  this  strange 
anomaly.     That  case  was  thus  stated : — 

''Mr.  Clark  took  posseBsion  of  a  large 
amount  of  real  and  personal  property  to  which 
he  beliered  himself  entitled  under  a  will ;  the 
Ecdesiastical  Court  held  the  will  invalid  on  the 
ground  of  insanity  of  the  testator;  the  Court 
of  Chancery  held  the  instrument  valid,  and 
confirmed  him  in  possession  of  the  freehold 
estate,  and  yet  was  obliged,  in  execution  of  the 
judgment  of  the  Ecclesiastical  Court,  to  order 
Mr.  Clark  to  renay  the  produce  of  the  personal 
proper^i^which had  been  spent, believing  it  his 
own.  What  could  be  more  moustrous  ?  Here 
was  a  man  imprisoned  for  the  greater  part  of  his 
Me  on  the  score  of  the  invalidity  of  an  instru- 
ment, which  the  highest  Court  of  Equity  in  the 
kingdom,  that  sent  him  to  prison,  actually  de- 
creed to  be  valid !" 

After  touching  upon  the  jurisdiction  exer- 
dsed  by  the  Ecclesiastical  Courts  on  ques- 
tions of  Church-rate, .  and  in  cases  of  de- 
&mation,  where  the  amount  of  costs  in- 
flicted upon  persons  in  the  humbler  classes 
must  have  produced  absolute  ruin,  the 
maker  referred  to  the  case  of  GeiU  v. 
GtUs,  to  which  the  attention  of  our  readers 
has  been  frequently  directed,  as  well  as  to 
the  case  of  the  Rev.  Mr.  Craig,  in  the 
Arches  Court,  to  show  the  suspicions  which 
prevailed  as  to  the  manner  in  which  justice 
was  administered  in  those  Courts.  There 
was  a  monopoly  of  the  Bar,  a  monopoly  in 
the  practice  of  the  proctors,  and  in  both 
those  branches  of  the  profession  were  to  be 
found  intimate  rektions  of  the  judge  who 


**  The  judffe  in  that  Court  (said  Mr.  Bouve- 
rie)  exercised  powers  which  no  judge  at  com- 
iDon  law  possessed.  He  had  no  jury  to  assist 
him  in  the  determination  of  matters  of  fact. 
The  judge  of  a  Common  Law  Court  in  trying 
an  issue  of  fact  was  controlled  and  checked  by 
the  judgment  of  a  jury  of  intelligent  men.  llie 
judge  in  the  Ecclesiastical  Court  had  absolute 
pover  to  determine  matters  of  fact.  That  was 
not  all;  the  judge  in  the  Ecclesiastical  Court 
had  the  most  imperfect  means  of  arriving  at  the 
truth.  He  could  not  hear  the  vivd  voce  exami- 
nation of  witnesses.  All  the  advantages  of 
cross-examinatioD,  and  of  observing  the  de- 
meanonr  and  countenance  of  witnesses  in 
giving  evidence,  were  wanting  in  Uw  Ecdesi- 
astic^  Courts.*' 


Ill 

The  privilege  claimed  by  the  Ecclesiasti- 
cal Court  of  registering  wills  of  personal 
proper^  was  also  adverted  to,  and  evidence 
adduced  to  show  that  the  registry  was  in- 
sufficient, imperfect,  and  objectionable. 
The  amount  extracted  from  the  public  in 
the  shape  of  fees  under  ,this  head,  will 
probably  strike  some  of  our  readers  with 
astonishment. 

"  By  a  return  made  to  the  House  four  years 
ago,  containing  an  account  of  the  fees  received 
by  the  several  officers  connected  with  the  Ec- 
clesiastical Courts  in  England  and  Wales,  it 
appeared  that  the  total  amount  of  fees  recaved 
annually  was  upwards  of  106,000/.,  and  that 
the  amount  received  by  the  deputy-registrars 
was  upwards  of  16,000/.  These  fees  were  one 
of  the  main  abuses  of  the  Ecclesiastical  Courts; 
and  the  existence  of  them  was  really  the  sub- 
stantial difficulty  in  the  way  of  gettmg  rid  of 
those  Courts.  Many  of  the  offices  connected 
with  these  Courts  were  sinecures,  and  some  of 
them  were  lucrative.  In  the  Court  of  the  Arch- 
bishop of  Canterbury  the  principal  registrar  re- 
ceived 7,588/.  a  year;  and  there  were  clerks 
receiving  salaries  amounting  to  several  thou- 
sands a  year.  In  the  diocese  of  Chester  the 
registrar  enjoyed  a  sinecure  of  7,155/.  a  year. 
In  the  diocese  of  York  the  registrar  received 
2,636/.  a  year.  Indeed,  tiie  names  of  those 
who  held  sinecure  places  in  the  Ecclesiastical 
Courts  formed  a  sort  of  index  of  the  families 
of  the  past  and  present  bishops  and  archbishops 
of  this  country." 

The  Secretary  for  the  Home  Department 
admitted  that  he  could  not  contest  the 
proofs,  or  controvert  the  statements  made 
by  Mr.  Bouverie.  He  concurred  with  him 
as  to  the  necessity  of  introducing  some 
sweeping  and  extensive  change  in  the  con- 
stitution and  practice  of  the  Ecclesiastical 
Courts,  and  stated  that  he  and  the  At- 
torney-General had  entered  fully  into  the 
subject,  and  that  a  bill  would  nave  been 
submitted  to  parliament  during  the  present 
Session,  if  there  had  been  any  prospect  that 
it  would  have  received  the  attention  which 
the  principle  and  details  of  so  important  a 
measure  required.  Sir  Robert  Inglis  an- 
ticipated that  the  measure  promised  by 
government  would  be  open  to  the  objection^ 
that  it  would  take  justice  from  every  man's 
door,  and  centralize  it  in  London.  The 
Attorney-General  met  this  observation  by 
warning  the  House,  not  to  assume  that  the 
bill  the  government  was  prepared  to  intro- 
duce was  based  on  the  principle  of  cen- 
tralisation. The  question  involved  matters 
of  great  complication  and  detail,  but  he  be- 
lieved if  they  were  fairly  and  boldly  grappled 
with,  a  measure  might  be  introduced  for 
the  reformation  of  the  Ecclesiastieal  Courts 
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lAkh  wox^d  be  perfee%  sadsfactoiy  to  all 
parties.  The  boBoanMe  and  learned  gen- 
tieman  stated  in  oonclnsiott,  that  he  ms 
fxHy  preTented  from  laying  the  bill  he  had 
prqmred  on  the  table  by  the  appiehension 
that  it  would  proToke  discnssioB,  which 
would  interfere  with  mwe  urgent  matters ; 
bnt  that  it  was  intended  to  introdace  it  at 
an  early  period  of  the  next  Session.  Upon 
this  understanding  the  resolutions  were 
wididrawB. 

It  is  inyosaiblc,  we  diinic,  not  to  feel 
the  force  of  the  oonclusion  come  to  by  Sir 
Gecnrge  Grey,  that  widi  the  opposition  to 
be  expected  fivm  local  interests^  whenever 
tibe  measure  is  introduced,   it  would  be 
utterly   hopeless  to   attempt  to  carry  it 
through  parliament  at  this  period  of  the 
Session.     Strongly  and  uniyersaHy  as  the 
lyyisting  system  is  condemned,  its  ramifica- 
tions  are  too  extensive,  and  its  roots  too 
deeply  planted  and  too  well  nomrished,  to 
Yender  it  posnble  that  the  application  of 
the  axe  should  not  be  met  by  a  stout  re^ 
sistance.    We  hope  the  Attorney-General 
does  not  deceive  himself  when  he  holds  out 
the  expectation  that  the  measure  he  has 
framed  may  prove  satis£u:tory  to  aU  parties. 
A  sads&ctory  measnre  need  not  necessarily 
he  ibvnded  on  the  principle  of  centralization, 
iMrt  no  measure  can  be  satisfactoiy  to  the 
public  which  does  not  involve  extensive 
changes  in  the  constitution  and  practice  of 
the  Ecclesiastical  Courts,  as  well  as  certain 
amendments  of  the  law  as  administered  in 
these  Courts.     No  alterations  can  he  sug- 
lasted  of  any  real  value,  which  do  not  get 
rid  of  "the  hardship,'*  forcibly  pointed  out 
by^  a  writer  in  the  Morning  Chronicle,  "  of 
living  individuals  for  relief,  in  cases  of  the 
deepest  interest  and  greatest  importance, 
into  Courts  where  they  are  unable  to  avail 
tiiemselves  of  the  tried  services  of  a  confi- 
dential familv  solicitor,  or  the  talent  which 
the  command  of  the  entire  Bar  would  oflfer 
to  their  choice.''     Future  opportunities  will 
arise  for  discussing  this  subject.   To  enable 
the  government  to  cany  out  Uie  promised 
measure  of  reform,  they  must  be  cordially 
supported,  encouraged,  and  stimulated  by 
the  exjpression  of  the  popular  will.     The 
matter  is  wholly  unconnected  with  party  or 
politics.     The  grievance  is  understood  and 
admitted,  but  as  the  immediate  pressure  is 
ielt  by  individuals,  and  not  simultaneously 
by  hige  portions  of  the  community,  the 
public  requires  to  be  reminded  how  deeply 
Its  interest  is  ooncemed  in  the  speedy  aoo- 
Gtion  of  this  intoleraUe  nuisance. 


ADMINISTRATION  OF  CRIMINAL 
JUSTICE. 

Mb.  Baikx^,  tbe  member  for  Hull, 
whooe  practical  knoiried^  and  experience 
eminently  qnafifies  him  to  deal  with  natters 
of  this  nature,  haaiikrodnced  a  Bill  "  for  the 
Removal  of  Defects  in  the  Administratisn 
of  Criminal  Justiee,"  the  oliiect  of  «Uck 
appears  to  b^  to  itAtOL  ^e  technical  strict- 
ness of  criminal  proceedings,  so  as  to  ensure 
the  conviction  of  the  guilty,  without  de- 
priving the  accused  of  any  d^ence  founded 
m  justice. 

The  alterations  in  criminal  proceedings 
saggested  by  the  bill  are  fettrf<4d.  They 
relate,  Ist,  to  the  pmiahment  of  acecsaories 
before  the  fact;  2iMlly,  to  the  trial  of  ac- 
cessories after  the  fiict ;  3rdly,  to  indict- 
ments for  stealing  and  receiving  stolen  pro- 
perty ;  and  lastly,  to  the  power  of  Cbuits 
of  Oyer  and  Terminer  to  amend  criminal 
indictments. 

In  cases  of  treason,  and  in  all  misde- 
meanonrs,  an  accessovy  before  the  fitft  is 
liable  to  be  dealt  with  in  aD  respects  like 
the  prindpd,  but  a  different  rule  prevails  in 
cases  of  fdony.  tIus  anomaly  is  proposed 
to  be  got  rid  of  by  providing : — 

'' That  from  and  alter  the  jMJsin^  f/lUf  iff, 
if  any  person  sfaaH  becosM  an  accenory  befoe 
the  bet  of  any  felony»  whether  the  same  bs  a 
fekmy  at  common  law,  or  by  virtue  of  any  sta- 
tute or  statnteB  made  or  to  be  made»  suca  per- 
son may  be  indicted,  tried,  conricted  aad 
punishea  in  all  respects  as  if  he  were  a  princi- 
pal felon.** 

A  failure  of  justice  is  frequently  produced 
by  the  rule,  tibiat  an  accessory  after  the  fact 
to  febny  can  only  be  tried  along  with  or 
after  the  principal  felon.  It  ia  meant  to 
enact: — 

'"Iliat  from  aad  after  AepwiMiyqf  tAw  or^, 
if  any  person  shall  become  an  accesaofy  after 
the  fact  to  any  felony,  whether  the  same  be  a 
felony  at  common  lav  or  by  viitae  of  any  ata- 
tote  or  statutes  made  or  to  be  made, he  maybe 
indicted  Mid  conricted,  either  as  an  acceaaory 
after  the  fact  to  the  principal  felony,  toge^r 
with  the  principal  felon,  or  after  the  conriction 
of  the  principal  felon,  or  may  be  imticted  and 
convicted  of  a  sabatantive  felony,  whether  the 
principal  felon  shall  or  shall  not  have  been  pve- 
vioosly  conricted,  or  ahall  or  shall  not  be 
amenable  to  jnttice,  and  may  ihereofon  be 
poniahed  in  like  manner  as  any  aecesaoiy  after 
the  fact  to  the  same  felony,  if  convictea  aa  an 
acceaaory,  oMty  be  punished ;  and  the  offeaoaof 
such  peraon,  howsoever  indaded,  may  be  in- 
quind  of,  tried,  detennined  and  punished  by 
any  Govt  iriiich  ahall  hcpe  jmaa&etion  to  tiy 
the  principal  felon,  in  the  same  ^nnnn^r  tm  if 


Admmistralmm  tf  Crimmal  AiflliPf.---CipfioAr Aurvui^  BWUnI^  Leaseg. 


ua 


tf»  act»  bf  leBson  of  whick  radi  ptnon  ihtiXt 
hm  become  an  ■coasory^had  been  rmwrittfd 
HthewDe  place  at  the  principal  fdoay :  Pro- 
fided  alvay%  That  nopereon  who  shall  be  once 
dnly  tzied  for  am  sucL  oflGeaos,  whether  aa  an 
weeemotiy  after  the  fact,  or  as  for  a  substantiva 
felony,  fiioall  be  liable  to  be  again  convicted  or 
tried  for  the  same  offence." 

It  k  mU  kii0«Ri  thai,  aecordinc  to  the 
e»  it  is  not  pemitteo^  in  an 
for  fltftiBgi  to  add  a  comft  for 
MceifBg  the  stekn  property  knowkig  it  to 
be  stokB^  •«  in  an  indk^ment  for  receiviag, 
taJQinaeoantforateatii^.  Thiadifficukj 
kdnkvitkky  eMCtwg. — 

^Tliat  from  and  after  the  passm^ofthm  oef, 
m  9fwtj  imficCment  lor  feloaaoualy  tfkaXmg 
WKptttf,  it  aittdi  be  lawfol  to  add  a  count  for 
■wuofisly  lecenrinf  tke  aaaae  propaity,  kn«i^ 
ing  it  to  have  been  atokn  ;  aad  in  any  iadict* 
noLiar  feloniaiiaty  receiving  pronerty  know- 
ng  k  to  have  been  stolen,  it  shaH  be  lawful  to 
I  a  count  for  feloniously  stealing  the  same 
[)6ity ;  and  wbcre  any  snch  indictment  shall 
e  been  preferred  and  found  against  any  per- 
ion,  die  prosecutor  shall  not  be  put  to  his  elec- 
lien,  bat  itlshaH  be  lavHid  far  the  jary  who 
shall  try  the  same  to  find  a  verdict  of  guilty, 
ddier  for  stealing  the  property,  or  of  receiving 
kfaiompp  it  ti^kasv  MaaatoleB;  and  if  auch 
iadktBuai  shaft  kwe  been  pieiamd  and  fiottod 
agBBDit  tma  or  mora  persons,  it  shall  be  lawful 
for  the  jnry  irho  shall  try  the  same  to  find  all 
or  invof  the  aaid  persons  guilty  either  of  steal- 
inc  the  property  or  of  receivkig  it  knowing  ic 
tabare  aeeff  stolen,  or  to  find  one  or  more  of 
fbe  sad  peramagn^ty  of  ateslmg  the  property, 
and  the  elk«r  or  ochera  of  tlMn  gui%  of  >»• 
r  it  knowiMe  it  to  hara  baea  stoleiik'' 


property; 
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amended  by  aoma  oflkxr  of  the  Go«t»  and 
after  aach  aanadmeafftfae  trial  afeail  praeetd  m 
the  seme  saanaer  in  aU  lespeels,  bath  with  re- 
gard to  the  liabifity  o#  witnaaaca  to  beindknad 
for  peijury  or  otherwise,  aa  if  no  soeh  varianoa 
had  appemd." 

The  recital  of  the  proposed  aaaendmeBta 
sufficiency  indkalea  tkcir  talae  aad  iaft« 
portanee.  We  bope  the  bill  has  sot  beoi 
introdaced  at  so  late  a  period  of  the  Sesaioii 
asto  prevent  the  sabject  from  being  folly 
discussed  and  considered. 


It  wiD  be  in  the  recollection  of  our 
zeadeis,  that  pnblic  justice  has,  in  many 
instances,  been  sig;na]ly  defeated  on  criminal 
tiialsy  by  reason  of  a  variance  between  the 
proof  and  the  indictment  in  some  matter 
not  material  to  the  merits  of  the  case.  In 
cises  of  misdemeanour  the  Court  has 
power  to  amend  when  the  variance  is  be- 
tween matter  ia  writing  or  print  produced 
k  evideoce,  and  the  iatonnatioii  or  indiot- 
■rat,  bat  in  cases  of  felony  the  law  giTSS 
no  power  of  amendment.  It  »  now  pro- 
pwid  to  proTide : — 

"That  it  shall  be  lawful  for  say  Court  of 
Oyv  and  Teiminer  and  Generid:  Gaol  Delivery, 
if  such  Court  shall  see  fit  ao  to  do»  tocauaathe 
iadictmsnt  or  infermalion,  when  any  variaaee 
■hall  appear  between  die  praof  and  the  aecital 
or  setting  forth  in  the  indictment  or  informa- 
tion of  any  matter  in  any  particular  or  particu- 
brt  in  die  judgment  of  sndi  Court  net  material 
to  ^  merits  of  die  case,  and  by  wlucb  the 
|Rffty  accused  cannot  hare  been  prc^unicecP  in 
the  conduct  of  Ms  delbute,  to  be  ferthwHAr 


COPTHQLD  FINES  tJNDEB  BUILD- 
ING LEASfi& 

THE  PRINCS  OFWALSS'S  MANOR  OF  KEN- 
MIN6TON,  PARCEL  OV  VHE  DUCHT  OP 
CORITWALI.* 

We  believe  tbatit  is  the  muform  practice 
of  Lords  of  Manors,  of  which  copyhold 
lands  are  hoIden»  to  accept  fines  on  admis- 
sioR  not  exceecQng  two  years'  ground 
RENT,  reserved  en  a  buildiHg  lease,  which 
is,  of  eourse,  the  extent  of  the  iaterest  e£ 
the  copyholder  during  the  lAwtsMe  of  tbe 
lease,  the  improved  rent  during  the  term 

Cted  being  the  excbisive^/wwer^y  of  the 
ier  or  lessee^  and  receivable  by  kimia 
return  for  the  outlay  of  capital  in  the  erection 
of  the  houses  on  the  land. 

The  council  of  his  Boyal  ffighness  the 
Priince  of  Wales  however,  have  thought 
fft  to  demand  the  payment  of  fines  on  ad- 
mission, not  only  according  to  the  ground 
rent,  but  on  the  ptll  racx  rent  of  the 
houses,  and  in  no  inconsiderable  number  of 
instances  finea  on  admission,  after  remon* 
stiances  and  objections,  have  been  paid,  ftr 
exceeding  the  amount  of  the  yrornnd  rent8» 
to  the  manifest  loss  and  injury  of  the  copy- 
holder* 

The  copyhold  property,  however,  held  of 
the  manor  being  by  such  arbitrary  conduct 
so  much  depreciated  that  it  became  alto- 
gether unsaleable,  and  the  admissions  being 
few  and  far  between,  the  council  have  taken 
the  subject  into  their  consideration,  and 
issued  the  subjoined  instructions  to  the 
steward : — 

"  Kmmm^iom  Cepfkoidg. 
**  It  hsriaff  been  rapRsentad  to  the  cmuaeil  ol 
his  Royal  Uighneae  the  Prince  of  Walca^  that  U 
i«  of  material  iowortaaee  to  the  copyhold  teaanta 
of  his  Royal  Uighaeaa,  within  the  Manor  of 
KenningtoQ,  that  some  fixed  rule  should  be  es- 
tablished and  made  known  for  assessing  the 
lord's  fine  upon  the  admission  of  new^  tenanti^ 
m  eases  where  die  property  hae  hemt  impnrved 
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CopyMd  Fine$  under  BmUdmg  Leases.-^Cert^eate  Duty. 


by  the  erection  of  eabetantial  buildinge  under 
building  leasee :  The  council  consider  that  the 
provision  contained  in  the  35th  section  of  the 
7  &  S  Vict.  c.  65,  under  which  the  amount  of 
any  fine  becoming  due  within  a  fixed  period, 
may  be  ascertained  and  settled  b^  previous  ar- 
rangement with  the  copyholder,  is  sufficient  as 
re^ds  future  improvements.     But  in  those 
cases  in  which  the  copyhold  estates  have  been 
heretofore  improved  ov  the  erection  of  sub- 
stantial  buildings  unoer  any  building  lease 
which  may  be  in  existence  at  the  time  of  a  fine 
becoming  payable,  the  council  direct,  that  the 
steward  do  ascertain  whether  the  buildings  are 
of  a  class  which  would  warrant  a  building  lease 
for  a  longer  term  of  years  than  shall  have 
elapsed  since  the  improvements  have  taken 
place,  and  if  such  shall  be  the  case,  and  the 
buildings  are  in  a  tenantable  state  of  repair, 
then  that  he  be  authorized  to  take  such  por- 
tion of  the  customaiy  fine  as  would  be  the  pre- 
sent value  of  such  fine,  (allowing  interest  at  4 
per  cent.),  if  payable  at  the  expiration  of  such 
a  term  of  years,  to  be  computed  from  die  date 
of  the  improvements,  as  would  be  a  proper 
term  of  such  building  lease,  provided  &at  in 
cases  where  building  leases  are  in  existence,  the 
annual  sum  upon  which  the  fine  is  assessed, 
shall  in  no  case  be  less  that  the  amount  of  the 
ground  rents    (if  any)  reserved  upon    such 
building  leases.'' 


Thus  it  appears  that  the  coundl,  not 
satisfied  with  fines  according  to  the  ground 
rent,  seek  to  obtain  a  portion  of  the  im- 
proved rent,  the  property  of  the  Iniilder, 
out  of  the  pocket  of  the  copyholder.  We 
venture  most  emphatically  to  declare  that 
such  an  attempt  is  unworthy  the  advisers  of 
the  heir  apparent  of  the  Crown  of  these 
realms,  and  that  it  ought  not  to  be  per- 
sisted in.  No  private  k)rd  of  a  manor 
would  venture  to  make  such  a  demand, 
whatever  the  utmost  stretch  of  his  legal 
rights  might  etrictmimi  juris  enable  him 
to  do. 

To  demonstrate  the  great  injustice  to  the 
copyholder,  we  add  the  following  illustra- 
tion:— 

A  plot  of  ground  is  let  for  70  years  to 
build  on,  at  an  annual  ground  rent  of  201. 
Four  houses  are  built  of  the  aggregate  an- 
nual value  of  200/.  The  fine  on  admission, 
say  two  years'  value,  would  on  the  ground 
rent  amount  to  40/.,  whereas,  on  the  rack 
r«i^  it  would  amount  to  400/.,  thus  actually 
depriving  the  copyholder  for  20  years  of 
his  entire  ground  rent,  and  then  probably 
before  the  expiration  of  that  period  he  dies, 
and  his  heir  will,  on  admission,  have  to  pay 
another Jine  of  400/.,  and  be  thus  kept  out 
of  possession  of  his  rights  for  20  years 
more* 
We  undentand,  on  information  on  which 


we  can  implidtly  rely,  that  during  the  lam 
of  George  the  Third,  as  well  during  Se 
minority  of  the  then  Prince  of  Wales  as 
during  the  entire  reigns  of  George  the 
Fourth  and  William  the  Fourth,  the  uni- 
form practice  in  the  numerous  estates 
holden  of  the  manor  was  to  take  the  /nes 
upon  the  ground  rente  only. 

Surely  the  matter  demands  the  serious 
attention  of  government  and  the  legislature, 
and  we  are  strongly  inclined  to  think  that  a 
legislative  enactment  prohibiting  lords  of 
manors  from  taking  fines  beyond  the 
ground  rents  would  operate  most  bene- 
ficially to  all  the  parties, — ^the  numerous 
copyhold  tenants  of  the  manor  being  much 
alarmed  at  the  probable  confiscation  of 
their  property  under  pretence  and  colour  of 
law.  These  are  not  times  to  draw  the  bow 
too  tight,  lest  it  break. 

We  anticipate  a  promulgation  of  further 
instructions  to  the  steward,  authorizing 
him  to  accept  fiines  on  the  ground  rent. 


THE  ANNUAL  CERTIFICATE  DUTY, 


The  state  of  public  business  before  the 
House  of  Commons  has  dekyed  the  motion 
for  leave  to  bring  in  the  Bill  to  Repeal  the 
Certificate  Duty.  Those  who  are  best  ac- 
quainted with  parhamentary  tactics  know 
the  numerous  obstacles  which  generally 
stand  in  the  way  of  the  discussion  of  any 
important  measure  such  as  the  present. 

In  order  to  avoid  the  delay  which,  amidst 
the  various  pressing  matters  before  the 
House,  seemed  almost  insurmountable  for 
some  time  to  come,  we  understand  that 
Lord  Robert  Grosvenor,  who  has  the 
charge  of  the  proposed  bill,  deemed  it  ex- 
pedient to  ask  the  Chancellor  of  the  Exche- 
quer, on  Monday  la^t,  the  5th  inst. 

Whether  he  would  undertake  before  the 
next  year,  fully  and  fairly  to  consider  the 
claims  of  the  attorneys  and  solicitors  of  the 
kingdom,  to  be  relieved  from  the  Duty  on 
their  Certificates.  If  his  right  honourable 
friend  would  give  him  that  assurance,  he  would 
not  press  his  motion  for  leave  to  bring  in  a 
bill  on  the  subject. 

The  Chancellor  of  the  Exchequer  said,  that 
in  the  present  state  of  the  finances  of  the 
country,  he  could  not  spare  the  amount  which 
this  tax  raised,  vis.,  about   140,000/.'      He 

•  This  amount  is  overstated,  and  probably 
includes  the  Duty  on  Articles  of  derkshi]^ 
which  it  is  not  proposed  to  alter.  The  Ceitin- 
cate  Duty  does  not  exceed  90,00(M. 


The  Annual  Certificate  Duty.^Mr.  Wanm*8  Lectures. 
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would,  however,  consider  the  claims  of  the 
iodividuals  aUuded  to,  but  at  the  same  time  he 
must  guard  himself  against  being  supposed  to 
make  any  distinct  promise  as  to  the  course 
which  might  eventually  be  taken. 

The  goyemment  have  received  fair  notice 
that  if  they  do  not  grant  the  remission  next 
year,  the  most  strenuous  measures  will  be 
taken  to  obtain  it ;  and  the  important  ques- 
tion now  is,  whether  it  will  be  expedient  to 
leave  the  matter  as  it  now  stands,  or  to 
press  it  forward  to  a  division  of  the  House  ? 
There  is  much  to  be  said  on  both  sides,  and 
we  have  no  doubt  that  the  reasons  pro  and 
coa  will  be  well  considered  by  those  to 
whose  management  the  case  is  entrusted.. 

[See  Postscript  for  subsequent  infonna- 
tioQ  on  this  subject.] 


INCORPORATED  LAW  SOCIETY. 

Mr.  Warren's  Lectures. 

Mr.  Warren  commenced  his  second 
lecture  by  cautioning  his  younger  hearers 
against  stipping  into  the  notion  that  an  at- 
torae/s  articled  "clerk"  was  not  to  all 
intents  and  purposes  a  student ^  as  much  as 
one  preparing  for  the  Bar.  That  ac- 
^piescing  in  the  notion  of  his  being  a  sort 
w  drudge,  or  mechanical  copying  clerk, 
was  caloilated  to  familiarize  him  with  a 
depressed  standard  of  action,  and  inferior 
motives,  and  to  preTent  all  chance  of  his 
being  trained  from  an  early  period  into 
&miWty  with  responsibility,  and  acquir- 
ing habits  of  self-reliance.  He  denned 
"Clerk,"  from  Dr.  Richardson's  Diction- 
ary, as  signifying  "  one  employed  in  learn- 
>ii^,  in  learned  occupations,  or  in  doing 
that,  performing  those  offices,  which  re- 
quire some  learning  or  scholarship  ;*'  and 
said  that  such  was  the  true  sense  of  the 
word  when  applied  to  youths  articled  to  an 
attorney  and  solicitor.  Their  masters  ex- 
pressly coYenanted  to  teach  and  instruct 
them  in  their  profession ;  but  what  if  they 
refiised  or  neglected  or  were  unable  to 
leam? 

Before  a  youth  entered  the  profession, 
he  and  his  friends  should  consider  whether 
he  was  fit  for  it,  and  he  should  not  enter  in 
haste  to  repent  at  leisure.  Mr.  Warren 
proceeded  to  sketch  two  portraits  of  a 
yonth  calculated^  and  one  not  calculated, 
for  the  profession ;  and  then  to  offer  some 
highly  hnportant  and  practical  suggestions 
concerning  the  preliminary  education  of 
those  destined  to  become  attorneys  and  so- 


licitors, strenuously  insisting  on  the  neces- 
sity of  their  having  a  thoroughly  sound, 
practical,  Uberal  education  ;  for  they  must 
prepare  to  encounter  all  comers — difficult 
questions  arising  in  eyery  kind  of  business 
and  employment,  and  even  the  amusements 
of  society.  He  dwelt  much  on  scientific 
cases,  such  as  in  patents,  copyrights,  and 
engineering,  and  forcibly  illustrated  the  ab- 
surdity of  one  attempting  to  deal  with  them, 
"to  whom  they  came  with  the  startling 
glare  of  utter  novelty."  He  insisted  on  a 
thorough  mastery  of  the  English  language, 
and  on  the  acquisition  of  the  Latin  and 
French  languages ;  and  very  earnestly  dwelt 
on  the  necessity  of  being  well  grounded  in 
cyphering  and  book-keeping,  as  perfectly 
inaispensable  to  one  whose  business  through 
life  would  principally  arise  out  of  disputed 
accounts.  How  could  one  not  expert  in 
these  matters  pretend  to  deal  with  the 
fabricated  books  of  a  swindler  ?  He  also 
advised  early  attention  to  acquiring  the  ele- 
ments of  mathematical  knowledge. 

Mr.  Warren  fixed  17  as  the  most  suitable 
age  for  bemg  articled, — and,  having  brought 
a  youth  to  this  point,  proceeded  to  give  a 
great  number  of  practical  suggestions  con- 
cerning his  conauct  in  the  office,  and  the 
proper  objects  to  be  kept  in  view  ;  one  of 
which  was,  to  banish  from  his  vocabulary 
the  word  "  drudgery,"  as  the  mere  catch- 
word of  "ffighty  fools."  He  insisted  on 
the  necessity  of  preserving  courteous  and 
gentlemanly  manners  and  feelings,  to  quaUfy 
them  for  intercourse  hereafter  with  the 
more  poUshed  members  of  society,  as  clients, 
and  whom  coarseness,  rudeness,  under-breed- 
ing, and  flippancy,  would  disgust  and  ahe- 
nate.  He  gave  some  salutary  hints  con- 
cerning their  intercourse  with  the  Judge  at 
Chambers,  and  with  the  Bar ;— emphatically 
enjoined  a  constant  regard  for  truth  and 
honour  in  all  things — and  gave  some  very 
solemn  cautions  concerning  swearing  affida- 
vits, &c.,  in  the  hurry  of  business.  He  in- 
sisted on  preserving  rigorous  silence  out  of 
doors  on  what  came  to  his  knowledge  in  the 
office  ;  and  on  a  constant  cultivation  of  eco- 
nomy, both  of  time  and  money.  "  Never," 
said  he,  "  allow  yourself  to  do  anything  in  a 
Slurry— which  he  defined  as  '  the  condition 
to  which  haste  reduces  an  inferior  man.'  " 

He  concluded  his  lecture,  which  dwelt 
upon  a  great  variety  of  interesting  and  im- 
portant topics,  evincing  a  perfect  familiarity 
with  his  subject,  by  quoting  the  oath  taken 
by  an  attorney  to  practise  his  professioa 
''trulv  and  honestly  to  die  best  of  his 
knowledge  and  abiHty."     "  Under  the  pits- 
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sure  of  tbat  oath/'  Mid  htk  "  you  wffl  fasve 
to  {Hractiae  your  profefisiom  for  the  rest  €i 
your  lives :  and  what  will  he  the  proper 
word  to  designate  the  oooduet  oi  hm  who 
forfiees  that  oath,  or  violtUet  it  V* 


TRINITY  TERM  EXAMINATION. 


The  Examination  for  the  Term  took 
place  on  Tuesday  the  6th  inst.,  at  the  Hall 
of  the  Incorporated  Law  Society,  when  98 
candidates  attended, — several  having  heen 
specially  admitted  under  Judges'  Orders. 
Sir  F.  Dwarris,  one  of  the  Masters  of  the 
Court  of  Queen's  Bench,  presided,  and  the 
other  examiners  were, — ^Mr.  Ranken,  the 
late  President  of  the  Society,  Mr.  Edward 
Leigh  Pemherton,  Mr.  John  Innes  Pocock, 
and  Mr.  John  J.  J.  Sudlow. 

A  preUminary  Examination  took  place, 
as  usual,  into  the  Testimonials  of  the  Can- 
didates : — character  heing  strictly  investi- 
gated, as  well  as  ability  ;  hut  we  hope,  for 
the  honour  of  the  profession,  that  the 
douhts  which  have  heen  raised  in  some  in 
stances  wiQ  he  satisfactorily  removed* 

Our  readers  are  aware  of  the  newspaper 
paragraphs,  which  much  exaggerate  the 
numher  of  candidates,  many  of  whose  names 
are  reiterated  Term  after  Term ;  hut  the 
average  rarely  exceeds  100.  The  love  for 
the  marvellous  usually  makes  it  double  that 
number. 

The  printed  instructions  to  the  can£ 
dates  in  paasine  their  Examination  are 
placed  before  each  of  them  on  entering  the 
Hall,  and  before  commencing  the  business 
of  the  day,  the  Master  who  presides  usually 
addresses  a  few  admonitions  to  the  candi- 
dates. 

On  the  present  occasion  Sir  F.  Dwarris 
said,  that  when,  upon  former  occasions,  in 
the  course  of  his  official  duties,  he  had  heen 
called  upon  to  occupy  that  chair,  he  had 
felt  it  incumbent  upon  him  to  offer  to  the 
assembled  candidates  «  few  words  of  ex- 
hortation, advice,  or  encouragement.  Upon 
the  present  occasion  he  scarcely  felt  called 
upon  to  adopt  such  a  course,  as  he  was  aware 
that  from  Mr.  Warren^  a  gentleman  of  dis- 
tinguished ability  at  the  Bar,  only  so  late 
as  the  preceding  evening,  they  were  likely 
to  have  heard  remarks  upon  their  previous 
preparatory  stndies  and  the  duties  of  the 
course  upon  which  they  were  ahout  to 
enter,  which  he  was  sure  they  must  have 
listened  to  with  both  instruction  and  de- 
hj;bt,  and  which  nught  well  render  unne- 
cessary any  further  treatment  of  suc/h, 
topics.     Besides,  at  a  moment  of  «o  mudi 


aasdety  and  inlmse  inteneBt  on  their  paiii, 
he  was  onwilling  to  detain  them  by  any 
lengthened  remarks.  AU  he  wished  to  say 
should  be  compressed  in  one  sentence  and 
in  two  words  :  it  should  only  be  to  admo- 
nish thesa  in  their  future  practice  to  cul- 
tivate integrity  and  induatiy.  Integrity, 
because,  even  in  a  worldly  sense,  (though 
he  trusted  they  aU  were,  u)d  would  never 
be  ashamed  to  own  they  were,  influenoed 
by  higher  motives)  ;  yet,  because,  even  in  a 
worldly  sense,  they  might  be  assured  that 
character  was  more  profitable  than  cunning. 
Industry,  because  to  obtain  professional 
success  they  must  use  professional  exer- 
tions ; — because  the  only  solid  foundation 
of  permanent  success  in  the  hfe  of  man  was 
unwearied  industry.  "  Proceed  then,'*  he 
said,  "  with  the  business  of  the  day,  each 
relying  upon  himself,  not  betraying  the 
trust  reposed  in  you,  as  gentlemen,  so  as 
to  descend  to  take  a  copy  from  each  other. 
Show  us  the  progress  you  have  made  in 
your  studies  in  the  answers  to  our  ques- 
tions, where  we  do  not  look  for  a  literal 
precision,  hut  seek  to  find  a  proper  spiritof 
inquiry.  Convince  us  you  have  tried  with 
dihgenoe,  and  then  rest  satisfied  that  w€ 
will  judge  with  candour." 

The  examiners  continued  their  hibonrs  till 
past  six  o'<dock,  and  met  again  the  nest 
Dwming.  The  result,  we  understand,  has 
been  that  89  were  passed,  and  9  postponed* 


NOTES  OF  THE  WEEK. 

KKCXNT  APPOINTMENT   OP  B»NCHBES. 

The  Benchers  of  the  Inner  Temple  havv 
recently  exercised  their  power  of  election,  by 
inviting  to  the  Bendi  Table,  two  members  oC 
the  Society  of  long  etanding..  w^  have  not  the 
honour  of  being  in  the  list  of  her  Miges^B 
counsel.  The  gentiemen  on  whom  this  distinc- 
tion has  been  conferred  are,  Vicessimua  Knox, 
Esq.,  a  member  of  the  Home  Circuit,  who  was 
called  to  the  Bar  so  far  back  as  the  year  1804 ; 
and  Francis  Turner,  Esq.,  an  eminent  Con- 
veyancer, who  was  called  to  the  Bar  in  the 
year  1810. 

ANNUAL  MKBTINO   OF   THE  INCOBPOEATKP 
LAW   SOCIETY. 

The  Annual  General  Mee^g  of  tlie  Afln- 
bers  of  this  society  took  place  on  Tuesday,  tin 
30th  May,  w4xea  the  Annual  Report  of  libe 
Council  was  read  and  approved  and  <nrdeced  to 
be  printed.  The  Auditors*  Account  was  aJso 
read  and  passed. 


CbMTte.— Aottt. 
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lfr.Awteii,tlie  kte  Vice-President,  was  eiecU 

ed  President,  and  Mr.  Clarke,  Solicitor  to  tiie 
Ordnance,  Vice-President.  Nine  members  of 
the  Council,  who  went  out  of  office  by  rotation, 
were  re^dected,  and  the  vacancy  occasioned  by 
the  death  of  the  Ute  Mr.  Clayton  was  filled  by 
the  election  of  Mr.  John  Young. 

Hitherto  the  Council  have  been  chosen  from 
the  Town  Members  of  the  Society,  but  on  this 
occanon  a  proposition  was  made  to  elect  two 
Coimtry  Members;  and  in  order  to  meet  the 
objection,  that  they  would  be  unable  to  attend 
the  frequent  meetings  of  the  Council,  two  gen- 
tlemen were  selected  who  had  seats  in  parlia- 
ment, and  were  consequently  much  in  London. 
It  may  be  proper  to  state,  however,  that  the 
Dimes  were  proposed  without  the  knowledge 
of  the  honourable  members,  and  too  late  for 
doe  consideration,  and  therefore  the  result  can- 
not be  deemed  as  showing  any  want  of  respect 
to  the  gentlemen  who  were  not  elected.  The 
proposition  is  well  worthy  of  consideration  at  a 
future  time. 

A  resolution  was  also  passed,  authorizing  the 
Council  to  complete  the  purchase  of  several 
bouses  adjoining  the  Society's  Hall,  amount- 
ing to  12,000/. 

Important  improvements  are  contemplated 
ii  the  Library  and  Offices  of  the  Society, 
vluch  will  probably  be  very  soon  conunenced. 


LAW  I.IVK  INSVEAKCK   BOCIETT. 

The  Ammal  General  Meeting  of  this  Society 


was  held  on  Friday,  tiie  3nd  Jme.  The  i 
dend  to  the  proprietors  was  increased  from  25t. 
to  368.  per  share, — a  goodly  per  centage  on 
10/. !  The  bonus  to  the  assured,  who  are  en- 
titled  to  four-fifths  of  the  profits,  will  alsoi  we 
understand,  be  very  considerable. 

LAW   FIBK   INSUBANCB   SOCIETY. 

The  Second  Annual  Meeting  of  this  Society 
was  held  on  the  1  Ith  May.  A  very  satisfactory 
report  was  made  by  the  directors,  and  a  divi- 
dend declared  of  4  per  cent.,  or  2t.  per  share.  It 
appears  that  the  premiums  received  amounted  to 
10,307^.,  being  upwards  of  2,000/.  over  the  pre- 
vious year.  The  proprietors  are  exhorted  to 
use  their  best  means  for  extending  the  business 
of  the  office.  Of  the  8,000,0002.  and  upwards, 
insured  in  the  Society,  seven-eighths  are  on 
private  houses  and  other  ordinary  risks. 


LAW  APPOINTMENTS. 

DouGAL  CHRiBTiB,Esq.,Barrister-at-Law, 

has  been  appointed  her  Majesty's  agent  and 
Consul-General  in  the  Mosquito  Territory. 

John  Fudier,  jun^  of  Masham,  in  the  coant|r 
of  York,  has  been  appointed  one  of  the  Per- 
petual Commissioners  for  taking  the  acknow- 
ledgments of  Deeds  by  Married  Women,  under 
the  Fines'  and  Recoveries'  Act,  for  the  North 
and  West  Ridings  of  Yorkshire,  and  the  liberty 
of  Ripon. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

RBPORTED   BY  BARRISTERS   OF  THE   SEVERAL  COURTS. 


'^A^^MMAMAA^nM/W^^A^^A^%^^#i/V\/W\/\/S/\/N/Vrk/'V\^#^^^^ 


HxiIItf  €avxU 
JhwtRng  T.  Bartlett.    March,  8,  1848. 

MISTAKE — VAME. 

'Etidence  on  voliich  the  Court  dorreeted  an 
error  in  the  name  of  a  party  in  an  order 
for  the  payment  of  a  stun  of  money  out  of 
Court  without  a  reference  to  the  Master, 
although  the  error  extended  to  the  previous 
pleadings, 

Ik  this  case  Mr.  Speed  moved  to  correct  an 
otder  directiDga  snm  of  money  to  be  paid  out 
of  Court,  by  snbstitutiag  the  name  of  Tarbutt 
for  that  of  BarUett,  by  which  the  order,  follow- 
^  the  pleadings,  haa  designated  the  person  to 
^fhom  the  money  was  to  w  paid.  He  stated 
that  the  mistake  had  arisen  from  Mrs.  Tarbutt 


being  resident  in  America,  where  she  had  mar- 
ried, and  not  having  put  in  any  answer. 

Lord  Longdate  at  first  expressed  an  opinion 
that  it  would  be  necessary  to  refer  it  to  the 
Master  to  ascertain  who  was  meant,  but  ulti- 
mately made  the  order,  upon  the  affidavit  of  a 
person  who  stated  that  she  had  known  Mr9. 
Tebbntt  as  Ann  Cunningham,  by  which  name 
the  annuity,  the  arrears  of  whidi  formed  the 
subject  of  the  order  in  question,  was  given  le 
her. 

To  an  inquiry  by  Mr.  Speed,  whether  the 
name  should  be  altered  in  all  the  previous  pro- 
ceedinffs,  or  only  in  the  last  order, 

Lord  Longdate  replied,  that  the  alteratioii 
should  be  confined  to  the  last  order. 
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M'Hardy  v.  Hitchcock.    March  22  &  28, 1848. 

WITNESSES   OUT   OF  THE   JURISDICTION. 

On  a  motion  for  a  commission  to  examine  wit- 
nesses out  of  the  jurisdiction,  it  is  not  ne- 
cessary that  the  affidavit  in  support  of  the 
motion  should  specify  the  names  of  the  wit- 
nesses, or  that  it  should  be  made  by  the 
solicitor  of  the  party  moving. 

^  In  this  case  Mr.  Ellice  moved  for  a  commis- 
fiionto  exainine  witnesses  in  Scotland.  The 
motion  was  supported  by  an  affidavit  of  the 
clerk  of  the  solicitor,  stating  that  the  point 
upon  which  it  was  proposed  to  examine  wit- 
jiesses  was  material,  and  that  the  witnesses 
were  chiefly  Scotch. 

Mr.  Campbell  objected  that  this  affidavit  was 
insufficient,  both  because  it  did  not  specify  the 
names  of  the  witnesses  intended  to  be  exammed, 
and  because  the  affidavit  was  made  by  the 
derk  of  the  solicitor  only,  and  not  by  the  so- 
licitor himself. 

Mr.  Ellice  contended,  that  whatever  the  old 

Sractice  of  the  Court  might  have  been,  the  affi- 
avit  was  sufficient  according  to  the  present 
fractice.  Referen(ie  was  made  to  Dan.  Ch.  Pr. 
I.,  527 ;  Mendizabel  y.  Machado,  2  Sim.  & 
Stu.  483,  2  Russ.  540;  Oldham  v.  Carleton,  4 
Bro.  C.  C.  88  ;  Akers  v.  Chancey,  2  Bro.  C.  C. 
473;  Laragoity  v.  Attorney-General,  2  Pri. 
172 ;  and  Bonham  v.  Jjeigh,  5  Pri.  444. 

Lord  Longdate,  after  making  inquiry  into 
the  present  practice,  expressed  his  opmion  that 
the  affidavit  was  sufficient  in  both  the  points  to 
which  objection  was  made. 


posAble  to  have  plaintiff's  interest  properly 
protected  without  it. 

Mr.  J.  Parker,  control,  cited  Wastellv.  Leslie, 
14  Sim.  84 ;  Downing  College  case,  3  Myl.  &  Cr. 
474;  Smith  V.  Effingham,  Leg.  O.  vol.  34,p.  510; 
contending  that  the  rule  that  the  cosU  of  two 
counsel  only  on  the  hearing  should  be  allowed 
was  never  departed  from,  except  under  very 
special  circumstances,  and  that  there  were  no 
such  special  circumstances  rn  the  present  case 
which  authorised  a  departure  from  the  rule. 

The  Vice-Chancellor  said,  he  considereii 
that  the  Mabter  had  done  wrong  in  disallowing 
the  charges.  The  general  rule  always  was, 
that  where  a  junior  counsel  who  had  drawn 
the  pleadings  became  a  Queen's  Counsel,  he 
should  have  a  brief  at  the  hearing ;  besides  the 
ca^e  made  upon  the  bill  and  answer  was  one 
of  great  nicety,  and  required  a  sound  exercise 
of  judgment,  and  therefore  one  particularly 
calling  for  the  application  of  the  rule.  He 
thought  the  solicitor  of  the  plaintiff  had  done 
right  in  delivering  Uie  brief,  and  he  should 
therefore  direct  the  Master  to  review  his  cer- 
tificate. 


The 


OP 


VittfQtfiSinnllot  of  ^nglanlt. 
.    Carter  v.  Barnard.    March  24,  1848. 

COSTS    OF    THIRD     COUNSEL. — BBARING 
CAU8JS. 

On  taxation  of  costs  as  between  party  and 
party,  the  costs  of  a  brief  on  the  hearing 
for  a  junior  counsel  who  drew  the  plead- 
ings,  but  was  subsequently  called  within  the 
Bar,  will  be  allowed,  notwithstanding  briefs 
on  the  hearing  were  also  delivered  to  an- 
other Quetn^s  counsel  and  a  junior. 

In  this  case  the  Taxing  Master,  in  taxing  the 
.  plaintiff's  costs  in  the  suit,  disallowed  the 
charges  for  preparing  a  brief  for  Mr.  Rolt  on 
the  hearing,  he  having  previously  to  being 
called  within  the  Bar,  prepared  the  bill.  The 
Master  did  so  on  the  ground  that  briefs  had 
also  been  delivered  to  Mr.  Bethell  and  a  junior, 
and  as  he  had  allowed  the  expenses  attending 
the  delivery  of  those  briefs,  he  had  no  jurisdic- 
tion to  allow  the  expenses  of  Mr.  Rolt's  brief. 
The  plaintiff  now  presented  a  petition  praying 
that  the  Master  might  be  directed  to  review  his 
report,  and  allow  the  charges  attendant  on  the 
third  brief. 

Mr.  BetheU  and  Mr.  Heathfieid,  for  the  pe- 
titioner, contended  that  it  was  absolutely  ne- 
ceasarv,  under  the  circumsUnces,  that  a  brief 
thould  be  delivered  to  Mr.  Bolt,  it  being  im- 


iSttccn's  ISencft. 

(Before  the  Four  Judges.) 

Queen  v.   The  Inhabitants   of  CoUme. 
Easter  Term,  1848. 

NOTICE    OF   CHARGEABILITY. — SIGNING   BY 
A   MAJORITY    OP  THE   PARISH   OFFICERS. 

A  notice  of  chargeability  under  the  A  fy  S  W. 
4,  c.  7^i  s.  79,  need  not  show  on  the  face  of 
it  that  the  persons  by  whom  it  is  signed  are 
a  majority  of  the  parish  officers.  A  notice 
signed  by  persons  stated  to  be  overseers  of 
the  removing  parish,  is  pnmk  facie  good, 
OTid  the  party  seeking  to  invalidate  suck 
notice  must  show  that  in  fact  the  persons 
so  signing  the  notice  are  not  the  majority 
of  the  officers  of  that  parish. 

On  appeal  against  an  order  of  justices  for 
the  removal  of  a  widow  and  her  four  children 
from  the  parish  of  Melksham  to  theparish  of 
Colerne,  both  in  the  county  of  Wilts,  the 
Quarter  Sessions  confirmed  the  order,  subject 
to  a  case.  The  notice  of  chargeability  was  as 
follows : — 

Parish  of  Melksham,  in  the  County  of  Wilts. 
As  to  the  removal  of  M.  S.  Davies  and  her 
four  children.  To  the  overseers  of  the  poor  of 
the  parish  of  Coleme,  in  the  county  of  Wilts. 
Take  notice,  that  the  above-named  M.  S.  Davies 
and  her  four  children,  lately  residing  in  the 
parish  of  Melksham,  in  the  said  countv  of  Wilts, 
have  become  and  are  now  actually  cnargeable, 
&c. 
Signed, 

Abraham  Davies,!  Overseers  of  the 
George  Pocock,  >  poor  of  theparish 
Oeorge  Watson.  J  of  Melksham. 

The  appellants  did  not  attempt  to  show  that 
the  notice  was  not  in  point  of  fact  signed  by 
the  majority  of  the  pamh  officers,  but  they  re- 
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lied  on  the  legal  objecti<m  that  the  notice  was 
bad  in  law  upon  the  face  thereof,  inaamuch  as 
it  did  not  atate  aflBrmatively,  or  by  necessary 
inference,  that  the  notice  either  was,  or  pur- 
ported to  be,  signed  by  a  majority  of  the  parish 
ofliceia  of  Melksham.  The  Court  of  Quarter 
Session  overruled  the  o^ction. 

Mr.  Hodges  and  Mr.  FUifferald,  in  support 
of  the  order  of  sessions,  contended  that,  ac- 
cording to  the  decisions  in  Rex  v.  The  Justices 
<f  fVerwiekskMre,*  and  Rem  v.  The  Justices  of 
Derbpskirey^  such  notice  was  sufficient,  if  signed 
by  B  majority  of  the  parish  officers.  And  in 
UegiM  V.  The  Justices  of  the  West  Riding,*  it 
vas  contended  that  a  notice  signed  bv  persons 
stated  to  be  a  majority  of  the  churchwardens 
and  overseers  was  bad,  because  it  did  not  ap. 
pear  that  such  majority  was  acting  on  the 
behalf  or  with  the  consent  of  the  whole  body, 
but  the  objection  was  overruled,  and  Williams, 
J.,  in  giving  jud^ent  said,  *'That  in  order  to 
make  the  notice  msufficient  it  la^  on  the  other 
nde  to  show  that  the  persona  giving  it  were  not 
really  a  majority  competent  to  do  so."  The 
case  of  Regina  v.  Westourg*  may  be  relied  upon 
on  the  other  aide,  but  in  that  caae  it  appeared 
on  the  focta  proved  at  the  trial  that  the  persons 
who  signed  uie  notice  were  not  in  fact  the  ma- 
jority of  Uie  parish  officers. 

Mr.  Slade,  cantrk.  The  4  &  6  W.  4,  c.  76, 
8. 79,  requires  the  notice  of  chargeability  to  be 
^gned  by  the  overseers  or  guiffdians  of  the 
pmh  obtaining  the  order;  and  in  Regina  v. 
The  Justices  of  Cambridgeshvre,*  the  Court  held 
that  the  requisite  number  of  officers  must  ac- 
tually sign  such  notice ;  and  in  Regina  v.  West" 
hurg*  iMrd  Denman,  C.  J.,  said,  "  It  certainly 
is  dcrirable  that  the  notice  ahould  show  that  it 
proceeds  from  a  majority."  This  notice  is 
signed  by  three  persons,  alleged  to  be  overseers 
of  the  poor  of  the  parbh  of  Melksham ;  they 
are  not  even  said  to  be  f  Ae  ovefaeera.  In  Rex  v. 
AMttreg!  the  question  before  the  Court  was, 
whether  a  parish  certificate  was  prop|erly  exe- 
cuted, and  Lord  EUenborough,  C.  J.,  in  giving 
the  judgment  of  the  Court,  aays,  "It  is  a 
general  principle  of  law,  wherever  a  power  is 
given  to  any  particular  peraons  to  do  any 
written  act  in  any  particular  manner,  or  under 
any  particular  circumstances,  that  their  autho- 
rity must  appear  on  the  instrument  itself." 

Lord  Denman,  C.  J.  It  appears  quite  clear 
to  me  that  thia  is  a  question  of  fact.  We  are 
bomad  to  preaume  that  those  that  may  be  the 
majjority,  and  as  such  may  give  the  proper 
notice,  and  who  in  this  case  have  given  the 
notice,  are  the  majori^  of  the  parish  officers ; 
and  that  thia  notice  of  chargeability  is  good  on 
(he  face  of  it. 

Paiteson,  Wightman,  and  Erie,  J.'s,  con- 
cmred. 

Order  of  Sessions  confirmed. 


*  6  Adol.  &  Ellis,  873. 
<  1  New  Seas.  Caa.  1. 

*  7  AdoL  &  EUia,  480. 


•»  Id.  886. 

"^  5  Q.  B.  R.  500. 

'6M.&S.319. 


€iviim*i  ISencfi  ^rxctfce  Court* 
Tassie  v.  Kennedg.    May  9  &  12, 1848. 

LORD  mayor's  court.— BilL. 

An  action  commenced  in  the  Lord  Mayor's 
Court  was  removed  into  the  Queen's  Amch 
by  the  drfendant,  when  he  paid  money  into 
Court  in  Ueu  qf putting  in  tail  for  security 
for  costs.     Stdfsequentig  the  defendant  ob^ 
tained  a  rule  calling  on  the  plaintiff  (who 
lived  out  of  the  country)  to  give  security 
for  costs.    He  did  not  comply  with  the 
order,  and  took  no  further  step  in  the  cause 
for  two  years,  during  which  ttme  the  money 
which  the  defendant  had  paid  into  Court 
remained  locked  up  there.      Under  these 
circumstances,  the  Court  made  absolute  a 
rule  calling  on  the  plaintiff  to  put  in  se- 
curity for  costs  within   a  limited  time^ 
othenoise  the  defendant  to  be  at  liberty  to 
have  his  money  paid  out  of  Court  to  him. 
This  was  a  rule  obtained  on  behalf  of  the 
defendant,  calling  on  the  plaintiff  to  show  cause 
why  he  should  not,  withm  four  days,  give  se- 
curity for  costs  in  this  action,  or  why,  in  default 
thereof,  the  defendant  should  not  be  at  liberty 
to  take  out  of  Court  the  sum  of  164/.,  whicn 
had  been  paid  in  by  the  defendant  in  lieu  of 
bail. 

This  was  an  action  commenced  by  attach- 
ment in  the  Mayor's  Court  in  London,  more 
than  two  years  since,  when  it  was  removed  into 
this  Court  by  certiorari,  on  the  application  of 
the  defendant.  By  the  practice,  it  is  necessary, 
when  a  cause  is  moved  mto  the  Superior  Court 
from  the  Lord  Mayor's  Court  by  the  defenduit, 
that  he  should  put  in  bail  as  security  for  costs, 
but  in  this  case  the  defendant,  by  leave  of  a 
judge,  paid  164/.  into  Court  in  lieu  of  putting 
in  bail.  Subseouently  to  this  the  defendant 
obtained  an  order,  staying  all  proceedings  in 
the  action  until  the  plaintiffshould  give  security 
for  costs,  on  the  ground  that  he  (the  plaintiff) 
resided  abroad.  The  plaintiff,  however,  did  not 
comoly  with  this  order,  and  no  farther  steps 
had  Deen  taken  in  the  action  until  the  present 
rule  was  obtained,  against  which 

BoviU  now  showed  cause.  This  rule  must 
be  discharged :  the  Court  will  never  fix  any  time 
within  which  the  security  for  costs  shall  be  given 
by  the  plaintiff,  Broughton  v.  Jeremy,  1  H.  & 
W.  625,  nor  will  theyidlow  a  term  to  be  super- 
^ded  to  a  rule  for  security  for  costs,  that  the 
oefendant  be  at  liberty  to  sign  a  judgment  as 
in  case  of  a  nonsuit,  if  the  security  should  not 
be  given  within  a  limited  time,  Kelly  v.  Browne, 
5  Dowl.  P.  C.  264.  See  also  2  Chitty's  Arch. 
1236. 

Meymott,  contriU  No  doubt  in  ordinary  cases 
the  rule  is  as  stated  by  the  other  side,  but  this 
is  not  an  ordinary  case,  for  here  an  order  for 
security  for  costs  was  obtained  two  years  ago, 
and  the  money  that  the  defendant  paid  in  in  lieu 
of  bail  has  been  locked  up  ever  since,  and  if 
the  present  rule  be  not  granted,  there  it  may 
remain  for  ever,  as  the  defendant  will  have 
no  means  of  forcing  the  plaintiff  to  proceed 
with  the  suit  or  to  gSt  his  money  out  of  Court. 


lie        Superior  Comit  s  OnwwV  Ben/ek  PrMlMt  Oomt^^Ccmmm  Mmm^^Bjgoheqver. 


Now  it  ifl  cfear  tiuKt  if,  instead  of  paying 
money  into  Court  in  fieu  of  bail,  the  defeadant 
had  put  in  hail,  the  bail  would  have  been  dis- 
charged if  the  plaintiff  did  not  declare  within 
two  terms,  Stfkes  v.  Bauwens,  2  Bos.  &  Pul. 
N.  R.  404.  Now,  in  this  case  the  plaintiff"  has 
let  two  years  go  by ;  and  why  should  the  se- 
cnrity  on  the  money,  be  larger,  or  more  exten- 
sive, than  that  the  plaintiff  would  have  been  en- 
titled to  if  bail  had  been  put  it  ? 

Cur,  ad.  tmU. 

May  12. — Coleridge,  J.  This  was  an  action 
commenced  two  years  ago  in  the  Lord  Mayor's 
Court,  and  removed  subsequently  into  this 
Court  by  certiorari^  and  the  defendant  being 
held  to  bail,  he  paid  into  Court  the  sum  of  164/. 
in  lieu  of  bail ;  subsequently  a  rule  had  been 
obtained  b^r  him  for  security  for  costs,  the 
plaintiff  living  out  of  the  country,  and  in  that 
stage  the  cause  has  remained  ever  since ;  the 
plaintiff  not  having  complied  with  the  order  the 
proceedings  are  stayed,  but  still  the  defendant's 
money  is  locked  np,  and  he  seeks  either  to 
compel  the  plaintiff  to  comply  with  the  order 
for  security  for  costs,  or  to  be  allowed  to  have 
his  money  returned  to  him  out  of  Court.  Now 
there  is  no  doubt  that  in  the  ordinary  case, 
where  a  rule  for  security  for  costs  is  obtained, 
that  the  defendant  cannot  in  any  way  compel 
the  phuntiff  to  prove,  but  if  he  wants  him  to  go 
on  he  mnst  abandon  his  rule.  But  here  there 
is  the  amount  whidi  the  defendant  hds  paid  into 
Court  in  Hen  of  bail  awaiting  the  cause,  and  I 
think  it  is  very  unfair  to  the  defendant  that  his 
money  should  be  thus  locked  up,  and  the  plain- 
tiff not  be  compelled  to  go  on.  I  can  find  no 
aiothority  which  in  any  way  interferes  with  my 
granting  the  rule  which  is  requested  by  the  de- 
fendant, and  tiiierefore  I  thmk  it  diould  be 
aDBolizte* 

finfe  ahsohOe,  secwnty  to  be  put  in  within  a 
fortnight,  othenoiee  the  defendant  to  he  entitled 
to  idte  his  money  out  of  Court. 


Cottrt  srf  €omman  ^Inof. 
Goodlake  t.  Kin^    Eaater  Teim,  1848. 

STATUTK  OF  LIMITATIONS, — ACKNOWLBDO- 
MKNT  or   DKBT. 

Where,  in  rq^  to  the  pUdntifs  demand  qf 
payment  qf  n  dokt,  the  defendant  wrote^ 
auymg  that  kie  present  position  preduded 
hii  compUamte  with  the  pUdntif's  reason- 
abie  demand,  end  that,  tf  prised  by  hie 
creditors,  he  wouid  be  obtiged  to  have  re- 
course  to  the-  Insolvent  Court,  but  that,  if 
JO,  the  plaintiff's  ekdm  skomid  never  be 
prefudieed  thereby,  every  farthing  qf  loAtci 
he  {the  dtfendant)  h(med  at  no  distant  time 
to  be  mbk  to  pay.  Held,  that  ssuih  letter 
did  not  import  a  ssgficient  promiae  to  iahe 
the  dM  out  ^the  npermliom  ^  the  Statute 
«/' 


and  at  lihe  trial  the  ody  evideaoa  oflmd  to 
take  the  cause  out  of  the  operation  of  tliat 
statute  was  the  fbllowtng  letter,  written  by  the 
defendant  in  rejily  to  a  demand  of  payment  on 
the  part  of  the  plaintiff:— 

"In  reply  to  yonr  note  of  the  6th  instant, 
just  received,  it  grieves  rae  to  say  my  present 
position  quite  pMredodes  ray  comphance  with 
your  reasonable  reqaest  The  fact  is,  my  cir- 
cumstances are  so  straitened  that  I  must,  if  my 
creditors  press  me,  have  reconrse  to  the  In- 
solvent Court ;  that  act,  however,  should  never 
prejudice  your  claim,  and  I  hope  the  time  is 
not  far  distant  when  I  shall  be  able  to  pay  you 
every  farthing,  &c.*' 

Upon  this  the  pUinliff  had  a  verdict  in  his 
favour  on  the  plea  of  the  Statute  of  Liinitationa, 
leave  being  reserved  to  move  to  set  that  verdict 
aside,  and  enter  a  verdict  for  the  defendant  on 
that  plea.  Accordingly  a  rule  mat  for  that 
purpose  was  on  a  former  day  obtained,  against 
which 

Petersdorff  now  ahowed  canse.  It  was  ad- 
mitted that  the  letter  could  not  be  coosiderad 
as  a  sufficient  acknowledgment  to  take  Che  case 
out  of  the  operation  of  the  statute,  videss  the 
Court  was  eatisfled  that  it  contained  a  distinct 
and  positive  admmion  of  the  existence  of  the 
debt  sued  for,  and  that  such  admission  wu  act 
subject  to  any  condition  whiok  went  Co  negative 
the  impfied  promise  to  pay  upon  request,  as  al- 
leged in  the  dedamtion.  yWUd,  C.  J.  For 
what  auKMimt  is  the  letter  an  adnisaion  }  You 
would  reoover  th»  auia  doa  not  by  finte  cf  tbe 
adiaissioB  but  bvforoe  of  other  evidence.]  Bat 
that  should  make  no  difiSevence,  aa  there  wen 
authorities  to  show  that  evidence  was  adnis- 
Bible  for  tin  purpose  of  proving  to  what  tiie 
written  memorandum  applied,  and  in  the  pr^ 
sent  ease  it  was  Bdi>mittea  the  deieodanf  s  letter 
contained,  in  otiier  reepecfes,  a  sufficient  pro- 
mise to  avoid  ^e  operation  of  the  statute. 

Parry,  in  support  of  the  ruk,  was  not  bend. 

Per  eurimnn  1%e  eonstraction  of  the  letter 
could  not  be  put  higher  than  Am.  U  you  orm 
rae,  I  mpst  take  the  benefit  of  the  IneetveBt 
Act,  and  if  so,  you  shall  oot  be  in  a  wocae  sito* 
atiou  than  yon  are  now,  and  my  iateutioa  at 
present  is,  Uiat  i  wiU  pay  you  when  I  can.  if 
It  imported  anything,  it  was  a  prosfieotive  pm* 
mise  to  pay  boom  account  due,  as  aocm  as  die 
defendant  was  able,  and  was  not,  therefore^ 
sufficient  to  take  the  case  out  of  the  operation 
of  the  statute. 

Rule  alMolutB. 


This  was  an  action  on  a  pronssaory  note. 
Amongst  other  pleaB,  the  defendant  had  pleaded 
toe  Statute  ot  LmntationB  m  oar  oi  nie  action. 


Done  V.  Walley,    April  19,  1845. 

SURETY. — CO-SUBBTY. — ^UVIDUNCS. 

A  sure^  in  a  bond  moy  recover  contribution 
Jrom  a  co-surety,  although  at  the  time  qf 
becoming  surety  he  takes  a  promissory 
note  from  theprindptd  as  a  coHedernt  «e- 
curttyfor  rae  amouwt. 

Evidence  may,  however,  on  the  part  of  the 
defendant,  be  sttbmitted  to  the  Jury,  from 
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wkick  i%ejtny  are  io  eoncfude  whether,  in 
taking  such  promissory  notej  the  plaintiff 
received  it  as  a  collaterai  security  only,  or 
as  a  wawer  of  his  right  to  eontr^mtion  as 
against  M«  defendant. 

Debt  for  money  paid.  Flea,  except  as  to 
25/.J  never  indebted,  and  part  of  that  sum  paid 
into  Coart.  This  was  an  action  for  contribu* 
tioD  hj  one  co-secority  against  the  other,  and 
brought  to  recover  the  moiety  of  250/.,  the 
amount  paid  by  the  plaintiff  upon  the  bond. 
Hie  cause  was  tried  before  Mr.  Justice  Maule, 
at  Chester.  It  was  stated  in  the  opening  of  the 
case,  that  the  plaintiff  refused  to  sign  the  bond 
as  surety  until  she  had  returned  to  her  a  bill  of 
exchange  for  iOO/.,  upon  which  she  was  liable 
as  secnrity  for  the  same  principal  in  respect  of 
monevs  due  to  another  person,  and  had  re- 
ceived from  the  principal,  by  way  of  security 
on  the  present  debt,  a  promissory  note  for 
250/.  Ad  objection  was  then  taken  by  the  de- 
fendant, that  this  action  could  not,  under  such 
drcomstances,  be  maintained.  This  objection 
vas  overroled.  Evidence  was  then  given  of 
^  bond,  the  bankruptcy  of  the  principal,  and 
payownt  of  the  amoimt;  whereupon  a  verdict 
was  retumed  for  the  plaintiff  for  the  full 
■Doirat  elained. 

Eems  now  mored  for  a  rule  to  sbow  cause 
why  there  should  not  be  m  new  trial  on  the 
ground  of  misdirection.  He  cootended  that 
this  action  covld  not  be  maintained.  The  de- 
fendant was  in  no  way  a  par^  to  the  trans- 
action of  the  promissory  no^je,  and  that  it  must 


iherefore  be  regarded  a  1)eing  a  security  to  ihe 
plaintiff  exclusively,  and  that  the  pHaintiff,  by 
receiving  sucb  security,  had,  to  the  amount  of 
that  security,  exonerated  the  defendant,  l^is 
was  an  equitable  action  arising  entirely  out  of 
equitable  matters^  and  when  the  surety  has  re- 
ceived a  collateral  security,  the  action  could 
not  be  maintained  :  no  case  was  to  be  found  in 
the  books  in  which  such  an  action  had  been 
supported.  The  plaintiff  might  recover  upon 
the  promissory  note,  and  if  this  action  for  con- 
tribution could  be  maintained,  she  might  recover 
the  money  a  second  time :  this  could  never  be. 
Turner  v.  Davis,  2  Esp.  478,  and  other  cases 
cited  in  note  to  Lampleigh  v.  Braitkwaite,  1 
Smith,  L.  C.  70 ;  Cowell  v.  Edwards,  2  B.  & 
P.  268.  [Rolfe,  B.  You  contend  that  in 
operation  of  law  the  facts  exonerate  the  defend- 
ant.]   No. 

Pollock,  C.  B.  In  this  case  there  must  be 
no  rule.  The  question  really  is,  whether  the 
promissory  note  was  taken  as  a  coUaterd  se- 
curity only,  or  whether  it  was  an  express  con- 
tract, extinguishing  the  plaintiff's  right  to  con- 
tribution. I  am  clearly  of  opinion  the  liability 
of  the  defendant  was  not  extinguished  by  the 
plaintiff  taking  tihe  promissory  note, 

Parke,  B.  The  question  is  qu6  animS,  flie 
promissory  note  was  given.  If,  as  the  drfend- 
ant  contends,  it  was  given  as  a  secmrity  to  the 
plaintiff  only,  and  not  to  the  defendant,  that  is 
a  fact  which  the  defendant  should  have  made 
oat  to  the  jttry. 

Rolfe,  B.,  and  Piatt,  B.,  concurred. 

Rule  refused. 


ANALYTICAL   DIGEST   OF  CA8E8. 

RBPOmTSD    IN  AI«L  THB  COURT0* 


PLEADINGS. 

[For  the  previous  Sections  of  this  Series  of 
the  Digest  in  the  present  Volume,  see 

Lanr  of  Attorneys,  p.  18. 
Lawof  Wills,  p.37. 
Courts  of  Equity. 
Construction  of  Statutes,  p.  58. 
Law  of  Property  and  Conveyancing,  p.  75. 
Principles  of  Equity,  p.  103.] 

ABATKMKirr. 

Sc-delivefry  of  documents  deposited  in  the 
Master'e  office  ordered,  on  petition,  in  an 
abated  suit. 

In  an  abated  suit,  the  Master  has  not  juris- 
diction, under  the  60th  Order  of  J  828,  to  di- 
rect the  re*  delivery  of  papers  deposited  in  his 
office.     Aiderman  t.  Bannister,  9  Beav.  516. 

AM«K01UBMT  •9V  3110*, 

Eesoeptious  fur  impertimence,  —  J^eml,  — 
IHiere  wa  nppisi  fern  « idaciBsn  of  the  If  aster 
«B  flneptisalar  impflrtinsBce  in  an  ansirar  was 
pending :  HM,  ihM  in  ^Bvtk  «  ease  a  special 


application  ought  to  be  made  to  the  Court  for 
liberty  to  amend,  without  prguditfe  to  the  ajK 
peal,  and  not  a  simple  application  to  amend 
before  the  Master.  Boyd  w.  Boyd,  35  L.  O. 
214. 

ANflWKB. 

Impertinence, — An  answer  cannot  be  refemd 
for  impertinenoe  after  an  objection  for  want  of 
parties  raised  by  it  has  been  set  down  to  ba 
argued  by  plaintiff.  Lovell  v.  Andrew,  34 
L.  O.  301. 

APPKAL. 

See  Amendmmt  ofBiU  ;  Parties,  7- 

creditor's  suit. 
See  Parties,  7. 

DEMURRER. 

1.  Co^endanfs  tnlefwi.—It  is  no  ground 
of  demurrer  by  one  defendant  that  a  co-<de- 
fendant  appears  by  the  bill  to  have  no  interesL 
Boberts  v.  Bisberts,  2  PhiU.  534. 

2.  Jit>acttoa.— A  plaintiff  having  a  demand 
against  the  firm  of  Francisco  lisardi,  &  Ca^ 
filed  a  hill  against  Helena  Uzardi,  allfyingthat 
fhe  firm  was  "  renresented  by  Iwr."  A  do- 
mnrxer  was  allowed.  ,  ^,  «  -,  v    .i. 

A  demurrer  allowed  to  a  bUl  filed  by  the 
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agent  duly  authorized^  and  minister  plenipo- 
tentiary of  a  forei^  state,  in  respect  of  rignts 
of  such  state,  on  the  ground  that  the  state  was 
not  properly  represented. 

The  allowance  of  a  demurrer  to  the  whole 
bill  puts  an  end  to  an  injunction,  though  liberty 
is  given  to  amend.  Schneider  v.  Lizardi,  9 
Beav.  461. 

3.  Relief  inconsistent  with  former  decree.^— 
In  1846,  the  plaintiff  claiming  an  estate  under  a 
will  of  1815,  filed  his  bill  to  impeach  a  subse- 
quent will  of  1818,  which  displaced  his  title, 
but  had  ever  since  been  acted  on.  It  appeared 
on  the  face  of  the  bill,  that  on  the  testator's 
death,  his  heir,  who  was  the  plaintiff's  father, 
disputed  the  will  of  1818 ;  but  he  afterwards, 
in  1820,  confirmed  it,  and  purchased  a  part  of 
the  property  from  the  trustees  claiming  under 
it.  The  heir  afterwards  sold  the  benefit  of  the 
contract  to  the  plaintiff,  who  obtained  posses 
sion  before  the  completion  of  the  contract ;  and 
the  trustees  having  commenced  an  action  of 
ejectment  against  him,  the  plaintiff  filed  his  bill 
against  the  trustees,  and  tne  parties  claiming 
beneficially  under  the  will  of  1818,  contesting 
the  will,  and  praying  that  its  validity  might  be 
ascertained,  and,  if  valid,  then  that  the  contract 
might  be  specifically  performed.  At  the  hear- 
in|^,  in  1833,  so  much  of  the  bill  was  also  dis- 
missed as  affainst  all  the  parties  except  the 
trustees ;  and  a  specific  performance  was  de- 
creed. No  objection  being  taken,  the  Master 
reported  in  favor  of  the  title,  and  the  report 
was  confirmed :  Held,  that  the  decree  in  the 
first  suit,  being  inconsistent  with  the  relief 
prayed  by  the  present  bill,  it  ought  not  to  have 
been  filed  without  the  leave  of  the  Court ;  and 
a  general  demurrer  was  allowed,  Bainbrigge 
V.  Baddeley,  9  Beav.  538. 

4.  Doubtful  point  ^ft  to  the  hearing, — In 
1805,  A.  B.  purchased  an  estate  with  the  money 
of  C  D.,  and  executed  a  mortgage  to  secure 
the  amount.  A,  B.  was  evicted,  and  he  died 
in  1812,  CD.  died  in  1816.  The  same  indi- 
viduals represented  both  A,  B.  and  C.  D,,  and 
in  1845  they  established,  under  the  covenant 
for  title,  a  claim  agsunst  the  vendor's  estate, 
for  the  amount  of  the  purchase  money.  The 
residuary  legatee  of  C.  D,  filed  a  bill  in  1846, 
against  the  representatives,  to  recover  the 
amount ;  the  Court  thought,  that  there  was  so 
much  probabilit]^,  at  least,  of  their  ultimately 
establishing  their  equity;  that  it  overruled  a 
demurrer  to  the  bill,  leaving  the  question  to  the 
hearing.    Norman  v.  Stiby,  9  Beav.  560. 

See  Bill  of  Reciew,  4,  5. 

DISCLAIMER. 

In  a  suit  by  a  second  mortgagee  to  foreclose 
and  redeem,  certain  defendants,  including  the 
provisional  assignee  of  the  insolvent  mortgagor, 
disclaimed.  They  were,  however,  brought  to 
a  hearing,  and  it  tnen  appearing  that  there  was 
insufiicient  to  pay  the  first  mortgage,  the  plain- 
tiff declined  taking  the  account.  The  bill  was 
dismissed  as  against  the  disclaiming  defendants, 
withoul  costs,  and  the  first  mortgage  alone 
was  held  entitled  to  his  costs.      Gibson  v. 


Nicoh  Gibson  V.  Alsager  J  Gibson  v.  Stwrgis, 
9  Beav.  403. 

DISMISSAL  OP  BILL. 

Answer.-^ieth,  66th  and  6Sth  Orders  of  May, 
1 845.  —  Where,  through  the  negligence  of 
plaintiff,  certain  defendants  have  not  answered 
the  bill,  and  one  of  the  defendants  is  entitled  to 
move  to  dismiss  the  bill  for  want  of  prosecu- 
tion, a  motion  for  that  purpose  by  such  defendant 
granted,  and  the  bill  ordered  to  stand  dismissed, 
unless  plaintiff  filed  his  replication  within  a 
given  time.    Baldwin  v.  Darner,  34  L.  O.  358. 

HUSBAND   AND  WIFE. 

See  Parties,  4. 

INJUNCTION. 

See  Demurrer,  2. 

impertinencg:. 
See  Answer  J  Amendment  of  Bill. 

MISJOINDER. 

Contingent  interest. — fVitiow,—Next  qf  kin. 
— The  contingent  interest  of  a  testator's  widow 
under  an  ultimate  limitation  of  personalty,  in 
the  event  of  the  death  of  all  his  childr^k  under 
21»  "to  those  who  would  then  be  entitled, 
under  the  Statute  of  Distribution,"  is  sufficient 
to  make  her  a  proper  party,  as  co-plaintiff  with 
her  children,  in  a  suit  for  administration  of  the 
estate.    Roberts  v.  Roberts,  2  Pbill.  534. 

MORTGAOOB. 

See  Parties,  5. 

MULTIFARIOUBNB88. 

1.  Where  a  bill  prays  for  a  general  account, 
as  against  two  defendants,  and  it  appears  that 
one  of  them  is  connected  with  the  plaintifiT, 
merely  as  being  the  endorsee  of  a  bill  of  ex- 
chanp^e  accepted  bv  plaintiff.  A  demurrer  for 
multifariousness  allowed.  Knill  v.  Chadwick, 
34  L.  O.  251. 

2.  If  an  entire  case  be  mads  against  one  de- 
fendant, another  defendant  who  is  partially 
connected  with  the  transactions  of  that  case, 
cannot  demur  to  the  bill  for  multifariousness. 
KnUl  V.  Chadwick,  34  L.  O.  545. 

PARTIES. 

1 .  Suits  by  some  of  a  class  on  behalf  of  all, — 
Costs, — Witness, — Competency, — Where  a  suit 
is  instituted  bv  some  of  a  class  of  persons  on 
behalf  of  all,  those  individuals  of  the  class  only 
who  are  actually  named  as  parties  to  the  recora, 
are  responsible  to  the  defendants  for  costs. 
And,  therefore,  in  a  suit  by  some  on  behalf  of 
all  of  the  guardians  of  the  poor  of  a  parish 
against  a  party  alleged  to  be  a  defaulter  to  the 
parish  funds,  held,  that  a  person  who  had  been 
a  guardian  at  the  commencement  of  the  suit, 
and  one  of  the  committee  of  guardians  who 
authorised  it,  but  was  not  actually  named  as  a 
party  to  the  record,  was  a  competent  witness 
tor  the  plaintiff,  notwithstanding  his  liability 
as  between  himself  and  the  other  guardians,  to 
contribute  to  the  costs  of  the  suit ;  such  lia- 
bility being  one  which  could  not  be  enforced 
in  that  suit,  and  his  incompetency,  by  reason 
of  interest  as  a  rate-payer,  being  removed  by 
the  Stat.  3  &  4  Vict.  c.  3«.  Stoit  y.  PasmU, 
and  PaseaU  v.  Sc&tt,  2  PhilL  390» 
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2.  Appeal,-~VfhBn  an  objection  for  want  of 
puties  u  allowed  at  the  hearing  of  the  cause, 
the  plaintiff  does  not,  by  taking  Sie  usual  order 
that  ^e  cause  should  stand  over  with  leave  to 
amend,  preclude  himself  from  appealing  from 
the  decision  on  the  objection.  DavU  v. 
Ciimter,  2  PhiU.  545. 

3.  Personal  rtpresentatwe. — ^Afund  was  al- 
leged to  hare  been  carried  in  an  administration 
niit,  "to  a  separate  account  intituled  the  gene- 
nl  account."  In  another  suit,  to  give  effect  to 
the  assignment  of  a  share  of  the  fund,  held, 
thafit  the  legal  personal  representative  of  the 
testator  was  a  necessary  paity. 

The  ultimate  limitation  of  a  legacy  was  to  a 
party's  "personal  representatives  or  next  of 
kin."  Held,  that  both  classes  must  be  made 
parties  to  a  suit  affecting  the  fund.  Salmon  v. 
AMdersom,  9  Beav.  445. 

4.  Htuband  and  wife. — Bill  against  a  hus- 
band and  his  wife  for  the  specific  performance 
of  an  agreement  made  by  the  husband  for  the 
sale  of  an  estate  to  the  phdntiff.  The  bill  al- 
leged,  as  the  grounds  for  making  the  wife  a 
co-defendant,  that  she  claimed  an  interest  in 
the  purchase-money,  and  had  taken  forcible 
poaseanon  of  the  tide-deeds,  and  refused  to 
part  with  them^  unless  her  claim  was  satisfied. 

The  Court  held,  that  she  wa^  improperly 
made  a  defendant,  and  allowed  a  demurrer  by 
her,  for  want  of  equity.  Mutton  v.  Bradshaw, 
15  Sim.  192. 

5.  Mortgagor, — Mortgagee.^Reden^tion, — 
In  a  suit  to  redeem  against  a  devisee  of  the 
iooi%a^  an  accomU  of  the  rents  received  by 
the  devisor  may  be  obtained,  without  his  being 
represented  on  the  record.  Truioek  v.  Robey, 
15  Sim.  277. 

6.  Jhutee  and  cestui  que  trust, — Enidence  as 
to  parties  constituting  a  class, — ^To  a  suit  by 
one  or  more  cesiuis  que  trust  against  trustees, 
aOqafing  that  the  trust  fund  had  been  invested 
OB  improper  security,  and  seeking  to  have  it 
restored,  all  the  eestuis  que  trust  of  the  fund 
must  be  parties;  and  if  tbe  fund  be  held  in 
trast  for  a  class  of  persons,  there  must,  before 
the  cause  is  heard  on  the  question  between  the 
plaintiffs  and  the  trustees,  be  evidence  that  all 
the  members  of  the  class  are  before  the  Court. 
PWl^on  V.  Gatty,  6  Hare,  26. 

7.  Admission  0/ assets, — Payment  qf  legacies. 
-^Creditors*  suit. — ^The  admission  of  an  exe- 
cutor by  his  answer  in  a  creditors'  suit,  that  he 
had  paid  certain  legacies  bequeathed  by  the 
testator,  is  not  an  admission  of  assets,  enti- 
tling the  plaintiff  to  a  decree  against  the  execu- 
tor for  pajrment  of  his  debt  without  taking  the 
account,  when  the  bill  does  not  specifically 
diarge  the  defendant  with  iiaving  maae  himselif 
personally  liable,  but  prays  that  an  account 
may  be  taken,  and  the  estate  administered  in  a 
doe  course  of  administration. 

Whether  such  admission  of  the  payment  of 
the  legacies  by  the  executor  is  a  conclusive  ad- 
misflion  of  assets  in  any  case :  Qiicre  ?  Savage 
Y.  Lane,  6  Hare,  32. 

CBMacitedii|,|h«jQdgKBnt:  Woodgatav.Field, 


9  Hare,  211 ;  Rogers  v.  SouttM,  2  Keen, 
598 ;  OoIUs  v.  ColUs,  2  Sim.  365. 

8.  When  the  testator^  in  his  lifetime,  con^ 
veyed  to  trustees  the  mines  and  minerals  undec 
certain  lands,  upon  trust  for  himself  (the  tes- 
tator) for  life,  and  after  his  death  upon  trust 
for  sale,  and  out  of  the  proceeds,— 1st,  to  pay 
all  his  debts,  so  as  to  discharge  his  real  and 
personal  estate  therefrom;  2ndly,  to  apply 
3,000/.  to  the  purposes  of  his  will ;  and  lasUy, 
to  divide  the  surplus  amongst  certain  persona 
therein  named — the  persons  to  whom  the  siur- 
plus  is  thus  given  are  proper  parties  to  a  cre- 
ditors' suit,  seeking  to  follow  the  real  as  wdl 
as  the  personal  estate  of  the  testator;  but  the 
Court  may,  in  its  discretion,  make  a  decree  for 
administration  in  their  absence.  Savage  v. 
Lane,  6  Beav.  32. 

9.  Legacies  charged  on  real  estate, — Devisees 
in  trust. — In  a  smt  since  the  30th  Order  of 
August,  1841,  to  establish  the  claims  of  credi-^ 
tors  of  a  testator  against  his  real  estate  devised, 
legatees,  whose  legacies  are  charged  on  such 
reiEd  estate,  are  not  necessary  parties,  where 
there  are  devisees  in  trust,  havbg  the  powera 
specified  In  the  Order.  Ward  v.  Bassett,  5. 
Hare,  179, 

Case  cited  in  the  judgment :  Miller  v.  Haddle- 
Btooe,  lSSim.467. 

10.  Bill  for  redemption.  —  Tenant  for  life 
who  had  demised  interest  for  200  years. — A., 
having  a  life  estate,  with  remainder  over  in 
strict  settlement,  subject  to  a  mortgage  of  the 
settled  property  for  a  term  of  1,000  years,  de- 
mised tne  property  for  a  term  of  200  years,  if 
he  should  so  long  live.  A  purchaser  of  the 
term  of  200  years  filed  his  bill  to  redeem  the 
termor  for  1,000  years,  who  was  the  first  mort- 
gagor of  the  estate :  Held,  that  ^.,  the  owner 
of  the  life  estate,  subject  to  the  term  of  200 
years,  was  a  necessary  party.  Hunter  v.  Mack* 
lew,  5  Hare,  238. 

11.  Trustees  of  real  estate  for  sale  at  a  future 
time. — Cestui  que  trust, — In  a  suit  to  execute 
tbe  trusts  of  a  will  devising  real  estates  to 
trustees  for  certain  persons  for  life,  and  after 
their  decease,  for  sale,  with  power  to  give  dis- 
charges for  the  proceeds  and  the  rents  and 
profits,  and  with  a  direction  to  stand  possessed 
of  the  monies  to  arise  thereby,  upon  trust  for 
the  children  of  the  tenants  for  life,  the  trustees 
and  the  tenants  for  life  being  defendants ;  but 
there  being  no  power  of  sale  until  after  the 
death  of  the  tenants  for  life,  the  Court,  not- 
withstanding the  30th  Order  of  August,  1841, 
directed  that  the  children  of  the  tenants  for  life 
should  be  made  parties.  Cox  v.  Barnard,  5 
Hare,  253. 

12.  Illegal  association.  —  Odd  Fellows.— A 
bill  filed  bv  certain  members  of  a  lodge  form- 
ing part  ot  an  association  called  '*  The  Inde- 
pendent Order  of  Odd  Fellows,"  (which  con- 
sists of  many  corresponding  lodges  and  many 
thonsand  members,)  against  other  members  of 
the  lodge,  complaining  of  being  excluded  from 
the  lodge,  and  praying  for  a  declaration  that 
such  exclusion  was  illegal  and  void,  and  for  an 
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%Mimction  to  nstnip  tlie  ddendanti  from  ap- 
plying a  sum  of  148/.  Zs,  4d,  otherwise  than 
ieoordin^  to  the  rales  of  the  lodge,  and  for  an 
■cooinity  if  neoessaiy,  of  itf  the  propert  j^  and 
ftmds  of  the  lo^e,  and  a  dedantkm  of  the 
rights  and  interests  of  the  parties^  and  for  all 
HBcessary  directions  for  giving  eflfect  thereto, 
and  for  an  injonction  and  recerrer,  and  general 
ftfief :  Meldf  on  denrarrcr,  not  to  he  a  case  in 
■llich  an  injunction  would  he  proper  without 
other  ndie^  or  without  view  toother  relief. 
'  Hekf,  also,  that  it  does  not  helong  to  the 
Itmctbns  Of  the  Court  to  maktf  a  decree  oon- 
fahnng  dedarations  of  right  done,  or,  in  such 
s  case  as  the  ahove,  a  declaratbn  of  ri^t  and 
ID  ujunctiou* 

*  HM,  further,  that  the  only  relief  sought;  rk 
dependently  of  this  injunction,  was  such  as  the 
Court  could  not  grant  with  the  purties  thm  he- 
five  it ;  and  that,  as  the  defect  could  not  he 
remedied  without  rendering  this  suit  «n- 
annageable,  learv  to  amend  ought  not  to  he 
given. 

Qiuare,  whether  the  above  association  is  legal, 
and  whether  a  Court  of  Eqmty  wffl  Feeognise 
ff  contract  of  association,  which,  idthough 
morally  laudable,  is,  from  the  number  of  per- 
sona concerned  in  ift  or  oChtrwise,  of  sudi  a 
nature  as  not  to  enable  any  of  the  established 
judicatures  of  the  realm  to  deal  with  it  bene- 
ficially, or  whether  such  associations  must  not 
he  left  to  re^^ulate  themselves  by  a  moral  rule, 
without  judiciBl  interference.  Ciovgh  v.  Rat- 
cliffe,  1  De  GL  &  S.  164. 

C— II  cited  ia  tbe  jadgunat  i  Lloyd  ▼»  Loanng^ 
6  VeB»77S;  Tttn  Saudaa  ▼.  Moose,  1  Raoa. 
46f ,  470-4 ;  BMiuaeiia  v.  Meradidr,  3  Vat.& 
B.  180. 

17.  Injunction  to  Testnun  ossetif  tff  Inii  ta 
parliament  refused  on  terms.  Shareholders  in 
an  incorporated  navi^tion  company  filed  a  bill 
to  restrain  the  committee  of  management  from 
entering  into  or  csorrying  into  e£Kict  an  agree- 
ment with  the  trustees  of  a  projected  railway 
companv  for  amalgamating  the  two  undertak- 
ings. On  the  motion  for  the  injunction,  it  ap- 
peared from  the  defendants'  affidavits  that  the 
corporate  seal  of  the  navigation  company  had 
been  affixed  to  the  agreement  with  the  nalway 
trustees :  Held,  that  the  raihraj  trustees  were 
necessary  parties  to  the  suit;  and  the  motion 
ordered  to  stand  over,  with  leave  to  amend  the 
hSr  bj  makinff  them  parties.  On  the  motion 
being  renewed,  upon  the  amended  record,  the 
Grart  refused  the  injunction,  the  navigation 
oompanv  and  the  committee  of  management 
undertaking  not  to  apply  any  further  part  of 
the  funds  of  the  navigation  company  m-  any 
manner  not  authorized  by  the  Navigation  Acte, 
Unless  under  the  authority  of  parfiament,  and 
all  the  defendants  undieitaking  to  consent  to 
the  plaintiffs  being  treated  as  persons  entitled 
to  oppose  the  raflwar  biff  in  parliament. 
Farker  v.  Biver  Dimn  tUmigntion  Companjr,  1 
S»  6.  &  S.  192. 

<%Mere,  whether  a  cestui  que  inut  can  have 
an  injunction  to  lestiaiu  his  trustees  from  as- 


senting-toalrininpaiiameBt.  Parktrw.Tke 
Dmm  Naciffatian  Company,  1  De  6.  &  S.  193. 

14.  Construction  ef  ^th  Order  of  Aagusi, 
1841. — On  a  cause  coming  on  for  argument 
under  the  39th  Order  of  August,  1841,  the  de- 
fendant is  strictly  confined  to  the  objectioii 
which  he  has  raised  in  his  answer  for  want  of 
parties.    LseeU  v.  Audnm^  34  L.  O.  79. 

15*  The  asawnee  under  the  Inaohenfc 
Dcbtoia' Act  of  &  husband  of  a  person  who^ 
as  one  of  the  next  ef  kin,  was  entitied  tm  a  dia- 
tribntive  share  in  the  ^ecti  of  an  intestate 
was  held  to  be  a  necessary  party  in  a  suit  ior 
the  administration  of  me  intestate's  estata* 
Wkat/ord  ▼.  Moots,  35  L.  O.  369. 

PRlNmAL  mPmnBKNTATTVK. 

See  Parties,  3, 

PLBA. 

JbMMfaria/ ttme*— Plea  to  a  bill  of  revivor 
ovecraled  on  a  point  of  form,  as  tendering  an 
immateriaL  isaoe.  Amdrews  v.  Lockwoodf  2 
PhiIL398. 

Case  tftSsd  in  Ihe  jedgweal:  Asktwv.  Tcunu^ 
\S  Dick.  471. 


nSTUW,  BIL1»  •». 

1 .  WrroT  apparent,  —~  A  bffl  of 
error  apparent  on  the  decree,  applies  only  «» 
errors  of  form,  and  not  to  errors  of  judgment 
upon  the  merits.  Truiock  v.  JMey,  3  PfaH. 
395. 

2.  After  decree  in  a  suit  against  the  heir  ef 
A.,  die  pUitiflr  petitisned  for  leave  to  iBe  a  hill 
of  review,  alleging-  cnor  appannt  on  she  &cn 
of  the  dscre^  and  also  that  the  pfeintiff  hnA 
discovered,  since  the  decree,  that  the  dctadaa* 
^iae  the  execnUa  of  A»,  and  that  it  wan  e^ 
sential  to  the  establishment  of  the  nlainaiff'a 
rights  to  bring  the  defendant  before  the  Court, 
in  hie  executorial  character. 

Petition  dianussedy  because  a  bill  of  review 
for  error  apparent*  may  be  filed  without  leavn 
of  the  Court ;  and  because  the  defisndant  haul 
admitted  in  hie  answer,  thatil.'s  will  was  in  bin 
possession.    Tndock  v.  £e6«y,  15  Sim.  256. 

3*  In  support  of  a  biU  of  review  for  eixor  ia 
a  decree*  the  pleadings  in  the  cause  cannot  be 
referred  to*  Nothing  can  be  looked  at  but 
the  decree  iUelf.  TnUock  v.  Robey,  15  Sim.  277- 

4.  Demurrer, — In  abiU  of  raview  the  erroe 
in  the  decree  must  be  apparent  on  the  face  of  it, 
and  it  is  not  sufficient  to  support  such  a  hill 
that  under  the  prayer  for  general  relief  of  thn 
ongiaal  bill,  plaintifif  might  have  obtained  n 
fuller  decree,  it  being  admitted  that  he  was  not 
entitled  to  all  the  relief  obtainable  under  avck 
prayer.     Truiock  v.  Robey,  34  L.  O.  382. 

5.  A  bill  of  reviewwiil  not  lie  in  respect  of  n 
decree  which  granted  the  whole  of  the  prayer 
ia  the  original  bill»  although  it  may  appeae 
from  the  pleadingB  in  such  bill,  that  the  pbaniig' 
is  entitled  to  further  relief  than  was  specificaUf 
prayed  for.  The  enoE  assigned  must  be  np- 
moent  on  the  foce  of  the  decree.  Thdoeky/^ 
]BeAfyr3&Uai14. 

REVIVOR. 

U  Jb»  aatU^Tbm  LoedChsntttBnr 


Jiiafy(ieaM%eff  qf  Ctev.— -IVM  Frin  Cane  lAsts^Middlesex. 


nts 


&e  order  rfthc  Yice-Cbancellor,  (16  Sim.  153% 
on  the  gronnd  that  t!ie  allegation  as  to  the  de- 
lEvermg  up  of  tiie  docusients,  ongjitiiot  to  have 
heeniosertod  in  the  plea  ;  but  lua  lovdship  did 
not  express  any  opinion  upon  tbe  ^oestioii, 
lAether  the  rule  that  there  shall  be  no  revivor 
for  costs,  ovaAX  to  be  altered,  in  conseavence 
(tf  decrees  ofOmmtM  of  Equity  having,  (ondcr 
1  &  a  Vicl.  c.  IM),  s.  18,)  the  same  effect  as 
jodgments  atknr.  Andrews  y,  Lockwood,  15 
Sim.  295. 

a.  hftigScimt  probate  stcmip,'~Negatwepfea, 
^To  a  bill  of  revivor  filed  bj  the  executrix  oi 
the  oTigtna]  pbootiff,  a  plea  of  tbe  statutes  re- 

Sdng  the  stnops  on  probates,  and  averruig 
the  stamp  oa  the  probatO'WM  iomfidant. 
overmkd,  tfas  Court  holding  tlMt  tiie  pfea 
should  have  been  ampfy  "  not  easeotra^^  and 
that  a  plea  !■  substance  negative  but  in  Isfm 
aSmative  is  bad.  Roberts  v.  MMoeks,  95 
L0.9r. 


8UPPL8MZMTAL  BILL. 

1.  Insolvent.  —  Assignee. — Wherea  i 
mental  bill  had  been  filed  agaiaatthe  geaanA 
aasignee  of  insofareat  debtors,  aad  a  credilos^ 
assignee  was  apfisiatsi  only  10  days  befera  Ike 
hearing  of  4te  ongiari  cause,  and  two  years 
after  the  appointment  of  the  general  assignee 
and  both  causes  were  set  down  for  heansg: 
Held,  that  a  supplemental  bill  against  the  ctsk 
ditor's  assignee  was  necessary.  Parser  w. 
Constable,  Same  v.  Stvrais,  35  L»  O.  9* 

2.  A  '^^ftwM^atit  to  a  bill  in  which  a  common 
decree  to  accooht  haa  been  made,  mw  aak  taf 
way  of  anfiplaiBent  for  a  decree  as  lorwflM 
default,  ariaiBg  oat  o£  auitter  diseopered  by  lis 
in  the  MaitaE's  office.  Benson  y.  JMarrw,  35 
L.  O.  63. 
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NISI    PRIUS    CAUSE    LISTS. 
nmAxtrs  fbom  thv  Btrnvoa,  after  eabtes  tebm»  1848. 
diitfitM  30(nc(. 
3BdiUsex, 


B.  Sydney 

Joh&ioD,  Son,  aad  W. 
&  B.  Hamar 
ILFnMT 

Adlingtooaod  Co» 
Eldeitonaad  E. 
Joliosoo,  Son,  and  W. 

Becka 

Joo.  Lewis 

Hhmus  H.  Parkor 

Ahlett 

Oiirenon  and  Go. 

Erareat  aad  Co. 

Woatner 

WnuDaj 

Wood  and  B. 


S-J. 


CahiU 

Bowe 

Daviea 

WiUiama 

Baatone 

f  iddea  S.  J. 

Cro  wther,  admix.,  &c.(iiij.) 


S.J. 

S.J. 


S^J. 
S.J. 


Wameford 
Cnrrie 


HodponaodR 
Waraeford 

Taia 

J.StniU 

Tiiaton 

Waineford 

Gregory,  F.  and  Go. 

RaTenacroft 

W.Laae 

HiDer 

Hodgaoo  and  B. 

H.J.Uivy 

Wamalbad 


LflidlC. 
Biaee  and  Co. 


Becke 

Moon  (stag^) 

Clerk  (ia^> 

Keal 

Doe  d.  Peacock 

Clutterbnck 

The  Queen 

Dawaon 

Doe  dam*  Rump  and 
other  S.  J. 

The  Doke  of  Bmna- 
wick  S.J. 

Pigott  and  others        S.  J. 

Same  S«.J. 

Hulae  and  othera 

The  Duke  of  Bruns- 
wick S.J. 

Brown  8.  J. 

Parratt  S.  J. 

The  Queen  S.  J. 

The  D.  of  Brunswick  S.  J . 

Bennett  S.  J. 

Leatham 

Lane  S.  J» 

Payne  £L  J. 

Kobertaon  and  anor.  S.  J. 

Soloman  S.J. 

Duke  of  Branawick    S.  J. 

Doe  daaa>  Halinaa  and 

another  S.  J. 

*  Tilbury  and  others     S.  J. 

Knill  8.  J. 


Macdoiald    (stayed) 

Cope 

Wiikioaon 

White  way 

Roaa  (iDj* 

Wm.  Toogood    (h^^ 

£dvaida  and  another,  i 

riviog  •zaantooa 
Pariah  and  aoalhet 
Coonop 
Hughea 
Ward        (inj.) 
Prere 

Carter,    (inj.) 
Jobnaan  andf  othera 


S.J.MaakaiL 


CuUaa 


Ghialin 

King 

Qement  and  othera 

Badaiie  and  aihon 

Baker 

Andrew 

Cusack 

Uardey 

James 

Gibaon 

Simmonds  and  another 

Hooper  and  another 

£Rrl  of  Chesterfield 

Lord  Valentia 

Howard 

Pearaon 

Price 

Dmmmond 
Richmond  Railway  Co. 


Dt.  Bolton 
iVom.  Chester 
Prom.  Howaid 
i^om.  Mardon  aad  P. 
Dt.  Chadwick 
Prom.  Campbell  and  A* 

Dt  WilliaiMon 

Dt.  Helme 

Pro.  Lewis 

Pro.  Burrell 

Pro.  Carlon  and  H. 

Eject.  Vizard  and  C«. 

Pro.  Bell 

Indt.  E.Lewis 

Pro.  Wright  and  Co. 

iyt  Jennings 

Ca.  H.  Crocker 
P.  Isaue,  Towaey 
F.Iasue,  Espin 
Coy.  Venning 

Ca.  W.  Berry 
Pro.  Marten  and  Co. 
Pro.  Birch  and  B. 
Peri.  Watter  and  P. 
Ca.  H.  W.  VaUaaM 

Hicks 
Ca.  Hoppe  and  B. 
Ca.  Kilgour  and  P. 
Dt.  Gregory  and  Oa. 
Pro.  Rickards  and  W. 
Pro.  S.  Abrahama 
Ca.  Crocker 
Txsa.  aad  MjmL  i^tim 

and  Son 
DC.  Aldridge 
Dt.  Bircham 


IM 
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Dyte 

Jod                                   Stewttt 

Pro.  Maiming 

Biehard  Hare 

The  Queen                         Bonohett 

Indt.  In  person 

Potter  and  Co. 

James                        8.  J.  Llewellyn 

DtTathamandOo. 

Froe.  in  person 

Indt.  Walter 

Biley  in  person 

TheQneen                S.J.  Hart  and  othen 

Indt  C.  Walter 

Sanent 
Wdker,G.andCo. 

Hammiok                           Deronahire 

Tree.  Portal 

Doe  denu  Conant  and 

others                    8.  J.  DaTiet 

Ejt.  Harting 

Hortimer 

Baylia                        S.J.  Bleaden 

Dt.  Hartings 

J.W.Sloper 

Sloper                        S.  J.  Seyler 

Fro.  Bennett  and  P. 

Bicklej 

Nenzies                     S.  J.  Dake,  knt 

Pro.  Pontifex 

Mawe 

Drayson  and  another  8.  J.  Clarkson,  len. 
Gardner                              Dean 

Pro.  Pontifex  and  M. 

Tamer  and  Son 

Ca.  J.  Duncan 

J.  H.F.Lewis 

Bradshaw  and  another        Manning 

Pro.  In  person 

Hooper  and  Co. 

Gibb  and  anor,  adms.,  &c;  Johnson  and  another 

Issue  fromChanceiy^Jones 

Fladgate 

Collins  and  another  S.  J.  Kingabory 
Dance  and  another              Smith 

Dt.  Wathen 

WiUoughby  and  J. 

Pro.  Chidley 

W.  Keigbtley 

Houghton  (a  panper)         Stephen  and  another 
James                         S.  J.  Wilson  (The  Hon.) 

Ca.  HarUey 

Weeks 

Austen  and  H. 

R.  Raven 

Doe  d.  Philpott  and  anor.  Hurat  and  others 

Ejt  In  peraon 

M'Duff 

George                                Hnghes 

The  Qneen                 S.  J.  Smith  and  others 

F.  Issue  Phflp 

urn  and  H. 

Sou  fa.  OUTersonsndCo. 

H.  E.  Brown 

Frail                           S.  J.  Dixon,  Esq. 

Fearon  and  Co. 

Kirk 

Daubney                    S.J.  Phipps,Esq. 

Weller 

J.  Strut 

Parratt    .                    S.J.  Eirington 

Pro.  Olderahaw 

Solrs.  Treasury 

The  Queen                 S.  J.  Wm.  Hunter 

Indt.  Bennett 

Same 

Same                           S.J.  Same 

Indt.  Same 

Gridley 

Bell  and  another                 Midland  Railway  Co. 

Co.  WUUamson 

Hodgson  and  B, 
Peddell 

Cochrane                             Young 

Oa,  Coppock 
Tres.  Pike 

Luckin                                Armstrong 

Chas.  Dod 

Gardner                              Slade  and  wife 

Ca.  Barnes  and  Co. 

Grafter 

Palmer  and  wife                  Flint 

Ca.  Gray  and  B. 
Pro.  Milton  and  Co. 

Mourilyan  and  R. 

Pittman 

Rowdiff  and  J.  S.  J.           Gregory 

Tres.  W.  WiUiams 

Hooker 

Young  and  another             Barham 

Pro.  H.  H.  Green 

Bebb 

Ryan                                   Sams  (sued,  &o.) 

Dt.  Capron  and  Co. 

POrson 

Coppock                     S.  J.  Lander 

Ca.  Webb 

Boalton 

Shaw  and  others         S.  J.  Elderton 

Dt.  Person 

Barrett  and  £. 

Lenty                         8.  J.  Sturgeon 

Dt  Holmes 

B.  P.  Smith 

Browning  and  othera          Sager 

Dt  Wiglesworth 

iTimey 

Dowling                    S.  J.  Becke 

Pro.  Blake  and  Oo. 

Sidney 

Black  and  wife                    Southedon 

Pro.  Raven 

D.  Kean 

Waddy                        S.  J.  Smith 

Dt.  Peraon 

Walker  and  Co. 

Doe  d.  Conant  &  ore.  S.  J .  Warner 

Ejt  Robinson 

Abraham 

Morris  snd  others                Smith 

Dt  DayiesandCo. 

Bickley 

Baldwin                     8.  J.  Padwiok  &  another 

Ga.  Espiu 

H.  Walker 

MorreU  and  another  S.  J.  Wootten  and  another 

Proms.  Gauntlett 

Begbie 

Ellis  and  ux.  (pauper)         Bercharett  and  ux. 

Ca.  Sydney 
Pro.  Gsdden 

Bircham 

Heath                                   Fitagerald 

Jas.A.  Silk 

Silk                                      Stones 

Pro.  W.  B.  Daries 

Few  &  Co. 

Mousley                     S.  J.  Stanley  Br. 

Dt  Cox  and  W. 

Hodgson  and  B. 

Prosserjun.          -   S.J.  Swinton 

Pro.  Peddell 

Thomas 

Yates                                  Cutts 

Proms.  Brooksbank 

Hodgson  and  B. 

Gregory  and  wife      S.J.  Clark 

Dt  Gray  and  B. 

Cox  and  W. 

Doesev.  dem.  Richmond 

and  othera                      Smith  and  another 

Eit  J.  and  0.  Cole 
Ejt  Horwood 
Ca.  Clarke  and  Co. 

Lewis  and  L. 

Doe  dem.  Taylor                Patchling 

Same 

Clark                                   Christie 

James  Taylor 

Doe  dem.  Fuller  and  anr.  Spatke 

T.  and  E.  H.W.Cross 

Hodgson  and  B. 

„..  J  BeartforHatch--H. 
^J^iT.RoberUforGreen 

Newman 

Cumins  and  another            Stedman,  jun. 

Dt.  Archbutt 

In  person 

Freeman  (paUper)               Rosher. 

Dt  Gedge 

John  Rogerson 

Banning,  admor.,  &e.          Fickford 

Dt  Everest  and  Co. 

Young  and  Son 

Doe  d.  Brown                     Newport 
M'Dowall                            Boyd 

Ejt  Wells 

Bromley  and  A.    ■ 

Dt.  Hensman 

Cree  and  Son 

Carter                                 Unthank 

Pro.  Lever 

£.  J.  H.  and  J.  Lswfbrd  The  Queen  8.  J.  Kendall  snd  fear  others 


r  Kendall,  In  ?««» 
\Binckes,G.Becklef 

Ind.<  Lunley,  L«wls 
iBicUey.InpejMii 
(.Moofe,BoweratSon 


MU  PHm  Cmn  liiti^WMnem. 


Wity 

Xanty 
UwM 

Medial 

UjMtom 

G.S.Ford 

W.M.Webitar 

Sme 

nomai  Walker 

Sane 

FiQeta 


Joi.Roir 
J.Smris 

Eiogitoii  tnd  8. 


Gorett 

Smedleyaad  R. 

CFkin 

Vper 

Hine  and  R. 

Webster 

HawtioB  and  Co. 

Aoorj  and  Go* 

Wakmgliby  and  J. 

HajHoa 

ETtriU 

RUkndsand  W. 

KiDfdon  and  S. 

Dyta 


Dyte 

Wyefa 


>eb. 


T.Geon 

Rflie 

Trail 

BiaeeandCo. 

Brandon 

Hart 

John  Ball 

Z.BTOoka 

Nixon 

Sano 

Sum 

Piikar 


Martjr 
Pitt 

Dickinaon 
TkeQneai 

Tmaej 

TheQuoan 

Howard 

Hadaon 

Hill  and  anothar 

Qibflon 

Same 

Naime 

Rabidge 

The  Queen 

Solomon 


8.J. 


S.J. 


S.J. 
S.J. 
S.J. 


S.J. 


Carpenter 

Chambera  and  another 

Abbott 

Vanx  and  another 

Turrill  S.J. 

Jamas 

Doe  dem.SoimoB 

Laurie,  knt,  and  others 

Fenton  and  another 


laaaeaon 

Chadwiek 
Benjasun 
Kendall  and  others 

fiyera 

Gongh  and  others 

Griffin 

Twiggr,(P.O.,)&c. 

Same 

Ablett 

Same 

Walker 

Daries 

Tamer  . 

Dnnaton     and     another, 

aued,  &c. 
Bowen 
Shee 
Hamilton 
Manglea 
Ditchbom 
Mendea 
CaateU 
Clements 
Rhodea  and  others 


Taylor  (P.  O.&o.)     S.J. 

LyaU 

Dnnaton 

Graham,  sued.  Ac. 

BeedeU 

Carpenter 

ComUoom 


Marka 

Flockton  and  others 

The  Qneen 

BnUock 

Smithe 

Doe  dem.  Darlington 

Anderdon 

Dameate  (panper)      S.  J. 

Eaau 

WUde 

Lowther 

The  Queen 

Suggitt 

G.  Ghialin 

Clerk 


Poooek 

Brown 

Beaton 

Hanmer 

UlleY 

Winding 

The  Honourable  Brown- 
low  Owti,  commonlj 
called  Lord  Brownlow 
Cecil  (sued*  &c.) 

Briae,  aued,  &o. 

Hall  and  otbera 

Mary  Dixon 

Saul 

Reynolds 

Ellph 

Pollard 
'.  Bishop  and  another 

Harvey 

Smith 

Stothert 

W.  A.  Ghialin 

Cole  and  another 

Gregory  and  another 

Hollady 
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Ca.  Jonas  and  Co. 
Ca.  J.  and  C.  Rogera 
F.LJ;A.Jonea 
Bower  &  Son,  for  deft 
Moore 
Treaa.  Baron,  &c. 
Indt.  J.  T.  Church 
Isaue,  Horwood  and  G. 
Aaat.  Sharpe  and  Co. 
Aaat.  Same 
Dt.  Roche  and  Co. 
Dt.  Same 

Pro.  Bolton  and  Co. 
Tree.  Hall 
Indt.  Hinde  and  P. 

Dt.  J.  Clayton 

Dt.  Young  and  Son 

Pro.  Walter  and  P. 

Tree.  StcTena  and  G. 

Dt.  I'oung  and  Co. 

Pro.  Aahurat  and  Son 

Dt  F.  Harrison 

Ejt  Biokley 

Asst  S.  Nesl 

Pro.  Norria  and  A.,  Cragg 

and  J. 
Pro.  Pocock  and  F. 
Pro.  Roaaer  and  T. 
Pro.  Reynell 
Aaat.  Church  and  L. 
Dt.  Clark  and  D. 
Dt  Clark  and  C. 


Pro.  Riokards  and  W. 

Pro.  Letbbridge  and  M. 

Ca.  DoddandCo. 

Indt  H.T.Roberta 

Dt.  Jutsum  and  G. 

Dt  Pateraon 

£jt.  Donne  and  Co. 

Dt.  Condell 

Pro.  Chaa.  Berkeley 

Pro.  Kearoa 

Pro.  Hertalet  and  S. 

Dt.  Sewell  and  F. 

Indt  Orchard 

Dt.  Chilton  and  Co. 

Tree.  Hodgaon  and  B. 

Pro.  Pittindreigh  and  S. 


Cmnnuiti  ipttvt, 

Middkteg, 


OnrtoaandCo. 

Melum 

W.  Smith 

T.Roberts 

I^«  Potter  nod  Son 

G.J.  Shaw 

Ssme 

BarieSySonaBdC. 

J.otratt 

Qdvtoa 

Wsk  Smith  k 


Stead 

HargrsTO 

Feam 

Colmer 

Nathan 

Anderaon 

Archer 

Seme 

Doe  dem.  Conant 

another 
Parrett 

NewlM 
Heeden 


S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
and 
S.J. 
S.J. 

8.J« 


WiUiama 

Hargrave 

Counteaa  Waldegrare 

Chappell,  elk.,  &c. 

Piggott 

Blackburn 

Chapman 

Robertaon 


Ca.  Hodgaon  and  B. 
Prom.  W.  &  R.  B.  Baker 
Prom.  Pearaon 
Ca.  Capron  and  Co. 
Prom.  Rickarda  and  W. 
Prom.  Druce  and  Son 
Ca.  A.  Dobie 
Ca.  Same 


Holmea  Eject  Vallance  and  B. 

Lord  Bereaford  and  othera  Prom.  Walker,  Grant  and 

Co. 
Chaplin  Prom.  Fry 

Dayey  and  another  Tkes.  Lery;  WooUej    .  . 


ua 


mi 


Dariesy  Son,  and  C. 
Bayley  and  Jaaaon 
J.Birt 

W.  Meyridk 

W.  B.  Davis 

Marten  and  Cob 

T.  EoberU 

R.  Swaa 

Gilliam 

Wright  and  Bonnar 

£.  Elldna 

Lindsey 

Rotter  and  Trotttr 

J.  H.  Tomer 

Rotter  and  Trotter 

Borgoynes  and  Co^ 

M.  Lewia         ^ 

Pain  and  H. 

Petheiiek 

Webber 

S.M.  Cooper 

H.  Knight 

J.  H.  Uembery 

Bodman 

Boaacn 

J.  D.  Wxlliania 

T.Roberta. 


Parker  and  another    S.  J.  Paraey  Gov.  A.  Haynes 

Cooper  Delafield  Bt  Pike 

Amett,  elk.,  &c.        5.  J«  London  and  N.  Wottacm 


WaUer 

Manwell,  a  panper     S.J. 

Storel  &J, 

Sibley  '   a  J, 

Nettleton 

WUliamaon,  a  paoper 

Snith 

Hedgea  and  another 

Jackson,  ezor.,  &c. 

Stringer 

Morgan 

Peanoa 

Browne 

Gannon 

Lomax,jon. 

I>ee  d.  Milner 

Avis,  admor.,  &c, 

H.  Gompertz 

W«8t 

Snooke 
Parent 
Taylor 
Pbok 


S.J. 

S.X 


S.  J. 


Railway 
Marquis  of  Chandos 
Ghanington  and  othera 
Mathias 
Price 
Brook 

BobioaQn  andsBother 
Mtchard 
Bentley 
Parkes 
Gollinson 
Field 
Pearce 
Hunt 
Weiss 

Lomaz,  nan, 
Perraton 
Nogee 
£eilj 
Maeartby 
Bazendale 
Xicbael 
0*Keefe 
Denman 
TotkiU 


Dt.  Parker  and  C<k 
Bt.  Carrie  and  Co. 
Paom.  Fry  and  Co. 
Paom.  G.  Pope 
Prom.  Freeman  and  Ci^ 
Go.  C.  Least 
Ga.  Crafts 
Ties.  Stra^vMH 

AUgood 

W.F.Walker 
Piom.  J.  D.  WilUaw 
Dt.  F.  V.  Field 
Dt.  J.  Todd 
Prom.  W.O.andW.Hont 
Paom.  Whi|r»ba 
Ptom.  White  aad  Co. 
i^t  P.  Richaidsoa 
Ca.  Gregory  and  Co. 
Dt.  T.  Asprey 
Dc  Games 
Tiea.  Tatham  ^mi  Co. 
Prom.  S.  Yatea 
Dl  Wicken 
Ca.  J.  Birt 
Piom.  Kemposoi 


A'Beokett  and  Co.'        Bi<fa[ood  and  otten 
J.  A.  JonoB  Loeke  andanotlter 

HosInb  Cbambers  and  anodier 

BoAian  Booth 

A'Beokete  and  Go.         Rich 
Willooghby  and  J.        Hawgood 
Salomon  Golding  (panper) 

Dopleiz  Grew 

F.  T.  Sonthgita  Peters 
Horsley  Snmmera 
T.  Lewis  Brown 
Same  £dwarda 
W.  &  G.  T.  Woodrofib  Man,  sen. 
Same  BCan  and  othera 

Gem  and  Co.  Stephens  and  another,  eze- 

catora,  &o« 
Same  Same 

NeAenolo  Manning  S.  J. 

W.  B.  Dayies  Stones 

O.  P.  Wilton  Anderson 

G.  B.  Lefroy  Black 

H.  G.  Robinson  Doe  d.  Wheeler 

Same  Wheeler 

Bowden  and  S.  Elstow 

SelbyandM.  Palmer  S.J. 

Hont  and  Co.  Wilts,  Somerset  and  Wey- 

mooth  Railway  Co. 
PuJuw  and  Cow  FWrrar,  admix.,  &o« 

Walter  Jostioo  Williama 

S.B.VanglMm  8.  R.  Healoy 

£.  Healey 

Martin  and  others 

Swabey 

Cobb 

Shartt 

Torgand  and  another,  Wh 
ovneea,  sbo* 

WilUams 

Gfogoiy  and  Co.  Stephens  and  othera 

J.BiPMMar  Hardine  &J. 


White,  Eyra, 

O.Stanlef 

Willooghby  and  J. 

Gladstane 

W, 


W. 


Smith  and  another 

Dt.  Wehpert 

Ashton 

Dt.  Silvestor 

Jennings 

Con.  Ororer 

Gibbins 

Dt.  Pryer 

Phillips,  Bart. 

Dt.  Combe 

Chaplin 

Cose,  Morphet 

Macey 

Dt  Clarke 

HiU 

Caae,  Rippingham 

Stephens 
Barnaloy 

Dt.  Bennett 

Dt.  Miller  and  H. 

Scaco 

Cue,  Randall 

Same 

Q»e,  Same 

Grant 

Pso.  Otway 

Same 

Apo.  Same 

Liley 

Dt.  FutToye  and  Oo. 

Secret 

Dt.  Smith 

Wilkin 

CSue,  In  person 

Menhem 

Pro.  Gregory  and  Co. 
CoYt.T.M.Vickery 

Hay 

Trov.  E.  Williamson 

Scott 

Repln.  E.  Hodgkinson 

StiTea 

Repln.  Same 

Downo 

Dt.  Palmer 

May 

Dt.  May 

Jackson  and  another 

Dt  Singleton— 6bwt«i 

Wataon 

Pro.  Sowton 

Deaeon  and  othera 

Pro.  TiUeardandCo. 

Storey  and  another 

Pko.  Robson 

Hilar 

T^os.  Same 

Pblten 

Dt  C.Stanley 

JobOB 

Fko.  Walah 

Harley 

Pko.  U.  Hanunond 

SalomoB 

Case,  In  pevsoB 

Lawreaoe  and  another 

Pro.  Dickson  and  O. 

Hodson               : 

Dt  Bridges  and  B. 
PH>.  Lowless  and  Av 

WiKa  and  another 

Bffowii 

'AM.M'Loodairfg; 

DIGEST,    AND   JOUBNAL   OF  JMISPliUDENCE^ 


SATURDAY,  JUNE  17,  1848. 


•  ■■    ■    ^ QWHl nagis ad  sob 
Pertinet,  et  nescire  mmlitni  i 


MR.  COMMSSIOXER  FANE'S 
1£ITEMS  ON  BANKKUFTCY  REFORM. 

Ths  London  Comnnttee  ferr  procuring  an 


conclusions,  as  will  be  presently  seen,  yrt 
decidedly  dissent,  but  his  suggestions  are 
bold«  original,  and  comprehensive ;  he  has 
been  engaged  for  a  period  of  nearly  a  quar- 
ter of  a  century  in  administering  the 


amendment   of  the  Bankrupted    and    In-    rnutAt^A'^T^^ 

«i^««^  T^—  T»«-^  ««Wi«v!l^  -  «»««o  ^f  of  Debtor  and  Creditor,  anH  we  concur  "Wifli 

S^id^id   b  ^  Jb    C      ^   •        I  ^^  ^^^'^  Committee  in  thinking  that  the 

2rS5rlT^  wT^  ^'^  ^«  fi"t  ^^«^^'  Mr.  Pane  rery  sue 

S^hi^T^^"^^  S"^'  ^rd-^^-r ' '  chiS^^Jf  1^^^^^^  i^ftrrk^t^al^^ 
Jrt  his  l^hip  whdly  omitted  any  aUu-  ^^^  J     ^j^  ^j^.  ^  .^     ^^ 

son  to  tiie  Baalmipt  Laws»  a  branch  of  «„««,^A-  „.  ^.^  i^^^i  ^r^.^  «j„  «,„^  iv«« 

OHvcs,  that  the  alterations  annurily  intro-  « i  am  aware  that  an  opinion  vwy  giMnUy 
dnced  under  his  auspices  preclude  the  ne-  prerdls  in  the  proinaion,  of  which  I  aoi  a 
eeeity  for  further  amendment,  or  has  at  i  member,  thai  it  does  not  become  parBona  in  a 
acquiesced  in  what,  we  am  rather  judicial  Atoation  to  advocate  reform,  otfaerwita 


£^osed  to  think,  is  the  prevailing  opinion  |  ^hwa  by  private  commamcationfl  addteaeed  to 
of  the  comraunity,  that  any  stttgestions  for ;  ^**«  «ithoritiee.  In  thia  opinion,  howewr,  I  do 
usefhl  Trform  dirtt  come  from  a  different  "^  «">«*[•  ^  «K^'  ^*^^'  ^^  J^  "^ 
ararce.  Hcmcvcr  tfnsmay  be,  impressed ;  p^^,^  improvemeat.  Uw  reform  laboon  midar 
as  we  are  with  the  iMcnt  ii^essrty  of  ex-  j  g^^n  disadvaaUges.  We  have  no  paUie 
tensive  changea  m  this  branch  of  the  law,  i  officer  whose  duty  it  i»  to  consider  lA.  im 
we  consider  it  matter  for  congratulation  |  oAer  countries  there  ia  a  Miniatar  of  Juatioa. 
that  the  snbject  has  been  dropped  by  Lord  I  hi  this  there  is  none.  It  is  said,  indeed,  tha* 
^^        "  'the  Lord  Chancellor  is  Minister  of  Jualica.;. 

but  if  he  is,  it  is  evident  that  he  haa  nottima 
to  perform  the  functions  of  the  office.  His 
judicial  and  other  duties  are  so  overwhelming^ 
that  it  is  irapossil^  he  can  undertake,  im  ad' 
dition,  BO  ertensive  a  duty  as  that  of  originat- 
ing refonns  Idms^,  or  cooaidering  and  m»- 
tttring  such  as  are  aoggested  byotbara,    Oan 

H 


Broogfaam,  and  taken  up  by  odiers,  who 
aeem  disposed  to  considn*  it  in  a  different 
^hty  and  with  very  dimcrent  objeets.  m 
ia  vmeeenanr  ibr  m toaay  with  the  London 
Committee,  that  wa  d&  not  pledge  ouraelvea 
to  aU  the  cminkma  and  views  of  Mr.  Com- 
miasioner  lane.  Indeed,  from  many  «f  hia 
Ycx..  xzxvx.    No.  1,058. 
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aid  bt  expected  froiii  the  Attomejr  and  So- 
lidtor-^General  ?  They  alao  are  folljr  occupi 
with  oAer  moat  important  dutiea»  ana  m 
mattera  of  refonn  tbey  can  only  act  under  the 
direction  of  the  Lord  Chancellor.  Can  we 
hope  for  assistance  from  private  members  of 
the  legislature  ?  I  fear  not.  Advocates  and 
solicitors  in  pai&onent  an  rmnif  vtrjr  eager 
for  refonn,  nor  isit  tojsy  for  thebFio  psocnte  a 
hearing.  And,  if  an  wmrofe$8ional  member 
attempts  to  meddle  with  tue  subiect,  he  is  soon 
deterred  b^  finding  himself  involved  in  techni- 
calities which  he  cannot  master.  From  whom. 
^en»  it  may  be  sud,  can  aid  be  expected  ? 
I  should  answer  unhesitatingly,  VJtOM  thx 
JUDICIAL  BODY.  From  them,  indeed,  assist- 
ance of  the  most  valuable  kind  taUfht  be  ob- 
tained. They  understand  the  subject.  They 
camiQft  but  regret  the  evils  thev  dsuJlv  witness, 
and  they  mutt  wish  to  remedy  tnem.*^ 

The  Commissioner's  condemnation  of  the 
existing  system,  and  hia  opinion  of  the 
effect  of  recent  alterations,  is,  if  possible, 
more  decided  and  unqualified  than  any  ex 
pressed  in  these  pages.  He  savs,  **  the 
Law  of  Debtor  and  Creditor  has  from  time 
immemorial  been  the  subject  of  universal 
<;omplaint,  and  I  believe  that  at  this  mo 
ment  it  is  the  general  opinion  of  the  com* 
merdal  classes,  as  it  certainly  is  mine,  that, 
except  perhaps  as  regards  debte  under  20/., 
that  law  is  in  a  worse  state  than  it  ever 
wasJ*  Now  we  have  never  scrupled  to 
affirm  that  the  law  is  bad  and  badly  admi- 
nistered, but  we  do  not  believe  the  glaring 
franda  and  corrupt  abuses  indignantly  de- 
nounced by  Lord  Eldon,  in  ue  passage 
from  Vesey,  which  Mr.  Commissioner  Fane 
has  selected  as  the  text^  for  his  observa- 


.  «  «'The  Lord  Chancellor  took  the  first  oc- 
casion of  expressing  strong  indknation  at  the 
frauds  committed  undtf  cover  oAhe  Bankrupt 
Laws,  and  hia  detenmnation  to  repress  such 
practices.  Upon  this  subject  his  Lordship  ob- 
served with  warmth,  that  the  abuse  ot  the 
Bankrupt  Law  is  a  disgraoa  to  the  country,  and 
it  would  be  better  ai  once  to  repeal  all  the  ste- 
totes,  than  to  sutler  them  to  be  applied  to  such 
purnoses.  There  ia  no  merey  to  the  estete. 
Kothing  is  less  thought  of  than  the  obiect  of 
Ihe  commission.  As  they  are  frequently  con- 
doeted  in  the  countrv,  they  are  little  more  than 
atock.  in  trade  for  tb»  commissioners,  the  as- 
signees, and  the  solicitor.  Instead  of  solicitors 
attending  to  their  duty  as  ministers  of  the  Court, 
for  Aey.  are  so,  Commissions  of  Banknq)tcy 
are  treated  as  matter  of  traffic^il.  taking  out 
the  commisrion,  B,  and  C.  to  be  his  commis- 
sioners. They  are  considered  aa  stock  in  trade; 
and  ealculationa  are  made,  how  many  commis- 
sions can  be  brought  into  the  partnership.  Un- 
less the  Court  holds  a  strong  nand  over  bank- 
ruptcy, particalarly  aa   administered  in  the 


tionSy  now  exist*  In  tliis  respect,  at  all 
events,  the  system  baa  been  improved.  The 
atatute  6  Geo.  4,  c.  16«  also  effected  many 
desirable  alteratinns,  in  addition  to  consoh- 
dating  the  law,  but  these  amendments  have 
been  marred  and  rendered  ineffectual  by 
the  il]r0Qnsi4eie(l  changes  subsequently  in- 
troduoea  im  mpad  suco^ion. 

Mr.  Fane's  first  onslaught  is  on  the 
system  of  pleading  established  in  the  Courts 
of  Common  Law  in  actions  of  debt.  His 
views  on  this  subject  appear  to  us  to  rest 
upon  what  he  most  permit  ua  to  describe 
as  a  very  tranmireat  fallacy.  Let  him 
speak  for  himself: — 

"The  Ckxnmon  Law  Courte  have  never  per- 
mitted the  debtor,  when  sued,  to  plead  what  in 
the  vast  majority  of  cases  is  his  r«a/ defence, 
namely,  that  he  is  rnu^fo  to  meet  kis  enj/e^ 
merits.  It  is  notorious,  that  in  19  caaes  oat  of 
20, 1  might  say  49  out  of  50,  the  defendant  has 
no  other  defence  to  offer.  There  is  nothiag 
really  in  dispute.  He  knows  Aat  he  owes  the 
money,  but  he  is  insolvent,  either  in  the  sense 
of  not  bdng  able  to  pay  the  debt  at  ones,  his 
means  of  payment  being  property,  wfaksh'he 
cannot  immediately  turn  into  money,  or  in  the 
sense  of  b«ng  unaUe  to  pav  more  than  a  esr* 
tain  number  of  shillings  in  toe  pound  to  all  his 
creditors.  In  the  one  ease  hia  ground  of  n- 
sistance  is,  I  cannot  pay  now  ;  in  the  other  I 
cannot  pay  in  /mU  at  amf  tme.  Now,  that 
being  the  real  truth  in  the  vast  mmority  of  esses, 
one  would  have  expected,  that,  if  the  Conunon 
Law  reaSy  werO}  what  aome  of  ite  idohitnias 
worshippers  would  have  ua  believe  it  to  be,  the 
perfection  of  common  aense,  it  would  ensble 
such  debtor  to  do  what,  as  an  honest  man 
ought  to  do,  state  the  truth.  But  no,  the  law 
does  not  permit  him  to  do  so,  and  never  has 
permitted  nim  in  any  period  of  ite  history.  It 
compels  him  either  to  admit  that  he  owes  the 
money,  or  to  deny  it." 

The  last  propoaition  ia  hardly  correct. 
When  a  creditor  complains  in  the  language 
of  pleading,  that  the  defendant  has  broken 
his  engMement,  the  law  does  not  oblige  the 
latter  either  to  admit  or  deny  the  obligation. 
If  he  cannot  deny  it»  he  is  not  called  upon 
to  plead  at  all«  and  the  law  assumes,  as  it  is 
not  denied,  that  the  defendant  admits  he 
haa  entered  into  the  contract  stated  and 
failed  to  perform  it  as  alleged.  The  law 
does  not  indeed  assume  that  men  incur  pe- 
cuniary obligations  the^  are  unable  to  foinl, 
but  it  teste  the  capaaty  of  the  debtor  to 
fulfil  admitted  obligations,  and  when  he  is 


country,  it  ia  itself  acceaaary  to  as  great  a  nuis- 
ance aa  any  known  in  the  land  ;  and  known  to 
pass  under  the  forms  of  law."  6  Ves.  Re- 
port^ U^Easter  Term,  1801. 
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sstiafied  that  lie  is  unable  to  "meelf  hiti  en- 
ga^ementSy  humanelr  points  out  t  means  by 
which  he  may  be  reuered  from  the  oonse- 
quenoes  of  his  defkuH,  ^rtth  as  little  injmy 
to  himself  as  is  consistent  with  the  security 
of  his  creditors.  This*  we  contend,  is  the 
principle  of  the  law,  the  pradice,  we  admit, 
IS  not  always  in  accordance  with  it.  Let 
ns  see  lx»\v  it  would  be  improved  if  the 
system  which  Mr.  Fane  suggests  were  sub- 
,stEtated : — 

The  nmedy,"  he  uofB^  "  is  to  allow  the 
m  to  teil  ttu  tmih  ip^  his  ^MijnaB,  to 
allow  him  to  plead  insolvency.  Indeect  the 
law  ought  to  go  further,  it  ought,  not  merely  to 
aUom  him,  it  ought  to  require  Y^m^  at  his  peril, 
to  do  so,  and  to  punish  him  for  not  doing  so. 

"  But  perhaps  it  will  be  said,  and  what  is  the 
plainliff  to  do?  Is  he  to  be  baffled  by  sueh  a 
statement,  a  statement  ii4nch  may  be  utterly 
fidaa  \  Hen  again  the  aanner  is  plain.  The 
iiMfllvent  ought  to  support  his  plea,  by  wring 
UiaS  he  had  filed,  or  was  preparing  with  afi 
possible  speed  to  file,  on  wtk^  in  the  proper 
CofBt  of  JSankruptoy,  a  ifull  and  particular 
atalment  of  his  debts  and  assets.  His  plea 
ought  also  to  be  an  act  of  bankruptcy,  and 
dionld  cntithi  the  creditor,  i£  not  satisfied  with 
the  statement  when  filed,  or  if  be  did  not 
choose  to  wait  lor  the  statemflntj,  to  drop  his 
proeeedings  at  law  and  proceed  in  bankruptcy. 
xlie  debtor  s  statement  might  show  not  in- 
solvency, as  it  is  genevslly  understood,  that  is, 
inabilitf  to  pay  in  fullaS  any  tine,  but  grounds 
Sorpos^KMimg  payment,  or  it  might  show  in- 
abitty  topoy  at  any  time.  Whichever  was  the 
cam,  the  creditor  would  have  a  fair  opportunity 
of  fonning  a  judgment,  founded  upon  a  docu- 
noent,  o»  oath,  recorded  in  a  Court  (^Justice, 
what  course  he  ought  to  pursue.  If  the  debtor 
aaked  postponement,  the  creditor,  having  such 
aamle  means  of  satisfying  hnvis^f  that  all  was 
riffht,  might  be  content  to  grant  it.  If  the 
dAtor  ol^red  a  certain  number  of  shiUings  in 
fhe  pound,  again  the  creditor  might  be  wming 
to  aco^»t  tiie  offor.  In  either  case  the  litigation 
would  end.  If  the  debtor  were  sued  by  another 
creditor,  his  course  would  be  to  repeat  his  plea, 
and  refer  to  the  statement  already  filed,  and 
then  that  creditor  would  exercise  his  own  dis- 
ctetion,  as  to  what  course  he  should  pursue. 
If  the  second  creditor  was  dissatisfied,  or  chose 
to  have  a  regular  investigation  in  the  Court  of 
Bankruptcy*  he  might  proceed  in  that  Court." 

We  confess  ourselves  unable  to  compre- 
hend any  great  practical  improvement  in 
the  system  thus  suggested.  The  debtor, 
satisfied  of  his  own  insolvency,  does  not  now 
plead  it,  but  he  becomes  bankrupt  or  in- 
solvent, as  the  case  may  be,  and  if  after 
notice  of  such  banknmtey  or  insolvency,  or 
of  its  contemplation,  tne  creditor  chooses  to 
proceed,  he  does  so  at  his  own  perils  and 
derives  no  benefit  from  his  proceeding. 


m 

'Mr.  Fane  oonndains  that  the  honest 
debtor  is  not  omy  denied  the  right  of 
pleading  the  truth,  hot  that  the  dishonest 
debtor  is  tempted  to  plead  a  fidsehood,  and 
this  result  he  ascribes  to  the  operation  of 
two  legal  rules,  both  of  which  he  considers 
found^  in  error : — the  first;  that  an  adnUa- 
sum  by  a  defendant  againet  hie  interest  is 
evidence  for  the  plaint^;  the  second,  that 
the  creditor  who  Jiret  gets  judgment  and 
bsues  execution  a^nst  a  debtor's  property 
is  entitled  to'  pnority  of  payment.  The 
mode  in  which  these  rules  are  supposed  to 
operate  in  defeating  justice  and  promoting 
knavery,  is  so  humorously  described,  that 
we  are  induced  to  print  it»  to  the  exclusion 
of  graver  matter.  Accorchng  to  the  learned 
Commissioner,  the  ordinary  mode  of  piro- 
oeedmg  is  as  follows : — 

"  As  soon  as  a  bondjide  creditor  commences 
an  action  sgainst  a  fraudulent  debtor,  the 
debtor  looks  out  for  a  knave  to  help  him. 
That  he  will  soon  find  one,  no  one  can  doubt. 
'  Birds  of  a  feather,*  it  is  said, '  flock  toge- 
ther;* and  Certainly  there'  are  fyw  puUic- 
houses  frequented  by  fraudulent  traders  in 
whidi  what  poMtieal  economists  call  a  'sldlied 
kbourer'  in  the  art  of  cheating  creditors  is 
not  to  be  found.  The  '  skilled  labourer '  is 
desired  to  bring  an  action  against  the  knavish 
debtor  for  suda  sum  as  will  suffice  to  cover 
the  value  of  the  property  it  is  wished  to  pnK 
tect.  To  enable  him  to  do  so  with  pladsibii- 
lity,  and  to  provide  against  accidents,  an  ML 
stamp  is  procured,  upon  which  a  bill  of  ex- 
change is  written,  ana  this  bill  is  accented  by 
the  supposed  debtor,  and  handed  to  the  sup- 
posed creditor.  The  action  is  then  com- 
menced. The  defendant  admits  the  demand. 
This  admiseion,  being  presumably  againet  tnftf-  - 
rest,  suffices  to  establish  the  plaintiff's  case. 
Judgment  is  entered  up.  Execution  issues. 
The  sherifiT  seises.  The  goods  are  valued  by 
a  sworn  broker,  and  the  sheriff  passes  them,, 
by  bill  of  sale,  to  the  supposed  creditor.  The 
business  is  conclu4ed,  and  the  debtor  is  now 
ready  to  receive  his  real  antagonist.  Mean- 
while the  proceedings  of  the  bond  fide  creditor 
present  a  melancholy  contrast  to  those  of  hie- 
competitor  in  the  race  for  justice.  Whilst  thfr 
one  has  been  speeding  through  the  msses  of 
the  law  with  the  rapidity  of  a  railway  express, 
the  other  has  moved,,  to  use  a  phrase  of  Sir 
Walter  Scott's,  'like  a  fly  through  a  ghie- 
pot.'  However,  as  there  is  no  real  de£ence, 
the  bond  fide  creditor  at  last  gets  judgment, 
and  he  too,  having  called  in  the  sheriff,  pro- 
ceeds to  seize ;  and  then,  after  having  paiq  all 
the  enormous  expenses  incident  to  the  admi- 
nistration of  justice,  where  justice  is  opposed, 
the  fees  of  tbiose  who  have  the  issue  of  writs, 
the  fees  of  his  own  attorney,  pleader,  and 
counsel,  of  the  officers  of  the  Court,  of  the 
jury,  of  the  sheriff  snd  his  officers,  he  disco- 
vers that,  after  all  this  outgoing,  there  is  no 
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incoming,  for  there  is  noStaag  to  Mtze.  It  is 
tone  ^ftilt  htrsxfwm  cosuDeine  a  iumt  fvo- 
ta«rf  tb*hoMftty<lftli»previaM«n- 
«C  Willi  wlMt  hope  of  •ttoOMs?  IhUb 
-former  flui^  he  lud  to  eetablieh  an  affinaative, 
wm^y,  tbat  ihis  debtor  oved  kim  so  nuch, 
the  evidence  x>f  v^iich  would  naturally  be 
within  his  own  power,  the  question  depending 
on  his  own  contract;  on  the  second  occa- 
sion, he  would  have  to  establnh,  not  m  affii^ 
VMrtive,  but  a  Deg«Cvve»  imely,  tbat  his  debtor 
M  not  4>we  a  'tixud  perM  nything;  sod  tfais 
lie  *would  have  to  do,  witiM>ut  any  evidesoe  of 
Ms  oism  the  <|geation  depeodiag  not  on  any 
o«i|tract  of  kis,  and  with  the  enradence  of  the 
Ijretended  debtor  directly  agunst  him,  and  in 
the  face  of  that  rule  of  law  which  says,  that 
the  debtor's  admiision  of  a  debt  is  evidence  for 
the  aDeged  creditor.  Of  couree,  even  against 
sqA  odds,  Iw  fiuty  s^ceecoy  btft  if  In  does*  it 
can  only  be  because  his  nsMr  aategoaist  is  a 
laiave»  and  a  man  of  straw ;  and  of  what  value 
is  success  against  such  an  antagonist?  The 
judges  may  give  judgment;  but  €an  the  sheryf 
gisse  ihejruits  ofit^' 

Xhe  remedy  for  this  «vil  prqposed  hj 
Caaamissaonec  Eaae  ia  certainly,  as  he 
-adnits,  **  aanawlMit  startling  to  tegid  pt e- 
Jwliees.'^  Me  ■MggQsta  tint  nfftdt  ahottkl 
begivwa  to  ^he  tSe  **  equality  is  eq«ly,^ 
by  enacting,  *'that  no  creditor  ^qf  a  trader 
iJ^aQ  he  allowed  to  take  suCh  fra£?er*«  goods 
ia  execution  at  ^conunon  law,  but  that  he 
shall  he  oenfioed  to  such  reoiedies  against 
pfoperty  as  Ae  Baakruyt  Laws  may  give 
un.'*  In  other  wards*  he  desires  to  see 
the^oovsof  the€€i«tiMMLawGourt8  abot 
sigainst  the  creditors  of  traders,  and  the 
exclusive  management  of  the  affairs  of  this 
important  and  numerous  section  of  the  com- 
munity given  to  the  Bankn^)tcj  Commis- 
siiKners  uid  their  Official  Ass^nees !  Here 
SB  te&um  with  a  veogeanoe]  There  «re 
few  amongst  the  cbhtor  orereditor  dasa, 
we  fancy,  who  woaU  tkoi  think  the  neuedy 
worse  than  the  disease.  It  is  enough, 
perhaps,  to  say  that  the  suggestion  is 
utterly  impracticable.  It  would  seem  to  be 
&unded  on  the  presumption  that  the  whole 
AUiaoher,  or  at  aXl  events,  a  large  majoritj/of 
peiaoBs  in  trade,  against  whom  process  is 
issued  h^  the  Qeuats  af  JLaw,  are  in  in- 
aelveot  circitttMtances,  and  fit  svhjoota  for 
the  Court  of  Bankruptcy.  A  calcalation  of 
the  numbers  sued  as  compared  with  those 
who  become  bankrupt,  would  prove  how 
incorrect  the  assumption  is  in  pomt  of  fact, 
and  we  should  hardily  expect  to  find  even  a 
Commissioner  of  ^5  years  standing,  so 
eaamoiired  with  the  Court  of  Bankruptcy 
afc  to  suggest  Unt  the  a&irs  of  tvaden  who 
are  not  insolvent  should  be  administered  in 
that  Court. 


Mr.  Fne'sopianiastotheMienliA- 
fitnemoxd  itvetponabiliiy  of  utt  peranB 
ttersed  with  tiie  exeetttbn  of  pvooes8»  aad 
fais  oeBineisElaoA  of  the  fee  syatem,  annit 
•0  maeh  aft  vma&oe  ^ivith  ear  own  viem^ 
mdve^rintt  take  an  early  (^portoDi^  if 
^tXImg  acttealMi  to  them. 

NEW  BILLS  IN  PAELIAMENT. 

COPYHOLD  ENFRANCHISEMENT  EXTSmitnr. 

Thk  Lord  ChaMsllor's  BiH  has  just  beoi 
brwQght  in  for  eiteiidiBg  the  powers  gMi 
by  £e  Acts  lor  the  Commutation  of  Mia- 
norial  Rights,  for  fsrilitating  the  Enfhai- 
chisemeat  of  Laadsi,  and  the  Improvement 
of  CwyhfM  and  Cuatomary  Tenure.  It 
may  rar  the  present  he  observed,  as  a 
matter  of  hnportasce  U>  the  piofesaioi^ 
that  the  ComniaabMis  are  to  be  ratho- 
xved,  with  the  aasiataiiee  of  t^  Thsing 
Masters  of  the  Court  of  Chancery  to  fix  a 
scale  of  Stewards*  Fees;  and  the'Stewsrds* 
Fees  are  to  be  taxable  under  the  provisions 
of  the  Attorneys*  and  Solicitors'  Act,  6  &  7 
Vict,  c  73. 

HIOBWAT  LAWS  AKE3fOMENT« 

Sir  Geoxge  Grey  has  introduced  a  BIHIo 
ssnend  the  Laws  relating  to  Highways,  for 
the  ptirpose  of  a  "more  efficient,  umfEvm, 
and  econeorieal  management,"  and  in  order 
that  '^  places  now  separately  naiatiiBing 
Ifighwajs,  may  betximbined  into  BistrietSi 
and  placed  under  the  management,  of 
District  Boards." 

A  Board  of  Way-Wardens  is  to  be  elected 
by  the  rate-payers  and  owners  of  proper^, 
(s.  13);  and  the  Board  is  authorised  to 
appoint  officers  fer  the  execution- of  ^ 
act,  viz.,  fmrveyon,  derks,  and  treaearca, 
(s.  5SS).  The  Cleric  of  the  Boaid  is  to 
attend  all  meetings  thereof,  and  give  such 
notices  and  perform  such  other  duties  as 
the  Board  may  require,  (s.  26).  The  derk 
and  treasurer  not  to  be  the  same  person, 
nor  can  the  partner  of  either  be  appointed. 


NOTICES  OF  NEW  BOOKS. 


A  Compendium  qf  Mercantile  Law.  By 
John  William  Smith,  of  the  Inner 
Temple,  Barrister^t-Law.  Fourth  Edi- 
tion, by  Qeoeo£  Morley  Dowdxs- 
WELL,  Esq.,  of  the  Inner  Temple, 
Barrister-at-Law.  London :  Benning  & 
Co.     1848. 

In  one  of  Mr.  Warm's  reoeot  lectitfes 
at  the  Law  lastitiition,  while  recommeading 
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this  new  edition  of  one  of  tbe  late  Mr. 
Smith's  great  and  elaibontte  worits^  he  stated 
&at  he  had  seen  fying  on  Mr.  Smitl/s 
table,  only  a  day  or  two  before  his  deatb^ 
Ms  interleayed  copy  of  the  third  edkioUy 
with  copious  notes,  contributme.  in  his  own 
hand-writing,  to  an  edition  which  he  doA 
not  Hre  to  edit,  and  whidi  it  has  Mien  to 
the  lot  of  Mr.  Bowdeswell  to  prepare  for 
publication.  This* fact  is  confirmed  by  that 
gentleman's  preliminary  notice  to  the  pre- 
sent edition,  and  undoabtedly  adds  greatly 
to  its  valne.  The  alterations  and  additions 
rendered  necessary  by  the  changes  whxi^ 
hare  been  effected  since  Mr.  Smkh's  death 
in  December,  1845,  appear  to  us  to  be 
characterised  by  care  and  jndgment^  and 
no  more  than  a  just  deferenee  to  the  text^ 
with  its  distinguished  author^s-manuseript 
adffitions,  as  ahH:>Te  suggested. 

This  work  has  been  too  well  and  teo  long 
known  and  established,  both  in  this  country 
and  America,  to  admit  of  our  entering  into 
any  explanation  of  its  merits,  which  have 
been  repeatedly  recognised  by  the  most 
competent  judges  in  this  country,  and  by  the 
late  eminent  American  jurists,  Chancelior 
Kent,  and  ytr.  Justice  Story.  Afiiet  men- 
tioning facts  like  these,  any  commendation 
of  ours  would  appear  superfluous^;  but  we 
may  express  our  opinion  that  Mr.  Dowdes- 
well  has  performed  his  duties,  as  far  as  we 
have  been  able  to  ascertain  the  fact,  in  a 
Tciy  satisfactory  manner.  The  work  is  un- 
doubtedly much  increased  in  bulk — ^bot  in- 
eritably  so,  regard  being  had  to  the  inces- 
sant actirity  of  Parliament  in  commercial 
legislation,  since  the  death  of  Mr.  Smith. 
If  the  present  work  were  not  in  existence, 
we  could  point  to  no  other  that  would  for 
an  instant  be  thought  a  substitute  for  it ; 
which,  considering  the  vast  importance  of 
the  subject,  is  sufficiently  singular,  and  con- 
fers great  value  upon  this  masterly  perform- 
ance, which  has  so  satisfactorily  supplied  so 
agnal  a  desideratum. 

DISPUTEl)    DECISION.  —  LAW    OF 
LARCENY. 

A  8XIIVANT  TAKING  HIS  MASTER'S  OATS 
CONTRAKT  TO  ORDERS  TO  FEED  HIS  MAS- 
TER'S HORSES. 

The  Queen  v.  fVUliam  Privett  and   Charles 
Goodhall. 

(Deuison's  Crown  Cases  reserved.  Ft.  2,  p.  1 93.) 

The  prisoners  were  tried  before  Mr.  Justice 
Erie,  at  the  Spring  Assizes  for  the  county  of 
Hants.  It  was  proved  that  the  prisoners  took 
from  the  floor  of  a  bam,  i»  the  presence  of  the 


ikns^ier,.&ve  aadca  pf  unfripiiowed  oat^,  and. 
aecreitd  them  in aloU  ther^  foe  the  fkurposeof 
pv'vig  them  to  their  master's  horses,  they  beii^; 
carter  and  carter's  boy,  but  not  being  answer- 
able at  all  for  the  condition  or  appearance  of 
horses. 

The  jury  found  tlat  they  took  the  oats  wHU 
intent  to  give  them  to  their  master's  horses,  and 
without  any  intent  of  appbfing  ikem  for  their 
onmpmaie  htneftt. 

Tne  learned  judge  reserved  the  case  for  tha 
opinion  of  the  judges  on  th&pobt,.  whether  the 
prisoners  were  guilty  of  larceny. 

Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Parke, 
B.,  Patteson,  J.,  'Williams,  J.,  Coltman,  J., 
Rolfe,  B.,  Wightman,  J.,  CressweM,  J.,  Erie, 
J.,  and  Piatt,  B.,  met  to  consider  this  case. 

The  greater  part  of  the  judges  present,  (ex* 
chisive  of  Erie,  J.,  and  PlaU,  B.],  appeared  to 
think  that  this  ivas  larceny,  because  the  prison^ 
ers  took  the  oats  knowingly  against  the  will  qf^ 
the  owner,  and  without  colour  of  title  or  of  au- 
thority, with  intmt  not  to  take  temporary  pos- 
session merely,  and  then  abandon  it,  (which 
would  not  be  larceny,)  but  to  take  the  entire 
dominion  over  them  :  amdihat  it  made  no  differs 
en^,  that  the  taking  was  fforlucri  eausA^  ot'  that 
the  eAjacteftkeprieonm-s  wa  to  opfLy  thethimg$ 
stikUn  an  a4M^  which  tioas  against  the  wish  of 
the  ownsr,  hut  vMgkt  be  ben^jfcial  to  him.  But 
aU  agreed  that  they  were  boundrby  the  previous 
decisions,  to  hola  this  to  be  larceny,  though 
several  of  them  expressed  a  doubt  if  they 
should  have  so  decided,  if  the  matter  were  res 
iniegra. 

Erie,  J.,  and  Piatt,  B.,  were  of  a  diffinwal 
opinion ;  they  thought  that  the  fanaer  decision 
proceeded  in  the  opinion  of  some  of  the  judges 
on  the  supposition,  that  the  prisoners  would  gain 
by  the  taking,  which  was  negatived  in  this 
case ;  and  they  were  of  opinion  that  the  taking 
was  not  felonious,  because  to  constitute  larceny 
it  was  essential  thett  the  prisoner  shoM  intend 
to  deprive  the  owner  of  the  property  in  the  goodsi, 
which  he  could  not,  if  he  meant  to  appiy  it  to 
his  use. 


We  hope  it  will  not  be  thought  disre- 
spectful to  the  very  learned  judges  who 
considered  this  case,  if  we  venture  to  regret 
that  it  was  not  argued  by  counsel.  Everr 
lawyer  knows  that  a  case  decided  after  full 
argument  differs  materialljr  in  value  fVom 
one  which  was  decided  without  any  argu- 
ment at  all ;  and  it  will  scarcely  be  denied 
that  no  set  of  men,  be  their  knowledge  and 
abilities  ever  so  great,  caij  at  a  given  time 
weigh  all  the  pros  and  cons  of  a  case  as 
efficiently^  as  if  the  task  of  suggestion  had 
been  assigned  to  counsel  who  had  prepared 
themselves  beforehand,  and  that  of  judging 
alone  had  been  lefl  to  the  Bench.  And  as 
we  believe  this  decision  to  be  unsatisfactory 
to  the  Bar,  and  repugnant  to  the  common 
notion  of  thefl  entertained  by  the  public 
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at  large«  we  MSk  re^ectfiolly  offer  spdi 
leasons  as  mig^t  have  been  urged  on  Ubhalf 
of  ttie  prisoners  had  the  case  been  argued 
before  the  judges. 

It  is  observable  that  the  decision  extends 
the  definition  of  Uurcenj  farther  than  the 
actual  facts  of  the  oase  require.  The  jury 
find  by  their  special  verdict  that  '*the 
prisoners  took  the  oats  with  idtent  to  give 
them  to  their  master's  horses,  and  without 
any  intent  of  applying  them  to  their  private 
benefit ;"  thus  not  finding  whether  or  no 
they  meant  thereby  to  do  their  master  an 
injury ;  the  judges  pronounce  that  matter  to 
be  quite  immaterial,  and  hold  it  to  be 
larceny,  even  though  the  object  of  the  taker 
might  be  indifferent,  or  even  beneficiid  to 
the  owner  of  the  propertv.  So  that,  coupling 
the  actual  matter  deddea  with  the  principles 
enunciated,  this  broad  proposition  seems 
to  be  laid  down, — ''That  any  taking  con- 
trary to  the  known  will  of  the  owner,  with 
an  intent  to  deal  with  the  property  so  as 
necefearilv  to  deprive  the  owner  of  the 
neeifie  thing  taken,  is  a  larceny,  though 
Uie  taker  never  intended  to  lessen  the  pro- 
perty of  the  owner,  nor  to  dispose  of  the 
thing  absolutely  as  his  own,  but  solely  to 
benefit  the  owner  by  a  new  disposition  of 
his  pn^rty." 

The  mere  terms  of  this  definition  may 
cause  lawyers  to  suspect  its  accuracy :  the 
unlearned  reader  may  judge  better  from  the 
fbUowins;  illustrations : — 

A  chM  is  entrusted  to  a  nurse,  who  is 
strictly  charged  to  give  it  a  certain  quantity 
of  milk  in  the  day,  and  no  more.  The 
nurse  thinks  the  child  would  do  better  on 
more  milk,  and  therefore,  wilfully  disobey- 
ing the  parents'  orders,  to  whom  the  mUk 
belongB,  she  gives  the  child  more  milk. 
She  is  guilty  of  laroenv  by  taking  this  ad- 
ditional quantity  of  milk ;  and  if  the  milk 
taken  were  more  than  \2d.  in  value,  she 
would  at  common  law  have  been  liable  to 
be  hanged ;  and  that  although  the  child  was 
much  benefited  by  the  increased  allowance 
of  food,  and  an  eminent  service  thereby  ren- 
dered to  the  parent.  So  if  ^.'s  farming 
man  wilfully  sows  A*%  field  with  nine 
bushels  of  oats,  when  he  is  charged  to  sow 
it  only  with  eight ;  if  his  gardener  wilfully 
plants  out  roots  in  February,  when  charged 
not  to  do  it  till  May,  and  the  roots  conse- 
quently^ die ;  his  servant  wilfully  brews  Jf  .!s 
beer  with  six  strike  of  malt  when  charged 
to  brew  it  only  with  five ;  a  painter  wilfully 
paints  A'^  house  with  three  coats  of  Jf.'s 
paint,  when  cfaaiged  to  paint  it  only  with 
two :  all  these  acts  of  misconduct  would  by 


the  above  definition  be  larceny !  It  is  need* 
less  to  multiply  instances.  It  seems  dear 
that  if  the  above  definition  be  correct,  any 
wilfol  misapplication  of  property  by  a 
servant,  whereby  the  master  is  deprived  of 
the  specific  articles  so  misapphed^  is  a 
larceny,  even  though  the  servant  intended 
to  benefit  the  master  by  such  misapnUca- 
tion.  Now,  tlM>ugh  lawyers  may  call  this 
larceny,  people  in  general  will  never  call  it 
steiding.  And  as  legal  definitions  of  crime 
whidi  are  violently  opposed  to  popular 
notions  and  common  language  seem  to  be 
erroneous  somehow  or  other,  it  may  be  well 
to  examine  whether  there  be  any  error  here, 
and  if  so,  where  and  what  it  is.  For  in  a 
constructive  science  like  the  law,  the  eril  of 
an  erroneous  definition  does  not  end  with 
itself,  but  is  made  the  basis  of  numberless 
other  errors,  which  are  perhaps  much  more 
important. 

We  have  said  that  the  above  definition 
seems  to  be  deducible  from  the  decision 
taken  as  a  whole ;  that  is,  from  the  facts  of 
that  particular  case,  and  the  principles  of 
law  which  are  there  held  to  be  applicable  to 
those  facts.  Itis,  therefore,  important  to  as- 
certain—first,  what  those  principles  are,  and 
whether  they  are  sound ;  seconcQy,  what  are 
the  actual  facts,  and  whether  the  principles, 
if  sound,  really  apply  to  them. 

First,  The  majority  of  judges  seem  to  have 
held,  that  U>  constitute  theft  the  intent 
must  be  ''  to  take  the  entire  dominian  over 
the  property,*'  and, the  two  judges  who  were 
in  the  minority  thought  that  the  intent  must 
be  "  to  deprive  the  oumer  of  his  goods:'  The 
majority  say  in  effect,—"  The  taker  must 
intend  to  deal  with  the  property  as  his  ow 
to  all  intents  and  purposes.  The  minority 
say  in  effect, — "He  must  intend  wholly  to 
deprive  the  owner  of  his  property,'*  There 
seems,  therefore,  to  be  no  difference  of 
opinion  among  the  judges  in  this  particular 
case,  as  to  the  nature  of  a  felonious  intent 
nor  any  ground  for  supposing  that  the  prin- 
ciples there  stated  are  incorrect.  Secondly, 
The  facts  of  the  case  are  to  be  found  in  the 
special  verdict,  and  if  the  doctrine  of  a 
felon'ous  intent,  as  above  stated,  apnlies  to 
them,  it  must  be  because  the  jury  nave  in 
effect  found  that  the  prisoners,  at  the  time 
of  the  taking,  intended  '<  to  take  the  entire 
dominion  over  the  property,  and  to  deprive 
the  owner  of  his  goods.*'  For  if  it  is  con- 
sistent with  the  taking  actually  found  that 
they  had  not  such  intention,  it  seems  clear 
that  the  taking  as  actually  found  was  not 
felonious.  The  jury  actually  found  that 
"  the  prisoners  took  the  oats  with  intent  to 
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gire  them  to  their  master's  horses,  and 
witbout  any  intent  of  ipjdying  them  for 
their  prhrate  benefit/'  The  only  intent  thvf 
find  is  the  intent  of  giving  them  to  their 
master's  horses,  and  the  intent  which  they 
o^BtiTe  is  the  intent  (^  benefiting  them- 
Bmes.  It  b  dear,  therefi)re,  that  there  is 
no  eatpreu/nding  of  an  intent  "  to  take  the 
entire  dominion  over  the'  property,  and  to 
deprive  the  own^er  of  his  goods."  Where 
then  is  the  felonious  intent  ?  Two  groonds 
may  be  suggested  for  supposing  the  eiist- 
enoe  of  such  intent,  but  neither  of  them 
seems  maintainable. 

1.  It  may  be  said  that  there  is  an  tmp^c^ 
finding  of  an  intent  to  take  the  entire  do- 
minion over  the  property ;  for  the  intent  to 
give  the  oats  to  the  master's  horses  imui  be 
deemed  an  intent  "to  take  the  entire  do- 
minion over  the  property,"  just  as  mudi  as 
if  they  had  intended  to  pass  them  to  an- 
other, either  by  way  of  gift,  sale,  or  ex- 
ehange,  or  to  destroy  them ;  any  of  which 
intents  would  be  clearly  felonious. 

But  there  seems  this  obvious  difference 
between  the  two  cases.    Selling,  ^ving,  or 
exchanging  awi^  goods  to  another,  or  de* 
strojing  them,  is  an  assertion  of  a  right  to 
the  absolute  disposal  of  them  by  the  takers, 
M  completely  as  if  they  were  their  own, 
whereas  the  giving  them  to  the  master's 
horses,  and  so  changing  their  specific  form, 
la  not  asserting  a  right  of  Ownership  at  all, 
hut  only  a  right  to  apply  to  one  branch  of 
the  master's  service  property  entrusted  to 
them  for  another  branch  of  that  service,  the 
appheation  in  either  case  being  to  the  ser- 
Tiee  of  the  owner  of  the  moperty.     In  the 
case  of  a  taking  to  sell,  &c.,  the  taking  is 
at  variance  with  the  ownership  of  the  mas- 
ter, in  the  present  case  it  is  consistent  with 
it.    The  former  is  a  breadi  of  trust  and 
•omething  more ;  the  latter  is  a  breach  of 
trust  simply,  and  would  be  so  legally,  were 
it  not  fbr  the  technical  rules  of  law,  by  which 
the  possession  of  the  servant  is  held  to  be 
the  possession  of  the  master.    The  former 
aoeords  with  the  popular  notion  of  theft,  the 
hitter  with  the  popular  notion  of  misconduct 
in  service.    The  former  consists  in  wrong- 
fully ^ving  the  oats  of  ^.  to  J3. ;  the  latter 
in  wrongfully  sowing  A.'s  fiekl  with  nine 
bushels  ofA/s  oats,  when  you  are  charged  to 
sow  it  with  eight :  in  pamting  JL's  house 
with  three  coats  of  ^.*s  paint,  when  you  are 
charged  to  {Mont  it  only  with  two:  in  brewing 
^*a  oeer  with  six  stnke  of  ^.*s  malt,  when 
you  are  dbai^ed  to  brew  it  only  with  five : 
m  pving  A,*s  child  two  pints  mA»*s  milk, 
when  you  are  charged  to  give  it  only  one. 


In  all  these  cases  you  assert  a  dominion 
over  A.'s  property,  and  sueh  a  dominion  as 
to  prevent  hum  ever  regaining;  his  dommion 
oy^  the  gpeeifie  artides  so  misi^plied.  But 
you  do  not  assert  an  entire  dominion  over 
them,  fbr  you  apply  them  in  a  manner  con- 
sistent with  hts  right  of  ownership,  but 
wholly  inconsistent  with  yours.  Therefore, 
there  is  not,  in  point  of  fact,  a  disposal  of 
the  property  aa  though  it  were  aheolutely 
yfmr  own,  nor  does  any  intention  to  do  so 
ever  operate  on  your  mind,  or  suggest  itself 
as  a  motive !  let  it  b  in  the  supposed  ex- 
istence of  this  intent  alone  that  the  felony 
consists !  It  seems,  then,  that  the  feloni- 
ous element  which  the  majority  of  the  jud^ 
considered  essential  to  laroeny,  viz.,  the  m- 
tent  **  to  take  the  entire  dominion  over  the 
property,"  neither  existed  here,  in  fact,  nor 
was  found  by  the  jury. 

2.  Let  us  now  examme  whether  there  is 
any  implied  finding  of  the  felonious  element 
which  the  minority  of  the  judges  considered 
essential  to  larceny,  viz.,  the  intent  to  de- 
prive the  owner  of  his  property. 

It  may  be  contended,  that  the  intent  to 
give  the  oats  to  the  master's  horsey,  must 
be  taken  to  be  an  intent  to  deprive  the 
owner  of  his  property,  because  a  man  must 
be  tdteu  to  intend  the  necessary  consequenoe 
of  his  own  acts  ;  and  the  necessary  oonse- 
ouence  of  the  horses  eating  the  oats  is  to 
aeprive  the  master  of  that  specific  chattel. 

But  there  are  several  objections  to  this 
reasoning.  1.  It  is  by  no  means  univer- 
sally true  that  a  man  must  be  taken  to  in- 
tend the  necessary  consequences  of  his  acts. 
2.  That  in  the  present  case  the  application 
of  such  a  maxim  would  materially  alter  the 
intent  as  found  by  the  jury ;  and  turn  that 
into  a  felony,  which  as  found  is  only  a  tres- 
pass. 3.  That  it  seems  extremely  difficult  to 
show  that  a  mere  intent  to  deprive  the 
owner  of  the  specific  chattel  taken  (even 
where  such  intent  is  proved  to  exist,  which 
Vi  not  tiie  case  here)  without  any  intent  to 
deprive  him  of  his  right  of  property  in  such 
chattels,  or  to  assert  a  right  to  the  absolute 
disposal  of  the  goods,  is  sufficient  to  consti- 
tute laroeny.  But  this  third  consideration, 
thou^  veiT  important  as  regards  the  gene- 
ral prmdples  of  larceny,  is  not  needed  for 
the  decision  of  the  present  ease. 

1.  It  is  very  commonly  said  in  C!ourts  of 
Justice,  that  **  the  law  presumes  a  man  to 
intend  the  necessary  consequence  of  his  own 
acts" — a  plurase  which  is  untrue  in  practice 
and  absurd  in  principle.  That  it  ii  untrue 
in  practice  is  proved  beyond  a  doubt,  by  the 
every-day  instance  of  assanlto  with  intent 
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to  do  gneyioDs  boMj^  kinn :  lor  &eie, 
Inhere  a  mmii  is  proved  to  have  wiUiilly  in- 
lietod  a  -woood  widi  a  knife,  the  neoessuy 
eoAseqnenoe  of  which  is  gnevoas  bodily 
hBRn  to  the  person  wounded,  the  ivry  are 
ihfajB  directed  «o  «0Qflid«r  whether  the 
)>risoner  iniieted  the  wovlvA  with  the  intent 
«f  doing  grierom  bodily  harm,  or  no,  be- 
came, in  the  iatter  case  he  will  be  only 


find,  Act  a  man  iatandedito  do  whit  he  ii 
nroTedactinU/tohaiwdiMe;  andenq^oMi 
radges  to  direct  jnies  to  do  ao.  Bat  if  H 
be  contended  thai  the  Una  prwmee  apaf- 
tieular  MeMiimin  theabsemterft  ordih 
Unci  from  mty-mck  fimMwg  if  ajunf,  thii 
manstrouB  conseqnenoe  woold  Mow,  dist 
the  judges  nusht  attadi  oertain  notifes  to 
oertam  acts  as  incidents  Vfls^c^fy  innpamUi, 


gnilty  of  a  eomnion  assanlt.  Bat  if  the  law  |  and  the  veiygistofA  criminal  offence,  naadf, 
presumed  every  manto  mtend  the  necessary  ike  mteni  of  the  party,  wonld  be  taken  awiy 
^onseqnenee  of  hisown  acts,  jndges  would  ^  fmm  die  oonsidention  of  die  jury,  and  be 
be  bonnd  to  direct  the  jury  to  find  the !  imputed  to  the  accused  by  an  arbitrary  n^ 
prisoner  guilty  of  felony,  on  proerf"  of  the  of  constructiTe  law,  without  the  smallest  re- 


wound being  such  as  to  amount  to  grieroos 
bodily  harm,  and  either  the  jury  wonld  be 
absurd  if  tliey  did  not  find  such  an  intent, 
or  the  law  would  be  absurd  which  required 
them  to  do  so.  However,  neither  the  law 
nor  the  jury  are  actually  in  this  dilemma, 
iot  the  phrase  itself  is  absurd  in  principle, 
as  appears  at  onoe  from  the  consideratian 
that  it  IS  wholly  impossible  /»r  the  law  io 
declare  be/ere' hand  as  a  matter  of  fact, 
what  are  the  ideas  which  pass  thnniqgh  any 
man's  mind  at  the  dme  of  his  domgJiDy 
act  whatever.  It  must  in  each  and  every 
«ase  be  a  question  of  fact  to  be  ascer- 
'iained  and  determined  by  a  jury,  with  which 
the  law,  qud  law,  can  have  noting  whatever 
to  do.  In  truth,  it  seems,  that  there  can  be 
no  such  thing  as  a  *'  Presumption  of  Law,'' 
in  criminal  cases,  other  than  the  invariafaie 
Tule  of  the  English  Law,  that  every  thing  is 
'to  be  presumed  in  fiivour  of  the  prisoner ; 
and  that  the  burden  of  proof  is  in  every 
•ease  «ast  upon  the  Crown.  The  phrase 
'"Presumption  of  Law'*  isatecfaniod  ex- 
tyression  drawn  Ivom  the  principles  of  plead- 
ing in  civil  cases,  and  has  reference  to  tJbc 
fii£ility  of  plaintiff  or  defendant  to  prove 
their  respective  cases.  Thus  the  law  pm- 
swnee,  that  a  deed  was  executed  for  proper 
consideration :  that  a  deed  30  years  old  was 
'^ly  executed,  and  many  other  artideaof 
file  lik«  kind,  which  tiicmibre  need  not  he 

ryred  by  the  one  party,  unless  the  contrary 
apparently  made  out  by  the  other.    But 
BO  presumption  of  this  aort  can  arise  on  tiie 
tjdeaofnotguiky  ton  criminal  ehoige;  for 
m  that  plea  every  material  fact  ft  the 
eharge  is  not  only  denied  by  die  prisoner, 
but  presumed  in  his  iavoor  by  the  hnv  until 
'fim  €rown  sadsfies  the  jury  af  ids  guik  by 
fasitkfe  proof,  rebutting  the  legal,  presnmp- 
'«ion  o£  his  innocence.    The  only  meamng 
^httrtfers  that  the  phrase  **  Preaumpdan  of 
'li#ir"  can  have,  as  miplied  to  a  criminal 
•ilkmrge  is,  that  in  the  absence  of  cnridcswe  to 
'Uto  «xmilrary»  (ha  law  attikohses^jmrim  io 


fincnce  to  the  real  truth  and  £Kt  of  the 
case. 

2.  In  dus  case  the  application  of  snch  a 

maxhn  wonld  materially  alter  the  £icts  as 

ftwnd  by  the  juiy.     For  here  the  questica, 

whieh  was  one  solely  for  the  jury .  was  this, 

—''Did  the  prisoners,  at  die  dme  of  taking 

the  oata,  intend  thereby  to  deprive  the 

owner  of  his  property?"  that  is,— Md  that 

result  operate  on  their  minds  as  a  motive  to 

commit  the  act?     If  it  did  not,  dicnthat 

crimuial  intent  is  wanting.    Whedier  that 

question  was  left  to  the  jury  in  the  present 

case  does  net  appear  from  the  repwt ;  Ut 

be  that  as  it  may,  have  the  jury  found  wA 

motive  by  their  spfdal  v^dict  ?    No.   The 

only  intent  which  they  found  was  an  intcot 

to  give  them  to  their    master's   hoises< 

Therefore,  the  other  Mid  additional  inteat. 

viz.,   **  to  deprive  the  owner  of  his  pw- 

peity,''  is  a  amotrwetioe  oiterei  supfdied  by 

the  judges,  aosd  superadded  to  the  finding 

of  the  jury,  and  isnn  mtent  wholly  distiajt 

from,  and  opposed  to,  the  intent  actasRy 

found;  for  it  impates  to  the  prisoneis  & 

motive  of  maiiDe,  whife  the  onlv  motive 

found  bythe  jury  is  a smtive  which  em 

oidy  be  regarded  as  oneof  mislaken  henevo- 

lenee.    It  is  a  sahatitotion  of  the  result  St 

the  act  (which  might  or  might  not  have 

been  foreseen  and  intended  at  the  time,  bdt 

which  in  this  onse  is  not  found  by  the  jo^ 

to  have  been  foreseen  or  intended,)  for  the 

actual  foreseon  amd  and  object,  which  aloee 

can  eonstitutoamotim  for  action.    Itiatfi 

unjustifiable  canversion  of  a  question  of  fa^t 

into  a  question  of  law,  by  applying  to  the 

criminal  lawa  doctrine  of  which  the  fonda- 

mental  rules  of  that  iaw  forbid  the  applici- 

dsB ;  and  it  is  an  inoonrect  application  of  il« 

were  the  applioaden  allowaUe;  fmr  even  n 

a  man  is  to  be  prommed  to  foresee  and 

intend  the  necessary  conseauenoes  of  his 

acts,  thewoed  '*pmumed''  atums  that  this 

•onstructive  intent  may  be  disproved  fay 

•ridepoe,  or  negatsaed  bj  the  jury ;  and 
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heK  tbe  jiny  find  tke  actiml  intent  t»  he 
qrile  •  different  onew  it  i»  as  tbot^  their 
Todktwasas  fiiilo«s:^"Tint  tlwj  tiocdc 
ti^  Otis  against  tfadr  master's  wish,  M  wot  • 
wHh  tke  intent  to  deprive  kirn  of  kU  pro- 
perty, or  to  benefit  tfacmselfesi  but  sokl^ 
mth  intent  to  gire  tbemtolas  koraes ;"  and 
'^fyr  the  benefit  of  the  horses''  m^  be 
aMedf  because  the  jud;i;es  saj  in  thiii  ease 
dtot  SQch  motive  does  not  nake  h  the  less 
a  felony;  yet  it  is  obvioiialjr  Terr  im* 
joitsBl  as  regards  tibe  state  of  mind,  ef  the 
pnoDsrs. 

Had  the  above  yerdiet  been  Ibund  in  ar- 
prm  term9^  it  mnM  have  been  in  law  a 
iwdietof  not  gnity.'*  As  it  now  stenids^ 
it  is  m  ^ct  precbely  the  same;  lor  the 
SBDstraettye  addition  snpflied  by  the  judges 
was  imanthorised  l^,  and  opposed  toi,  the 
htto  as  foimd  by  the  jury  ;  and  asthe  ri^t 
df  so  dealing  ^nth  a  special  veidict  is  ex-- 
presaty  disdaimed  by  the  Bendi  in  c^ 
setMBts,  it  is  sorely  infinitely  mote  im- 
portant to  regard  a  special  Terdiet  in  a 
Ctmaul  ease  as  a  eon^lete  statement  of  facts, 
to  nisch  the  judges  ate  bound  to  apply  the 
hr,  but  are  not  entided  to  add  to  or  akor 
m  any  wi^  whalerer.  If  this  be  so,  it 
mnld  oertainly  seem  that  neither  ^ 
fidooioos  element  whiah  the  majority  of 
judges  oonsadered  essential  to  larceny,  nor 
thiC  whieh  the  ndnoia^  so  eonsidered,  ex- 
ited in  this  ease.  It  therefore  beeomes 
unoecsssajy  to  ooosider  the  third  ob* 
jectioB  above  stated,  ^ongh  as  it  is  yevy 
iBpoftant  to  a  right  nnderstanding  of  tbie 
real  nature  of  laveeny,  we  may  periuqs 
faeieaftcr  advert  to  it* 

However,  it  may  he  well  to  point  oilt 
here  some  of  the  ineidenta  and  consequences 
of  the  above  decision. 

If  the  prisoners  repeaited  the  offeno^  or 
were  guiity  of  a  like  act  of  miscondaot  in 
aorvioe,  they  would  be  lialde  to  he  trans- 
ported &T  h£e ;  two  sndi  acts  of  domeatie 
mueondnct  bebg  deemed  of  e^inl  enormi^ 
mdi  one  case  of  malioosa  sttd^mg^  or  with 
one  cane  of  rape !  A  fordgner  wotdd  be 
smprised  to  learn  that  by  the  En^ish  law^ 
a  groom  wilfully  giving  an  eitra  feed  to  hb 
mater's  horse,  oaatrary  to  osdtes,  was 
puishaJble  with  transpovtation  for  14  yeais, 
whereas,  had  he  been  &  ateaufflff  andstolen 
die  oata  for  bos  own  gain  he  wonhl  only 
hare  been  liaUe  to  transporiaitiim  fi>r  seven 
ymrs ;  and  wns  gnilty  of  a  mocfa  heavier 
dfaice  than  if  he  had  canalfy  abnaed  a  girl 
above  10  mid  under  12  years  of  Sge  \  that 
crime  bein^;  only  nmiademeanonr  puniahaMe 
wilk-  mpnammient  vmk  hand  lahoiir»    "~ 


w<>iild  probably  think  it  no  less  stranee  that  if 
a  nurse,  contrary  to  ord»^  though  from  the 
kindtat  motives,  gave  the  master's  child 
more  milk  than  she  was  authorised  to  do, 
and  thereby,  quite  contrary  to  her  inten- 
tions, caused  its  death,  she  would  be  guilty 
of  mnrder!  Yet  such  would  be  the  case; 
for  the  death  of  the  child  would  be  the  im^ 
mediate  consequence  of  her  felonious  act ! 

Agaia,  as  the  oifence  of  overfeeding  cartr 
hoTses  is  a  very  prevalent  one,  and  applica* 
tioBS  are  oonstimtly  made  to  justices  to  deal 
with  it  snmmarily  under  the  statute  4  6eo^ 
4>  c.  34,  s.  4y  as  a  case  of  misconduct  in 
husbandry^  it  is  highly  important  to  justices 
and  their  professional  advisers  to  know  the 
precise  nature  of  the  offence,  and  to  deal 
with  it  accordingly.  The  following  statement 
may,  tb#refoie>  be  fomod  useful  i — 

The  ease  oecurred  a  very  few  years  ag(v 
and,  though  naturally  fresh  in  the  recoUeoi- 
tion  of  the  parties  concerned,  ma,^  surprise- 
as  well  as  warn  those  to  whmn  it  is  new.  A 
labourer  was  diasgied  before  two  justices  in 
Linoolnshire  with  having  fed  his  master's 
horses  with  oa^s  instead  of  hay,  contrary  to 
bis  master's  orders.  The  intention  of  Ae 
conqiUinant  was  to  have  the  servant  sum* 
marUy  punished,  under  the  above  staitnte* 
for  mise(mdaet  in  service  ;  and  the  justice^ 
taking  that  view  of  the  offence,  ordered  him 
to  be  imprisoned  for  one  month  with  hard 
labour.  The  party  convicted  thereupon 
sued  out  a  habeas  corpus,  and  the  gaoler, 
having  returned  the  commitment  in  whioh. 
the  cottvicticm  was  set  o«t»  it  was  he}d  by. 
the  judge  who  then  hiq>pened  to  sit  in  the. 
Bail  CWt^that  the  conviction  was  illegal 
as  the  offence  amounted  to  felony,  and 
therefore  did  not  fall  within  the  jurisdiction 
of  the  justices.  The  prisoner  was  acoor-f 
dingly  discharged,  ana  then  brought  a^. 
action  against  the  justices  for  false  im- 
prisonment, which  was  tried  at  the  Lincoln 
Assizes,  before  the  late  Chief  Justice  Tindai. 
As  the  d^cnskm  in  the  Bai!  Gonrt  Was  n«t 
shown  to  be  errcmeQiis,  QMet  Jnstiee  Tindai 
directed  the  jury  that  the  plaintiff  was  en- 
titled to  vecover  the  amdnnt  of  the  costs 
whidh  lie  had  incurred  in  precnring  his  diai^ 
chargf  by  kaheas  eorpem. 

Now,  if  ^recan  be  no  feUny  witfioiit «! 
felonious  intent,  and  it  be  untrue  thit  ft 
man  must  be  presumed  in  eriasinal  cases  to 
intend  the  necessary  conseqaenoes  of  his 
own  acte>  it  was  imposttble  for  any  jadge  tO' 
piomwmce  this  to  l»  certaialy  aiil<Niy«  Fat' 
m  the  lekMBOiis  iitteBt  eodd  only  be  li. 
maMor  of  infeienee  firom  the  faoto  dqposedp 
Bislto  hjr  ths  complmnaiit^  it  faeoaom  sqneatiMit 
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of  ftet  for  the  justices,  j«wt  as  much  as  it 
would  on  an  indiotmeiit  hain&  bsea  a  ques- 
doQ  of  fact  for  the  j^rj  3  BnA-  iherdhret 
pior  to  adjudication  in  dtner  ctae^  H  -would 
nave  been  a  question  whether  the  facts 
aaKranted  to  a  relon^»  or  only  to  a  trespass ; 
and  after  adiudication,  the  finding  of  the 
justices  could  not  have  been  impeached  in 
the  mode  there  adcipted.  H0wever,  if  the 
present  decision  he  correct,  the  jjostiees 
were  wrong,  because  the  mere  wrongful 
taking  to  give  to  the  horses  was  of  itself  a 
febn^,  and  must  be  so  held  as  long  as  this 
dedsion  stands.  We  eamestlj  hope  it  will 
be  reconsidered,  not  only  because  of  the 
strange  legal  doctrines  involved  in  it,  but 
because  it  deaiiy  is  a  esae  far  more  fit  for 
summary  jurisdictiott.  Tlie  public  at  lai^ 
certainly  view  it  as  quite  different  from  an 
ordinary  theft ;  and  it  is  now  mudi  more 
likd^  to  go  unpunished  altogether^  from  the 
unwillingness  of  prosecutors  to  treat  their 
servants  as  fdons  liable  to  14  years  trans- 
portation for  acts  of  misconduct,  which, 
though  wilful  trespasser  are  neitli^  malici- 
ous nor  dishonest. 

If  on  re-consideration  it  shocdd  be  held 
not  to  be  a  felony,  it  is  a  striking  instance 
of  the  in  effects  of  leaving  the  cHme  of 
larceny  undefined.  For,  strange  to  say, 
there  is  no  complete  definition  of  larceny  to 
be  fbund  in  any  of  the  text  books  or  de- 
cisions. Without  tioubling  our  readers 
with  a  detailed  examination  of  the  autho^ 
rities  on  which  out  opinion  is  founded,  we 
therefore  venture  to  submit  the  following 
definition  to  the  consideration  of  the  pro- 
festfon.  Larceny  consists  in  '*  the  wrongful 
taking  and  carrying  away  of  a  personal 
chattel,  with  knowledge  by  the  taker  that 
he  has  no  right  to  the  possession  of  it,  and 
with  intent  to  dispose  of  it  as  his  own." 

S.  C.  D. 


ATTORNEYSr  CERTIFICATE  TAX 
AND  OTHER  GRIEVANCES. 

In  the  Paatseript  of  our  last  number  we 
stated  the  course  inten<ted  to  be  pursued 
regarding  the  bill  for  repealing  the  Certi* 
ficate  Duty,  and  shall  now  add  some  further 
particulars. 

After  the  answer  made  on  the  5th  instant 
ta  the  question  of  Lord  Robt.  Grosvenor  by 
the  Chancellor  of  the  Exchequer,  in  which 
the  latter  did  not  deny  the  strong  chdm  of 
the  profession  to  relief^,  but  declined  to  give 
any  promise  frvther  than  that  he  would 
fairly  and  fully  consider  the  subject.  Lord 


Sobi:  €h&9vetH9r  said  he  would  give  due  no- 
tice of  any  forthermotioD.  His  Lordshiqpfe 
we  undeMaBd,  loomimuiieatcd  to  the  Incor- 
porated Law  %mtlj  the  result  oi  his  in- 
quiry and  the  teasons  for  the  steps  he  had 
taken— courteously  reqiieBdiig  to  know  what 
course  the  ptoftssbn  wished  to  be  adopted. 
The  CouacA  could  not  but  feel  greatly 
obhged  by  the  interest  evinced  by  his  Lard* 
ship  in  the  measure.  The  Bill  had  been 
prepared  at  the  instancy  not  only  of  the 
members  of  tiie  Xncorpoiated  Soolety,  bat 
in  consequence  of  the  petition  of  a  geneial 
meeting  of  xsetropcdkaa  solicitors,  and  in 
concurrence  with  several  provincial  law 
societies.  The  Coundl  therefore  consideied 
it  incumbent  on  them,  with  the  sanction  of 
Lord  lU^t.  Grosvenor,  urgently  to  solicit 
that  the  Bill  should  he  submitted  to  the 
House  of  Commons  during  the  present 
Session,  with  a  view  to  its  being  printed 
and- laid  i^Min  the. table  for  consideration 
early  in  the  next,  if  nothing  further  could 
be  eiSedted  in  this  Session. 

The  Whitsuntide  recess  has  prevented 
for  a  week  any  ftuther  progress ;  but  it 
should  be  recollected  that  the  Budget  is  not 
yet  oompletCNi,  and,  notwithstanding  the 
assertioiis  to  the  contrary,  there  is  ample 
time  to  make  all  the  way  thiU;  any  lattonal 
person  could  expect  in  the  present  Session. 
Much  was  done  two  months  ago,  befbie 
the  Easter  recess.  Two  hundred  members 
of  the  House  were  made  fully  acquainted 
with  the  merits  of  the  case,  and  from  time 
to  time  were  reminded  of  the  motion  to 
bring  in  the  Bill.  This  we  think  was  a 
better  course  than  sending  a  large  number 
of  small  petitions  to  one  member. 

Notwithstanding  these  regularly  em* 
tinned  efforts,  it  has  twice  been  perversely 
reported  that  the  Law  Society  had  aban- 
doned the  measure,  and  every  step  thqr 
have  taken  has  been  censured  by  persons. 
who  profess  to  patronise  the  attorneys,  but 
are  manifestly  seeking  to  disunite  them*. 
We  have  often  exposed  these  misrepresen- 
tations, but  the  cobwebs  are  agam  and 
again  re-constructed.  The  truth  however 
must  at  last  prevail. 

The  fallacnr  has  been  once  more  renewed 
that  the  London  profession,  and  especially  the 
most  eminent  part  of  it,  has  no  sympathy 
with  its  bretiiren  in  the  provinces.  The 
learned  gentleman  wlw  so  often  rsiteratss 
-this  assertion  is  misguided  by  a  few  of  the 
lower  class  of  his  correspondents,  anS 
should  take  the  trouble  to  mquire  of  better 
informed  jieisons.  The  general  meeting  of 
solicitors  m  Mareh  last,  two  thirds  of  whom 
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were  noi  members  of  the  Incorporated  So- 
de^,  rniinkt^Oasly  thantdt  tba  jMUng 
members  for  the  interest  the^f  took  in  the 
senersi  welfare  of  the  fnrofossion,  aqd  un- 
hesHadngly  confided  the  oase  to.  th9ur 
maoiigettient.  We  tmst  that»  settiDg  aside 
aD  peetY  jealousy,  Aere  'will  hereafter  be 
one  miited  effort  iimde»  Mt  only  tm  the 
redress  of  this  partionlar  grievanoe^  bat  for 
the  removal  of  many  otaer  evils  of  equal 
iixqmtanee  to  the  well4)eing^  and  beanng 
peih^s  more  on  the  station  and  charactar 
of  ihe  profession,  and  the  interests  of  the 
snkors :  we  mewa,  the  tases  on  jnstioe,  op- 
fmsrre  fees  and  sineeufes  ;-»--<^anjust  rest^ic- 
turns  ;-*exclusion  ftom  honOQiable  distino* 
tions ; — inadeqnate  remnneratioQ  ( — ^with  a 
long  fist  of  ^itls  whdeh  the  ationicy  is  heir 
to;"  and  in  the  oorreotion  of  whidi  both 
the  Incorporated  Society  and  ^m  Mietro- 
politail  and   Provindal  are  xeldously  en- 

COUNTY  COURTS  PRACTICE, 
lb  tke  Editor  of  the  Legal  Observer. 


Sir, — I  ventured  to  trespass  on  your  atten* 
tionwidi  a  few  remarks  upon  the  inefficient 
and  dOatory  character  of  the .  proceedings  of 
these  new-fangled  and  expensive  Gtmrts;  and 
as  70a  have  been  so  kind  as  to  notice  my  ob- 
sarvsCkms,  I  again  solicit  your  indulgence 
whilst  I  point  out  some  more  of  the  iucoave- 
nknces  arising  to  suitors  in  their  pursuit  of 
Jnstiee  promised  at  a  cheap  rate  by  the  act  con- 
stitntbg  these  Courts.  ^ 

In  connexion  mih  that  part  of  my  former 
letter  pointiujpr  out  the  inconvenience  of  eflbct- 
ing  service  of  process  solely  through  the  me- 
dium of  the  officer  of  the  Court,  another  and 
greater  one  arises  to  the  suitor  from  a  want  of 
that   accessibility  to   the   officers    of    these 
Courts  which  is  so  promptly  accorded  in  the 
Superior    Courts   ot    Law   at   Westminster. 
In  the  County  Comrts  you  know  nothing  of 
tiiem ;   yon  see  them  caged  np  like  so  many 
Imng  curiosities ;   and  if  you  ask  questions, 
poo  are  frowned  noon,  and  evidently  con- 
aidsnd  ignorant,  and  treated  as  unworthy  o£ 
iiotire.    I  have  frequently  seen  individuals  of 
the  humbler  class,  who  came  to  drink  of  the 
cheap  fountain  of  law,  turn  away  disgusted 
with  the  sharp  petulant  reply  of  some  official 
turncock.    It  is  asserted  by  some  defenders  of 
the  cheap  mtem,  that  persons  who  do  not 
ttderslaad  legal  technicalities  should  employ 
Aose  who  do;  but  how  are  the  poor,  who  have 
hai  a  fisw  shdlfings  due'to  them,  to  avail  them- 
sdves  of  the  seivices  of  a  professional  man,  or 
even  a  man  of  busmess  ?    It  is  totally  out  of 
the  question.    The  non-payment  of  their  htUe 
dtfm  is  to  them  a  grievous  detention ;  the  loss 
of  ic»  hi  many  instances,  their  total  ndn. 


When  a  case  is  advocated  in  Court  by 
eoonsel  or  attorney,  the  real  matter  in  dispute 
is  iinmediatrfy  brought  to  iha  judge's  cm* 
sideration   divested    of  foreign   m^ter:   he 
knows  irhat  he  is  going  to  try,  and  shapes  his 
course  accordingly ;  but  when  two  poor  igno- 
lant  persons  are  addressing  the  Court,*  the 
judge  is  sorely  perplexed,  and  sometimes  for  : 
hours  sits  patientiy  listening  to  tales  of  ««oa 
and  poverty,  and  other  matters  quite  beside  toe 
dispute  in  hand.    Agdn,  it  occurs  very  fire- 
luentiy  that  dwms  are  made  which  have  no 
lounda^n  at  all  in  taw.    In  poor  ^circles,  as 
well  as  in  rich,  it  often  happens  that  daims 
arise  based  upon  the  pure  principles  of  moi 
rality  which  are  not  cognizable  in  our  Courts 
of  Law.    The  rich  man  consulU  his  legdadi 
viser  as  to  his  claim,  and'being  told  that  ha 
cannot  enforce  it,  puts  up  with  his  gneywace. 
Not  so  the  poor  man :  he  has  no  legaLadvwor, . 
and  no  money  to  pay  one :  he  rushes  into  tiie 
County  Courts,  becaniBe  he  is  persuaded  that 
it  is  speedy  in  its  action  and  cheap,  and  having 
lodged,  his  plaint  and  paid  for  it,  fancies  he  has 
done  all  that  is  necessary,  and  all  that  remains 
for  him  to  do  is  to  appear  at  the  Court  on  the 
day  of  hearing,  tell  his  story  and  get  r^rssae 
cultivi^ted  and  well-infbrmed  imnds  wiU  saj^ 
this  is  all  nonsense,  that  no  sane  person  coidd 
be  so  stupid  as  to  attempt  anvtiiing  of  thaaort ; 
to  such,  f  say,  go  to  any  of  the  County  Courts 
and  spend  one  day,  and  see  whether  I  am  not 
assorting  a  literal  truth.  . 

Onemstance  will  suffice  to  show  the  neces- 
sity of  proceedmg  corrSectly  in  these  as  well  as 
in  an  other  legal  tribunals,  and  it is'Otily  otoem- 
stance  out  Of  a  thousand.  A  mechamc  m^  « 
tradesman  in  the  Islington  Court,  npdn  a  bill 
of  exchange  drawn  by  hhnsdf  upon  and  ac- 
cepted by  the  defendant ;  defendant  was  person- 
ally  served  witii  the  summons,  but  did  not  ap- 
pear;  tiie  plaintiff  produced  tiie  bill  of  exchange, 
and  although  the  defendant  did  not  deny  his 
acceptance  or  the  claim,  this  poor  mechanic, 
not  knowing  better,  brought  no  one  to  prwre 
defendant's  signature  to  the  aecept^ce,  md 
not  being  acquainted  with  defendttsrs  hand* 
writinff  himself,  he  was  non-snited* 

Long  experience  justifies  me  in  saying,  that 
if  a  small  scale  of  fees,  proportioned  to  the  sum 
clwmed,  were  allowed  in  these  Courts  to  at- 
torneys, one  moiety  of  the  grieirances  com- 
pMned  of  by  suitors  in  these  new  Courts  wouW 
be  avoided,  and  the  .other  mmety  greatly  miQ- 

^^'  T  H.  W. 


[We  cannot  concur  in  the  practicability  sug- 
f^ested  by  our  correspondent,  of  the  appoint- 
ment of  a  public  officer  to  inquire  into  and 
assist  poor  suitors  in  their  claims  or  defence^ 
and  therefore  we  have  deferred  that  part  of  the 
letter.  Perhaps  our  correspondent  win  re- 
consider his  plan  and  write  further  upon  it.— 
En.] 
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Jjm  StudeKiM"  SoeieHei. 


LAW  STUDENTS'  SOCIBnESL 


Ws  gladly  give  publicitj  to  the  fbllowmg  Statistical  Table  of  Law  Students'  Sodeties. 
and  rejoioe  at  the  pfogress  made  within  the  last  two  yeais.  The  Corveaponding  Seen* 
tarjr  of  the  'W(»rcester  Law  Students'  Soeiety  dots  the  Legal  Ohmver  no  motcthsE 


KameBof 
Socteiies. 


Bmth. 
Imw  Stttdente' 


Lair  Students* 
Society. 


January,  1848.  Any  gentleman  studying  far  the  Bar,  or 
serving,  or  who  has  served  under  Arti^as  of 
Clerkaiiip,  and  has  not  been  admitted  aa  a 
Bturrister,  Attorney,  or  Solicitor,  more  than 
three  years* 


Date  of  their 

Establish- 
meot. 


Any  genllemaaa  studying  for  tile  Bar,  or 
serving,  or  who  haa  served,  under  Artides  ol 
ClerJc^ip,  and  has  not  beea  adnittedaa  ai 
Attorn^  oc  Solicitor  morft  than  three^  yeara. 


PeiBttBS  eUgihlttas  Hembenk 


The  adTancement  of  fUs 
nmhnn  in  thr  tniiTftril 
aalaadatudjr  of  the  Iaw. 


lUe  advaneemenC  of  to 
Mambea  ia  the  knevkdgB 
a  and  stodar  of  the  Xaw. 


Olijecto  of  eadiSecietf. 


Liverpool. 

Junior  Law 

Bodety. 


June  lath, 
1846. 


Any  gentlenxm  serving,  or  having  served, 
under  artides  of  CAerkship,  not  being  in  actuatjef 
pnctiee. 


The  mutual  improvsment 
._  ita  Membeis  on  subjects 
connected  with  the  Law  sad 
G^eral  Jurisprudence. 


TheLawSto. 
^foU'  Society 


May  31st. 
.  1846. 


Law  Students' 
Society. 


'Jr^^fnoom  and 

Devanport. 

Law  Students* 

Society. 


Honorary  Memitn. 

The  Secietary  and  Members  for  the  time 
beixig  of  the  Incorporated  Law  Society. 
Ordinary  Membert, 

Gentlemen  serving  under  Articles  of  Clerk- 
ship to  Members  of  Incorporated  Law  So- 
ciety. Any  gewtleMon  who  have  served  their 
Articles  and  ane  in  the  0£Bce  of  such  Mem- 
ben,  and  net  in  actual  pfMtice,.aAd  Suhaen-^ 
be»  to  the  Library  or  Lactnes  of  the  laeiir- 
posated  Law  Society. 


The  discusiioii  of  Legal 
wnA  Jurisprudential  cpiM" 
tions. 


March,  1845. 


AH  gentlemen  who  are  serving,  or  have 
served,  xmder  Articles  of  Cleduhip,  (not  ' 
actual  practice.) 


tStept.  lOttt, 
1845. 


Ta  affo  rd  fisdlities  for  i&' 
ialpsoTeraent  of  its  Menbenk 


Any  gentleman  studying  for  the  Bar,  or 
serving,  or  wh»  boa  served  under  Artielea  or 
Clerkship,  and  has  not  been  admitted  «n 
tomey  or  Solicitor  moie  tfaaft  tliree  year^ 


For  the  adTaneement  ef 
iflMemtomin  the  knowMge 
oftheLMK. 


At>anAslady< 


Wonoetter, 

lam  Students' 

Sooisty. 


January  26th, 
1846. 


Thaad^ 


efil» 


Any  gentleman  studying  for  tho  Bar,  «e 
serving,  or  who  has  served  under  Articles  of  Mambea  in  the  kaowladgt 
CivkBlidp,  and  has  not  been  admitted  as  an  and  study  of  the  Iaw. 
Attorney  or  Solicitor  more  than  three  yeaii^ 
and  who  iis  a  Member  of  the  Worcester  and 
Worsesfershire  Law  Society,  er  a  Subscriber 
to  the  Library  of  Mch  Society. 


ham 


Ul 


LAW  STUDENTS'  SOCIETIES. 


jwfi»^ten  he  says  tint -we  have**  the 'wel&ie.i^ 

ready  to  oountenance  meassres  to  impiOTe  die  chanuster  tad  kiereaee  tin  knowledge  of 

its  mexahenJ'    We  trust  these  very  ueefiil  societies  "wSL  increase  and  nmltipTy. 


Sodaadopted  for  catiTing 
oatObtedL 


"nme  and  Place  of  liold- 
iagM«etiiig« 


Diacusion    of    Maot 
PafnftjjTiXaTDJimtion  QfLOh 


"Eivery  Moncby  at  7 
oVdock  p.  M.,  at  No.  1, 
Viaeyard,  Bath,  wftlh  ad- 
loanunenta. 


VmfA  V0O8. 

SiianuDatioiiB  and  di&* 
coaioiis  of  a  legal  work  Public  Office, 
a&d  n  Jloot  PcnntBy  Bx* 
amaKttan  qaeatioM,  ftc 


E^my  altenuite  Wed- Fifteen, 
nesdaj  _  evening,    at   the 
"■   ),  Moor  Street, 
Bfrmingliam.  Chair  taken 
at^paia7o\doek. 


Ten. 


Konberof 


Secretary,  Mr.  A.  B.  Were.   Cbr- 
respondiog  Becretaiy,  Mr.  J.  K.  Bar- 


A  Committee^  coiuisting  of  W.  B. 
GFoodman,  Secretary,  Henry  Small, 
15,Waterlo«  Street,  Corra^poadtog 
Beevataiy,  and  dtroa  other  MeiBbfln. 


Officen  of  each  Society. 


Vivd  Voeg, 


The  fint  and  third  Tuee*  Sixteen, 


Dc^iateB  on  auljectspro-  day  in  every  month,  at  ( 
"pQied  by  the   MemberB,|past  5  p.  u,,  at  the  Livep- 


«idhf  Origuud  EMaym 


pool  Xaw  8ociety*a  Boom, 
Soutk  John  Street. 


Preeidenty  Itobert  Norris,  Aq. 
"VIce-PresideBt,  Edimrd  Whitley. 
Secretaiy  and  Tteasuier,  Heaiy  C. 


Hie  aignment   by  tlie 
wnoaiy  nemwen  tn 
l4|al«ad  oo»  Jiadapru' 


aaehaiMl 


Tnesday  in  every  week,    TVeafy-nine 
onelexcept  the  period  from  the  at  pfMHrt  (thia  cd 
fiiat  Tuesday  in  Axugnt,  is  rather  below] 

the  last  Tiieaday  inthea^«n^e.) 
Christmas     and     Baste 
weelo,  at  7  o'clock  p.  m. 
in  tme  of  the  Booms  of  the 
Law     lartiftntioB,     BeU 
Yasd,  C^aaeery  Laae. 


President  aftd  Vice-FpfcsHeal  elect- 
monddy.  Tnaaaicf^  AatditarBy 
Seofotaiy,  aad  CflifaspoadingSeoe- 
tary.  Committee,  oonsistiag  of  a 
President,  and  two  other  Members. 
Tot  information  ie^>eetiiig'the  So- 
ciety, apply  to  the  Ssowlai7''ar  Odp- 
Mtpmufiiig  £ecxataij,  BeU  Xttd, 
Ohaoce^  Lane,  London* 


The  argung  ^  Legsi     BvsiyatoafaateliaMfey  Twelve, 
aad     oocasioaaljevening  at  §  past  7,  in  a 


and  Discussion  of 
Essays  on  Legal 


room  of  the  Manchester 
Law  Association. 


PffSsidanC  (a  Member  of  the  Man- 
chester Law  Amociatioa),  Vice-Presi- 
dent, who  is  riflo  Treasurer,  and  a 
Committee  of  sixyOtit  of  wlndi  are 
chosen  the  Yiee-PMaUsntyScKratvy, 
and  e  CoRaspoadiog  Sectetacjb 


Vu>&  Voce.  Every  Friday  at  seven  Twelve, 

Bkcussion     of    Hootjo'clock  p.  m.,  alternately,' 
PiBnil8,Sxai&inafcioiiQTies-^t   the  GnilAsSI,    Ply-^ 
fisas  sBd  oCher  maiten  mwth,  aad  at  areeai  of 
ibj^asiC<Rnmib4li»Civaand  HOkaayLi- 
bmi7,  Daveq^rt. 


President^  Mr.  Bnggs.  Stereta!ry, 
Mr.Httghes.  OorresporidSifgSeer^iafy, 
Mr.  Oole,  W,  Portland  Sqoare,  Fly- 
■wttth.  Tieasater,  Mr.  Jeftcgc  Tbese 
&nm  a  Committee. 


tioDiv  and  other 
iwtten  approved 
vODu&ittea* 


Every  Monday  at  seveai  Nlaa* 

It  p.M.,lnthe  Wor- 

.      and  Weneatershtie 

tw  Society's  SLoam,  Fare- 

),  Wowester,  wifh  ad- 

Its. 


SscMiaiy,  WiUiam  Owtos,  Jnn. 
CBinspsariiag  Sectetsiy,Jaaies  Tiee, 
Biansfiird  Road,  Worcester.  Tma- 
surer,  William  Menee.  These  focm  a 
Committee. 


J 


ut 


kmtpoMkd^f0mjS99tm^Mr*  Wa^rm'sUctitru, 


INCORPORATED  LAW  SOCIETY. 

MR.   WARRKN^B   lECTTTRSS. 

Mr.  Warren  oommenced  his  third.lec- 
tore  by  saying  that  the  subject  on  which 
he  had  tmdeitaken  to  speak  was  so  exten- 
.  fliye  that  it  required  twenty  instead  of  only 
four  lectures  to  do  anything  like  justice  to 
it ;  and  that  the  limits  assigned  to  him  had 
~  compelled  him  not  only  to  omit  much  tibat 
he  had  prepared,  but   to  compress  that 
which  he  delivered  into  the  sxnallest  pos- 
.jublfi  compass.    He  then  proceeded  to  inti- 
mate his  opinion  that  a  youth's  first  twelve- 
.  month  in  the  office  should   be  entirely 
devoted  to  mastering  the  details  of  the 
business  papers  around  him,  and  particu- 
larly to  acquiring  an  intelligent  familiarity 
•  .  with  the  structure  of  ordinary  legal  instru- 
ments and  the  permanent  necessity  of  ac- 
curacy in  copying   them    for   use.     Mr. 
Wairen  gave  two  strikkig  illustrations  of 
this  latter  suggestion.    In  one  of  them 
a  large  debt  was  lost  because  of  a  variance 
made  by  a  clerk  in  one  letter  "  s  "  in  copy- 
ing the  word  "  sheriflF"  from  a  capias  as 
"sheriff*^"   adding  that  Mr.  Butler,  the 
eminent  conveyancer,  oocfisioned  the  loss  to 
a  lady  of  14,000^  a  year,  by  inadvertently 
omitting  one  word,    in    drawing  a  will! 
"Therefore,"  said  Mr.  W.,    "the  clerk 
should  be  trained  from  his  veiy  outset,  to 
habits  of  rigorous  accuracy.     He  depre- 
cated imposing  the  necessity  of  legal  read- 
ing    on  a  youth  in  his   first   year — ^but 
recommended  the  little  work  of  Mr.  John 
William  Smith,  called  « The  Elementair 
View  of  an  Action  at  Law,"  as  one  which 
he  ought  from  the  first  to  have  constantly 
beside  him.    When  a  little  further  advan- 
ced, the  clerk  should  address  himself  to  the 
study  of  the  leading  doctrines  of  Contracts, 
and  of  Property  real  and  personal :  and 
most  strongly  recommended  the  lectures 
on  Contracts,    delivered  by  Mr.  J.  W. 
Smith  in  the  hall  of  the   Society,  and 
.recently  published  from  his  MS. ;  and  the 
two  little  Treatises  of  Mr.  Joshua  Williams, 
on  the  Law  of  Real  and  Personal  Property. 
Mr.  W.  also  spoke  in  high  terms  of  Mr. 
Davison's  "Concise  IVecedents"  in  Convey- 
ancing, as  instructive  models  of  a  terse  and 
ludd  style  of  drafting ;— adding,  that  these 
works  he  had  some  years  ago  recommended 
in  a  work  of  his,  (alluding,  we  presume,  to 
his  "  Popular  Law  Studies,")  and  saw  no 
reason  to  alter  the  opinion  which  he  had 
there  expressed. 

One  practical  su^estion  was  of  peculiar 
importance— via.,  that  the  student  should. 


in  some  dagree^  give  his  attention  to  the 
aiMuitition  of  thM  sort  of  peculiar  know- 
ledge, which  he  might  have  need  for  in  the 
locfdit]r  where  he  might  expect  his  lot  to  be 
cast,  via.,  whether  in  commercial  or  agricnl- 
turaj  districts^  —  in  town  or  countiy,  in 
in- land,  or  sefr-port  towns. 

Mr.  Warren  strongly  recommended 
studying  for  a  year  in  a  conveyancer's  or 
pleading  barrister's  chambers,  enforcing  it 
by  some  very  pertinent  and  cogent  rear 
sons.  He  proceeded  to  spe^k  of  the  fa- 
cilities afforded  for  study  by  the  Law 
Institution,  in  its  Hbrary  and  lectures :  as 
to  which  latter,  Mr.  Warren  elicited  a 
burst  of  hearty  laughter,  by  speaking  of 
himself,  in  delivering  his  "  intercalary" 
lectures,  as  very  likely  to  be  looked  down 
on  by  the  "  regular  lecturers  of  the  in- 
stitution, much  as  a  regular  policeman 
might  be  supposed  to  glance  at  a  pioor 
special  constable, — an  adept  at  a  novice. 
He  then  alluded  in  terms  of  startling  sig- 
nificance to  many  present,  to  the  functions 
of  the  examiners,  which  would  be  ex- 
erdsed  on  the  morrow  in  that  hall ;  assur- 
ing them  that  they  would  find  it  a  red 
examination,  calculated  to  ''  test  real  pro- 
gress, and  defeat  a  foolish,  fraudulent,  and 
temporary  4^4mC-  He  impbred  them  not 
to  drop  into  indolence  and  carelessness 
the  moment  that  they  had  passed^  but  to 
set  more  in  earnest  than  ever  about  their 
studies  to  fit  them  for  the  '*  ocoaaions  sod- 
den "  which  awaited  them ;  and  gave  a 
striking  representation  of  a  testator  sud- 
denly smed  with  mortal  illness,  sending 
for  an  incompetent  adviser,  and  thereby 
unconsciously  entailing  ruin  on  all  whom 
he  thought  he  was  benefiting;  but  he 
contrasted  this  very  vividly  with  the 
peace  and  happineaa  seeured  to  soeh  a 
fanuly  by  a  discreet  and  skiHul  practi- 
tioner. 

Mr.  Warren  next  urged  the  young  at- 
torney to  accustom  himself  to  exertion-^ 
to  put  his  own  shoulder  to  the  wheel  in 
difficulties,  and  not  place  undue  reliance  on 
the  assistance  of  counsel,  by  consulting 
them  in  cases  where  the  law  presumed  thmf 
selves  to  be  equal  to  the  duty  which  ihey 
devolved  on  counsel.  *'  Doing  this  would 
soon  vitiate  the  temper  of  the  mindi 
and  sap  the  foundations  of  self-reliance." 
He  proceeded  to  quote  from  a  valuable 
judgment  of  Lord  Chief  Justice  Tbdal, 
{Qodefirey  v.  Daiton,  6  Bing.460,)  a  passage 
which  he  said  ou^t  to  he  ^'httng  tlp» 
framed  andjglazed,  m  every  attome/s  offiSe 
in  the  Un^m.'" 


IneorporaUd  hm  S&ek^*  Mn 

Mr.  W.  gate  some  higWy  ixftportant 
tnd  most  interesting  illiist»tions  of  ihc 
nxstiofis  and  mort^ing  consecraences  of 
an  attorney's  inadTertence  or  unskilfolnessy 
taken  advantage  of  by  illiberal  practitioners, 
and  Tindictive  and  tuigrateful  clients.  '*  At 
the  neht  of  your  Bill»  gentlemen/'  said  Mr. 
W.  v^  a  very  signi£ant  smile,  ''  all  re- 
collection of  your  «emc«t,— yonr  sacrifices, 
and  exertions, — raniahes  iiito  thin  air?" 
He  proceeded  to  inculcate  a  liberal  and 
generoos  spirit  in  conducting  busineiw — 
scorning  the  taking  advantage  of  petty 
slips  of  an  opponent  whom  a  person  so 
treating^  was  simply  ''plundering."  Mr. 
W.  gave  two  or  three  instances  of  pettifog- 
ging advantages  of  this  sort,  amidst  the 
loud  laughter  of  his  audience,  who  loudly 
applauded  his  indignant  appeal  to  them  at 
the  dose. — •*  Gentlemen,  wiU  you  do  things 
80  dirty— so  detestable— as  those  7  WoiUd 
getUlemai  act  thus  in  their  private  inter- 
course and  transactions  with  each  other  ?" 

He  concluded  the  lecture  with  some 
weighty  cautions  to  the  young  practitioner, 
agsmst  indulging  sanguine  and  extravagant 
views  and  expectetions  of  success  at  start- 
ing ;  and  commencing  operations  on  a  scale 
too  expensive  and  ainbitious.  He  said  that 
tins  was  *'  putting  a  mill  stone  round  their 
necks"  just  as^ey  were  startmg  in  the 
noe— destroying  all  sense  of  himpiness, 
tranquillity,  and  independence  and  "im- 
paiimg  their  power  to  resist  temptation, 
when  it  offered  itself  to  an  embarrassed 


Such  was  the  scope  of  the  thnrd  of  these 
mteiesting  lectures.  We  shall  give  a  con- 
dee  notice  of  the  fourth  and  kst  in  our  next 
number.  Having  had  the  advantage  of  hear- 
iBg  the  whole  course,  we  may  ventnie  to 
Cipresa  the  general  opinion  of  all  who  were 
present,  that  Mr.  Warren  admirably  suc- 
ceeded in  this  well-chosen  exercise  of  lus 
kanung  as  a  Uiwyer  and  his  genius  as  a 
wiifter.  The  professkm  and  the  public  will 
soon  be  able  to  judge  of  the  entire  series  of 
thes^  splendid  oratunu,  for  so  we  may  term 
them,  as  was  abundantly  testified  by  the 
diep  attention  with  which  they  were  listened 
fcflb  snd  the  reiterated  applause  which  they 
excited. 

SATISFACTION  OF  JUDGMENTS. 

BSOUKA.  GBNSKALIS. 

IVpiity  Tenn,  in  tke  llth  year  of  the  reign  qf 
Qu^n  Vietoria. 

Whsbbab  by  a  Rule  of  Eaater.Temu  in  the 
asvwithyear  of  the  reign  of  her  present  Ma- 


qf  Judgment.       t«9 

jealy  Queen  Vletorii,  it  vras  ^iH9mt^  '*pisft 

for  the  future  it  phaJl  not  be  necessary  to  have 
a  warrant  of  attoni^  ta  acknowledge  satisftc- 
tiou  of  a  judgment,  or  a  judge's  fiat  thereon; 
but  that  it  shall  be  reouisite  only  to  produce  a 
satisfkction  piece  similar  to  that  used  in  the 
Court  of  Qtieen's  Bench,  except  that  in  sD 
csaes  such  satisfaetion  piece  shall  be  signed  by 
the  plaintiff  or  plaintifis,  or  their  personal  re- 
presentativea ;  and  such  ssgnatore  or  signatures 
shall  be  witnessed  by  a  practising  attorney  of 
one  of  the  Courts  at  Westminster,  expressly 
named  by  him  or  them,  and  .attending  at  his 
or  their  request  to  inform  him*  or  them  of  the 
nature  and  effect  of  such  satisfactioti  piece,  be- 
fore the  same  is  signed,  and  which  attorney 
shall  declare  hhnself  in  the  attestation  thereto 
to  be  the  attorney  for  the  person  or  persons  so 
signing  the  same,  and  state  he  is  witness  as 
such  attorney;  but  any  judge  at  chambers 
shall  have  power  to  make  an  order  <Hspensi^ 
with  such  signature  of  the  plaintiff  or  plaintiflS, 
or  their  personal  representatives,  under  special 
circumstances,  as  he  may  think  right ;  and  that 
in  cases  where  the  satisfaction  piece  is  signed 
by  the  personal  nepresentative  of  a  deceased 
plaintiff,  he  shall  prOve  his  representative  cha- 
racter m  such  way  as  the  Master  may  direct.** 
It  is  ordered.  That  so  much  of  the  said  rule  as 
requires  a  satisfaction  piece  similar  to  that  in 
use  in  the  Court  of  Queen's  Bench  to  be  pro- 
duced,  be  revoked,  and  that  the  followinff  form 
of  satisfaction  piece  be  in  future  used  in  liest  of 
the  same : — 


lathe 


of  the 


•year 


Term,  in  the 
reign  of  Queen  Victoria, 
to  wit.  Satisfaction  is  ac- 
knowledged between  plaintiff 
and  defendant 
in  an  action  for  and 
And  do  hereby  eapreaaly  nominate  and 
appoint  Attorney  at 
Law,  to  witness  and  attest  execution  of 
this  acknowledgment  of  satisfaction. 

Judgment  entered  on  the        dav  of 
in  the  year  of  our  Lord  184      Roll  No. 

Signed  by  the  said 
in  the  presence  of  me 
of 

one  of  the  Attomies  of  the  Court  of 
at  Westminster,  and  I  hereby  declare 
myself  to  be  attorney  for  and  on  behalf 
of  the  said  expressly  C 

named  by  h  and  attending  at  h 
request,  to  inform  h  of  the  nature 
and  effect  of  this  acknowledgment  of 
satisDaction,  (which  I  aecordingly  did 
before  the  same  was  signed  by  n  )« 
And  I  also  declare  that  I  subscribe  my 
name  hereto  as  sudi  attorney. 


«( 


Dknman 

THO.  WlLDB 
FbBJ).  PbLLOCK 

E.  H.  Alubbson 
J.  Pattbson 
J.  T.  Colbbidob 


T.  COLTMAN 

W.  U.  Maulb 

Wm.  WlOHTMAir 

C.  Crbswbli. 
W.Eblb 
T.  J.  Platt 
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neoGitHss  o¥  law  bills  in  tar. 

UAMBNT. 


fCosBl  MstttL— *9th  Jiue,  1&4B. 

.  AmmtllBdenmit]!^ 
Bemofal  -of  Aliens, 
insolvent  Debtors,  India. 

NSW  BTLL8  IN  PBOGKES8. 

Jcnnt-Stock  CompanieB.      FjQt  8nc[  neadLoff. 

Incumbered  Estates  Ireland.  Re-eomma£tea. 

Glerff^  OfSmcea.    For  dnd  reading.— Bishop 
^London. 

Amendment  of  GnnuBal  Law.    In  Select 
Committee. — Lord  CampbelL 

Unnecessaij  Actions  Prevention.    In  Com* 
joittee.— Lord  Campbell. 

Bail  by  Coroners  for  Maxulaughter.      In 
Committee. — Lord  CampbelL 

Bankruptcy  Lav  Amendment.      For  2nd 
raiding.— -Lord.  Brougham. 

Removal  of  Poor.    In  Committee. 

Criminal  Law  Consolidation.    For  2nd  read- 
ing.— ^Lord  Brougham.  « 

Xlopyhold  Enfranchisement  Extension.    For 
2nd  reading.^ Lord  Chancellor. 

Independence  of  Parliament.    For  2nd  read- 
ing.—>  Lord  Brougham. 

Declaratory  Suits.    For  2ndxeading. — Lord 
I^piugham. 

Game  Certificates.    For  2nd  reading. 
Petty  Bag  Office.    Passed. 

Htdttfte  of  CawRons. 

NBW  BILLS  IN  PBOORESS. 

Administration  of  Justice  out  of  Sessions. 
(No.  1).  Passed. — Attorney-Gen. 


anaitttyAMioai.    In  SeleetiCom- 


Adnunistration  of  Justice  on  Snmmair  Con* 
mictions.  (Nb.^.    Passed. — Attomey-CSen. 

A^rictdtnral  T^snan^'pght.  For  2na  itadhfg. 
— Mr.Pus^. 

Reman  OMhoie  ilslttf.  In  CMDodtteej— 
Mr- All  IT. 

fiubHcHeitt.    PaMd.— Itfidlioipelib 

Paxtianentary  Bcooaedings  Adjoyimnnt. 
For  2Ad  leadio^. 

To  Establish  an  Appeal  in  Criminal  Caacs. 
For  2nd  reading. — Mr.  Ewart. 

Exempting  Small  Tenemeots  from  Rates. — 
Mr.  P.  Sctope.    For  2ttd  reading. 

PkaiiameflCary  BaetorB  Rates.— Sir  Da  Lacy 
Rvaaa.    fai  QnanitlBe. 

H%hway8«    InComMifctee. 

Rempdies  iaainat  the  Hundred.  Sir  W. 
Clay. — For  2na  reading. 

Vacatmg  Seats  of  Insolvent  Members. — ^For 
2nd  reading — Mr.  Moffktt. 

Borough  Elections.    In  Committee. 

Commons'  Indosure.    rVsfr  3ra  reaaiii|^. 

Metiopolis  PoMea.    in  Comuunmt. 

¥nuuu    Bor  Snd  Bsacttng. 

Ntmcn  0F  NSW  BTLLB. 

Imprisonment  before  TriaL — Lord  Nugent. 

To  Prevent  Bribery  at  Elections. — Sir  J. 
Piakington. 

Game  Laws.-^Mr.  Bright. 

Rigvis  of  Odlgvnng  iVmmts.  *■**  Mr.  d. 
Orawfoid* 

FdMHy  aocielie«.^Mn  F.  (yConiwr. 

SxteodMg  Eleotion  Ftaichiaew— Mr.  WfU. 

Assignment  of  Policies.    Mr.  Fagan. 


RECENT  DECISlOlfS  IN  THE  SWCHIOV   COtflTrS, 


anoi 


Holla  Cavrt.  ^ 

Wenham  v.  BoumemmiL    May  1^  18iS« 

CONTSMPT. — N«W  ATTACHMKNT. 

Where  a  party  comrnihedfercmtempt  in  not 
|Myaiy  cotte  loas  teleaeed  6y  ai»  wrier  ^  a' 
/n^  at  chambers,  made  by  mmtake,  wkUe 
the  contempt  oomimmd:  Held,  thtU  the 
proper  coune  was  to  qppiif  for  a  tia»  ai- 
tachmemt  agamst  him. 

This  was  am  apphcatioBlorthe  rs-coaaBiittal 
of  Mr.  Wenhaati^  who  had  been  taken  on  ^aur 
cEstin^  attachments  far  not  paying  certain 
oosta,  amounting  to  leaa  tiian  toL,  a«d  win, 
supposing  that  the  7  &  8  Vict.  c.-d$»e>  58. 
applied  to  sudh  cases,  had  obCaiBed  hk  dis- 
caaige  Irom  the  Uueen'a  PBaon,  nnder  an 
order  of  Mr.  Baion  Platte  nade  aju^aientiy 
under  a  juiaappvehension  of  dss  fods,  and 
which  had  anbseqnentlybean  reseind^  by  the 
Court  of  Exchequer.    The  only  question  was. 


whether  Mr.  Wenhsm  could  be  re-commltlM 
tnt  the  former  attachments,  or  whether  a  new 
ilttaehmeeit  vtest  issuu  i^nest  him. 
Mr,  JNRoeCar  tlM  motion. 
Biir.  lyj  iiiiiii  defended  Mmeeif  in  pi  i'Mi  , 
Loed  Lmu/dale,  altar  observk^  upon  tfie 
error  into  which  Mr.  Wenbaas  had  fsllfj  in 
supposing  that  the  act  referred  to  applied  to 
persons  attached  for  contempt,  said,  tnat  ihe 
prisoner '  havkie  been  discharged   while   tba 
contempt  lasted,  a  new  attadhment  nienind 
issue.    Mr.  Wenham  must  pay  the  coMa  of  tfie 


Ward  V.  Ward.    May  5  &  29,  1848. 

MOTION  TO  nnima  Bum>uBmNTAL  bill. 

Under  am  order  <JUrf  a  ftHT-fte  dumisMcf  wiZees 
a  supplemental  UU  hf filed  within  a  eertaim 
time,  ihBfhikMri0^omnd,9m  swif  to  JUe 

9^^  wmppw9ni^^^^^e  ^^e9f   wlW  ^9 


liff  migi^wii^  dmnmmed. 

This  was  a  motion  to  Aaniss  the  bSl  for 
vast  of  prosQCUtioik  It  appealed  thi*  tke 
came,  after  the  bDI  bad  ob  two  seveial  oo- 
casooa  been  aiBended  by  striidng  out  some  of 
t&e  oiigiiial  pl^nliSa.  (wb6  6  Beay«251j}  camft; 
OB  to  b&beacd  on  the  lOthof  November,  1843, 
and  then  stood  orer  in  conaw^uence  of  an  ob- 
jection for  want  of  a  party  whose  absence  had 
been  objected  to  upon  the  answer^  with  leave 
to  amend.  The  lull  wae  not  amended  until  the 
11th  Jan^  1845,  and  then  on^  ki  conseouence 
of  amodcm  to  dismisa.  Soon  afte7warcls>  the 
siat  becaiaae  defective  bj  the  bankruptcy  of  one 
of  the  plaintifFR ;.  and  in  Junew  1845,  an  order 
was  made  that  the  pij^intiflra  should  file  a  sup- 
pkmental  bill  to  bnng  the  aas^giees  before  the 
Gonrt  within  10  days,  or  the  WL  be  dismisBed# 
(see  8  Bea.  3S7).  A  bOI.  of  supplement  wae 
filed  in  July>  1845,  in  «Mni>lianf<»  with  this 
order,  bnt  no  subpoena  had  been  served,  nor 
apoeaiance  entered  im  it. 

lir.  Sehoyn  for  the  motion. 

Mr.  Tayior,  in  opposition  to  lt>  contended 
that  the  motion  was.  irregular,  1st,  becauae  it 
was  a  motion  to  dismiss  generally,  though 
made  bv  aome  only  out  of  several  defondants  ; 
2ndly,  because  the  cause  had  been  set  down 
for  hearing,  and  subpoenas  to  hear  judgment 
served,  both  in  1843»  and.again  in  1845,  after 
iduuh  no  motion  to  dismiss  conld  be  made ; 
and  ardly^  because  the  motion  appiGed  to  the 
snpDlemental  bi11»  to  which  these  defendants. 
Qrt  hamg  been  served*  were  not  parties,  as 
wdl  as  to  the  origiuidbilL  They  should  have 
entered  anappearance,  and  then  they  m^giht  have 
mpvedta  diamiss^ 

Mr.  It  W.  Bennett,  for  two  of  the  present 
defeodaDta,  the  aesignaes  of  the  banknipt 
p^aintiC  diissented  from,  the  moUon^ 

Lord  LaMgdaU,  after  statins  the  faots,  saic^ 
in  answer  to  the  olnection .  uiat  a  motion  to 
^smiss  the  bUl  could  not  be  made  after  the 
cioae  had  been  set  down  for  heaiinfc  that,  if 
80,  the  niaintiflr  should  haire  mosred  to  dis- 
chaige  uie  Order  of  June,  1845.  He  con- 
amd  that  order  to  have  made  it  imperative 
on  the  plaintiir  to  prosecute  the  supplemental 
ait  effectvally,  as  well  as  to  file  the  biU.  It 
vas  true  that  the  defendant  could  not  move  in 
thurapplemental  suit,  hot  he  thot^ight  him  on- 
tifled  to  the  benefit  of  the  oo^t  for  the  dia- 
qi^al  of  the  original  bill  a«  agjaiast  himself. 
Be  fioald  £^ve  no  costs,  becaHfle  the  ^fendant 
hedadced  more  than  he  was  entitled  tcv  in  ^* 
~  J  to  have  the  biH  ^emisaed  againat  the 
:  ddluidants» 

FomimT.Dtnmi.    liiH^  M^  1846. 

FAtlPSB  EXKCUTSIX. — SVIT    FOB   BXDEMP- 
TIOK.— UFE  SSTATK. 


bf'  an 
ai£MrftoMieiilte>rJ|fe  m  lAe 


Ep9lmd0^Y..(LXm9ht  Brnce.         !«» , 

jMe^i^H^jte  nittsMl-  bw  alhmtd  ta  fr9f(^ 
aUe  the  swU  im  £nm4  pauperis. 

In  this  amhmffeme^  thai  the  pbintdlm. 
to  an  eatale  lor  life  is  the  eqnitf  of  i^* 
of  cextHnmeitgaged  piopertv;  wadL 
on  tte  6lhof  I>Beend}eiv  184X,  sfae  obtamedaa 
order  al  the  BoUs,  attaaring  her  to  cavy  CB  tihv 
smt  mfimaipmpmt, 

Mr.iMf]mriwnwl,€tt  bcbitf  of  the  db- 
iendantSyto  die^Hr^  dw  oader,  conteBdiBg: 
tbHt  it  wie  toMtraiy  tft  the  practice  of  dK€«ut 
to  aUev  an  exeeotor  or  adannistralor  to  fan 
eidmr  paoparpiaiBtf  orpa^^  defendanft-iBJ* 
sviC 

Mr«  Awmhtm,  canlA,  lyd  that  tiie  «»a» 
triac  being  peneficaally  inteeisled  in  tfaa  snit  sb; 
wdi  as  persimal  reprewntative,  the  rule  did.  wH. 
apply,  citing  Beosnes  en  Costa,  2nd  ed.  p-  STdft* 
--''ButvdBre^neiwtbitandin^  tfase  mle,  the 
adaMUstiatrix  had  been  persoitted  to  soe  iB 
fmrmd pmperit,  hfuftas  the  widow  <rf  the  i»i. 
teaUte^  was  benefieially  cntided  toesfioilMA  «l 
thafMHl  ebuaaed.  Lord  C.fildow  refiiwd  to 
diapaxiper  her^  adapting  the  asgvnent  whiflkt 
her  coonsel  made,  uee  of,  naniely,  that,  to  ikm 
extent  of  hsr  benefieial  intereat,  she  was  vir- 
tually^ soiag  in  her  own  light,,  and  Aercfon 
noiwidbo  the  nda  laid  down  in  PeracKfe  vl 
akefpm(h  1  Didc  1A6;  and  the  saase  dMae»^ 
tioB  waeafttnpirds  aeltd  upon  by  Sir  C.  Ptafiysw 
U.R.  JWrattT.JGM«eBvI9lhJMfarck,1836.V 
Heidae  efted  aa  jjmmymnmt £am  in  2  liniL 
saa. 

The  Vice-ChanceUor  said,  in  the  caaa;  ofc 
TftempMe  v.  rioiapsnii,  the  admiipastrsAcix 
benencially  interested,  and  was  sning  in  ei 
to  reeoirer  asaefes,  and  thenfore  smng  for  the 
benefit  of  the  estate,  Jha  the  present  case  the 
pkieftiff  offered  to  redeem,  if  there  should  hft 
found  anydiie^  dne,  and  if  she  sacceedediMBi 
her  ri|[^,  she  flaight.Taiae  money  on  4he  eatnteft. 
It  nppeand  to  him.  inegnhar  toi  allow  faer  ta  ■■» 
in  formd  pamtrU,  aim  he  did  net  conoaba: 
bimaalf  bound  by  the  case  of  l^empsai  ^ 
nampmns  he  should  tiberefomdiselHnrgesliar 


V4to«tMiMiiir«iiiMt  ISnec. 
Branch  v.  Browne.    Monday,  May  29,  I84ff. 

CRBDITORS'   SUIT. — COPYHOLD  ASSBTS. 

A  decree  in  a  creditor^  snit  directed  a  sah  qf 
a  portiom  4|f  Me  reel  ettate  of  a  testator  for 
payment  of  his  dgbts.  The  sale  took  pUms 
of  freehold  and  copyhold  estates,  of  which 
Lb,  vmm  tmmmt  fwc  life,  with  eoniimgtat 
rtammikr  over  ^  hnr  chUdnen  a$  tsmassts 
te  aoBtiBQe.ie.>SM.  On  a  petitkm.  under  Ike 
adl  W.  4,  c.  47,  praying  that  the  trntmU 
for  life  might  be  ordered  to  convey  end  fir- 
reader  the  property  to  the  purchasers^  the 
Court  made  the  order^  notwithstanding  that 
the  Stat  3  §-4  W.  4,  c.  104,  making  copy- 
hold  estates  assets  for  payment  of  debts  had 
passed  subsequently. 


.  Thompson  it.  f^oeipioe.    l^J.  Hall,  June, 
1826,  (Mr.  Beavan*^  own  M8.) 


i4d^ 


8itper^Vqmtf^,i^V*fC.JI!^    Bmefi^-^-fiu^^i  Bfi^dk, 


In  this  case  B.JD«.B|V)wim4evi)S(4>hnd0  of 
freehold  And  copyhola  tenure  to  Jiie  widovi 
Am  Browne^  for  Jife,  widi  reBwioder  to  M«  S. 
JoUyc^  for  life^  with  remaindei:  oV^c  to  the  chil« 
dreoof  the  ktter«  asfiheahould  appoin^  aind 
in  defiEuilt  of  appointment^  to  all  her  chUdren 
(whether  hy  her  preeent  or  any  future  husband) 
Uviag  at  her  death.  Hie  penonal.assete  of  the 
testator  were  insufficient  to  pay  the  debts^  and 
on  SLCseditor's  suit  being  instituted,  a  decree 
for  «ale  of  part  of  the  real  estate  was  made. 
The  sale  was  made  of  freehold  and  copyhold 
estates,  and  the  sales  being  oonfirmed,  a  pe- 
tition was  presented  on  beludf  of  the  plaintifis, 
pagpnf^  that  the  widow,  the  first  tenant  for  life, 
mi^t  be  directed  to  convey  and  surrender  the 
property  to  the  purchasm,  under  the  12th 
sec^n  of  the  statute  W.  4,  c.  47. 

Mr*  Grenside,  for  the  petition,  stated  that 
the  only  difficulty  was»  whether  .  the  €k>urt 
would  make  the  order,  considering  that  the 
copyhold  estates  were  not,  at  the  tune  of  the 
pasuMg  of  the  above  acf^  assets  for  payment  of 
debts,  out  they  had  been  made  so  by  a  subse- 
qvsntact^  namely  the  3  &  4  W. 4,  c,  104 ;  as, 
however,  the  former  act  spoke  of  cases  where 
the  lands  **  shall  be  subject  to  payment  of 
debts,"  implying  a  prospective  operation,  and 
as  the  statute  a  &  4  W.  4»  cw  104»  ipade  owpers 
of  copyhold  estates  subject  to  the  same  suits 
as  owners  of  freeholds  so  as  to  make  them 
assets  t»  pinr  debts*  tha  Const  mild  fiad  no 
reason  to  doubt  its  autiiority  to  make  the 
order. 

Mr.  Bromiey  and  Mr.  BendaU  for  the  pur- 
diasers  did  not  object. 

His  Honour  said,  that  he  thought  the  statute 
1  W.  4,  c.  47,  had  a  prospective  operation,  and 
that  the  12th  section,  when  it  said  lands 
under  that  act  or  "  by  law,*'  *'  shidl  be  liable  " 
to  the  payment  of  debts,  meant  by  the  law  ex- 
isting at  such  time  as  the  case  might  arise.  He 
thone^htmost  likely  that  conveyaincers  might 
take  a  very  ^ffbrent  view  of  tne  point  on  a 
future  safe :  but  woidd  make  an  order  that 
Ann  Brown,  the  first  tenant  for  fife,  should 
convey  and  surrender  tA»  Avehold  and  copy- 
hold property  to  the  sevend  psrchasera  of  the 
same,  or  as  they  should  dtrsct. 


(Before  the  V6«r  Judges;) 
7U  Queen  v.  TS/rwhitt.    Trinity  Term,  1848. 

TWi  8  &  9  VaCT.  C.  ISdr^PAUPBR  LUHATICS 

.rp-ORDKR    ▲DJUOICATINO     ffiBTTLIM«NT, 

ANJ>  ORDSR  OP  MAINTINAKCS  IN  SAMS 

vINSTRUMSKT.  —  8SRV2CS     OF     ORDRR.— 

APPSAIi.  • 

Under  theS^O  Ffcf.  c.  126,  an  order  adfu- 
dicating  this  setilmeni  qf  a  pauper  hmatie, 
and  an  order  o/nutinienante^map  be  com- 
prised  in  the  same  instrtment, 

^Jthe  .order  qfjnainienance  may.  he  made  on  the 
.overseers  of  tlepporqf,  the  parish  to  mhich 
thepasiper  hnaffc  bmn^ft. 


Under  seeOon  62,  on  apped  offokist  on  order 
of  maintenanee,  tUe  order  a^fo^Statinfi  tie 
,'   settlement  majf  be  dispnted. 

Ik  HilaryTermlas^arufeNSif  faadbesnob* 
t^ed  fbr  a  writ  of  eerHorari  to  remove  into 
this  court,  an  (»der  made  by  R.  P.  lYn^hitt, 
Esq.,  one  of  the  metropolitan  pohee  msfns- 
trates,  under  llie  8  &  9  Viet.  c.  136,  intitmed 
An  Act  to  amend  the  Laws  for  the  Pnmnon 
and  Regulation  of  Lunatic  Asylums  for  Conn* 
ties  and  Boroughs,  aind  for  tne  Maintenance 
and  Care  of  Lunatics  in  England."  By  lection 
58,  it  is  enacted,  that  two  justices  tiiernn  roe- 
cified  may  inquire  into  and  adjudge  the  settle, 
ment  of  a  lunatic.  And  by  sectwn  62,  sndi 
justices  are  to  malEe  orders  on  the  treasorer  of 
the  ffuardians  of  the  union  indudiag  any 
parish,  or  of  my  parish,  or  the  overaeets  m 
the  parish  in  wlucn  such  lunatic  shaDl  be  so 
adjudged  to  be  settled,  for  payment  to  the 
treasurer  of  the  guardians  or  overseers  of  the 
first^mentioned  tmion  or  parish  of  all  expenses 
incumd  by  or  on  behalf  of  such  umon  or 
parish  about  the  examination  of  such  lunatic^ 
nis  conveyance  to  the  asylum,  and  expenaea 
incurred  witlun  twelve  calendar  months  pre- 
vious to  the  date  of  such  order  for  mam* 
tenanee,  lodging,  «sd  clotiiing  for  such  famatic, 
and  for  the  future  mdntenanoe,  &c.,  of  such 
lunatic  in  sudi  asyhun  or  licensed  boose,  &c. ; 
provided  always,  that  the  guardians  of  any 
union  or  parisn  may  appeal  against  the  same 
in  like  manner  as  if  the  same  were  a  wairsnl  of 
removal,  and  in  ease  of  appeal,  the  paxty  ap* 
pealing  or  defendiAg  te  appeal  shall  have  all 
the  same  rights,  po«l«ri^  ana  privfleges,  sad  be 
subject  toihe  same  ol^gations  in  Sll  respects 
as  in  the  ease  of  an  i^ipw  against  a  warrant  of 
removal." 

The  order  Sn  ouestion  adjudicated  die  hAt 
legal  setttement  of  J.  Fuller,  a  pauper  famatic, 
to  be  in  the  parish  of  iOngsbury,  in  the  coonly 
of  Middlese:!^  and  also  ordered  the  ezpenaee  A 
conveying  the  Innatie  to  a  licensed  house  for 
the  reception  of  insane  persons,  for  the  ex- 
penses of  maintenaiuie  incurred  during  the  12 
calendar  months  before  the  date  of  tiie  order, 
and  for  the  fhtore  care  and  maintenance  of  the 
said  pauper  in  the  said  licensed  house,  to  be 
paid  by  the  ovurseers  of  the  poor  of  the  said 
parish  of  Kinffsbury. 

tlie  luna&  was  first  removed  from  the 
oarish  of  St.  Pancna  to  the  licensed  hooM. 
And  the  pariah  of  Kingsbury  forms  part  of  the 
Hendon  Union.  Two  objections  were  taken  to 
this  order  :-*l.  That  the  order  adjudicating 
the  settiement  of  the  lunatk^  and  the  order  of 
maintenance,  wen  comprised  in  tiie  same 
order,  whereas  there  ought  to  have  been  sepa* 
rate  orders.  S.  That  the  order  ofmamtenance 
was  improperly  made  on  tiie  overseers  of  As 
parish  of  Kiogsbury,  and  that  it  ought  to  hflvo. 
oeen  made  on  the  treasurer  of  t6  unba  te 
which  the  parish  of  Kingsbory  bebngs. 

Mr.  Prmdergati  md  Mr.  Htwarth  showed 
cause.  Section  68  gives  jurisdiction  to  inquire 
into  the  setOsment  of  tiie  lunatic,  and  section 
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62eDabIei4lie  justicM  to  ml^  au^orderfor 
the  past  and  fdture  maintmianre  o£  the  hmatic. 
There  is  nothing  in  ihe  statute  to  prevent  both 
orden  htkaf  nme  at  tbm  noia  time.  The 
order  adjadicatbg  the  aektlemeiit  of  the  lunatic 
u  good,  alAough  in  the  same  instrument  there 
if  an  a^udication  on  sonelhing  else*  It 
wodd  be  man  convenient  that  ooih  orders 
should  be  made  at  the  same  timey  because  on 
appeal  against  the  order  oi  nlMintenance»  the 
se^flDent  maf  be  disputed.  R^fina  v.  The 
hsHcai^  MiddUng,*^  and  Brntarie  the  Over- 
tun  tf  Momkimffk^  The  order  ie  ]«opcrly 
nuuieaa  the  overseers  of  the  pariaha  because 
the  itatats  gives  the  option  of  znaking  the  order 
either anthe  treasurer  of  the  iwian  or  on  the 
oreneerf  of  the  parishr 

Mr.  PtMoft  IB  suppoii  of  the  rule.  It  is  a 
matter  of  doubt  wfamer  any  appeal  is  ^ven 
jainat  the  adjodication  ot  the  settlement. 
The  onler  of  maintenaBce  only  recites  the 
Kttkmeot,  it  does  not  contain  any  direct  ad- 
judication as  to  the  settlement^  and  the  genenl 
ralei^thatawxit  of  error  or  a  writ  of  on'- 
/iorvi  cannot  be  taken  away  bj  iofcience,  and 
a  right  of  appeal  cannot  be  fpiaan  bykifecenesb 
hot  oaly  by  direct  words.  /Jlie  sttUement  and 
maintenance  are  under  aepstoafee  eectleiiB^  and 
thenahoold  be  aepamte  ordcra.  In  BagifAm  v. 
ne  httime  of  MMUfrntfj  the  «der  wat  made 
onthe  tnaswer  of  the  ttnioniy  and  the  statuta, 
when,  it  aicntaona  oNreteeew  of  the  paiish,  rs&re 
to  these  nmshes  idiiieh  do  not  form  pari  of  a 
muN.  Theie  is  a  aood  reason  why  Mie  order 
shosldfaeasdeon  U^  treasorer,  •  because  the 
nay  not  have  any  lands  in  hand,  and 
5  &  6  W.  4,  c.69r  8t  7»  the  guardians 
a  are  msdoa  contimiing oorporation. 
Pttifu  V.  The  Guardians  of  the  Stroma  Umtmfi 
If  the  Older  may  be  made  ooi  the  overseers  or 
the  tHBaurBT)  either  party  misht  appeal,  and 
fpnt  difficulty  wonld  neosBaaruy  arise* 

Laid  i>e«N«i,  C.  J.  I  think  Acre  is  no 
danbt  on  either  of  these  pointSb  There  ie  no 
ittson  suggested  why  the  osder  a4Judioating 
the  Bttti«Tnmt  and  the  oidst  of  .maintenance 
dwikiDotbe  in  one  and  made  at  the  eame 
time*  As  to  the  other  poiaW  it  appears  to  me 
o»re  ODBvenient  thai  the  order  ehodd  be  made 
oathe  oveneera  of  the  paQsh»  and  the  statute 
dcaily  ffives  that  power. 

Hr»  Justice  PsMeson.  In  eaaaa  where,  the 
Mtdenient  of  the  lunatic  caMmot  be  sacenained» 
then  die  6ist  seetkm  dir^tlB  the  order  of  maUi- 
toaace  to  be  made  on  the  parish  which  sends 
thekmatie»  but  where  the  aettlemenl  can  be 
aMemoied,  then  there  is  no  nasoA  why  the 
Older  a^udicating  the  settfement  and  theorder 
<rf  awintenance  may  not  bo  madeat  the  eame 
tes.  Theact  eopnasly  saya  that  the  order 
ttif  be  made  upon  ^e  tNasoi«r  d  the 
gnodkms  of  •  the  unioo^  oron  the  overaeera 
of  d»  pariah  in  which  snch  lunstie  sh^  be 
n  adjudgi^  to  bo  settM. 
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If  x*.  Jfnstice  Coleruhe  concurred. 

Mr.  Justice  J?rfe.  It  appears  to  me  there  is 
no  objection  why  the  oraer  adjudicating  the* 
aettlement  and  the  order  of  maintenance* 
should  not  be  comprised  in  one  instrumenib 
The  one  is  not  affected  by  the  other  bemg 
joined  with  it.  With  respct  to  the  power  m 
appeal  under  the  63nd  section,  it  is  perfectly 
clear  to  mj^  mind  that  tiie  appeal  agamst  the 
order  of  maintenance  includes  an  appeal  agamsl 
the  order  adjudicating  the  settlement.  The 
order  of  maintenance  is  the  same  as  an  order 
of  removal,  and  that  always  involves  in  it  an 
apped  against  the  settlement.  Then  as  to  the 
question,  whether  the  order  was  properly  made' 
on  the  overseers  of  the  parish,  it  appears  to  nw 
that  where  the  words  oiT  the  statute  give  the 
option,  as  these  cleariy  do,  whether  the  order 
should  be  served  on  the  treasurer  of  the 
guardians  or  on  the  overseers  of  the  parish^  the 
convenience  appears  to  be  in  favour  of  servings 
it  on  the  overseers,  because  the  treasurer  is  not 
bound  to  give  notice  to  the  overseers,  and  te 
time  allowed  for  appealing  may  elapse  before 
the  overseers  are  aware  that  any  ench  order 
has  been  made. 

Rule  discharged. 

^luttifft  Mm^  Ij^ntctice  Court. 
(B^ore  Mr.  Justice  Patteson.) 

Browne  v.  Barton.    Michaelmas  Yacaitiony 
1648. 
WAItBANT     OF     ATTORNByI  —  BXBCUTION, 
DAYS  oip. — FRAUDVLBMT  PBBFBBXNCB.*-* 

nzB<;imoN  isbubd  for  too  much. 

A  deed  or  other  vnitwff  must  be  taken  io 
^^hfrom  the  time  of  the  executum,  and, 
not  from  the  date  apparent  on  the  face  of 
it.^  The  date  ii  only  to  be  taken  primft 

aeeoon  at  the  oomtrary  appears,  the  ao» 
parent  date  is  to  be  disregarded,  and  the 
Court  frill  not  take  into  consideration  the 
intention  qf  the  parties* 
ne  Cemrt  wiU  not  set  aside  a  warrant  ^ 
oltofMir  tpen  molMNi  on  Me  oroemd  rA<tf  9t 
was  ffwen  bjf  way  qfjiaudulent  orrferenoet . 
but  witt  leave  that  question  to  oe  decided 
hf  a  jury.    Nor  wiu  the  Court  set  aside  a 
warrant  of  attorney  on  the  ground  that 
eaecutiem  was  issued  for  too  much,  but 
wiU  only  set  aside  the  execution  pro  tanto. 
Early  in  the  term,  Prideaua  obtained  a 
rule,  calBng  on  the  plfldnttff  to  show  cause  why 
the  warrant  of  attorney  herein,  and  bH  subse- 
ouent  proceedings,  should  not  be  set  aside. 
The  warrant  of  attorney  was  in  the  ordinary 
form,  and  was  dated  the  24th  day  of  Februaiy, 
1847»  waa  under  the  seal  of  the  defendai^ 
and  contained  the  usual  release  of  enon. 
There  waa  a  defeasance   in  the  following, 
words:— 

**  Memorandnm.  The  within  warrant  of  at- 
torney is  given  to  sectoe  the  payment  from  toe 
tnathin-named  John  Bar^  to  the  within- named 
George  Browne,  of  the  smn  or  2852.,  on  the. 
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30tli  of  Marcli  B«zt»  with  the  bwfid  mterest  of 
tlte  mne  from  tke  dtte  Iiereof:  And  it  is  We- 
bf  tgned  by  and  between  iHe  said  partiea,  that 
no'-aetioa,  execution,  or  odier  pracees  or  pro* 
oee^i^,  elnll  he  eomrneneed,  sued  out,  or 
pmecuted  a||[ain8t  the  said  John  Barton,  his 
Bars,  executors,  or  administrators,  or  a^cainst 
Ilia  or  their  lands,  goods,  or  chattels,  npon  the 
jndgmevt  to  be  entered  up  in  pursuance  of  the 
wM&n  warrant,  noCil  denuk  shal!  happen  to 
be  made  in  payment  of  the  soma  idK)ve  men- 
Ihwud,  and  interest  for  the  same  as  aforesaid; 
bat  if  default  shall  be.  made  in  payment  of  said 
mma,  the  said  George  Browne  fAaSi  be  at 
lAarty  to  issue  evecution  for  the  whole  emonnt 
ctf^rincipal  asd  iafterest  remainmg  unpaid,  be- 
sUrs  costs  of  judgment  and  execution,  sheriff's 
poundage,  officers'  fees,  and  other  incidental 
efepenses." 

This  defeasance  idsa  bore  date  iSie  24th  of 
Bsl^nnry,  1847. 

By  the  affidavits  on  which  the  rule  nisi  was 
(4»tained,  it  was  sworn  that  the  warrant  of  at- 
tftraey  and  the  defeaance  were  in  fact  executed 
cm  ^  20di  of  March,  I84T ;  they  were  Idien 
kept  by  the  defendant  in  his  possession  until 
the  29th  of  the  same  month,  when  he  delivered 
them  over  to  the  plaintiff,  who  immediately 
issued  execution,  and  levied  for  the  whole 
amount  mentioxxid  in  the  defioaBaBce.  At  this 
time,  there  was  only  100/.  actually  due  from 
the  defendant  to  the  plaintiff*;  but  a  further 
sum  of  300/.  originally  due  from  the  defendant 
tolbephintiff,  had  been  secured  by  the  joint 
and  several  promissory  note  of  the  defendant 
and  a  man  named  H91 ;  bm  this  note  was  not 

g)t  payable.  Just  before  ^  execution  was 
vied  on  the  warrant  of  aitoraey,  thft  defendant 
became  bankrupt*  and  the  rufe  was  obtained 
on  behalf  of  his  aasignees  to  set  aside  the  war- 
rant of  attorney  and  suttaeauent  prwoee^ngs 
ufiDn  three  grounds^— firsts  that  the  wairaat  of 
attsraey  was  given  bv  way  of  frandalsnt  pre- 
ference; secondly,  becanas  it  was.  ^en^  and 
execution  issued,  for  flBK>ia  thaa  was  due; 
thirdly^  because  the  execution  was  issued  too 
soon. 

Barstofv  showed  cause,  and  conteodeJ.  jl?r«/, 
that  although  the  affidavits  on  whisb  the  rule 
was  obtained  showed  a.  primd  facU  case  of 
fifaudulent  preference,  yet  that  the  Court  would 
not  try  that  questiom  on  affidavits,  and  deprive 
the  plaintiff'  of  the  intecvention  of  a  junr.  As 
to  the  second  ^oint,  it  was  admitted  that  the 
eteeotion  was  issued  for  too  much ;  and  so  the 
aarignees  were  entitled  to  rehef  by  having  the 
writ  of  Ji.  fa.  amended,  and  the  execution  re- 
dftce^  but  the  nde  asked  too  much,  when  it 
saoght  to  set  the  whole  proceedings  aside. 
I^nrdly,  as  to  Ae  date,  it  was  contended  that 
the  Court  would  not  interfere.  No  doubt  old 
cases  might  be  found  in  which  it  was  laid 
dawn  that  a  deed  shall  speak  from  the  day 
of  its  execution  and  not  tne  day  of  the  date ; 
but  the  Courts  now  would  look  at  the  intention 
of  ftxb  parties,  and  in  &e  present  one  it  n 
dear  that  the  parties  could  not  have  intended 
tiaf  the  execution  was  not  to  issue  un^  the 


20lh  of  "March,  1913,  whicii  is  what  is  eon* 
tended  fbr-oo  tiie  olfcer  aide. 

.^iMfeBwr,  in  siqiport  of  the  nde.    The  war- 
rant of  attomer  in  this  case  is  under  seal,  and 
is  therefeie  a  (feed,  wMeh  it  nrast  have  been, 
as  it  eontaifis  a  release  of  errors,  and  the  pria* 
ciple  to  be  eoDected  from  the  cases  is,  that 
everr  doenmeBt,  wiiether  under  seal  or  not, 
shall  speak  frt»Bi  the  time  when  it  takes  eftet, 
that  is,  frma  the  dajr  of  its  execution  if  it 
be  a  deed,  aad  if  not  under  seal  when  maide; 
this  is  laid  down  in  CSsylcMi's  cofe,  5  Coke  1 ; 
no  doahl,  prxmA  /icie,  a  deed  speaks  from  tbe 
day  it  bears  date,  bvt  notlunff  so  absurd  wai 
ever  deeidad,  as  that  it  should  speak  from  the 
day  it  bears  date^  wben  that  dale  b  proved  to 
be  a  false  one  :  see  as  to  this  an  anoimnou 
case  in  3  Salkdid,  liO;  .dsjb^  v.  5rr  &mfii< 
mc^  Cn>.  Jac.  863,  and  SUtU  v.  mxi, 
4  B.  &  a  272.    As  to  that  part  of  the  ndB 
w4toch  seeks  to  set  aside  the  warrant  of  attor- 
ney and  sttbseqfuent  proceedinflB  on  thegnnmd 
that  it  was  issiied  for  a  great  deal  too  much,  it 
may  be  conceded  that  the  Court  will  not  do 
tfaiSy  when  thos  has  happened  tfaroug^h  mistake, 
bat  that  dearly  was  not  the  case  here,  both  the 
defendanl  and  the  assignees  have  been  preju- 
diced, and  so  the  Comt  win  set  aside  the  war> 
rant  of  siMomey  and  the  subsequent  proceed- 
mgs  altogetftier.     71%  v.  Besr,  16  East,  164; 
IkiroeAe  v.  Wtahimgh^  2  Term  R.  737 ;  3foi^ 
V.  IiMtlie,  8*t%ittIL4ll.  llienasto^qcRfl. 
tisa  of  fraudatent  preference,  that  is  dear  by 
the  affidavits. 

PoMBfoa,  J*  Yott  need  not  argae  tfast 
point*  i  eertaisly  shafl  not  set  aside  a  warrant 
of  attorney  upon  aMtien,  an  the  ground  that  it 
was  given  by  way  of  fraadcdent  preference; 
that  is  a  qveeiion  for  a  jury ;  as  to  the  oto 
points,  I  wfll  cassider  them. 

C)Wr.a(^.f»lf. 

Denmoia,  C  J.,  sabsequently  defivered  jiidg»> 
nant  for  JPallMoa,  J.    In  the"  case  of  Binmt 
v^  fiarfOa,  argued  by  Mr.  PrideoMK  and  Mr. 
Bsrilov,  one  of  the  olneetions  to  the  warnol 
of  attorney  was  tbat  the  exeeotion  issued  too 
soon,  that  the  defeasance  statii^  tiie  wamBt 
of  attorney  to  be  for  secranng  the  payment  of 
2854.  OB  the  SOtfa  day  of  March  neirf,  widi 
lawfrd  iaierest  for  the  same  from   the  ^te 
thereof,  and  this  warrant   of  attorney  beiag 
executed  on  iSb&  90th  of  March,  1847,  the 
pmcipal   money   was  not  payable  until  the 
20th  of  March,  184a.    If  the  warrant  of  al- 
taraey  had  on  the  face  of  it  borne  date  ^ 
2Mh-of  Mareh,  1847,  that  would  undoubtecHy 
be  SQ^  and  the  ovestioa  is  whether  the  cir- 
cvBstenee  of  the  oata  apparent  on  the  face  of 
the HMtmnieat, beingon the 94th  of  Februaiyi 
lB4r,  makes  any  werence.     The  rule  ua^ 
f  ennly  actsd  on  m>ni  the  time  of  Cht^offt  cast, 
5  Ooke,  I,  is  that  a  deed  or  other  writmg  mart 
be  taken  t&  speak  fri>m  the  time  of  ita  exeeo- 
tion, and  not  from  the  dale  apparent  otttiiefeee 
of  it;  that  data  indeed  is  to  be  taHkenprimdfode 
as  the  true  time  of  its .  execution  ;  but  as  soon 
as  thfi  contrary  appeals,  the  apparent  datels  to 
be  utterly  disregsurded.    The  case  of  SteeU  v. 
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jnegativiivif  that  neither  the  plaintiff^  nor  the  de- 
fendant was  an  officer  of  "the  Coontv  Couit,  Uti 
it  ought  to  have  done^  in  order  to  take  the  ca^ 
ont  (»  the  operation  of  the  128th  section  of  th^ 
County  Court  Act,  i^rhdnR  a  concurrent  juiilh 
dktion  to  the  Superior  Uourts  ac  We^tndtt- 
Bter. 

Th^ourdf  Seijeant.  It  was  sufficient  if  the 
affidavit  showed,  as  it  £d,  that  ^e  cave  came 
within  the  jurisdiction  of  the  County  Cour^ 
under  the  provisions  of  the  58th  section  of  the 
County  OonrtAet.  ftwasforthepUmlfiiBto 
show,  if  it  were  so,  that  the  ease  fdl  withifi  dw 
exceptions  coBiaiued  in  the  128th  section,  and 
the  defendant  need  not  negative  them  in  his 
affidavit. 

fViidB,C.J,  Can  yoa  omit  to Mgatm that 
part  of  tli»a98A  seelmi,  wUcfa  relates  to  ofi* 
ctors,  anr  mora  tiani  yonoan  that  which  appiias 
to  the  piwe  where  theomse  of  aelmi  arises^ 

Creswdly  J.  The  lS8th  section  ^ives  a  coii^ 
earrent  jurisdictaon,  "  where  the  plaintiff  <dweiii 
more  than  90  snles  from  the  detedaent,  4ff 
when  the  cause  of  action  did  not  arise  whollf« 
or  m  some  material  point,  within  the  jurisffic* 
tion  of  the  Oomt  within  which  the  defendnft 
dwells,  or  carries  on  his  business,  &c.,  or  where 
any  officer  of  the  County  Court  shall  be  a 
patty,  eseept  in  reipeot  fA  mef  goods,  Ac, 
tak«n  in  «B0cnl3on  hy  te  proeeas  of  tibm 
Ootirt,^  te.  Then,  hj  the  VMk  section*  tllB 
pteitttiffeasnot  recover  U%  costa  m  **  any  fisnuB 
other  Chan  tiiose  hAt  heieinbefore  speafisd/* 
which  words  cntrinly  inehide  cases  whan  aa 
oAoer  of  ths  County  Court  is  a  paity . 

'Pi^ftmrd,  Seijent  Yes,  but  Aen  it  is 
suhmittod,  the  ezeeptiaii  is  by  way  of  proviao^ 
and  o«ght  to  come  from  the  other  side. 

Per  mriam.  The  affidavit  is  defective^  as  it 
does  not  lasgative  that  an  officer  of  the  County 
Coart  b  a  party  to  &e  action.  The  concur- 
rent huisdictiim  of  the  Sanerior  Courts,  ex- 
pressly nserved  by  the  1^8th  seotion*  ean  oo^ 
be  got  rid  olby  showing  in  the  affidavH^,  that 
none  of  the  exertions  ^pljr  to  the  nrasoHt 
ease,|>ri8H^/«eietibenla]nliisri8  entiUeato  hit 
costs,  and  it  is  for  toe  defeoduit,  in  availii^ 
himself  of  the  County  Courts  Act,  to  state  in  hia 
affidavits,  all  that  is  necessary  to  deprive  him 
0f  hk  r^  in  that  Tsapect,  and  amongst  other 
things,  that  this  is  not  mie  of  the  cases  an 
coats  aae  stia  alkmad. 

Rale^iiBchBiiead; 


Jlir^  4  fi.  &  C  27SL  18  preciaelj  in  foint  as 
todus.  It  may  be  ohsflrved  here»  that  by  tlie 
hoRiiage  of  the  defeasance  to  tlus  warrant  of 
attoRief  ,  the  principal  was  not  to  be  paid  on 
the  rer^  day  of  the  execution  of  the  instru' 
meat,  for  it  provides  for  the  payment  of  inte- 
rest from  tfale  dMe  hereof;  inther  was  the 
warrant  of  attomev»  although  executed  on  the 
XKh  of  SlaicL,  duvered  to  the  phntttifT  until 
file  29th,  nine  days  after  the  tmie  when  it 
18  contended  the  piiucipal  siun  by  A.  became 

Upon  the  whole,  therefore,  I  am  of  opinion 
that  &e  rule  of  hw  is  clearly  that  the  ^Oth 
of  March  mentioned  in  the  defeasance  must 
be  tadcen  to  be  the  2eth  of  March,  1848,  what- 
erer  mav  have  beeti  the  intention  of  the  par- 
ties, and  that  «the  execntion  beinff  prematmre, 
die  mle  to  set  it  aside  must  be  aosolnte ;  but 
Bot  to  set  aside  either  the  warrant  of  attorney 
itself  or  the  judgment ;  and  as  the  rule  asks 
too  much,  it  must  be  absolute  as  to  setting 
tside  the  execution  without  costs.  I  am  of 
opinion  that  I  cannot  enter  into  the  question 
tf  fiandtdent  preference,  and  that  as  to  the 
excess  in  the  execution,  if  good  at  all,  the 
execution  would  only  be  set  aside  pro  tanto. 

Role  absolute  to  set  aside  the  execution 
without  costs. 


%]»,  184a. 
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COUSTT    COITRTS     ACTT.  —  SUGGESTION     TO 

J)BPBIVK    OF     CO8T89 — INSUFFICIENCY 

OF  AFFIDAVIT. 

1h  jypei  i  armle  for  snNriay  sr  tmjffutmn 

ipsa  tke  record,  m  order  to  defrioe  a 

pkmi^  ef<mi9,  wrfsrfAe  Oamtf  Oomt^ 

A€i,gir  10  y*^^  «q>'.t5,  sie.  1^  l*e 

d^mdtmt*9  qpUstitt  mnmc   nfpnlitie   the 

eautes  specked  in  the  l2Sth  eettmi,  and  fy 

a  rrfermtce  ther^o,£9eeptedfrom  the  we- 

ration  of  the  I29th  tsc^MS,  which  takes 

away  the  right  to  costs, 

A  BULK  nisi  had  heim  obtained  in  this  case  to 

^°^  <  snggeatioD  snder  tiie  County  Courts 

ict,  9  &  10  Vict^  cap.  ^t  in  wder  to  defime 

tiM  plaiBttff  of  costs  in  the  action. 

Utsh,  on  behalf  of  tiieplaintiff,  showed  cause, 
«d  objeeted  that  the  arodavit  upon  which  the 
ink  had  haen  obtaiaed»  contained  no  statement 


thinn, 
ar^imi< 


AWALYTtOAL  •ICEST  OP  CASES. 

nSHIBTSD  I«  KVL  THB  COUKTS. 


EVIDENCE. 

[For  the  pivviuuH  Sectimn  of 'this  'Series  of 
tbeBigast  in  the  present  yolnme.  See 

Law  •(  Allomeya,  p.  IS. 
Uw'«fWill^li.ar. 


\  Courts  of 'E^tf. 

I     Constniction  of  Statutes/ p.  58. 

asmv  of  IVopeHy  and  GonyeyaBelBg,  p.  Itt* 
Pxineiptes  of  Equity,  p.  108. 
Plesifingv,  »1.] 

AblUSfllBUOTY   OF  BVIDBNCB. 

Decree.— Every   decree,   although   it  mi 
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direct  issues  or  incjuiries,  ouffht  to  recite  the 
eme&ce  on  which  it  is  founded,  and' therefiov^, 
where  evidence  is  tendered  and  objected  to,  the 
Court  ought  to  decide  at  once  upon  its  admis- 
ability,  and  not  to  allow  it  to  be  entered  as 
read  de  bene  esse.  Parker  v.  MofteU,  2  Phlll. 
453. 

See  Legitimacy  j  Pedigree,    ^ 

ANSWBR  OF  CO-DBriXDANT. 

The  answer  of  a  co-defendant  cannot  be  re* 
ceived  in  evidence  on  an  inquiry  before  the 
Master.    Meyer  v.  Montrioii,  9  Beav,  521. 

CORBOBORATIOlf  OP  WITNESS. 

Where,  upon  the  trial  of  an  issue,  the  evi- 
dence of  a  material  witness*  being  uncorrobo- 
rated, and  bdng  in  other  respects  unsatiBfac- 
torjr,  has  been  discredited  by  the  judge,  and 
the  jur^  hare  given  a  verdict  against  the  party 
producing  that  witness,  this  Court,  upon  being 
satisfied,  by  affidavits  filed  since  tibe  trial,  that 
tiie  evidence  of  the  witness  may  be  substan- 
tially corroborated,  will  grant  a  new  trial. 
Shields  v.  ^oacAer,  1  De  G.  &  S.  40. 

DBP08ITIOK8. 

1.  Cross-eoMtse,  —  A  cause  and  cross-cause 
were  attached  to  the  Vice-Chancellor's  Court. 
After  nublication  had  passed  in  the  original 
cause,  out  before  it  had  passed  in  the  cross- 
cause,  the  defendant  obtained  an  order  of 
course,  at  the  Rolls,  for  liberty  to  use  the 
original  depositions  "taken"  in  the  cross- 
cause.  Held,  that  it  had  not  been  irregidarly 
obtained.    Sowdon  v.  Marriott,  9  Beav.  416. 

2.  Passing  jw^/iccfiwi.  —  Replication  was 
filed  in  a  cause  in  January,  1816,  and  a  sub- 
gOBha  to  rejoin  issued  m  February,  X816. 
Since  then  nothing  was  done  until  April,  1847, 
when  the  Court  refused  to  allow  the  plaintiff 
to  withdraw  the  old  replication  and  file  anew 
one,  after  which  the  plaintiff  examined  wit- 
nesses :  Held,  that  publication  had  not  passed 
in  the  cause,  and  that  the  depositions  were 
regular.    Tkomas  v.  Lewis,  36  L.  O.  367. 

XNI«ARGXNG   PUBLICATION. 

1.  Where  depositions  not  seen.— The  Master 
eiilai]gfed  publication,  and  on  that  occasion  evi- 
dence was  produced  that  the  defendant  had  not 
seen  the  depositions.  Immediately  afterwards 
an  application  was  made  for  an  additional 
commission,  which  the  Master  mnted  with- 
out any  further  evidence  that  the  defendant 
bad  not  seen  the  depositions:  Held,  that  it 
was  not  necessary  to  bring  forward  further 
proof,  the  Master  having  already  in  his  office 
evidence  of  the  fisict,  and  the  Court  refused 
with  costs  an  application  to  set  aside  the  pro- 
ceedings.   Clark  V.  Chneh,  9  Beav.  414. 

2.  Production  qf  doeumenU.— -Alter  publica- 
tion has  passed  under  tiie  11  It^  Order  of  May, 
1845,  the  time  may  be  enlarged  by  the  Court 
if  mcial  grounds  are  shown,  and  if  the  de- 
fendant wm  not  be  prejudiced  by  the  indul- 
gwoe. 
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Semble,  That  it  is  not  the  usual  practice  to 
include  a  motioii  for  the  preduction  of  doea. 
ments  at  the  hearing,  in  an  opposed  motion 
for  enlarging  publication.  Wragg  v.  Wnug, 
34  L.  0.367. 

BXAMIKATIOK  OP  PARTUS. 

The  practice  of  allowing  the  parties,  on  tie 
trial  of  an  issu^  to  be  examined  for  themselves 
is  in  the  discretion  of  the  Court,  but  to  be  re- 
sorted to  with  great  caution,  and  never  unless 
under  the  peculiar  circumstances  of  the  case 
justice  could  not  be  attained  without  it,  and 
certainly  never  when,  from  the  position  of  die 
parties,  an  unfair  advantage  would  be  ((iven  by 
It  to  one  over  tiie  other.  And  therefore,  where 
it  appeared  that  the  transaction  to  which  the 
issue  related  had  occurred  in  th&  presence  only 
of  the  plaintiff  and  one  other  party,  who,  being 
a  late  partner  of  the  defendants,  was  since 
dead,  an  order  of  the  Court  below  directing 
that  each  party  to  the  issue  should  be  at  liberty 
to  be  examined  for  himself,  was  reversed  on 
appeal,  as  calculated  to  give  tibe  plaintiff  an 
unfair  advantage.  Parker  v.  Morrell,  2  PhilL 
453. 

HIAIWAT  BTIVCNCB. 

See  Pedigree, 

JOINT  BIQRT  OP  CO-PLAINTIFFS. 

If  several  co-plaintiffs  alleged  by  their  blD 
that  they  are  jointiy,  or  in  some  joint  character, 
entitled  to  the  subject  of  the  suit,  and  one  or 
more  of  them  would  be  so  entitied  if,  in  this 
respect,  the  others  or  other  of  them  were  not, 
(no  issue  being  joined  on  the  question  of  the 
title,  if  anj,  being  joint,)  it  is'  not  necessary  for 
the  pkuntiffis,  as  between  themselves,  to  prove 
in  the  cause  as  against  the  defendant,  that  their 
right,if  any,  is  a  joint  right.  Blairv.Bnaley, 
5  Hare,  554. 

Cases  cited  io  the  jadgment :  Ryan  ▼.  Ander* 
eon,  S  Mtdd.  174, 

LKOITXMACY. 

Proof  to  establish  aduUerine  bastardy,-^ 
Admissibility  of  evidence,-^A  child  bom  of  a 
married  woman  is,  in  the  first  instance,  pre- 
sumed to  be  legitimate.  The  presumption  taus 
established  bylaw  is  not  to  be  rebutted  by  cir- 
cumstances which  only  create  doubt  and  sus- 
picion, but  it  may  be  wholly  removed  by  show- 
mg  that  the  husband  was,  Ist,  Incompetent; 
2ndly,  Entirely  absent,  so  as  to  have  no  inter- 
course or  communication  of  any  kind  with  the 
mother;  3rdly,  Entirely  absent  at  the  period 
during  which  the  child  must  in  the  course  of 
nature  have  been  begotten ;  4thly,  Only  pre- 
sent under  circumstances  as  afford  clear  and 
satisfactory  proof  that  there  was  no  sexual 
intercourse.  Such  evidence  as  this  puts  an 
end  to  the  question,  and  establishes  the  ille- 
^timacy  of  the  child  of  a  married  woman.  ^  It 
IS,  however,  v^  difficult  to  conclude  against 
the  legitimacy  in  calea  where  there  is  no  dis- 
ability, and  where  some  society  or  commomca- 
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tioD  n  oontiniied  between  linibaBd  ayd  wifs 
dniiiig  the  time  in  queetioa  ao  ea  to  have 
affor£d  opporioaitiea  o£  aezual  intercourae; 
and  in  caaea  where  aach  opportunities  heve 
occurred,  and  in  which  any  one  of  two  or  more 
men  may  have  been  the  iiatiier,  whatever  proba- 
bOitiea  may  exiat,  no  evidence  can  be  admitted 
to  show  tliat  any  man,  other  than  the  huaband, 
may  have  been,  orprobably  waa,  the  father  of 
the  wife's  child.  Throughout  the  investigation 
the  presamption  in  favour  of  the  legitimacy  is 
to  ba?e  its  weight  and  influence,  and  the  evi- 
dence againat  it  ought  to  be  strong,  distinct, 
8ati4£urtory,  and  conclusive.  Hargrove  v.  Har;- 
grave,  9  B>eav.  552. 

partner's  acknowlkdomknt. 

After  dissolution  of  partnership,  whether 
bk£ng  on  co-partners. — An  answer  put  in  by 
one  of  several  partners,  after  dissolution  of  the 
partnership,  containing  an  admission  of  a  re- 
presentation having  been  made  by  such  partner 
m  a  partnership  transaction,  prior  to  the  disso- 
hition :  Heid,  not  to  be  admissible  as  evidence 
ofsachadmiasion  againat  hia  co-partners,  on 
the  ground  thai  aince  the  diaaolution  of  the 
partnership  the  party,  whose  answer  it  waa, 
had  become  bankrupt  and  obtained  hia  certifi- 
cate, and  bad  therefore  at  the  time  of  putting 
in  the  answer  no  common  liabilitjr  with  the  co- 
partners :  Held,  alao,  that  even  mdependently 
of  that  objection,  auch  anawer  would  not  have 
been  admissible  in  evidence,  though  made  in 
the  existing  suit,  without  other  evidence  to 
identify  the  party  whose  answer  it  waa  with  the 
partnfir.    Parker  v.  Morrell,  2  Phill.  453. 

PBDIORKS. 

Principle  upon  which  hearsap  emdenee  is  ad- 

msihle. —  Oiuere,  whether  the   reasons  and 

RToondfl  upon  which  births  and  times  of  births, 

marriages,  deaths,  legitimacy,  consanguinity, 

&c.,  are  allowed  to  be  proved  by  hearaay 

(from  proper  quartera)  in  a  controversy  merely 

genealogiod,  are  not  applicable  to  declarations 

made  by  a  deceased  perscm^  as  to  where  his 

fimily  came  from,  where  he  came  from,  or  *'  of 

what  place  **  his  father  waa  designated.  Shields 

r.  Boucher,  1  De  G.  &  S.  40. 

CtMt cited  an  ibe  jodgmant:  Whitelocke  v.Baker, 

13  Vea.  dl4;  Hood  r.  Lady  Beauchamp,  8 

Sim.  26 ;  Risbton  v.  Nesbitt,  2  Mood.  &,  Hob, 

554;  Slaoey  r.  Wade,  1  M.  &  Cr.  338. 

PRIVILKGED  COHMVmCATION. 

Upon  aettling  interrogatories  for  the  exami- 
oation  of  a  vendor  in  the  Master's  office,  on  a 
Q^iestion  of  title  between  vendor  and  purchaser : 
He2(f,  that  the  vendor  was  not  compellable,  at 
the  instance  of  the  purchaaer,  to  state  his 
motive  for  making  a  certain  appointment,  or  to 
dJKlose  confidential  commumcationa .  made  by 
him  to  his  aplicitor  and  'counsel  respecting  the 
property,  although  auch  communications  were 
macie  merely  on  behalf  of  the  consulting  person 
nn)(iy,  and  were  not  made  during  a  suit,  auring 
a  dispute,  or  after  the  threat  of  a  suit. 

Qiuere,  whether  the  client  is  compellable  to 


diseloae  any  confidential  communication  be- 
tween him  and  hia  solicitor  or  counsd,  which 
his  solicitor  or  counsel  would  be  privileged  in 
refusing  to  diaclose } 

Cases  laid  before  counsel,  on  behalf  of  a 
client,  stand  upon  the  same  footing  as  other 
professional  communications  from  the  client  on 
the  one  hand  to  the  counsel  or  solicitor  on  the 
other ;  and,  as  fiur  as  relatea  to  any  discovery 
by  the  cpunsel  or  solicitor,  the  question  of  the 
existence  or  non-existence  of  any  suit,  dum, 
or  dispute,  is  immaterial.  Pearse  v.  Pearse,  *1 
De  G.  &  S.  12. 

Caaea  cHed  in  the  judgment:  Staabope  v.Bo- 
berka,  t  Atk.  f  14  -,  Richards  r.  Jacaon.  18  Vea. 
47t ',  Attoroey-Qeneral  v.  Berkeley,  X  Jao.  & 
W.  f  91 ;  Cromaek  t,  Heathcote,  J  Brod.  &  B. 
4;  Herring  t.  Clobery,  1  Phill. 91 ;  Knight  v. 
Lord  Waterford,  t  Y.  &  C.  40,41 ;  Hughes  v. 
Biddolpb,  4  Ruas.  190 ;  Niaa  r.  Northern  and 
Eaacem  Railway  Company,  3  Myl.  &  Cr.  355; 
Holmes  t.  Baddeley,  1  Phill.  476 ;  Combe  v. 
The  City  of  London,  1  Y.  &  C,  C.  C.  631. 

PBODUCTION  OF  D0CUMBNT8. 

1.  Root  of  title. — The  mere  statement  in  an 
answer  of  the  substance  of  a  <l»cument,  the 
contents  of  which  the  defendant  is  not  boun4 
to  disclose,  does  not  make  him  liable  to  pro- 
duce the  document  itself. 

The  principal .  question  in  the  cause  was, 
whether  a  party  who  was  equitabl;^  entitled  for 
life  to  a  long  term  of  years  with  a  general 
power  of  appointment  over  the  residue  of  the 
term,  had  oy  a  certain  deed  assigned  Uie  whole 
term  to  a  party  under  whom  the  defendant 
claimed,  or  only  her  life  interest.  The  plaintiff 
asserted  that  the  deed  had  paased  only  the  life 
interest.  The  defendant  aet  forth  a  short  ab- 
stract of  the  deed  as  showing  the  contrary.  A 
motion  for  production  of  the  deed  was  refused. 

Production  of  a  deed  constituting  the  root  of 
the  plaintiflfs  alleged  title,  under  .the  particular 
circumstances,  remsed.  Glover  v.  Hall,  2  Phill. 
484. 

See  Latimer  v.  Veate,  4  C.  &  F.  570. 

2.  Tenant  in  taU.^On  a  bill  to  enforce  an 
arrangement  respectinf^  land  entered  into  by 
the  defendant's  father  in  his  li(e,  the  defendant 
stated,  that  ''under  a  deed"  ot  1/89,  w)4eh 
was  in  the  defendant'a  poasession,.  his  father 
was  tenant  for  life,  and  that  from  17^9>  his 
faUier  had  no  greater  estate  than  for  his  life. 
He  also  stated  that  he  himself  waa  tenant  in 
tail  "  under  '*  the  aame  deed :  Heldt  that  the 
plaintiff  was  not  entitled  to  a  production, 
JVasney  v.  Tempest,  9  Beav.  407. 

3.  Preliminary  in^ries. — An  order  was 
made  directing ,  preliminary  inquiriea,  and  for 
the  production  of  the  neceasaij  papers.  Sub* 
sequently,  an  order  was  made  tor  an  inspection 
of  all  papers  in  the  defendant's  possession 
at  his  solicitor's  office.  Held,  that  the  latter 
did  not  supersede  the  former,  and  that  the 
Master  migot  still  order  a  production  in  the 
course  of  the  inquiries  directed.  IVJUcker  v. 
Hume,  9  Beav.  418. 

4.  Answer.'-A.  plea  to  the  whole  of  the  dis- 
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coyery  sought  by  a  bill,  except  a.  porti<m  of  the 
Interrogatory  asking  for  the  production  of  docu- 
ments relating  to  the  matters  in  the  bill  men- 
tioned, shelters  a  defendant  from  giving  a 
general  discovery  of  documents  asked  for  by 
the  bill*  and  an  answer  having  been  filed  to- 
gether with  the  plea  by  way  of  denial  to  the 
portion  excepted  from  the  operation  of  the 
plea:  Held,  that  such  answer  was  sufficient. 
Leheup  V.  Tailing,  35  L.  O.  324. 
.  And  see  Enlarging  Puhlicaiion,  2. 

WITNESS. 

Rrfusal  to  answer  interrogatories, — Motion 
to  re-examine. — On  a  motion,  before  publica- 
tion, to  re-examine  a  witness  upon  interroga- 
tories which  he  has  refused  to  answer,  and  that 
he  may  be  ordered  to  produce  a  document 
which  he  refused  to  produce,  the  witness  only, 
and  not  the  parties  in  the  cause,  are  to  be 
served  with  notice  of  the  motion ;  and  the  rule 
is  the  same  where  the  motion  is  made  after 
publication,  unless  tha  case  comes  within  the 

Sounds  upon  which  the  Cuiut  guards  against 
e  re-examination  of  witnesses.    It  is  not  an 
objection  to  9ich  a  meticNi  that  there  waa  no ' 


irregularity  in  the  subpoena  duces  tecnmf  or  that 
the  required  docmnent  was  vaguely  described 
in  the  sq^pcena,  if  the  witness  has  appeared 
and  submitted  to  be  examined,  and  shown  by 
his  answer  that  he  identified  the  document  m- 
qpired  after  with  the  document  in  his  posses- 
sion. 

A  subpoena  duces  tecum  is  a  requisition  to  a 
witness  to  produce  a  document;  and  an  inter- 
rogatory requiring  a  witness  to  set  forth  a  docu- 
ment in  the  words  is  in  effect  equivalent  to  a 
reauisition  to  produce  it. 

The  dutv  of  a  witness  to  produce  a  docoment 
called  for  by  the  subpoena  duces  tecum,  or  in- 
quired after  by  an  interrogatory,  is  the  same 
whether  the  document  is  called  for  in  order 
to  be  proved  by  himself  or  by  another  witness. 

A  witness  cannot  object  to  answer  a  anestion 
because  it  relates  to  private  matters,  or  oecause 
it  is  immaterial,  unless  the  answer  may  be 
withheld  on  some  ground  of  privilege.  Tippint 
V.  Coates,  6  Hare,  16. 

Case  cited  in  the  judgment:  Bradahaw  t.  Brad- 
shavr,  1  R*  &  Myl  358  ;  Sandford  r.  Remiog- 
ton,  2  Vet.  jun.  189. 


BUSINESS  OF   THE   COURTS. 


COMMON  LAW  SITTINGS. 


Saturday    . 

Monday 

Tuesday  • 
Wedneeday 
Thursday  . 
Priday  .  • 
Saturday  . 

Monday  . 
Tuesday  . 
Wednesday 
Tiiunday  . 
Friday  .  •  . 


Sicit^vtt  of  1I)U«6. 
After  Trinity  Term,  1848. 

IN    MIDDLESEX* 

.  Jane  17    Cominoa  Juries. 

.0  C  Customs   and  Common 
•    •  ^^  I  Juries* 

,    .    .  so  ( Excise    and     Co 
21  }     .   Juries.. 


.     .  23S 
.     .24) 


Conmon  Juries. 


.  26^ 
97  I 
'  28  l  ^P^^^  Juries  and  Common 
.  29  I      J **"**»  (if  necessary.) 

isoj     . 


IN    LONDON. 


Taia  Court  wiU,  on  Saturday  the  17th,  Monday 
the  19th,  Saturday  the  24th»  Monday  tbe  S6tK, 
Tuesday  the  27th,  and  Wednesday  the  f8tfa  days 
of  June,  and  on  Saturday  tbe  1  strand  Wedoesdaj 
the  12th  dava  of  July  next,  hold  Sittings,  and 
will  proceed  in  disposing  of  the  business  in  the 
New  Trial  Paper,  Speeial  Paper,  and  Crtura 
Paper,  and  give  jadgmMit  in  Guees  prsriondy 
argued. 

By  the  Court. 


Common  J^IcaK. 

This  Court  will,  on  Tuesday  the  20th  day  of  June, 
hold  Sittings,  and  will  proceed  in  disposing  rf  the 
business  now  pending  in  the  Paper  of  Nerv  Tnalt, 
on  the  same  20th,  and  on  the  23id,  24tb,  26th.  27th, 
28th  and  29th  days  of  the  some  month,  and  will  also 
proceed  to  giro  jiidgment  in  certain  of  the  matters 
that  will  then  be  standing  over  for  the  consideiation 
of  the  Court.  Thos  .  Wilde. 


Saturday    .    July    ij 

Monday     .    .    . 
Tuesday       .    .     . 
Wednesday      .    . 
Thursday     .     •     . 
Friday  .... 

Saturday  .  .  • 
j^fonday  .  .  . 
Tuesday  .  .  • 
Wednesday  .  . 
Thursday  .  .  • 
Friday    .... 


Adjournment  Day,  Com-  j 
mon  Juries. 


-  Common  Juries. 


Special  Juries  and  Common 
Juries,  (if  necessary.) 


The  Court  will  Sit  at  10  o'clock. 


Gr^cqtter  ot  pieatf. 

Tats  Court  will  hold  Sittings  on  Wednesday, 
the  21st  June  and  on  every  succeeding  day  (San* 
days  excepted)  until  and  including  Thursday,  the 
13th  day  of  July  next,  and  will  at  such  Sitting 
proceed  ^n  disposing  of  the  business  then  pend- 
ing in  the  Paper  of  New  Trials,  io  the  Paper  of 
Special  Cases  and  in  the  Paper  of  Demurrers, 
and  in  giving  judgment  in  all  matters  then  standing 
for  judgment. 

By  the  Court. 

Read  in  open  Coart.  Edwd.  Bennett. 


Niri  Prm  Cmue  UiU'-^Lmim. 
NISI  PRIUS  CAUSE  LISTS. 


m 


milAlfBTS   FROM  TBB  8ITTnfG8  APTSR   SASTBH  TSRM 


1848. 


D.  Ricbaidami 

Mackay             (Inj.)          Braobi 

Blackmore         (Inj.)         ^onoB^  onk»«sOM,4tQi 

Tree.  BaxendaleaadCo. 

CvwaiadS. 

Bt.  Alban  and  B. 

K««» 

Dean        (inj.)           &.X*  Grace 

Dt.  Smith 

VinMnttadS. 

?rankliiL.A;jnolhar  (aUy- 
ed)                          8.  J.  I>aTis  and  othen 

Covt.  Wm.  Beyan 

Levis  and  S. 

Brand           (stayed)          Harper 

Pt.  Wilde  and  Co. 

W^H-Gwen 

Bond                (Inj.)  S.  J.  Stanley 

.Prom.  Few  and  Co. 

PhUlips       . 

Hartley  &  another  (atnyed)  Manton 
Fobertaon    (stayed)  S.  JL  Dargan 
Gibbs            (stayed)          Aberdeen 
Cundell         (stayed)          Harrison  and  ochen 

Van  Saodau  &  Co. 

PMicand  Co. 

CoTt.  Norria  and  Sea 

C.fi.  Wilion 

CoTt.  GUbert.  Hook,ACB. 

Jofdesoa 

Pro.  Cbesterand  Co. 

Hughes,  K.  »d  H. 

Berkley                              De  Vear«  sued,  &a» 

Pro.  Condell 

Hook 

Conyngham,     Esq.,     and 
others                            3£Kgn«or   (ii|^) 

Prom.  Fearooand  C 

Amorj  and  Co. 

English                      S.  J.  Hales 

Trov.  Wright  and  K. 

Taylor,  (P.  0.)          S.  J.  Black 

Prom.  Aahurat  and  Son 

Gdl  and  H. 

Dickinson                   S.  J.  Bradley 

J>ro.  Sudlow  and  Co. 

Waiter 

9herloek  and  another  S.J.  Brovrne 

Pro.  Campbell 

G.  AahWr 

Pridmore                    S.  J.  Ward 

Pro.  Elmalie  and  P. 

Cox  and  S. 

RoberU  and  another    S.J.  Ridgway 

Tro.  Sbarpe,  F«aad  Co. 

Same 

Knight  and  others      S,  J.  Faith  and  another 

Govt.  Farquhar 

Bazrell  and  Son 

Hooper                       S.  J.  Smith 

Pro.   E.  Smith 

Pearaoa 

The  Qaeen                  S.  J.  John  Thomas 

Indt.  Hobler 

Starling 

Newman        (Inj.)              Parry 

Hughes,  K.,  and  M. 

W.Tate 

Graratt                       S  J.  Xea 

Pro.  ElmsUe  and  P. 

Triatoo 

The  Queen                S.  J.  Hardey 

Coosp.  Walter  and  P. 
Ca.  (3ox  and  S. 

Udall  and  another      S.J.  Cbodwick 

Smedlej  and  R. 

Taunton  and  aaether  &•  J.  Beaveo 

Pro.  Gill 

Tatham  and  Co. 

Sadler  and  another     SuJ.  Cave  and. another 

Covt.  Walton 

Tilaon  and  Co. 

Wilkins  and  another  'S.J.  Morrison 

Pro.  Bevan  and  G. 

Frr  and  Co. 

Rob«l8                             Carson 

Dt.  Jobnnn  and  Ce. 

C^er 

Whitakerjun.           &«  J.  Cockerell  and  othen 

Pro.  Oliverson  and  Co. 

Tatbam  and  Co. 

M'Swiney                  8.  J.  The  Royal  Exchange  J^ 

auisnce  Company 

CoTt  Freshfield 

Lacj  and  Bw 

Laurence  and  othera  .8.  J.  Hagbes,  Eo^ 

Dt.  Williama  and  HcL. 

Pain  and  U. 

Green    and    anotlMr^    aa- 

■ginna^Jaa.           S.  i.  H^oiibanks  and  othen 

Tro.  Westmacettand  Co. 

Geo.Holiner 

Sirr                            S.  J.  Sirr,  Clk.,  admors.,  &c. 

Dt.  Maples  and  Co. 

WalcotandCo. 

Herapath                   8.  J.  Bonslead 

Meggison  aad  (Ssb 

Bennett 

The    Grand     Trunk,   or 
Staffd.  and  PeUrborongh 

Union  Railw.  Cei  S.  J.  Herman 

Dt.  Richardson  Mid  Co. 

Ma^te  nd  Co. 

Small  andiotkert        8.  J.  :Naime  and  another 

Pro.  Walton 

Same 

4ame                          8.  J.  Gibsaaijnn. 

Pro.  Same 

Same 

Same                          S.J.  Jrring 

Pro.  PMroeandCo. 

FevaadCa. 

Brett                          8.  J.  Thomson 

P^.  Thomas  and  M. 

Xaples  and  Co. 

Gibson                       8:J.  iSurteas 

Dt.  Stereos  and  G. 

Laej  and  B. 

Bailey andr Matte    Ki.  Taller 

Pro.  FhillipiSB  a^d  N. 

BoktingnndP. 

Baum                         S.J.  RicketU  and  others 

Pro.  Lane  and  P. 

Tate 

Brown                        S.J.  BariMll 

Pro.  Aroory  and  Co. 

Sheannan  and  P« 

Pro.  G.  H.  Smith 

Aaory  and  Co. 

Taylor, (P. a 4a)    S.J.  Bradley 

Pro.  Sudlow  and  C 

Dixon 

Haoiett                     S.  J.  Baxter  and  others 

Pro.  In  person 

Inpnaoai 
Hi£on 

Homidge                   £*i.  B«adborough 

Ca.  Depree 

Shott                                    South  Eastern  Railway  On.  Pro.  Tilleard  and 

Sar.^ 

Smythe                               Lo«r 

Ca.  Wahon 

Boirdl  and  Son 

Hooper                        8.  J.  Oumberlege 
Turner  and  13  ors.     S.  J.  •George  Maule 

Pro.  Jaques  and  Co 

£d.  Flower 

Issue,  Derby  and  F 

Beeror  and  B. 

George                        e«J.  Bedberougfa 

Pro.  Depree 

Tilaon  and  Co* 

>i- 

and  exor.,  &c.         8.  J.      rector,  &c. 

Pro.  Bevanand^ 

J.  S.  Taylor 

Shipley                      &.J.  Barber 

Elliott                                 Tof>ham  and  another 

Wheeler                      8.  J.  Aabton 

Pro.  Capes  and  8. 

Wontner 

Tres.  Holler 

Wood 

Pro.  Keightley  end  Co. 

LacT  and  B. 

Bailey  and  another     S.J.  Haines 

Pro.  Smith  and  W 

Hook 

Griffin                                   Hay 

Vt.  In  peiaon 

E.  and  W.G.Roy 

Walker                       S.J.  Sattsrthwaite 

Pro.  Vizard  end  Co, 

W.  Dixon 

Jenee  and  another      S.J.  Lawrence 

Pro.  Wire  and  C. 

WairyaodR. 

Jones                                   Ljne 
GroTntt                       S.J.  Ward 

Pro.  Clarke  and  Oe. 

Tate 

Pro.  Elraslie  and  Co. 
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w  CottM  lAiU.^London. 

CFord 

£dwardB&on.,aMi< 

SiMit» 

Ac. 

S.J.  Cooper 

Ca.6.«adaSiBidi 

BjvattodOo. 
HogfaM^lLudM. 

ConoHy 
Hitcbiaon 

S.J.^Mortoo 

Ca.  L.  W.  WiUiMDi 

Millar 

Pro.  M'LeodandS. 

H.Ai^7 

TheQneMk 

Sarage 

Indt.  J.  BilUog 

S^llMBBdCo. 

Ttthtm  sad  Co. 

Great  Weatem Rail.  S.J.  Parker 

Bt.LepardaadCo. 

Barker 

aj.  Smyth 

Pro.  Rae  and  B. 

Y0ttDg.V.MldG. 

Dewing  and  anetlier  S.J.  Cox 

Pro.  Amorjr  and  Co. 

BaUer 

TboQaOM 

Woxley 

Indt.  De  Madias 

G^Fry 

Bongo 

S.  J.  Stolpner  and  another 

Pro.  Bomell 

Thnipp 

Howes 

Fuller 

Pro.  Galsworthy  tsd  Go. 

Smart  and  B. 

Clifton  and  another 

Adcock 

Dt.  Gale 

Lewis 

Lewie 

Noble 

Pro.  Collins  indR. 

Frion  and  Co. 
MegguonttidCo. 

Mills 
Binka 

Lapham 
8.  J.  Moriey 

DU  Sbarpe  and  Oo, 
JK  F.  Blake 

Amory  and  Co. 

Langhome'' 
Taylor,  (P.O.) 

8.  J.  Moriey 
S.J.  MUler 

Dt.  Same 

Pro.  MUler  aadH. 

Dak 

Harbin  and  W. 

The  Queen 
Johoaon 

Brifriiton 
8.  J.  Bradley 

Indt.  Wakeling 
Dt.  Sudlows 

Drew  and  S. 

Allen  and  on.,  ezeeotrix 

and  eaBsettlofa,  &o*          Goodehild 

Pro,  Lonsdale 

Fitch 

Joel 

Clifton 

Dt.  Stereos  and  G. 

K.  and  W.  O.  Roy. 

Hardy,  (P.  0.1 
ColJard  and  othera 

Sanderson 

Sd.Fs.  Bon 

nieobald 

Dobree 

Ca.  Humphrayi 

Cox  and  S. 

Knight  and  othen 

8.  J,  Thornton 

Pro.  Leigh 

G»AaUey 

Bower 

Williams 

Pro,  Depree 

Same 

Isaac 

Dayis 

Pro.  Hodgson 

JerTia 

Vaile 

8.  J.  Ricfater»seey.,4te. 

Pro.  Dawes  and  Son 

W.aDdE.Pyne 
MaTon  and  W. 

Webater 

Raines 

Pro.  Emmet  and  K. 

Armstrong 

ParneU 

Pro.  ColKnsaadR. 

Horwood 

£dgar 

Beek 

Pro.  Reddell 

llnplet  and  Co. 

WUliamtnd  others. 

Toy 

Prow  Greshsm 

Lowless  and  Son 

Wiro  and  Child 
Cattama  and  Fry 
Vallance  and  B. 
Wiro  and  Child 
C.W.&C.  LoTon 

Finoh  andS. 
J.&J.  H.  LinUaten 


S.J.  St  Katharine  Dook  Com* 


pan' 


Mantaquo 


Tibaldi  S.  J. 

Brown  8.  J.  Chapman 

Groom  and  others      8.  J.  Hntton 

Partaraoo  and  others  S.  J.  Chadwiok 

Pinkua  S.J.  London  &  Croydon  Rnal- 


Finch  &,  S. 

CotteriU 

J.  D.  Williama 

Hoppe  and  Boyle 

CotteriU 

Same 

Same 

N.  Bennett 

WUson  and  H. 

Same 

Seme 

Taylor  and  S. 

Adama 

Hill  and  Heald 

8.  Yates 

Olirerron  and  Co« 

Newbon  and  Eyans 

Hook 

E.  Thompson 
Lawfords 
Sutton  and  Oo. 

F.  West 

HiU  and  Heald 
Wiro  and  Child 
Bell  and  Co. 
Olirerson  and  Go. 

£.111868 


Williama 

Hotton 

Messer 

WUlisma 

Nayone 

Sharland 

Gihian 

Moss  and  others 

Same 

Same 


S.J. 
S.J. 
S.J. 
&J. 
8.  J. 
S.J. 
8.  J. 
8.  J. 


wsy  Co. 

Mattland 
Wilea 
Booth 
Belteridge 
Haddon  and 


Pro.  Olirersom  sad  Co. 

Cn.  J.  Taylor 

Prom.  W.W.&R.Wrto 

Troy.  Linklatera 
Pfom.  Keddell  sod  Co. 

Ca.  Burohell 
Ca.  G.Efwtll 
Trey.  Howell 
Dt.  Browning 
Ca.  G.  Ererill 
CoTt.  Johnson  F.  lod  L. 
Prom.  Bigg  and  Co. 
Ca.  Ellis 
Prom..  C.  Wslton 
Prom.  Same 


Dayidflon  S.  J. 

The  Elect.  Tel.  Com.  S.  J. 

Same  S.  J. 

Same  &J. 

Levy  S.J. 

Risii 

Miniaeff  and  another  8.  J. 

Oapoa 

Hamilton  8.  J. 

Thorn  and  another  S.  J. 

Griffin  and  another  S.  J. 

Johnson 

Lysaght  and  another  S.  J. 

Camroax,Seo.|&c.  S.  J. 

Fitch  8.  J. 

Draper  S.J. 

Maxey 

Foster  8.  J. 

Adam  .  J. 

Isaaca  S.J. 


Liefchild 

Carter  and  another 
Smith  and  another 
Foster 

Corporation  of  Royal  Ex- 
change Asiuranee  Go.    Cort.  Freshfields 
Bobn  Ca.  Smith  and  Sod. 

Nott  and  others  Ca.  Wickens 

Gamble  and  others  Ca.  Same 

D.P.  Gamble  and  others  Ca.  Same 


Alexander 

Foletti 

Reade  and  another 

&)Ott 

Cochnn 

Poynder  and  another 

Hope  ^ 

Cooper 

Bramwell 

Young 

Martyr 

Paria 

Thomaa  ^^  ^j — j 

Bainbridge  and  another     Prom.  Oliv^rson  and  to 

FroemsnUo,  Bt,and  others        Walford^SolCttsto© 

Newman  Piom.  Dean  and  Co. 


Prom.  McLeodandS. 
Dt  Taylor 
Prom.  Scott  and  Co. 
Prom.  Hutefainsoo 
Cs.  Hill  snd  Heald 
Ca.  Dolman  snd  Co> 
DU  E.J.Rickardi 
Piom.  J.  A.  Jones 
Prom.  Peterson 
Coyt  Coppock 
Prom.  Bnstow  and  l. 
Prom.  Wilkinson 
Dt.  Sydney 


Nid  JPHm  Crnne  lMU.-^LtmdM. 


Bonwlaile  ana  Co. 
J.Sfaaiuiig 

BlirimndCo. 


Cotteiin 

Pnieeuid 

SattnaadCa^ 

Geo.Saitb 


Co« 


CottadU 


N.Be&aett 
HufrhiniMi  wid  B. 
CoCMriU 

Sum 


Plattpotu  8.J.Wn7 

Bnztoa  S.J.  ML^UwgK;  ^ 

GittbamjuiidoCfaaim    S«J. 
Magg;eridg6   and   w       Cox  and  anoiliar 

other  S.J.  TriaraodoUMCs  . 

Salisbary  6.  i.  •  Moxiaj  and  othaia 

MelriUe  and  othera  -&  J.  Ooidga 
Kloekmann  S.J.  Hutahinson 

Stabba  and  otben,  aaaiona.  FuUar   . 

S«J.  London,  Brigbion*  and 
South  Coaat  RaUwaj 
Companj 

S.J,  M'Lood 

8.  J.  Moora      ^ 

8*J.  Sbadbolt 
Warren  and  another  &  J.  Peabodj 
Downea  Haaaon,  Sec.  &o, 

Adama  S.  J.  Fxoggatt 

Bntler  and  othera      S.J.  TbeCorporatn.ofthoRojr* 


Stinird 

MnlaaaodCo.. 

Bird 

Rafaer  and  Do  Jataaj 

G.Ratharibrd 

T.Faifcav 

Dioiia  > 

C.Tcwmahand 

SCR«U2 


W. 

OliTOfaan  and  Co. 
W.  W.  Wilkinaon 
HadgMi,  C.  and  N. 

MmetaadSauth 

Cooke 

Maiden  and  P. 
Hendenon 
J.  Eapin 
Goodwin  and  Co. 

Gray 

HatchbaoQ  and  Bojd 

8.01dfaiOfr 


Prom.  Fiaher  &  Do  Jenay 
Prom.  Gregory  and  Co,T 

Ot  RichaidftottattdT.  • 
O^ronu  Talhamand  Co. 
Prom.  Sutton  and  Co.  . 
CoTt.  Hawkina  and  Co. 
Prom.  BeUandCo. 
Prom.  W.  Murray 


Stroughill 
Gottin  and  others 
Same 


ilamhro  and  another 


fiKchange  AaaniiMO' 
S.J.  yox  -     ' 

Gumciy  (chwWMiilt  ^M») 


Cox 

Weloh 

Slarfcy  jnn.,  and  anr. 

Wray 

Griiaell  and  another  S*J.  Jamea 

DoCamtn.    n  B.J.  iiitdo 

Thiea 

Green 

Serrell  &J 


Jameiy  £aq« . 
&J.  Thornton 
S.J.  Saonderaoa  and  othera 
S.J.  PhiUpotU 


Munt 
Slack 

Derbyshire,  Staflfordahire^ 
and       WoraailMr^bira 


Ca.  Sutton  and  Co. 

Prom.  Lloyd 

Prom.  Tilaon  and  Co*  • 

Prom.  Same 

Prom^  Olirofson  end  Co. 

CoTt.  Rogeraon 

Prom.  G.  R.  Dodd 

Govt.  Fraihfialds      .    . 
Prom.  C.  Walton 
Prom.  Pearoe,  PhiUipa  & 

Co. 
Proar.  Jiaaaa 
Prom*  Olireraon  and  Co. 
Prom.  Cotton  and  L. 
Prom.  Borrad^iio  and  Co. 
From.  Hook 
Ca.  OUreraon  and  Co. 
Cs.  HoMer 
Tror.  Kaodall 


Railway 
Kant~ 


Oaborn 

Smyth  and  othera 
Udarton 
Auatin 
Ewbank 


■S.J. 


S.J.  Anderson 
SiU 

Carmiohael  and  othera 
Nntting 


Cooke       "  Porter 

HalUdaT  Walaoo 

f^lmer'  Speaman 

Watkina  Errington 
Esit    Angliu;    Railway 

Company  Leo 

Hartshomojun.  Brans 

Jonea  Botter 

Monagbah  Walter 


Prom.  Lambert 

Dt.  W.D.Kent 

Ca.  Pamell  and  T. 

Proaa.  Lawfords 

Dt  In  person. 

Prom.  Dsvies,  Son,dt  0. 

Cs.  Deeborough   and   Y. 

Bridger  and  Blake  . 
Prom.  Wright 
Dt.  M*PhBU 
Prom.  Hill  and  Heald 
.  Dt.  Cox  and  WUliama 

Dt.  H.Crocker 
Dt. 

Ca.  J.  B.  May- 
Prom.  Wire  and  Child 


tfjT^t^iur  of  9le»f« 


Tstham 

J*  Bowen  May 

goae 

Cnnrder  and  M. 

BoldingandP. 

£.  J.  Sydney 

J.Hoon 

XillflrandCaR 

UeOregor 

MibeandOo. 


H.Jackaon 

Gnctan 

DsUedina 

Jsckson 

fxessmn 

In  person 

Wihoaghbyaad  J. 


Maokintoah 

France 

Same 

Enthoven  and  another 

Trinder 

Pyke  and  another 

WilU 

Miller  and  another 

Watt 

Ramsey  and  othera 

Brownlow 

Croas 

Dean  (pauper) 

Mitchell 

Gomme 

Watson,  jun. 

Meggy 

Trusoott  and  another 


Mitoheton 
Erans 


The  Mioea  Royal   Com- 
pany 
Chapman,  admor.,  &c. 
Burgoo 
S.J.  Bland  and  another 
Atlee 

Edmundson 
Harrison  and  another 

Lowe 

Parker 

Nieholl  and  another 

Clark 

Braithwaite 

Brown,  and  another 

Laurie 

Cartwright 


Pro.  Sorrell 
Pro.  J.  Bird 
Pro.  Same 

Pro.  Thomas  and  Sons 

Pro.  Simpson  aod  Co. 

Pro.  T,  Lewis 

Ca.  Fry 

Dt.  J.  Bell 

Pro.  Hall  and  Co. 

Pro.  Holme    and    Co.- 

Cbester  aod  Co. 
Pro.  Sharps  and  Co* 
Tres.  Jones 
Ca.  Ruck 
Dt.  Bulton 
Dt.  Erans 
Dt.  H.  H.  Broivn 
Pro.  Ker 
Pro.  Sprigg 


aHm 


ttin  Ooa 


GftBT 

Capes  «i«l  B. 
Bickley 
M'Leod  and  S. 
J.  J.  Fedden 
Ruck 

Dome  •and  T. 
Same 


fCo. 


Same 

Crosby^and  C. 
To  person 
Shield  aad  fl. 
Ba;^Us  and  D. 
IPlnUiinM  land  Son 
Maples  and  Co. , 
Same 

JIfartooaodCo. 
Brady  and  Son 
OKi*aiMn  and  Co. 
Tatham  and  Co. 
S.Jr6al 
Sterens  and  S. 
W.  Murray 
Goddard  and  £. 
John  Mills 
Norton  and  Son 

Crowdar  and  M. 
Tatham  and  Co. 
Bolding  and  P. 


MiUMdM. 
W.  Braifaemdge 
Dawes  and  Sons 
Miller  and  C. 
Teag«e 

Donne  and  T. 
Same 

Wm.  Ley 


G.  and  £.  HUleaiy 
Symes  and  Co. 
Fry  and  Co. 

R.  Meggy 

Same 

Simpson  and  Co. 

Willoughby  and  J. 

Goddard  and  £. 

TeagiM 


Co. 


Rowland 
Bedford 
Wadeson  and  M 
Boldiog  and  P. 
IL  Llo;d 

Teagae 


G.  Vincent 
F.  W.  Denny 
W.  H.  Garrv 
Hill  and  Hnld 
Chisholme  and  Co. 
Same 


Jforris 

Wheeler,  Tenue  chatyd  to 
Middleaex,  Ist  Sxtt  S.  J. 
Daniels  and  — adiw 
Whitman  anAaaoriMT 
Smith 
Hodge 
Carlewis 
Black 
BkMkie 

S.J. 


WUioft 

Sk^8i,, 

Jleek 

Fei^iMsoQ  and  otfaeift 

Al<ve«oft 

Poatifex 


Brooker  and  anolbar 

Boulcott  and  another 

Murray  S«J. 

Robinson  S.J. 

Yheed  «.i. 

Banister  $.J. 

Harrison 

Baabaa 

W*  Pa'iiW 

flebblewhite 

Vio)iMtaad«AMv       &J. 

Harrison 

Gardner  and  anotiiar  S.  i. 

iackson  and  another  8.  J* 

Foale 

Dennistoun  and  ors,    S.J. 

Mowatt  S.  i. 

Peacock  S.S. 

Wilkinson  and  anr.    S.  J. 

Anderson 

Grapes  &J* 

Hall 

IPennell  and  othecs 


Ifuapatnok 

Crofts 

Johns  and  another 

CbaUiaandanotheB 

Bmyares 

Sama 

Same 

Same 

Macak 

CasteH 

Frankia 

WHUams 

Peet 

McDonald 

Nutting 

Chapman 

Cahu 

Voiug  and  others 

CoUatt 


&J. 


Baly  S.J. 

Vanzeller 
Forbes 
Gandj 

Mathews  S*J, 

Whittuck 

Nunn  and  others        S.  J. 
Gill  •S.J. 

Bircball  and  another,  «»• 
signeesy  &c.  S,  i. 

Taylor 
Sayers  S.  J. 

James  P.  Ley  "S.  /. 

Arthur  Ley  S.  J. 

Taylor 

i^oe  QSHi.  T^BBasy 

Patent    Galvanised    iron 

Company  43.  J. 

VV.  Meggy 
!>ame 
Dayies 
Knight 
Bcowa 
Renter    and   others,    aa- 

sigaaasv  )Sc0.  S.J. 

Davy  and  othera 
boldibghani  S.J. 

LangloiSyjuo.  S.J. 

Clarance 
Nevill    attd    o«ben,    a»> 

signees,  &c. 
Bircball  and   others,    aa- 

signees,  &c.  S.J. 

Thillon 

Wallbutton  and  another 
Kirk  by 

Wallnutt  and  oib«f« 
Gardiner  and  another 
Clay 


zie 

Hill  and  another 
Horton 
Boroay 
Coucher 
Page  and  another 

BaUrd 

Craaeiey 

Hamilton 

Hargrave  and  another 

Beavan 

Quancock 

Turpeu 

Hill 


Noad 
Pwdy 

London  &  South-W 
Kailwtty.rampawy 
F.'.P.  Barlow 
Same 
Curtis 


Swallow 

Ward 

King 

Campbell 

Tempesa 

£vaos  and  another 
Hod  son 
Ward,  Esq. 
Keid,  Bait.,ai 
JVletcalt'e  and  another 

Sberrard 

l^oad 

Cooke 

Leuthall 

Williamson 

Albera 

Howitt 

Same 


Tras.  Woi4«dF. 

Aro.  ThoBipaaaa^D. 
Pro.  WrigknttAG*. 
Pro.  Brown 
Ga.  Smith  and  W. 
Pra.  PoMiias  mA  Co. 
fro.  G.  G.  Bmymdi 
Pro.  Pilchar 
Dt.  Sowton 
Pro.  Bell 
Pro.  C.  Frost 
Ca.  Burcbell  aad  Co. 
Pro.  Bickoell  and-fi. 
Covt.  Same 
•CoTt.  Same 
•Covt  Same 
Pro.  C.Uiwiias 
Pro.  Bickley 
Pro.  WatoooandCo. 
Dt.  Smith  and  Son 
Pro.  Hornby  and  T. 
Pro.  Ellis 
Pro.  Same 
Pro.  GattyandG. 
Dt.  Adams         [andSu 
Dt  a«d  DattMa,  Datte 
Pro.  Gordon  aad  Sen 
Pro.  Stevens  and  G. 
Pro.  Blower  and  Go. 
Pro.  PocookaadP. 
Ca.  Gregory  and  Ob. 
Dt  Silvester 
Dt  PluckneuandCo.aiid 

Parker 
Pro.  VaiesaadT. 
Fro.  Clack 
Dt.  CottMiU 
Dt  FfechandS* 
Dt  Gill 

Ca.  Holme  and  Co. 
Pro.  Wire  &  Co. 
Pro.  G.aAdCSnlh 

Dt.  Vallance 
Fro.  Ptaiip 

Pro.  Bircbam  and  Co^ 
Fro.  EdwMdaaadft. 
Pro.  Same 
Ca.  S.  Smith 
Ejt.  Da  vies  and  Co. 

Pro.  Crowder  and  M. 

Dt  Child  and  K. 

Dt  Same 

Dt.  Hainea 

Pro.  Emmett  and  R. 

Pro.  Van  Sandas  and  Co. 

T.  Parker 
Pro.  Wilkinsaa 
Pro.  ElmslieandP. 
Trov.  Crowdar  KfldM. 
Pro.  Hall 

Feigned  Issue,  Moods 

Ca.  Vallance 

Dt  Bridges  and  B. 

Pro.  In  persoa 

Dt.  J.  Lewia 

Trov.  Oliveraon  and  €•• 

Dt.  Wire  and  Child 

Dt.  Sane. 


DIGEST,    AND   JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  JUNE  24,  1848. 


"  Qood  flMgis  ad  nob 
Pertiiiet,  et  netciTv  malam  mi,  agitamus." 

HORAT* 


CLOSE  OF  TRINITY  TERM. 

BUSINESS  OF  THE   COURTS. 

SITTINGS  AFTER  TERM. 


The  Term  immediately  preceding  the 
Long  Vacation  condaded  on  Friday  the 
l/^instanty  and  it  seems  to  be  the  imi- 
Tosal  qiinion  of  all  those  with  whom  we 
have  had  an  opportunity  of  comtnmiicating. 
that  both  in  the  Courts  of  Law  and  Equity 
there  was  a  great  deficiency  of  new  business. 
The  Courts  were  chiefly  engiu^ed  in  dispos- 
ing of  matters  in  arrear,  ima  cases  which 
hd  arisen  in  precechng  Terms.  From  all 
we  can  learn,  the  Circuits  are  equally  un- 
promising. The  general  stagnation  of  trade 
and  commerce,  and  the  prevailing  indispo- 
sition amongst  men  of  business  to  engage 
in  anything — not  merely  of  a  speculative 
oatore*  but  which  necessarily  requires  any 
OQDsidexable  pecuniary  outlay — ^perhaps  suf-  \ 
fioeutly  accounts  for  the  existence  of  a  state  ] 
of  things,  which  the  public  at  large,  no  less ! 
thao  the  members  of  the  legal  profession,  j 
are  deeply  interested  in  wishing  may  not  be 
of  loi^  duration.  | 

There  were  many  questions  of  practical 
importance  brought  before  the  Courts,  the 
decision  of  which  are  of  value,  but  we  cannot 
sav  the  bygone  Term  has  furnished  anjffreai 
ease  to  excite  the  attention  of  either  the 
profession  or  the  public.  In  the  Common 
Law  Courts,  the  proceedings  of  the  County 
Courts,  and  the  construction  of  the  pro- 
viaons  of  the  act  by  which  they  have  been 
established,  eave  rise  to  numerous  applica- 
tinu,  fidsifying  the  predictions  of  those 
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who  supposed  that  in  aetions  for  small 
amoimta  the  jurisdiction  of  the  Superior 
Courts  was  at  an  end. 

The  Equity  Courts,  after  an  interval  of  a 
week,  resume  their  Sittings  this  day,  and  it 
has  been  aimounced  that  the  Lord  Chan* 
cellor  and  the  other  Equity  judges  will  con- 
tinue to  sit  until  Thursday,  the  10th 
August,  when  the  Courts  will  finally  ad- 
iomm  for  the  Long  Vacation.  We  presume, 
however,  that  this  arrangement  is  eondi* 
tional  upon  all  or  any  of  the  Equity  Courts 
having  business  ready  to  proceed  with.  An 
examination  of  the  (jause  Lists,  as  they  at 
present  stand,  would  rather  lead  to  the  con- 
clusion that  it  is  improbable  all  the  equity 
judges  can  find  Court  business  to  occuoy 
them  much,  if  at  all,  beyond  the  dose  of  tne 
month  of  July. 

All  the  Common  Law  Courts  have  been 
sitting  in  Banc  since  Term,  under  Lord 
Denman's  Act,  (2  Vict.  c.  32).  The 
Queen's  Bench  contmues  to  sit  up  to  the 
28  th  June,  and  again  on  the  1st  and  12th 
of  July,  the  Common  Pleas  up  to  the  29th 
June,  and  the  Exchequer  has  given  notice 
for  Sittings  up  to  the  13th  July.  The 
attention  of  the  Barons  of  the  Exdiequer 
was  publicly  directed  to  the  inconvenience 
to  which  the  Bar  and  the  suitors  would  be 
subjected,  by  having  Sittings  in  Banc  at 
Westminster  concurrently  with  the  Nisi 
Prius  Sittings  after  Term  at  Guildhall; 
but  whilst  admitting  that  some  degree  of 
inconvenience  must  accrue,  the  Barons  no- 
tified that  they  felt  themselves  compelled, 
by  a  consideration  of  the  state  of  business 
in  that  Court,  to  persist  in  the  arrangement 
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previously  annonnced.  Indeed,  frpm  what  COLONIAL  JUDGES  AND  GOVERNORS, 
dropped  from  Baron  Alderson^  in  reply  to 
the  suggestion  that  the  leaders  of  the  Bar 
could  not  be  expected  to  abandon  the 
management  of  juiy  causes  at  the  Guildhall 
Sittings,  it  would  seem  to  h§ye  been  con- 
templated, and'not  deemed  undesirable  by 
the  Cour^  that  business  should  be  more 
divided,  and  the  arguments  in  Court  more 
frequently  entrusted  to  the  junior  members 
of  the  Bar.  If  any  general  understanding 
could  be  Come  to  in  uiis  matter,  we  are  far 
from  insinuating  that  it  might  not  be  found 
as  advantageous  to  the  public  as  we  have 
no  doubt  it  would  prove,  convenient  to  the 
judges ;  but  whilst  one  suitor  is  fortunate 
enough  to  secure  the  advocacy  of  a  leading 
member  of  the  Bar,  another  will  not  be 
satisfied  unless  he  has  the  advaatage  of  a 
counsel  of  equal  rank  and  standing.  In  this 
way  able  and  effective  juniors  are  passed 
over,  and  retainers  heaped  upon  seniors, 
who,  whatever  may  be  the  extent  of  their 
mental  or  physical  energies,  are  incapable 
of  realizing  the  Irish  gentleman's  nodon  of 
a  bird,  by  being  in  two  places  at  the  same 
time.  The  consequence  is,  that  when  the 
case  is  called  on,  the  leading  coun^l  is  not 
present,  the  attorney  is  mortified,  the  client 
mdignant,  and  too  oflen  justice  is  not 
done!  Whilst  counsel  continue  to  hold 
retainers  in  causes  depending  at  tlfe  same 
time  at  Westminster  and  Guildhall,  this 
result  is  mevitable. 

Our  observation  as  to  the  limited  amount 
of  business  arising  from  new  matters  in 
Term,  has  been  confirmed  by  an  analysis  of 
the  Cause  Lists  for  the  Sittings  at  Nisi 
Prius  after  Term.  A  considerable  propor- 
tion of-  the  number  of  Nisi  Prius  causes 
standing  for  trial  in  all  the  Courts  consists 
of  remauets.  In  the  Queen's  Bench,  the 
total  number  of  causes  entered  for  trial  in 
Middlesex  is  269,  and  of  these  1/3  are  re- 
manets.  •  In  the  Common  Pleas  there  were 
102  causes  standing  for  trial  at  the  com- 
mencement of  the  Sitting,  of  which  42  were 
remauets  ;  whilst  in  the  Court  of  Exchequer 
the  Calise  List  contained  the  names  of  157 
causes,  but  of  this  number  only  60  were  new 
causes,  there  being  no  less  than  97  remanets. 
'  The  Cause  Lists  for  the  London  Sittings 
are  not  yet  sufficiently  complete  to  enable 
us  to  state  the  number  of  new  causes.  A 
complete  list  of  all  those  remaining  for  trial, 
at  the  end  of  Trinity  Term,  was  published 
ill  oUr  last  number,  (pp.  153  to  15 G).  The 
adjournment-day  in  London  is  fixed  in  the 
Queen's  Bench  for  Monday  the  3rd  of  July, 
in  the  Common  Pleas,  for  l^riday,  30th  June, 
and  in  the  Exchequer,  for  Saturday,  July  1; 


The  position  of  those  engaged  in  the  ad- 
ministration of  justice  in  our  numerous  and 
widely- spread  Colonies  is  by  no  means  satia- 
facto^,  and  the  consequences  become  dailj 
more  apparent.    Not  long  since  we  saw  the 
Chief  Ju<|ge  at  Hong  Kong  suspended*  by 
the  Governor,  we  presume  without  any  just 
reason,  because  we  find  the  Chief  Justice 
restored  to  his  .situation,  and  sent  back— it 
is  to  be  feared — to  lead  a  cat  and  do^  life 
with  the  GQvemor  by  whom  he  was  igoo- 
miniously  displaced.      Since  then,  as  we 
gather  from  tlie  proceedings  in  Parliameot, 
one  of  the  Judges  of  Van  Diemen*s  Land 
has    been    cashiered    by  the    Lieutenaat- 
Governor  of  that  Colony,  under  circum- 
stances,  to  say  the  least,   of  an  unusual 
character.    The  versions  that  have  reached 
us  of  this  transaction  are  extremely  contra- 
dictory.     The    Under-Secretory    for  the 
Colomes  stoted  in  the  House  of  Commons, 
that  Mr.  Justice  Montague  having  been 
sued  in  the  Court  of  which  he  was  a  judge 
for  a  debt,  pleaded  that  he  was  not  liable  to 
be  sued    in    that    Court,    and    that  the 
Governor  and  Council,  upou  investigation, 
found  there  was  no  real  answer  to  the 
claim,  and  felt  they  had  no  alternative  but 
to  suspend  the  judge  from  his  .functions. 
Mr.  Montague's  friends,  on  the  other  hand, 
state,   that    the    Lieutenant-Governor  en- 
deavoured to  levy  a  certfiin  fifteen  per  cent, 
duty,  the  legality  of  which  impost  was 
questioned  in  the  Supreme  Court,  and  that 
Mr.  Montague  and  his  brother  justices  de- 
termined against  the  legality  of  the  tax 
sought   to    be    imposed   by  the  Colonial 
authorities,  and  by  the  conscientious  dis- 
charge of  their  duty  in  this  matter  pro- 
voked the  resentment  of  the  governing  head 
of  the  Colony,  which  was  yisited  on  the 
head    of   Mr.   Justice    Montogue  in  the 
manner  stoted.     We  have  no  means,  at 
this  distance,   of  deciding  between  these 
conflicting  stotements.     It  is  quite  possible 
that  both  may  be  true  to  a  considerable 
extent.    Mr.  Montogue  may  have  excited 
the  enmity  of  the  Governor,  and  may  hare 
conducted  himself  in  such  a  manner,  under 
the  pressure  of  pecimiary  embarrassments, 
as  to  hare  justified  his  sudden  removal  from 
office* 

There  is  anodicr  Colonial:  case  actoally 
depending  at  this  moinent  before  the  Pnvy 
Council,  q\iite  as  singular  in  its  circum- 
stonces  as  either  of  those  to  which  we  h^^ 
.adverted.  It  seems  that  Mr.  Beddie,  the 
Chief  Justice  of  St.  Lucia,  did  not  live  on 
the  most  harmonious  terms  with  Cownei 
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Tarrens,  the  late  OoTernor  of  that  iaknd, 
and  that  ceitaih  KbeHous  letters,  reflectrng 
on  the  Bishf^  of  Bairbadoes,  haTing  iqp- 
peafed  in  a  Cokmial  newspaper,  Golond 
Torrens  satisfied  himself  that  the  Chief 
Justice  and  the  Attorney-General  had  con- 
cocted the  libels  in  question,  and  having  re- 
presented his  convictions  on  this  subject  to 
the  Colonial  Department  in  England,  was 
anihorized  to  institute   a  formal  inquiry, 
aod,  if  the  result  turned  out  as  the  Crovemor 
expected,    to  suspend  the  Chief  Justice 
The  investigation  appears  to  have  been  con 
ducted  without  any  regard   to  the  legal 
principles  tdiich  govern  the  admission  of 
eridence,  either  in  dvil  or  criminal  cases, 
but    the  result  was  that  the  Governor's 
suspicions  were  confirmed,  and  the  Chief 
Justice  was  removed.    Affidavits  were  then 
transmitted  to  the  Colonial  Secretary  from 
the  editor  and  publisher  of  the.  newspaper 
in  which   the   libellous   paragraphs  were 
printed,  containing  an  explicit  denial  that  the 
Chief  Justice  was  the  author,  or  in  any  way 
concerned  in  the  publication  of  the  alleged 
libels,  and  another  inquiry  was  directed,  in 
which  the  evidence  is  said  not  to  have  been 
taken  upon  oath,  or  with  any  of  the  ordinary 
foraia&ties.    The  result,  however,  appears 
to  have  been  to  satisfy  the  present  Governor 
that  the  decision  come  to  by  his  predecessor 
was  correct,  and  Mr.  Bedme  was  removed 
hook  his  office,  and  thereupon  appealed  to 
the  Privy  Council.    The  matter  has  been 
argued,  and  is  now  nearly  ripe  for  judicial 
decision.     We  should  not  feel  justified, 
therefore,  in  pronouncing  any  opinion  upon 
the  merits  of  the  case,  and  it  cannot  be  re- 
garded as  a  deviation  from  the  rule,  if  we 
express  our  earnest  hope  that  Mr.  Reddie 
jxoLj  be  enabled  to  satisfy  the  tribunal  to 
which  he  has  appealed,  that  an  injustice  has 
been  done  to  hmi,  and  through  him  to  the 
profession  with  which  he  is  connected.* 

When  instances  like  those  we  have  ena 
laerated  are  of  frequent  occurrence,  we  are 
iadoced  to  consioer  whether  the  system 
which  produces  such  results  must  not  be 
essentially  defective.  It  is  difficult  to 
escape  from. the  conclusion  that  the  re- 
lationa  which  exist  between  the  individuals 


*  The   leeent  accounts  of  the  misappro- 
priation of  a  large  sum  of  money,  the  property 


ef  the  suitors,  by  officers  connected  with  the 
Supreme  Court  at  Calcutta,  although  it  does 
BoC  hXL  precisely  within  the  scope  of  our  pre- 
sent observations,  eannot  fail  to  be  considered 
as  a  matter  of  frave  importance  in  connexion 
wi^  the  admmistration  of  justice  in  the 
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invested  with  supreme  authority   in   the 
Colonies  and  those  engaged  in  the  admi- 
nistration of  the  law  are  not  happily  ad* 
justed,  or  that  those  entrusted  with  the  ap* 
p<untment  to  judicial  offices  in  the  Colonic 
have  evinoed  a  culpable  carelessness  in  the 
performanee  of  a  duty  equally  delicate  and 
important.    Perhaps  the  unseemly  contests 
to  which  the  public  attention  has  been  of 
late  so  often  directed,  are  to  be  traced  to 
the  combined  operation  of  both  the  eameB 
pointed  at,  ana  not  exclusively  to  either. 
The  Governors  of  our  Colonisl  pos^jessions 
are,  for  the  most  part,  military  men,  irho 
regard  prompt  obedience  as  the  first  and 
highest  of  duties.      Legal  education  and 
h&iiB  induce  men  to  consider  and  examine 
before  they  obey.    The  one  thinks  himself 
called  upon  to  maintain  the  supremacy  of 
his  personal  authority — the  other  to  uphold 
the  supremacy  of  the  law.    Hence,^  if  their 
sphere  of  duties  ia  not  clearly  limited  and 
defined,  the  danger  of  collision  i»  imminent, 
and  the  harmonious  w<Hrking  of  the  Colonial  . 
government  is  prevented.     On  the  other 
hand,  it  is  to  be  feared  that,  from  family 
and  political  influence,  persons  have  some- 
times been  appointed  to  indidal  situations 
in  our  Colomes,  who  could  not  reasonably 
be  expected  to  discharge  the  duties  of  office 
with  credit  to  themsdvea  or  advantage  to 
the  community.    A  man  who  is  known^  to 
be  incompetent  in  his  profession,  or  im- 
prudent in  the  management  of  his  private 
affairs,  in  the  mother  country,^  is  not  very 
likely  to  become  an  efficient  judge  or  an 
exemplary  member  of  society,  when  he  is 
transferred  to  a  distant  Colony.    The  whote 
subject  is  well  deserving  the  attention  of 
those  to  whom   the    government  of  the 
Cobnies  is  confided.    Earl  Grey,  who  ia 
now  at  the  head  of  that  department,  is  un- 
derstood  to    have   more  than  hereditary 
ckuns  to  the  character  of  a  profound  and 
able  statesman;    and  ^e  cannot  conceive 
that  he  could  render  a  more  acceptable 
service  to  the  Colonies — or  indeed  to  the 
mother  country — than  by  the  placing  the 
relations  between  Governors  and  Judicial 
Officers  on  an  improved  and  satisfactory 
footing,     the  existing  sUte  of  things  in 
many  of  our  Colonies  is  a  serious  unpedi- 
ment  to  the  due  administration  of  jnstice, 
whilst  it  is  a  reproach  to  our  Colomal  ad- 
ministration, and  a  sulject  of  unfeigned 
regret  to  all  who  desire  that  British  ijaw, 
and  those  engaged  in  its  administration, 
should  oontanue  to  be  hdd  in  respect. 
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UNION  OF  lAW  SOCIETIES. 


^  Censure  is  the  tux  a  man  fiajs  for 
bebg  eminent^**   aad  the  tax  is  eqoaDy 
levied  on  ooliective  bodies  as  onindividaals. 
The  wisest  gOTernment,  whether  of  a  nation 
or  of  a  society,  large  or  small,  is  sure  to  be 
Tinted  with  a  certain  share  of  discontent. 
Some  blame  from  ignorance,  some  from 
envy  and  jealonsy,  others  for  the  ddight 
they    have  in  exercising  the  privilege  of 
grumbling,  and  no  small  number  because 
w^tevCT  is  net  done  by  themselves  in  their 
estimation  cannot  possibly  be  right. 
*   Amongst  which  of  these  classes  we  are 
to  rank  the  Editor  of  the  Law  Times,  we  will 
leave  him  to  determine.     We  think  he  is 
saflferiog  tome  injudicious  person  to  write 
eilitorial  articles,  or  is  himself  misguided  by 
false  intelligence  of  what  is  passing  in  the 
profession.     One  would  presuppose  that  a 
journal,  whether  self-constituted  as  the  organ 
of  either  branch  of  the  profession,  or  really 
representing  the  one  orthe  other,  would  pay 
due  respect  to  the  societies  which  had  been 
formed  by  the  labour  and  at  the  expense 
of  a  large  number  of  members  who  may  be 
presumed  to  know  something  of  their  own 
state  and  ootidition,«'^f  thehr  wants,-— of  the 
evils  they  seek  to  remove,— and  the  advan- 
tages they  desire  to  obtain.    Not  so  I    Tlie 
attomm    (according    to    this    authority) 
never  fid,  nor  could  do,  anything  for  Aem- 
selves.    This  legion  of  ten  tiiousand  had 
no  leaders,  no  plan  of  action,  no  end  or 
puipose,  or  at  least  none  diat  they  could 
discern,  or  had  the  remotest  chance  of  at> 
taining.     Happily  five  years  ago  a  veiy 
talented  gentleman  was  called  to  the  Bar, 
and  a  weekly  magazine  was  started  on  a 
plan  and  on  principles  never  before  thought 
of,  and  the  progress  which  has  been  made 
witUn  a  few  short  years  seems  perfectly 
astounding!    Local  Courts,  which  had  been 
suceessfullv  opposed    for    16  years,  were 
estab&hed  throughout  the  knd!  Banisters 
of  five  yeanT  standing  were  appointed  to 
preside  over  them,  in  preference  to  and  to 
the    exclusion  of  Attorneys,   wheHher  of 
tcm    or    twenty    years'  practice.      They, 
^o  had   been    Commissioners  of  Bank- 
nxptcy.  Assessors  in  the  Sherifft*  and  va- 
rious other  Courts,  and  Advocates  before 
numerous    Tribunals,   were  expressly   ex- 
eluded  from  efver  presiding  i^in»  and  made 
dependent  on  the  will  and  pleasure  oT  the 
new  judges  for  permission  to  speak  on  a 

auestion  of  40t.  I    There  has  been  a  great 
eal  9aid  from  time  to  time  by  the  learned 
gentleman  about  the  good  of  the  profession, 


but  this  is  an  instant  of  what  has  been 
done^  It  was  jnst  after  this  sweeping 
measure  of  law  reform  in  1846,  that  the 
Metropolitan  and  Provincial  Law  Associa- 
tion vras  projected. 

Thoogh  constantly  urging  the  profeasiou 
to  unite,  especially  in  the  prorinees,  our 
contempcwaiy  rarely  publishes  a  number 
without  censuring  some  of  the  proceedings 
which  are  adopted  by  one  or  other  of  the 
kw  societies.  All  that  has  been  done  in 
London,  or  in  Manchester  or  Liverpool,  or 
elsewhere,  regarding  the  Repeal  of  the  Cer- 
tificate Duty,  he  sets  at  naught.  It  was 
not  done  at  the  right  time,  nor  in  the 
proper  way.  The  parties  presumed  to 
think  and  act  for  themselves,  «idconae* 
quently  went  wrong  I 

It  is  again  asserted  in  the  journal  we 
refer  to,  that  the  Incorporated  Law  8ociefy 
disregards  the  interests  of  the  professbn  in 
general,  and  attends  only  to  the  ease  and 
advantj^e  of  its  leading  membera  in  the 
Metropolis.     Such  and  similar  misrepre- 
sentations   have   formed    the    subject  of 
many  leading   articles   by  a  writer   who 
affects  to  patronize  the  attorneys, — ^assum- 
ing that  they  are  unable  to  manage  their 
own  affaire,  and  that  it  is  only  since  his 
advent    into    the    legal   world   that  sny 
good  has  been  effected.      It  is  scarcely 
worth  while  to  examine  into  the  grounds  of 
these  pretensions,  but,  to  show  the  opinions 
entertained  hj  the  profession  in  general,  we 
shall  extract  a  few  passages  from  the  recent 
RepOTt  at  the  Annual  General  Meeting  of 
"The  Metropolitan  and   Provincial  Law 
Association,'^  regarding  the  important  aid 
rendered  by  the  Incorporated  Law  Socie^ 
to  that  union  of  town  and  country  solici- 
tora,  for  which  we  have  constantly  ccm- 
tended.    The  Conunittee  remark — 


That  although  there  exists  abundant  reason 

for  watchfulness  and  exertion,  there  is,  in  their 

opmion,  no  ground  for  despondency.    If  the 

mterests  of  the  professkm  nave  been  assailed 

from  without,  they  rejoice  to  know  that  the 

practice  of  solicitors  in  late  years  has  been  of  a 

venr  improved  character ;  and  it  ia  but  just  to 

add,  that  this  improvement  in  a  great  degree 

must  be  attributed  to  the  establishment  and 

operations  of  the  Incorporated  and  the  various 

Provmckd  Law  Socisties,  and  to  the  fiusilitiea 

now  afforded  by  means  of  these  societies  for 

frequent  and  tnendly  communicatioa.     The 

membera  of  the  Association  will  not  expect  that 

evils  of  man^  years'  growth  are  to  be  eradicated 

at  once.   It  is  an  important  fact,  and  a  satisfiEic- 

toiy  sign,  that  the  great  majority  of  solicitors 

are  at  length  prepared  to  look  ateadily  at  the 

difficulties  ana  anomalies  of  their  position,  and 

to  unite  together  for  their  remedy;  and  the 
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Bope  of  success  arises  mainly  from  the  consider- 
atioo  that  the  Committee  believe  that  their 
daims  arejast,  that  those  claims  will  be  nr^red 
inin  iidfisfa,  mereenary^'orunbecomiof^  spirit, 
and  that  in  whfttever  is  tttempted  the  members 
oi  die  Aasociation  will  be  actuated  by  a  sense 
of  dnty  to  themtelvef^  doubtleaB,  but  to  their 
clients  als9».a&d  to  the  community  of  which  they 
are  memboi,  and  whose  interests  upon  an  ex- 
teoded  view  of  the  subject  they  believe  to  be 
identical  with  their  own. 

"  Wfaiht  the  committee  enforce  the  policy  of 
incmmnK  the-  number  of 'Provincial  Law  So- 
dstiBsand  eiriaigiag  the  numbers  of  this  Aeso- 
ciatkmr^-wliikt  the  collection  and  communis 
citieii  of  iafonnation  on  the  state  and  interest 
of  the  suitors  as  connected  with  the  due  ad- 
miiiiBtration  of  justice,  should  ronstantly  en- 
gage their  attention,  with  the  view  of  preparing 
materials  for  an  appeal  to  the  Legislature  and 
of  evidence  to  support  it,— ^hey  feel  that  two 
other  objects  have  peculiarly  strong  claims  on 
the  attention  of  the  profession  and  the  public. 
These  are  the  9ducation  of  persons  intending  to 
hecome  solickors  and  the  superintendence  of 
the  profession.  The  Committee  conceive  that 
an  improy§d|  svstem  of  Professional  Bdu6Btion 
farms'Ae  true  basis'fbr  the  honour  and  useful- 
ness of  the  profession,  and  the  maintenance  of 
an  effective  supervision  over  it  affords  to  the 
public  the  heat  security  against  the  abuse  of 
profiessional  power  and  pri^eges. 

"But  as  Iwth  of  these  objects  have  received 
snd continire  to  engagethe  careful  attention  of 
the  heorporaiedLaw  Soeietf  (a  bodv  entrusted 
both  wUk  tiie .  Examinadon  and  Registration 
of  Attonwjis  and  ISolicitOTS,  and  bong  annsd 
vth  diactend  nights  and  powerfid  influence* 
possess  the  best  means  of  etteotually  pnmpting 
them),  the  Committee  of  Management  conceive 
that  this  Association  will  contribute  more  to 
advance  those  great  objects,  by  'o  steady  and 
cordM  siqpport  of  the  exertions  of  the  Incorpo- 
rated Lam  Soeietf,  and  by  suggesting  inprove- 
menti  IdHhsb  from  time  to  time,  than  by  any 
•epaMtecDons  of  action  at  pKscatinth  nganl 
t»tbem. 

"The  Comnittee  deem  it  no  more  than  an 
act  of  justice  to  express  their  sense  of  the  inva- 
luable services  wluch  have  been  rendered  both 
by  the  Council  of  the  Incorporated  Law  Society, 
nd  by  a  large  number  of  its  members,  m 
fte  estabiisfament  of  this  Associadon.  It  has 
been  thioni^  the  friendly  aid  and  sanotioii  of 
tbe  iaearpaiBled  t$oeisty  coileotively,  and  of 
n«ny  of  ha  membars  individually,  that  the  As- 
sociation haabssn. enabled  to  sunnount  aome 
of  ths  chief  diffieuities  which  always  attend  the 
organization  of  an  extensive  body,  and  to  esta- 
blish itself  on  a  permanent  footing. 

"lb  ^  same  liberal  spirit  the  Committee  of 
Managsmeut  an  imid^ted  for  the  invaluable 
lid  wmdh,  lip- to -this  period  of  their  iaboori^ 
tfie  iMorpoiated  Law  Sosietf  has  aUowedthen 
to  lesMwfi  fiaiii  rtwii  afato and  iiide»ti«abteHo- 
aoBstv  Sacpelaiy.  In  laKimaeoa  t&s  spirity 
^  Ofwnmittff  of  Managament,  in  the  early 
part  of  the  year,  ventured   to   request   the 


Council  of  the  Incorporated  Law  Society  to 
allow  the  continuance,  for  some  further  time, 
of  their  Secrrtary's  services,  and  the  Council 
kindly  consented  to  those  services  being  ex^ 
tended  up  to  the  present  Annual  Meeting  of 
the  J 


Meanwhile  it  seems  that  the  Incorporated 
Law  Society  is  not  idly  reposing  under  its 
weH^esmed  kureh,  but  is  constantly  co- 
operating with  other  professional  associa- 
tions, ibr  wc  find  it  stated  in  the  Annual 
Report  of  the  30th  May,  that— 

'The  Council  have  continued  to  keep  up 
their  communications  with  the  aeveral  Pro- 
vincial Law  Societies,  not  only  in  "England  and 
Wales, 'but  in  Ireland  and  Scotland,  relating  to 
the  proceedings  adopted  for  the  benefit  and 
in^iroevement  of  the  profession. 

"The  members,"  tbey  observe, *'  are  aware 
by  the  report  of  last  year,  that  the  new  Asso* 
ciation  of  Metropolitan  and  Provincial  Solici- 
tors (which  was  formed  soon  after  the  passing 
of  the  County  Courts  Act)  sought  the  assist- 
ance of  this  Society  in  their  intended  measures 
foK  supporting  the  just  claims  of  attorneys  and 
solicitors,  and  for  promoting  the  improvement 
of  tfatt  branch  of  the  profession. 

''The  Council  have  been  from  time  to  time 
in  eoBununication  with  that  eminently  useful 
society,  and  have  rendered  them  such  assistance 
as  appeared  to  the  Council  consistent  with  the 
design  ^nd  objects  of  this  Society's  Charter. 

"It  appears  that  there  are  several  important 
ohjeots  of  usefulness  to  the  profession  which 
may  be  pursued  by  the  two  societies  in  com- 
mon, and  others  wliich  will  receive  the  atten- 
tion of  each  society  sepqraielu*  <uid  be  followed 
out  bv  their  own  independent  means ;  and  in 
aid  of  such  ol^ects  the  Council  will  be  alwiqys 
ready  to  co-operate. 

"  From  the  exeftions  of  both,  and  their  ocea* 
sional  co-operation,  the  most  beneficial  results 
to  the  .profession  may  fairly  be  anticipated."     . 

They  add,  that  "it  is  gratifying  to  observe 
that  a  eonsideiable  increase  has  taken  place  in 
the  number  of  Solicitors  returned  as  Members 
of  Padiament,  all  of  whom  have  shown  a 
marked  attention  to  the  true  interests  of  thdr 
brethren." 

Our  contemporary  has  throvm  no  small 
Quantity  of  cold  water  on  the  new  associa- 
tion, and  indeed  altogether  impugned  the 
main  principle  of  its  First  Address  to  the 
profession,  nansely,  that  the  attorneys  and 
solicitors^  within  the  memory  of  manyliviog 
practitioners,  had  been  degraded.  He,  on 
the  contrary,  asserted  that  their  condition 
was  much  more  elevated  than  formerly,  and 
he  has  repeatedly  contended  that  they  need 
no. new  association  in  London,  except  a  club 
for  country  solidtors,  and  fraternity  in  cer- 
tdn  Insurance^  Beversionary,  and  Book  Bo 
cieties,  of  the  merits  of  which  undertakbga 
we  may  hereafter  have  occasion  to  speak. 
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ATTORNEYS'  CERTIFICATE  TAX. 

Lord  Robert  Growenor  has  given  notice 
of  a  motion  for  leave  to  bring  in  a  Bill  to 
Repeal  the  Dnt^  on  Attorneys*  Certificates, 
on  Tuesday  the  16th/if/y.  This,  no  donbt, 
is  the  earliest  day  that  the  state  of  the 
business  before  parliament  will  permit. 

The  friends  of  the  measore  will,  of  course, 
he  kept  in  remembrance  as  the  time  ap- 
proaches ;  and  the  solicitors  in  the  country 
will  not  fail  to  communicate  with  their  re- 
presentatives in  town,  and  secure  their  at- 
tendance. 

We  think  the  short  discussion  which 
took  place  on  the  5th  instant  had  a  useful 
effect,  for  besides  calling  attention  to  the 
subject,  and  showing  that  eminent  members 
of  the  House  were  interested  in  the  measure, 
it  produced  as  clear  an  admission  of  the 
justice  of  the  claim  as  could  then  be  ex- 
pected ;  and  we  trust  that  a  more  distinct 
recoenition  of  the  principle  will  be  obtained 
on  the  next  occasion. 

A  very  sanguine  supporter  of  the  repeal 
has  calculated  that  it  will  take  five  years  (a 
ftyourite  period  with  him)  to  effect  the 
object.  At  that  pace  we  may  congratulate 
our  friends  on  the  great  progress  whidi  the 
small  end  of  the  wedge  has  already  .inade  in 
the  present  Session. 


TAXATION  OF  COSTS. 

A  QUESTION  of  very  considerable  im- 
portance with  reference  to  the  construction 
of  the  6  &  7  Tict.  c.  73,  was  determined  by 
the  Court  of  Common  Pleas  during  the  last 
Term,  which  does  not  at  present  appear  to 
have  attracted  the  notice  of  the  reporters, 
and  which  cannot,  we  think,  be  too  soon  or 
too  extensively  known  in  the  profession. 
Most  of  our  readers  are  aware,  that  when  a 
bill  of  costs  is  referred  to  a  Taxing  Master 
in  equity  for  taxation,  his  report  is  open  to 
exception,  as  well  on  ouestions  of  principle 
as  of  amount,  the  usuail  course  being  for  any 
party  who  may  be  dissatisfied  with  the  tax- 
ation to  present  a  petition  to  the  judge  who 
made  the  reference,  praying  for  a  review. 

It  frequently  happens  that  questions  of  re- 
tainer arise,  which  must  be  settled  before 
the  liabilitycan  be  determined,  and  these  are 
sometimes  disposed  of  by  the  Court  and 
sometimes  left  to  the  Master,^either  by  di- 
rection of  the  Court,  with  or  without  the 
consent  of  the  parties,  or  by  consent  of  the 
parties  afler  the  matter  has  come  before  the 
Master.  In  all  these  cases,  however,  it  has 
always  hitherto  been  considered,  that  the 


Master^s  judgment  is  open  to  review,  and 
that  it  might  be  objected  to  in  the  manner 
above  described.  Such  is  the  practice  in 
equity,  but  at  law  a  different  practice  pre- 
vails»  it  having  been  held  in  the  erne  of 
Jjlalo  V.  PkiU^ppe*^  that  if  parties  afler  an 
order  of  reference  for  taxation  has  been  ob- 
tained, without  prejudice  to  the  question  of 
retainer,  verbally  agree  that  the  Master 
shall  determine  that  question,  he  must  be 
considered  in  the  light  of  an  arbitrator,  and 
his  certificate  as  an  award,  and  therefore 
conclusive,  without  any  power  of  appeal. 
The  Court  also,  in  the  same  case  held,  that 
under  the  43rd  section  of  the  above  act  they 
could  order  judgment  in  such  a  case  to  he 
immediately  entered  up  for  the  amount 
found  to  be  due  by  the  Master's  certificate. 


NOTICES  OF  NEW  BOOKS. 

A  Hand-Book  of  ike  Praeiiee  of  the  Court 
of  Chtmeery^  adapted  to  the  (Mere  of 
the  Sth  May,  1845,  and  the  Deemone 
thereon.  By  Jobn  Sidney  Smith,  £sq.» 
Barrister-at-Law.  London:  W.Benning 
&  Co.,  1848.  Pp.  673. 
It  is  one  of  the  misfortunes  of  legal 
authon,  in  these  days,  that  no  sooner  have 
they  completed  a  valuable  treatise,  than 
forth  come  diven  new  Statutes  or  Rules  of 
Court,  repealing  or  materially  altering  the 
Law  or  Practice,  and  rendering  much  that 
has  been  carefully  written  worse  than  use- 
less. Where  the  alterations  are  not  very 
numerous,  they  mav  be  supplied  by  vray  at 
supplement,  but  where  the  changes  are  ex- 
tensive and  numerous,  this  is  a  Yery  dif- 
ficult and  unsatisfactory  course ;  and  it 
frequently  occurs  that  another  author,  avail- 
ing himself  of  this  state  of  thines,  hringa 
out  a  rival  work  with  the  newest  uterations* 
He,  however,  in  turn,  undeigoes  the  like 
vicissitude ;  and  the  profession  is  subjected 
to  endless  expense  and  inconvenience.  ... ; 
Mr.  Sidney  Smith,  the  author  of  an 
elaborate  treatise,  in  two  volumes,  on  the 
practice  of  the  Court  of  Chancery,  has  been 
placed  in  the  condition  we  have  just  de* 
scribed.  A  few  months  before  the  General 
Orden  of  May,  1845,  Mr.  Smith  had  nub- 
lished  a  third  edition  of  his  Phictice.  There 
had  been  much  talk  of  those  expected 
orders,  but  they  were  so  long  postponed 
that  the  learned  author  ventured  to  publish 
his  work  without  more  delay.  When  the 
orden  made  their  appearance  he  issued  a 
Snpplemeni,  but  it  seems  that  the  changes 
were  so  extensive  that  the  supplement  has 
been  deemed  insufficient  for  professional 
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pnrpoiefl.  llie  author  consequently  recon- 
adoed  the  8abiect»  mod  determined  to  give 
in  aoonipressed  form  so  much  of  his  lai^ 
trestise  as  rebted  exdusivdy  to  the  Prac- 
tice of  the  Court,  as  modified  by  the  New 
Order^  and  including  therein  the  Decisions 
on  their  Constractioii. 

This  has  been  accordingly  done  in  the 
woik  before  us,  and  Mr.  Smith  thus  states 
bb  objects:  vis.,  to  communicate  to  the 
piactitioner:— 

L  The  existing  Prscdce  of  the  Court  of 
Oianoerj  from  the  commencement  of  a  Suit 
to  the  Decree.  2.  The  several  kinds  of  bills 
which  may  be  filed.  3.  What  interlocutory 
arolicstions  may  be  made,  and  the  manner  in 
^h  they  are  presented  to  the  Court.  4. 
The  natnre  of  the  proceedings  in  theMasters' 
Offices,  and  the  mode  in  which  they  are  con* 
dnet^.  5.  The  most  useful  forms  of  pro- 
ceeding. The  Collection  of  Decisions  are  im- 
Ct,  being  brought  down  to  the  last 
The  work  is  well  arranged,  and  ap- 
pears tons  to  have  been  carefully  compiled, 
and  to  be  well  adapted  to  render  service  both 
to  the  practitioner  and  the  student. 

INCORPORATED  LAW  SOCIETY. 

Mft.  warren's  last  lecturx. 

Mr.  Warren  began  bjr  stating,  that  as 
Monday  fortnight  was  his  first,  so  that 
ereaing  would  be  his  last  appearance  any- 
where as  a  public  lecturer ;  and  he  felt 
oppressed  by  the  consciousness  that  so 
moch  remained  to  be  said,  which  time 
would  not  admit  of  his  saying  that  evening ; 
snd  that  he  had  prepared  ample  materials 
to  be  defivered,  which,  nevertheless,  he 
sbonld  be  obliged  to  condense  into  mere 
saggestions ;  but  those  were  on  matters  of 
great  practical  moment  and  no  little  deli- 
cicj.  He  first  congratulated  the  gentlemen 
who  had  passed  their  examination  on  the 
preceding  Tuesday,  and  feelingly  and  pithily 
condoled  with  those  who  had  been  rejected 
entreating  them  "not  to  be  disheartened,  but 
'oQt  of  the  nettle  danger  to  pluck  the 
flower  eqfety  ;*  so  that  their  fint  reverse 
might  prevent  a  life  of  reverses."  These 
words  eUcited  a  strong  expression  from  the 
sndienoe  of  sympathy  and  approbation. 

lie  learned  gentleman  then  proceeded  to 
in»st  strenuously  on  the'  yotmg  attorney 
eontbiuii^  a  etudent ;  entreating  him  to 
leflect  on  the  opportunities  which  might 
ni^enl;^  present  themselves  to  him,  but 
whadi,^  if  lie  were  unprepared,  would  fiit 
psit  Utai  to  one  who  t0««  /  He  gave  a  strik- 
ing illQstrstioDi  of  this  remark  in  a  casi^ 
which  hadt  some  years^befbre,  come  under 


his  notice.  He  recommended  the  young 
attorney  to  map  out  to  himself  the  entire 
field  of  the  law,  so  that  he  might  acquire  a 
constantly  increasing  familiari^  with  every 
part  of  it,  which  was  absolutely  necessary^ 
for  he  was  liable  to  be  summoned  at  a  mo» 
ment*s  notice,  by  any  casual  client's  exi* 
gencies,  to  any  part  of  that  field.  "He  re- 
commended, ''as  a  ham  of  operations,'' 
Mr.  Chitt/s  ''  Analytical  Table  of  Bights, 
Injuries,  and  Eemedies,"  prefixed  to  the 
firat  volume  of  his  General  Pracdce ;  and 
gave  some  highly  important  and  practically 
useful  suggestions  for  working  out  this  idea. 
He  advi^  the  young  practitioner  to  fa- 
miliarize himself  with  those  portions  of  law 
which  were  apt  to  be  most  euddenly  called 
into  action,  e.^.,  respecting  wills,  distresses, 
liens,  stoppage  in  transitu,  breaches  of  the 
peace,  the  law  of  arrest,  &c.;  and  to  make  a 
point  of  nutttering  important  statutes  the  mo* 
ment  that  they  came  out ;  for  he  might  be 
required  to  use  that  knowledge  suddenly  and 
immediately,  by  some  one  affected  by  their 
provisions.  Reverting  to  the  office  of 
Coroner,  he  expressed  a  strong  conviction 
that  attorneys  were  much  better  qualified 
for  it  than  medical  men;  but  urged  the 
necessity  of  early  studying  the  leading  rules, 
of  evidence  and  criminal  hw,  and  acquiring 
general  notions  of  forensic  medicine.  Ho 
advised  attorneys  and  solicitora  to  become 
intimately  acquainted  with  Municipal  Cor- 
poration Law,  Election  Law,  and  Constitu- 
tionid  Law ;  this  ktter  being,  in  the  present 
critical  times,  a  matter  of  immense  import- 
ance, if  lawyera  would  retain  their  great  in- 
fluence over  society,  and  qualify  themselves 
to  distinguish  between  reform  and  revolu- 
tion— reparation  and  disorganization.  In 
recommending  Mr.  Hallam's  ^'Constitu- 
tional Law,'*  Mr.  W.  took  occasion  to  boast 
that  that  eminent  writer  was  a  member  of  the 
legal  profession,  and  in  his,  Mr.  Warren' s, 
department  of  it ;  while  the  other  depart- 
ment could  rejoice  in  numbering  among  its 
memben  that  distinguished  historian,  Mr. 
Sharon  Turner,  who  was  a  practising  at- 
torney down  to  the  day  of  his  death. 
BishoD  Warburton  had  also,  said  Mr.  W., 
servea  out  his  entire  articles  in  an  attorney's 
office,  before  entering  into  the  Church 
which  he  so  splendidly  served  and  adorned. 
Mr.  Warren  proceeded  to  repel  the  notion 
that  law  and  lettera  were  incompatible,  and 
dted  many  instances  to  refute  the  ''ca- 
lumny,*' referrins;  to  that  accomplished 
scholar  and  learned  lawyer  the  late  Mr.  John 
Wm.  Smith,  and  dediuing  that,  to  his  own 
knowledge,  many  of  the  profoundest  lawyera 
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liTingx  from  Lord  Lyndhusat  downwardsi 
were  also  the  brightest  scholars,  and  most 
ardentljattached  to  elegant  literature. 

Mr.  W .  then  gave  some  grave  cautions  on 
the  subject  of  partnerships  fortifying  his 
positions  by  some  striking  and  apt  quota- 
tions from  two  judgments  of  Lord  Eldon. 
Mr.  W.  said,  that  it  was  "mighty  easy  to 
rush  into  this  relation,  but  not  quite  so  easy 
to  escape  from  it,  however  intolerable,  alarm- 
ing, and  dangerous  its  continuance  might 
have  become..  He  recommended  t  gentle- 
man just  out  of  his  articles  to  become  a 
salaried  or  managing  clerk  for  a  few  years, 
if  he  had  the  power  of  doing  so,,  unless  he 
had  some  specially  advantageous  oppor- 
tunity of  estabUshing  himself  in  busmess, 
either  alone  or  as  a  partner.  This  would 
serve  to  enlarge  and  improve  his  know- 
ledge and  habits  of  business,  and  accustom 
him  gradually  to  a  sense  of  responsibility, 
besides  enabling  him  to  economize  his 
pecuniary  resources,  and  place  himself 
in  the  way  of  opportunities  of  which 
he  might  be  able  honourably  to  avail 
himself.  He  cautioned  a  young  man  ear- 
nestly against  relying  on  supposed  "connec- 
tion"— ^which  however  confidently  promised, 
and  brilliant-looking  in  the  distance,  **  too 
often  on  being  approached  melted  into  the 
mist  of  disappointment  /" 

Theremamder  of  the  Lecture  was  devoted 
to  a  series  of  practical  suggestions  for  the 
c'ondtict  of  professional  business  and  the 
guidance  of  the  practitioner,  in  the  discharge 
of  critical  moral  duties ; — aJI  of  which  were 
listened  to  with  that  deep  attention,  which 
manifestly  was  excited  by  a  sense  of  the  im- 
portance of  what  was  bein^  uttered.  Every 
sentence  teemed  with  significance,  affording 
matter  for  instructive  suggestion  aiterwards. 
We  cannot  pretend  to  do  more  here,  con- 
sistently with  our  limits,  and  in  justice  to 
the  learned  gentleman  who  is,  we  under- 
stand, ah-eady  at  press  with  the  Lectures, — 
than  barely  intimate  the  general  scope  of 
his  conduding  observations. 

He  said,  that  the  great  object  of  the  ho- 
nourable  practitioner  was  first  to  avoid  liti- 
gation ;  But  if  it  were  inevitable,  to  conduct 
it  like  a  gentleman — ^as  resolutely  as  might 
be,  but  still  with  courtesy,  temper,  and  li- 
berality— ever  remembering  that  ^e  object 
in  view  was  to  obtam  jusHee,  and'  that  by 
fair  and  honourable  means. — *' Begin  no- 
thing of  which  vou  have  not  well  considered 
the  end,**  said  Mr.  W. :  "don't  rush  into 
litbation  without  counting  the  cost,  taking 
a  morough  and  comprehen^re  view  of  your 
client's  interests  and  resonrees,  and  carrying 


your  eye  forward  to  the  ultinate  stage- 
when  you  may  see  your  dient  solksly 
gnimbling  at  your  bill  of  costs  I*^  —  Mi. 
Warren  proceeded  to  take  a  rapid  view  of 
the  stages  of  a  cause,  pointing  oat,  as  be 
went  on,  the  shoals  and  sunken  rocks  which 
lay  in  the  way  of  an  inexperienced  or  hasty 
piuu!titiouer»  and  giving  practical  suggestions 
for  avoiding  them. 

On  two  topics  he  dwelt  with  peculiar  force. 
— the  one  was,  the  guardianship  over  hia 
client's  conscience,  wmch  was  possessed  by 
the  attorney  and  solicitor,  with  reference  to 
swearing  affidavits,  answers  in  Chancery* 
&c.,  in  matters  affecting  the  dient  s  own 
interest ;  and  Mr.  W.  laid  it  down  as  a  car- 
dinal rule,  that  the  attorney  and  solicitor 
^  ought  to  extract  from  his  client  all  that 
he  really  knew  and  beUeved  on  the  subject 
,in  dispute,  be/ore  letting  him  see  in  which 
direction  his  interest  lay."  The  other  topic 
was,  the  great  responsibility  resting  on  at- 
torneys and  solicitors  -with  reference  to 
wills  ;  ascertaining  a  testator's  competency  ; 
giving  him  honest  advice;  and  carrying 
into  effect  a  testator's  instructions  effectu- 
ally. Mr.  W.  mentioned  here  a  noble  in- 
stance of  an  attorney  who  eeneroiuly  gave 
up  a  large  legacy  (40,000/.)  unexpectedly 
left  him  by  a  dient  who  had  quarrelled  with 
his  daughter,  to  setUe  it  on  that  daughter 
and  children.  This  interesting  anecdote 
elicited  loud  applause. 

Mr,  W.  dwelt  on  the  '"^uberrima  /IdeB** 
required  by  the  courts  to  be  exhibited  by  at-> 
tomeys  and  solicitors  ia  relation  to  tbo 
j)ioperty  of  their  clients :  on  the  sacred  ob* 
ligation  resting  on  them  to  have  all  their 
profession^  affairs  alwaysi  in  such  a  sirtis* 
factory  position  as  to  prevent  acdden^ 
sudden  illness,  or  death,  if  it  overtook  them, 
deranging  and  compromising  the  interesta 
which  had  heenentrustedtothiBm.  He  urged 
scrupulous  honour  in  paying  counsel's  fees*, 
whidi  were  a  debt  of  honour,  and  vne,.  thaie* 
fore>aniong  gentdemen,  and  of  unquestumable 
obligation.  An  attomey  and  solicitor  ahonld 
eschew  speculation,  as  ruinous  to  hsa  own  re- 
putation and  character,  and  the  interests  of 
his  client.  ''Who  would  knowingly  entmat 
property,  to  a.  speculating  attoDUsy.  auj  miMna 
than  to  a  apeculatiog  banker  Y' 

After  some,  other  intemsting,  and  uselul 
racommendations  of  this,  kind,  Mr.Wanea 
proceeded^  in  conclusion,  to  entree  bis. 
beacers  never  to  slip  into  the  derogatory 
habit  of  calline  their  department  ''thie 
hmmiler  branch/^  "  the  inferior  walk,"  of 
the  pxo&saion.  Which  wa»  auperior^.  and 
which  inferiori^  waa  a  %iMpriQn.fit  to  be  dift^ 


Sttperiar  CemrU :  BoUm. 


cassed  letween  only  the  weaker  raembera 
of  both.  Mr.  W.  congratnlated  the  pro- 
fbssion  in  possessing  the  Institution,  in  the 
Hall  of  vr)m\i  he  was  speaking ;  and  on  the 
steps  now  taring  to  organize  a  complete  and 
effectual  union  of  aU  members  of  the  pro> 
fession  in  town  and  country — a  moyement 
which  he  hailed  as  likely  to  conduce  greatly 
to  the  benefit  of  the  profession.  After 
again  adrerting  to  the  oath  which  erery 
attorney  and  solicitor  was  required  to  swear 
before  commencing  practice,  and  passin^i;  a 
just  but  temperate  compliment  to  the  at- 


tdS 

tomeys  and  soKcttors  of  the  United  King- 
dom, as  a  body  distingubhed  for  integrity, 
hcHnour  and  abittty,  Mr.  Wanren  conducted, 
with  much  animation,  by  expressing  a  hope 
**  that  they,  in  their  turn,  had  no  reason  to 
be  ashamed  of  his  brethren  of  the  Bar  of 
Great  Britain,  of  which  he  was  proud  to  be 
a  humble  member;"  and  with  these  ex- 
pressions, continued  Mr.  Warren,  **  of  cor- 
dial, but  independent  respect,  of  mutual  re- 
gard and  good  understanding,  and  of  true 
brotherhood,  I  now,  gentlemen,  bid  you  all 
farewell." 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

RXPORTSn   BY  BARRI8TBR8  OF  TBB   SEVERAL  COCTRTS. 


IXoXli  Caiurt. 
WylUe  Y.  EUice.  April  15,  and  May  29, 1848. 

BSCURITT  TOR  COSTS. — DEMURRER. — 
AMXNDBfBNT, 

An  order  for  the  plaintiff  to  gvoe  security  for 
costs  may  be  obtained,  as  of  course,  upon  a 
statement  showing  that  he  is  out  of  the 
jurisdiction,  introduced  by  amendment  after 
a  demurrer  allowed,  although  the  defend^ 
antf  knowing  the  plaintiff  to  be  out  of  the 
jurisdiction,  has  previously  permitted  him 
to  proceed  in  the  cause  without  requiring 
security. 

This  was  a  motion  to  discharge  an  order 
obtained  as  of  course,  by  which  the  plaintiff 
was  requked  to  give  security  for  costs  under 
the  following  circumstances: — The  bill  had 
been  amended  after  answer;  a  demurrer  had 
been  allowed  to  the  amended  bill,  and  leave 
given  to  amend  afresh.  The  order  to  f^ive  se- 
curity was  made  upon  a  statement  of  the  plain- 
tiff's residence,  contained  in  the  bill  as  re* 
amended.  But  the  plaintiff  was  out  of  the 
jurisdiction  at  the  time  when  the  original  bill 
was  filed,  and  this'  circumstance  was  well 
known  to  the  defendant  who  had  obtained  the 
present  order,  as  appeared  from  his  having 
given  notice  in  July,  1847,  soon  after  the  filing 
of  that  bill,  of  a  mouon  to  compd  the  plaintiff 
to  ffive  security  for  costs,  which,  however,  he 
had  afWrwards  abandoned,  and  on  the  afidi  of 
July  put  in  his  answer  to  the  bill,  which  led  to 
the  first  amendment. 

Mr.  T\imer  and  Mr.  Morris,  for  the  motion, 
contended  that  the  order  was  irregular  because 
obtained  as  of  course  after  answer,  without 
havinff  mentioned  the  fact  of  an  anmver  having 
been  filed ;  and  Hiat  the  defendant  having  taken 
proeesdiiigs  after  he  was  anrare  that  the  plam- 
tiff  was  out  of  the  jurisdiction,  had  pfeduded 
himself  from  ofatatniag  such  an  orden,  btcanst 
he  had  brought  the  additional  expense  upon 
himself.    Mosom  v.  Gardiner,  4  Bro.  C.  C.  436. 

Mr.  Teed  and  Mr.  Brett,  in  support  of  the 
order,  argned  Uiat  the  demurrer  having  put 
the  bkl  out  of  Court,  the  amended  bill  was  in 
het  a  new  bill;  and  the  order  to  give  eecurity 
fisr  costs  therefore  of  course,  since  it  «as<  c^ 


tained  upon  the  allegations  of  the  f^ntiff  him* 
self.  In  support  of  this  position  tkey  relied 
upon  the  fortn  of  the  order,  which  was,  that 
security  should  be  given  before  the  defendant 
should  be  obliged  to  demur  or  answer,  and  not 
an  order  to  stay  all  proceediogs  until  security 
should  be  given,  which  would  have  been  the 
case  of  an  order  to  give  security  made  in  the 
progress  of  the  cause.  They  stated  also,  that 
m  December  last  the  plaintiff  had  bean  in  this 
country,  and  had  since  gone  abroad  again ;  a 
fact  which  made  the  proceedings  previously  to 
December  immaterial  to  the  present  argument. 
They  cited  Hooper  v.  Paver,  6  Beav.  1/3. 

Lord  Langdalej  after  briefly  stating  the  focts 
of  the  case,  said,  that  the  order  was  (Ejected  to 
as  irregular  on  three  orounds, — Ist,  beeauso 
it  was  obtained  as  of  course  after  answers 
2ndly,  because  no  mention  had  been  made  of 
any  answer  being  on  the  file  when  it .  was  ap» 

Elied  for;  and  3rdly,  because  the  defendant 
ad  allowed  the  plaintiff  to  proceed  with  the 
cause  after  he  knew  of  his  being  out  of  the 
jurisdiction.  No  doubt  a  defendant  who  knew 
that  the  plaintiff  was  residing  abroad  at  the  time 
when  the  bill  was  filed,  if  he  did  not  then  apply 
for  security  for  costs,  was  bound  to  show  some 
reason  for  asking  for  it  afterwards.  But  he 
did  not  think  tms  rule  applicable  to  a  case 
where  a  plaintiff  subsequently  described  him- 
self, as  he  considered  the  plaintiff  bound  to  do 
on  amending  his  bill,.i£  sudi  was  the  foct,  aa 
being  out  of  the  jurisdiction.  With  regard  to 
the  effeet  of  the  denutrrer,itft  allowance  showed 
that  the  plaintiff  was  not  entitled  to  relief  m  the 
then  state  of  the  record  f  and  though  the  hill 
could  not  strictly  be  said  to  be  out  of  Court, 
when  the  Court,  b)r  giving  leave  to  amend,  had 
expressed  an  opinion  that  it  was  possible  the 
pluntaff  might  be  entitled  to  relief,  yet  the  aU 
lowanee  of  the  demursn,  with  leave  to  amend, 
must  be  eonsidered  as  putting  to  defeudunt 
into  a  new  couras  of  liii^aUon^  in  which  a  new 
description  given  by  the  pkdntiff  would  entitle 
him  to  require  security  lor  eoelB.  With  reiipyrd 
to  no  refereuce  being  made  to  the  answer  to  the 
(Ud  billt  he  thought  this  immaterial  under  the 
altered  state  of  the  case;  and  no  ne^igfttee 
had  been  ehowii  since  -the  hill  was 
He  should  nfoae  the  mo^sn  with  qoate. 
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Oict'Cbnittllar  at  enalauOr, 
J(mi  y.  Lord  CharUmoni.    May  4, 1848. 

DI81IZ8BAL  OP  BILL.— ORDBR  OF  13TB  APKIL, 

1847. 
Where  the  common  Order  to  amend  alM  is 
obtained,  but  not  served  until  the  defendant 
has  served  a  notice  of  motion  to  dismiss  for 
want  of  vrosecution :  Held,  that  the  order 
to  amend  was  of  no  efect,  and  the  defend- 
ant  entitled  to  dismiss  with  costs. 
In  this  case  plaintiff  obtained  the  common 
order  to  amend  on  the  4th  of  April.    On  the 
17th  of  April  defendant  served  a  notice  to  dis- 
miss for  want  of  prosecution,  and  on  the  18th 
plaintiff  served  the  order  to  amend  obtained 
on  the  4tlL    The  question  was,  whether  this 
was  a  good  service,  and  within  the  General 
Order  of  13th  April,   1847,  which  provides, 
that  ''pbuntiff  is  not  to  obtain  an  order  of 
course  to  amend  his  bill  after  a  defendant 
(being  entitled  to  move)  has  served  a  nodce  of 
motion  to  dismiss  the  bill  for  want  of  prose- 
cution." 

Mr.  Shtqtter,  for  the  motion  to  dismiss,  con- 
tended, that  the  order  of  April  did  not  apply  to 
the  case,  that  order  related  only  to  the  serving 
an  order  to  amend,  and  not  to  the  present  case, 
where  the  order  was  obtained  but  not  served. 
The  old  practice  therefore  applied  under  which 
the  order  to  amend  was  treated  as  a  nullfty. 
Anonymous  case,  7  Ves.  222  j  Morris  v.  Owen, 
I  Ves.  &  B.  523. 
Mr.  C.  C.  Berkeley^  contii. 
The  Vice-chancellor  said,  he  was  of  opinion 
that  the  defendant  was  entitled  to  dismiss  the 
bill  for  want  of  prosecution,  with  costs,  but  the 
plaintiff  might,  if  he  thought  proper,  file  a  re- 
plication. 


Mr.  mUeock,  contriL 

The  Vtee-Chancellor  made  die  ardex  diC 
missing  the  bill  as  againat  the  defendint 
Cowper. 


(In  Bankruptcv.) 

Stparte  Ckrke,  In  re  Tra^,  Readin0,  and 
Bmnngstoke  Railway.  Thvrsoay,  May  4, 1848. 

PROOF  ON   DEPOSIT  BY  8CRIP-H01dBR. 

A  scrip^lder  in  tht  compamy,  who  had  pnd 
his  deposit,  but  who  had  not  executed  the 
subscriberi^  ^eement^  through  thefauU, 
as  he  aUeged,  but  did  not  satirfaetorily 
prove,  qftht  company,  v>as  refused  permit 
sion  to  prove  for  the  aniount  qf  his  deposit 
against  the  estate  of  the  company,  which 
had  become  bankrupt* 


Jones  V.  Morgan.   April  18, 1847. 

DISMISSAL  OF   BILL. 

Where  a  motion  is  made  by  one  qf  several  de- 
fendants for  dismissal  of  the  bill  as  against 
kirn,  it  is  not  a  sufficient  defence  to  the 
motion  for  plaintiff  to  aver  that  the  delay 
is  occasioned  by  JSfieulHes  in  drawing  up 
an  order  made  with  respect  to  other  defeni- 
ants. 

On  the  14th  February,  1846,  the  answer  of 
Cowper,  one  of  the  defendants  to  the  suit,  was 
filed,  since  which  time  nothing  had  been  done, 
and  Cowper  now  moved  to  dismiss  for  want  of 
prosecution.  An  affidavit  was  filed  in  oppo- 
sition to  the  motion^  stating  that  some  other  of 
the  defendants  had  demurred  to  the  bill,  that 
the  demurrer  had  been  overruled  by  the  Vice- 
Chancellor,  but  that  it  had  been  carried  before 
the  liord  Chancellor  on  afip«d,  and  that  in 
December,  1846,  a  written  judgment  waa  ob- 
tained from  the  rmstrars,  but  owing  to  some 
difiicttlties  in  setding  the  minutes,  the  order 
had  not  been  drawn  up. 

Mr. /4BaMt,  for  the  motion,  contended  that 
this  vas  no  answer  to  the  motion ;  because  dis- 
put  8  were  eomg  on  betweeen  the  plaintiff  and 
other  defendants,  ih%t  was  no  reason  why  his 
diant  should  be  kept  before  the  Court. 


Thb  petition  was  presented  by  the  assignees, 
praying  that  a  proof  of  Mr.  Underwood  against 
the  estate,  which  had  been. allowed  by  the 
Commissioner,  might  be  expung^ ;  for  a  stay 
of  the  dividend  warrant ;  and  that  the  pe- 
titioner's costs  might  be  paid  out  of  the  estate. 
On  the  3rd  of  October,  1846,  a  fiat  was  issued 
against  the  Tring,  Reading,  and  Basingstoke 
nailway  Company,  and  on  the  6th  of  October 
it  was  adjudged  bankrupt,  and  assignees  were 
chosen.     On  the  22nd  of  Feb.,  1848,  Mr. 
Underwood  tendered  before  Mr.  Commissioner 
Shepherd  a  proof  for  52/.  lOt.  "  for  money  had 
and  receivea  by  the  company  to  his  use,  for 
which  he  had.  not,  nor  bad  any  person  by  bis 
order   or   to   his   knowledge  .  or   belief,  for 
his  use,  received  any  security  or  eatisfaetion." 
This  claim  was  opposed  by  the  assignees,  and 
Mr.  Underwood   being  examined  before  the 
Commissioner,  deposed 'that  he  claimed  the 
money,  which  haa  been  paid  on  the  9th  of 
October,  1845,  ks  a  deposit  on  shares  allotted 
to  him  by  the  company ;  that  he  aubseouently 
applied  to  sign  the  deed,  and  was  told  that  the 
secretary  was  not  at  home ;  that  he  wrote  to 
the  secretary  a  letter  stating  that  he  wanted  the 
shares;   that  he  again  applied  at  the  office 
of  the  company  about  three  weeks  after  the  said 
9th  of  October,  about  two  o'clock ;  and  that  he 
applied  two  or  three  times  oir  subsequent  dars 
between  the  hours  of  two  and  three  o'clock, 
but  was  told  that  the  deed  was  in  the  House  of 
Commons,  or  that  the  party  who  otight  to  be 
in  attendance  was  at  the  West  End.    The  letter 
of  allotment,  dated  the  30th  of  September,  1 845, 
stated,  that  the  deposit  must  be  paid  on  or 
before  the  9th  of  October  then  next,  to  one  of 
the  bankers  therein  mentioned,  who  ^would  give 
a  receipt  for  the  same  as  so  much  money  re* 
ceived  on  account  of  the  company,  which  receipt 
would  have  to  be  exchanged  for  scrip  certifi- 
oates  on  the  subscribers'  agreement  and  par* 
liamentary  contract  being  signed;,  the  letter 
alao  stated,  that  the  parliamentary  contract  and 
the  subscribers'  agreement  must  be  executed 
within  a  month  from  the  tranamission  of  the 
letter  of  altotment      The  scrip   certificates 
stated  as  Mows :—"  The  faddert  of  tUt  scrip 
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Jurioir  paid  the  depoeit  of  51. 6«.  per  share,  and 
execulM  the  anbechbers'  agreement  and  the 
partianentaiycontracfcv  ia  eatiUed  to  — — <  shares 
in  this  undertaking.'*     In  opposition  to  the 
daim,  the  secretary  and  wolicitor  of  the  com* 
paDv  deposed,  that  proper  persons  were  in  au 
tesdaDce  at  the  time  referred  to>  to  enable  per- 
8oa«  to  sign  the  parliamentary  contract,  and 
that  the  deed  waa  not  at  the  House  of  Com- 
mons at  the  time  alluded  to  by  the  claimant, 
and  that  no  scrip  bad  been  refused  to  any  per- 
SOD.   The  claim  was  adjourned  for  the  proouc- 
tion  of  further  eridenc^,  and  on  the  30th  March 
1848,  at  a  meeting  held  before  Mr.  Commis- 
sioner Fonblanflue,  (acting  for  Mr.  Commis- 
siooer  Shepherd^)  the  sffidavit  of  C.  E.  Ro- 
berts, connrming  Mr.  Underwood's  account, 
^u  produced.   Mr.  Commissioner  Fonblanque 
allowed  the  claim ;  and  this  petition  was  ac- 
cordingly presented.    It  appeared  that  the  sub- 
Kribers'  agreement  contamed  a  covenant*  that 
io  the  erent  of  the  act  not  being  passed,  each 
of  the  siibacribers  would  pay  rateably  the  ex- 
penses bcnrred  :  these  expenses  amounted  to 
19,342/.  3s.  Id,     At  the  hearing  of  this  petition 
an  affidavit  of  Mr.  Underwood  waa  produced, 
stating  that  there  had  been  gross  mismanage- 
ment of  the  affairs  of  the  company,  of  which 
several  instai|cea  were  given.  ' 

^x.BmsM  and  Mr.  Willet  supported  the 
petition. 

Mr.  T&rtU  and  Mr.  hogie  appeared  for  the 
respondent: 

The  following  cases  were  cited :  WaUtabh  v. 
Spottiiwoode,  15  Mees.  &  Wels.  501 ;  dememt 
r.  Todd,  1  Exch.  Rep.  2G8  ;  NockeU  v.  Croahie, 
3  B.  &C.8U;  and  IFoa/aer  V.SAonv,  3  Car.& 
Kir.273. 

Hit  HoRoiir  aaid : — ^Tfais  is  the  case  of  a 
baakniptcy,  not  of  an  individual  nor  of  any 
samber  of  individuals,  but  a  special  and  par- 
ticnlar  bankruptcy  of  a  company  under  the 
provisions  of  tht^  9  8c  10  Vici  c.  28.  The 
<|wstion,  whether  the  present  respondent  is  en- 
titled to  prove,  most  denend  upon  this,  namely, 
vbetber  at  the  time  of  tW  bankruptcy  the  com- 
pany were  rodebted— that  is,  whether  at  the 
time  of  the  bankruptcy,  if  the  event  of  the 
baakrapCcy  had  not  happened,  he  had  a  right 
^ptue  for  the  mone^  constituting  the  allqgcd 
^  in  respect  of  which  he  now  seeks  to  prove. 
He  seeks  to  prove  in  respect  of  a  sum  of  50 
S^ineas  paid  to  the  compaoyiinder  the  letter 
of  allotment.  If  a  few  individuals  of  the  com- 
P*07f  or  any  individual  connected  with  the 
company,  had  defrauded  him  in  respect  of  this 
Piyment,  it  would  not  be  material  now,  unless 


i  any  evidence  to  satisfy 
c^Apany  obtained  the  money  from  this  gentle- 
o»n  by  fraud.  He  meant  to  contribute  his 
'iionnr  to  a  fund,  upon  which  contribution  he 
*0Qld  (dace  himself  in  the  same  position^  what- 
ever that  might  be,  of  a  number  of  other  per- 
sons, also  contributors,  or  wlio  were  to  beconta 
coittributort ;   and^  as  evidence  of  that,  or  af 


a  scrip  certificate  of  the  performance  of  a  cer- 
tain condiUon  on  his  part.    Now,  if  upon  ap- 
plication for  a.  scrip  certificate,  he  had  been  re- 
fused ;  if  he  had  established  such  a  case  so  that 
judicially  it  could  be  pronounced  a  refusal,  it 
may  be  that  he  would  have  established  his 
case.    But,  upon  the  evidence,  I  am  not  satis- 
fied that  any  such  refusal  has  been  established. 
If  such  refusal  had,  however,  been  established, 
it  may  be  that  he  would  not  have  entitled  hioi- 
self  to  sue  for  the  money,  without  having  given 
some  notice  of  rescinding  the  contract,  or  de- 
manding the  money.    Upon  that  I  give  no 
opinion.    The  foct  is  here,  that  before  the 
bankruptcy  it  does  not  appear  that  he  had 
either  demanded  the  money  or  given  any  notice 
of  rescinding  the  contract.   Upon  what  ground 
then  can  I  say  that  the  company,  or  an  im- 
mense body  of  other  indiviauals— the  other 
contributors  who  had  received  from  him  his 
addition  to  their  common  fund— were  liable  to 
repay  him  in  particular  before  the  bankruptcy } 
The  circumstance  of  the  bankruptcy  cannot  in 
my  judgment  give  the  right.  He  must  establish 
a  case  of  le|^  or  equitable  debt  before  the 
bankruptcy;   that  is,  that  a  utate  of  things 
existed  in  conMequence  of  which  all  the  other 
members  of  the  company  were  bound  to  pay 
him  especially  his  demand,  this  sum  which  he 
had  contributed  to  the  common  mass.     No 
such  case  has  been  made  out.   He  is  not  entitled 
to  call  for  his  money  any  more  than  the  other 
contributors ;  and  if  all  of  them  had  a  right  to 
demand  their  money,  there  would  not  be  where- 
withal to  pa^.    They  all  stand  upon  an  equal 
footing,  having  a  right  to  share  in  the  ultimate 
residue.    What  reason  then  is  there  for  placin^^ 
one  in  a  better  position  than  another  ?    I  con-' 
fees  I  do  not  see  any.    My  impression  is  that 
there  is  not  any  debt,  and  I  am  verv  much  re- 
lieved from  any  embarrassment  and  difficulty  I 
might  feel  in  differing  from  the  learned  Com* 
missioner  by  this,  that  I  am  convinced  that  the 
alignment  and  the  evidence  here  have  been  and 
are  more  extensive  than  they  were  before  him. 
I  do  not  think  that  the  case  before  me  and  the 
case  before  him  can  be  considere<l  the  same. 
I  am  of  opinion  that  the  right  of  proof  is  not 
established.    -His  Honour  said,  he  should  re- 
serve the  question,  whether  he  could  give  the 
respondent  his  costs  out  of  the  estate,  until 
Saturday,  when  he  should  be  informed  whether 
it  was  intended  to  appeal-^a  proceeding  which 
he  meant  neither  )to  encourage  or  discourage. 

Jtfoy  6ih,  Counsel  for  the  respondents  in- 
timated that  they  ahould  not  appeal,  and  the 
costs  were  directed  to  be  paid  out  of  the  estate. 


of 
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idtorE^  his  waa  to  receive  [ 


(Before  the  Fo«r  Judges.) 

Fof/er  aad   another  v.   Temple^  executor 
T^lor.    Trinity  Term,  1848. 

PBACTicB. — ootmrv  cou vr.  ^— -  plaint.  — 

SUMMOMa. 

Wkerv  a  pkdnt  was  entered  with  the  derk  fff 
the  Comty  Court."  Foetdr  and  auother  v. 


tes 
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TmpUi  executor  of  Taylor,'*  and  the 
mons  served  on  the  drfendant  was  "  Foster 
and  another  v.  Temple,  executor  of  Thomp- 
son" the  judge  has  power,  in  order  to 
prevent  the  claim  being  barred  by  the 
Statute  of  Limitations,  to  direct  a  fresh 
summons  to  issue  on  the  original  plaiut, 

A  PLAINT  was  entered  at  the  County  Court 
for  the  district  of  Westminster,  under  the  9  & 
10  Vict.  c.  95,  *'  Foster  and  another  against 
Temple  as  executor  of  Taylor."  In  the  sum- 
mons which  issued  on  the  plaint  the  action  was 
described  "  Foster  and  another  against  Temple 
as  execuUnr  of  Thompson."  When  the  cause 
came  on  to  be  heara,  and  the  objection  was 
pointed  out,  the  judge  was  of  opinion  he  could 
not  hear  it  on  such  summons,  but  directed  a 
fresh  summons  to  issue  on  the  original  plaint, 
aa  that  the  case  might  come  on  to  be  heard  the 
next  time  the  Court  was  held.  This  was  done 
in  order  to  prevent  the  claim  being  barred  by 
the  Statute  of  Limitations.  A  nde  nisi  was 
afterwards  obtained  for  aprohibition  to  restrain 
the  judge  of  the  County  Court  from  proceeding 
with  the  cause. 

The  Attomey^General  (Sir  J.  Jervis)  for  the 
judge  of  the  Court.  The  plaint  being  properly 
ana  ccmrectly  entered  with  the  officer  ot  the 
Court,  it  is  competent  for  the  judge  to  direct  a 
fresh  summons  to  issue  when  it  appeared  that 
the  first,  by  reason  of  a  mere  clerical  error,  had 
become  inoperative.  Sectbn  69  directs,  that  a 
plaint  in  writing  shall  be  entered  with  the  clerk 
of  the  Court,  stating,  the  names  and  ibe  last 
known  plaoes  of  abode  of  the  parties,  and 
*' therefore,  a  summons,  stating  the  substance 
of  the  action,  and  bearing  the  number  of  the 
pbnnt  on  the  margm  thereof  shall  be  issued 
wider  the  seal  of  the  Court,  according  to  such 
form,  and  be  served  on  the  defendant  so  many 
days  before  the  day  cm  which  the  Court  shaiU 
be  holden  at  which  the  cause  is  to  be  tried,  as 
ahall  be  directed  by  the  rules  made  for  regulat- 
iag  the  practice  of  the  Court,  as  hereinafter  pro- 
Tiiedi  and  no  misnomer  or  inaecurate  de- 
scription of  any  person  or  place  m  any  such 
idaint  or  summons  shall  vitiats  the  same,  so 
that  the  person  or  place  be  therein  described  so 
as  to  be  commonly  known."  The  rules  of 
ptactice  which  have  been  settled  bv  the  judges 
aov  form  part  of  die  act^  and  the  power  of 
amendment  given  by  rule  12  is  apphcaUe  to 
the  present  case.  Rule  12.  ''Where  any  such 
annuBons  haa  not  been  served,  as  herannefore 
directed,  the  judge  may,  in  his  discretion*  in 
<^dflr  to  save  the  Statute  of  Limitations,  dirsct 
another  summons,  or  successive  summonses,  to 
be  issued,  bearing  the  same  date  and  number 
as  the  first  summons.'*  In  Hugg^  v.  Parhn,* 
the  irregularity  was  in  the  service  of  the  writ, 
bat  the  writ  itself  was  good. 

Mr.  UdaU  appeared  for  the  plaintiflT  in  the 
action. 

Blr.  ^iTT^,  in  support  of  tiie  mk.  By  see. 
^n  75  of  the  County  Courts  Act,  it  is  enacted 
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"that  no  evidence  shall  be  given  by  l^e  plain- 
tiff on  the  trial  of  any  such  cause  as  aforesaid, 
of  any  demand  or  cause  of  action,  except  such 
as  shall  be  stated  in  the  summons  hereby  di- 
rected to  be  issued."  By  rule  12  of  the  prac- 
tice of  the  Court,  which  has  been  refmed  to, 
power  is  only  given  to  the  judge  to  direct  a 
fresh  summons  to  issue  where  the  first  baa  not 
been  served ;  but  in  the  present  case  the  aom- 
mons  was  served,  and  therefore  that  rule  does 
not  apply.  The  defendant  can  only  know  the 
cause  of  action  from  the  summons,  and  when 
that  is  served  he  must  attend  the  Court  to  pre- 
vent judgment  being  given  in  his  absence.  In 
Roberts  Y.  Bate^  it  was  held  that  where  parties 
have  pleaded  in  abatement  for  non-joinder  of  a 
defendant,  this  Court  will  not  set  aside  the 
plea,  or  i^ow  the  writ  to  be  amended,  on  the 
ground  that  the  plaintiff  is  barred  by  the 
Statute  of  Limitations  from  bringing  a  fresh 
action.  The  summons  must  be  taken  to  be  the 
commencement  of  the  action,  and  that  bavins 
failed  by  reason  of  the  neglect  of  the  plaintiffi 
he  must  make  a  fresh  plaint  before  he  can  he 
heard.. 

Lord  Daamon,  C.  J.  I  do  not  think  that  we 
ought  in  this  case  to  interfere  bv  granting  a 
prohibition.  The  judge  of  the  County  Coort 
has  decided,  and  I  think  rightly,  that  a  fresh 
summons  may  issue  on  the  origmal  plaint. 

Mr.  Justice  Patteson.  I  think  the  first  sunif 
mons  was  a  mere  nullity. 

Coleridge  and  Erle,Ji.  concurred. 

Bule  diacharged. 


Cammoti  ^UaM. 

Baiky  v.  Robfon.    Easter  Term,  1&4S. 

COUNTY  courts'  ACT.— BUOOESTION  TO  DI- 
PRIVS  OP  COSTS.  —  INStJFFICIBNCY  OF 
AFFIDAVIT. 

The  i^pdavit  in  smport  qf  amis  to  eato'  a 
suggestion  to  deprioe  a  plaintiff  of  coits 
wider  the  County  Courts*  Jet,  9  ^  ^0  V*^- 
0.  96,  s.  129>  must  show  thai  ths  cam(9 
action  arose  within  the  jurisdiction  of  tk 
County  Court  within  which  the  d^endaU 
dwelt  or  carried  on  butinoss  ai  the  time  v 
the  action  brought,  as  required  by  the  I2»tk 
section* 

Lush  showed  cause,  in  this  case,  sgaios^ 
a  rule  obtained  to  enter  a  suggestion  upon  the 
record  to  deprive  the  plaintiflToif  his  costs,  under 
the  Coutttv  Courto'  Act.  9  &  10  Vict,  c  95.  He 
objected,  ttiat  the  affidavit  in  support  did  not 
show  that  the  cause  of  action  arose  within  the 
jurisdiction  of  the  Court  withui  which  the  de- 
fendant dwelt  or  earned  on  lus  business  at  the 
time  of  the  aetion  brought,  and  therefore,  under 
the  128th  section,  the  concurrent  jurisdiction 
of  this  Court  M  not  suffidently  appett  to  hive 
been  taken  away.  To  bring  the  case  within^ 
operation  of  the  139^  section,  which  deprived 
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the  plaintiff  of  costs,  the  defendant  in  his  affi- 
davit was  bound  to  negadve  the  excepted  cases 
specified  in  tlie  128th  section. 

H.  Simom,  in  support  of  the  rule,  submitted, 
that  it  was  not  necessary  to  state  in  the  affidavit 
that  the  catts»  of  aetioii  arose:  widnm  the  juris- 
(fiction  x>f  the  Court  within  which  the  defindant 
dwelt  or  carxied  on  husioess. 


169 


Per  aariam.  The  affidavit  ought  to  have 
that  statement  as  well  as  the  others,  in  order  to 
show  that  the  plaintiff  was  precluded  under  the 
County  Courts'  Act  from  availing  himself  of  the 
concurrent  jurisdiction  reserved  to  the  Superior 
Courts  by  the  12ath  section,  sad  expressly  re- 
ferred to  in  the  1 29th  section. 

Rule  discharged. 
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ABSCONDING  TO  AVOID  PBOCC88. 

31sf  Gemerai  Order  tf  May,  1845.— Where 
a  party  anainst  whom  a  judgment  had  heen  re* 
cavmd^had  taken  advantage  of  a  stay,  of  eze- 
entian  to  convert  all  hia  personal  propisrty  into 
aooey  and  go  abroad,  after  notice  from  the 
creator  that  he  intended  to  file  a  bill  to  ez^orce 
tde  judgment  against  his  real  estate  as  soon  as 
the  mterval  required  for  that  purpose,  b^  the 
Hat;  1  fc  2  Tict.  b.  110,  should  have  expired : 
Bdd,  oasveh  bill  being  filsd  accordingly,  that 
the  defisadant  was  to  be  considered  aa  navinj 
aheoaoded  to  avoid  process  in  this  suit,  ani 
theretoe,  atall  events^  witbia  the  31st  Order 
sTMay,  184$. 

Baft  seBito,ifithad  appeared  tiuit  he  had 
gone  afaroad  within  two  years  before  tiie  filing 
e£  the  bfll  to  avoid  pooees  generally,  that 
would  have  been  snflteieBt  within  the  meaning 
efliiB  order.    Gape  r.  SM$$ea^  2  FhilL  404. 

AFFIDAVITS. 

Molton. — Defendent  moved,  on  aflSdavits,  td 
disBoUpa  ao  enorfe  injuaetiQa*    The  motbn 
sfeood  over  at  tDe.plaiiitiff*8  request,    fhe  de* 
(then  fllea  his  answer;  alter  wfaMi  the 
I  filed  several  affidavits;    On  tiie  motion 
^TSBumed,  those  affidtevita  were  held  to  bo 
Woadmr.  Field,  l&  Sim.  dIO/r. 

▲vnoAvrr  of  sbbvics  of  obdxb. 
Ab  affidavit  of  thia  aervice  of  aik  order  of  the 
Cooit»  BUMtstaSs  thai  snch  order  was.  "  doly 
nseed  and  atteeed.'*    WiUtttm  yt^  fViOeUh  5^ 
Hare,  597- 

AXaNDMBNTS  AT  THB   HBABINtl. 

Aji  order  made  at  the  hearing  of  a  caufe  m 
the  Gomt  bsiow,  by  which  the  ^aintiff  wtto  al- 


lowed  to  amend  his  bill  for  the  purpose  of 
making  a  better  case,  but  not  to  alter  the  prayer 
or  go  into  new  cadence,  and  the  defendant  was 
to  be  at  liberty  to  put  in  a  further  answer,  and 
examine  witnesses,  if  necessary,  in  support 
thereof  was,  upon  appeal,  discharged.  And 
the  practice  generally  of  allowing  amendmenta 
at  the  hearing,  except  for  the  purpose  of  making 
the  record  complete  as  to  parties,  or,  under 
particular  circumstances,  adapting  the  prayer 
to  the  case  made  and  proved,  was  reprobated 
as  dangerous,  and  unwarranted  by  the  esta- 
blished rule  of  procedure  in  Courts  of  Equity.. 
Waits  v.  Hyde,  2  Fhill.  406. 
Case  cited  in  the  jndgnent:  Polk  v.  Clinton^lS 
Ve8.6S. 

ANSWBB. 

CoM/rvelffOK  of  the  38#i  Order  of  August, 
1841,  decUmng  to  answer  mterrbge^ories. — A 
dsfendttit  cannot,  under  the  38th  General  Or^ 
der  of  Auf^nst^  1841,  decline  to  anewer  any  in- 
terrogatones,  merely  on  the  ground  that  l2ie 
bill  is  open  to  a  general  demurrer.  Mason  r. 
Wakeman,  2  PhiiL  616. 
OtaM  cited  in  the  jtxdgment :  Dolder  v.  Lord 

Huiitingfield,lt  Yes.  283;  Faulderv.  Stuart,. 

11  Yes.  t96  }  Sfaaw  v.  Cbing,  11  Yes.  803. 

APPEAL. 

Bitparte  order. — The  Lord  Chancellor  will 

not  beer  a  motion  by  way  of  appeal  from  an 

esfoirte.  order  pronotmeed  by  another  branch 

of  the  Court.    Sturgeon  t.  Hooker,  %  FhilL 

APV«4BAireB. 

Bg  piamti^. — When  a  snbnCBna  to  answer 
an  amended  bill  had  been  served  on  defendant's 
solicitor :  Hdd,  tliat  an  appearance  could  not 
be  entered  by  the  plaintiff  for  tiie  defimdant, 
under  the  29th  Order  of  May,  1845.  Sewett  y^ 
Qoddms,  1  De  6.  &  S.  126. 

Case  cited:  Marquis  ofjHertford  v.  S«USBe»15 
Sim.  489. 

See  Service  qf  Subp^Ana. 

A88BT8,  ADMISSION  QV. 

See  Jii^erasi  eft  Irfffscy. 

CBKOlTOBa*  8UTT. 

Costs  at  lew. — In  a  creditor's  suit  the  plain- 
tiff did  not  eetablisb  hie  debt  tit  the  hearinfl; 
\aA  i^  Gowt  sitained  the  b%  S**^  ™^ 
tohms«aaitUMu    He pNaufled other 
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evidence  and  recovered  in  the  action.— Decree 
for  payment  of  the  debt  and  cpste  in  equity*  but 
no  costs  given  of  the  proceedings  at  law,  Greg' 
son  V.  Booth,  5  Hare,  536. 

CR088  CAUBS* 

See  Hmhand  and  Wife. 

DBCRBB* 

Ineomistency, — Inqttme$  to  be  Umited  to  issue 
raised  in  pteadings.^On  abiU  subaequently^ 
filed  by  the  father  against  the  plaintiff  in  the 
former  suit,  complaining  that -since  he  had  got 
into  possession  of  the  estate  under  that  decree 
he  had  refused  to  perform  the  stipulations  in- 
the  father's  favour,  of  the  first  agreement,  and 
praying  specific  perfonkiance  thereof;  the  Vice* 
Chancellor  beinff  of  opinion  at  the  hearing, 
that  the  plaintiflT  had  no  equity  for  such  rdief, 
but  that  he  had  a  right  to  be  restored,  as  for  as 
possible,  to  the  condition  in  which  he  stood  at 
the  time  of  that  agreement,  gave  him  leave  to 
insert,  by  amendment,  an  alternative  prayer  for 
relief  of  that  kind ;  and  on  the  amended  reeord 
directed  certain  inquiries  on  that  footing,  con- 
ceiving that  such  decree  was  not  inconsistent 
with  that  in  the  former  suit.  But  on  appeal 
by  the  plaintiff,  the  Lord  Chancellor  held  the 
contrary,  and  that  whether  the  present  plaintiff 
was  or  was  not  entitled  originally  to  enfom 
the  first  agreement,  the  present  defendant,  by 
taking  a  conveyance  of  the  estate  under  the 
former  decree,  had  waived  any  equity  he  mi^t 
have  had  to  resist  such  a  claim ;  and  his  lord- 
ship made  a  decree  for  specific  performance,  at 
the  same  time  disapproving  oi  the  order  for 
amending  the  prayer,  which  had  not  been  ap- 
pealed from^. 

Observations  on  the  importance  of  confining 
inquiries,  directed  by  a  decree,  strictly  to  the 
issue  rai^d  by  the  case  i)pon  the  pleadings. 
Belkmyy.  S<^ne,  2  PhilL  426. 

See  Enrolment  of  Decree. 

DlftlfiaaAL  OF  BILL. 

'  1.  Where  action  not  hrongkt  as  ordered,'-^ 
Where  a  bill  is  retained  at  the  hearinpr,  with 
liberty  to  ^he  plaintiff  to  bring  an  action,  the 
order  ought  to  go  on  to  direct  that  in  ease  the 
action  be  not  brought  within  a  certain  time,  the 
bill  shall  stand  dismissed.  Wood  v.  HomrMe, 
2  Fhill.  382. 

2.  Reference  as  to  titie. — Pending  a  referenoe 
of  tikle,  ordered  upon  motbn,  in  a  suit  for  spe* 
cific  performance,  the  defendant  cannot,  under 
the  1  i4th  Order  of  May,  1845,  disiaiss  the  bili 
for  want  of  prosecution.  Collins  v.  Greanes,  5 
Hare,  596. 

ENROLMENT  OP  DECREE. 

To  prevent  the  enrolment  of  a  decree,  the 
order  for  setting  down  the  cause  to  ^  re-hf  ard 
must  be  actually  served,  and  notice  of  its  hav- 
ing been  made  is  not  sufficient.  Gfrooai  t. 
5rii»^o»,  2.FhiU.  384. 

BXCSPTIONE. 

Jn^mefion.— A  refa^nce  instonter  of  except 
ticmainan  injunction  case.  Upon  an  eapar^ 


motion,  is  regular,  notwithfetancfing  the  16th 
General  Order  of  May,  1846,  Art.  25.    Teet- 
dale  V.  Swindell,  9  Beav.  491* 
See  Referring  Exceptions. 

rUBTBBE  DIRECTIONS. 

Milters  at  issue  at  the  first  hearing,  which 
are  neither  decided,  put  into  a  train  of  investi- 
gation, nor  reservea,  must,  on  further  dine- 
tions,  be  regarded  either  as  abandoned  or  u 
points  on  which  the  plaintiff  was  entitled  to  no 
ord^. 

At  the  first  hearing,  liberty  was  given  to  the 
defendant  to  bring  an  action  as  to  a  cfaari^e. 
He  abstained  from  doing  so :  Held,  that  in  the 
absence  of  some  proper  excuse,  the  charge 
must  be  considerea  as  having  failed.  JPotfta^. 
ham  V.  Sherbom,  9  Beav.  424. 

GUARDIAN. 

See  Infant. 

REARING  OF  CAUSE. 

See  Amendment  at  Hearing  ;  Jurisdietion. 

HUSBAND  AND  WIFE. 

Cross  cause. — Stay  ofproeeedtngs.-^kWlhj 
a  husband  and  wife,  in  right  of  the  wife  againit 
her  father,  for  an  account,  and  a  cross  bill  bv 
the  father  to  establish  a  set-off.  The  husband 
having  put  in  a  separate  answer  to  the  cross 
bill  without  leave  of  the  Court,  and  hariBf 
filed  a  replication  in  the  original  suit,  an  order 
obtained  by  the  father  from  the  Court  below  Xo' 
sUy  proceedings  in  that  suit  till  the  wife  should 
have  answered  the  cross  bill,  was,  on  suspicion 
of  collusion  between  the  father  and  daughter, 
discharged.    Lenaghan  v.  Smith,  2  PhilL  537* 

INFANT* 

Guardian, — ^After  an.inlant  defendant  had 
appeared,  the  plaintiff  moved,  under  the  32nd 
Order  of  Majr,  1845,  that  /.  8,,  a  solicitor, 
might  be  appointed  the  infant^  guardian,  to 
answer  the  bill  and  defend  the  suit :  Held,  that, 
as  the  infant  had  appeared,  the  Court  might 
grant  the  motion  on  an  affidavit  stating,  merelf, 
that  notice  of  the  motion  had  been  ser^  on  the 
solicitor  who  had  entered  the  appearance,  after 
the  expiration  of  the  time  alloiwed  for  answer- 
ing,.and  more  than  six  days  before  the  hearing 
of  the  motion.    Cookson  v.  Lee,  15  Sim.  802. 

INJUNCTION. 

Altor  an  injunction  had  been  granted,  re- 
straining a  defendant  from  perailling  a  certaiB 
injmrious  effect  to  be  produced  by  a  given 
cause,  (but  not  otherwise  restraining  say  de- 
finite  act,)  the  apprehended  imonr  took  place, 
but  the  defendai^ts  denied,  to  tne  nest  of  their 
belief,  that  it  arose  from  the  alleged  ceuee;  and 
the.Cbiirt,  in  such  circumstances,  refused  to 
treat  the  defendants  as  contumacious,  until  it. 
should  have  been  conclusively  determined  by  a 
verdict  at  law  that  the  injinry  comphdned  of 
was  produced  by  the  cause  assigned.   > 

^e  verdict  of  a  jury  on  the  trial  of  one  issue 
had  found  that  the  forbidden  caiiee  would  pro- 
duce the  effect,  but  inasmuch  as  a  new  trial  of 
the  issue  had  been  directed,  the  Court  would 
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not  tKst  the  yerdict  «f  the  jury,  on  the  first 
tnel^u  euifieieiit  evidence  to  connect  the  cause 
with  the  effect,  for  the  purpose  of  proceeding 
at  upon  a  breach  of  the  injunction.  Dawsw 
T.  Ps9er,5  Hare,  424. 
Cm»  eitad  in  tbe  jndj^mmit:  Blsckenore  t.  Gla* 
■MMfgMiahire  Caaal  Compaay,  1  Hjrl.  &  K. 

td4w 

See  BaetpiUm$. 

INTBRXST  OP   LKOACY. 

AdmisMkm  of  assets, — Pkyment  by  the  exe- 
cotor  of  the  interest  of  a  legacy  to  the  tenants 
for  life  under  the  will  is  not  conclusive  as  an 
admtssioii  of  assets  by  the  executor;  but  such 
payment  ma^  be  explained  as  having  been 
made  by  mistake,  or  for  other  reasons  or 
causes  ;  and  in  that  case  the  usual  account  of 
ssseto  may  be  directed  at  the  suit  of  parties  in- 
terested in  the  estete.  Postietkwaiie  v.  Monmsey, 
6  Mare,  33  n. 

Cue  cited  in  the  jadfment :  Bernard  r.  Pnm* 
iiret^&lfyl.dcCr.63. 

INTBItROOATORIBS. 

1.  Application  for  leave  to  exhibit  interroga- 
tones  in  the  Master's  office,  for  the .  examina- 
tion of  an  executor,  the  object  being  to  charge 
him  wiih.a  breach  of  trust  not  ndsed  by  the 
pleadinip^  refused  with  costs. 

A  bond,  i^ven  by  a  testator  to  his  daughter, 
was  assigned  by  her  and  her  .husband  to 
trustees  ftur  the  daughter  and  children.  The 
hosbaad  and  wife  subsequently  assigned  it  to 
A.  B.  to  secure  a  debt.  After  the  testator's 
death,  his  executor,  with  notice,  as  he  alleged, 
of  the  finit  assiffument,  paid  to  A^  JB.  Ihe 
amounlofthedebt.  A  decree  was  made  for 
taldng  te  nanal  accounts  of  the  testator's 
estate,  and  tiie  trustees  claimed  the  amount  of 
tbe  bond;  but  the  Master  being  of  opinion 
that,  a9  the  matter  stood,  the  payment  of  the 
executor  to  il.  B>  was  good,  an  application  was 
made  to  the  Court  by  the  wife  and  children 
(defendanta  in  the  cause)  for  leave  to  examine 
the  executor  aa  to  the  fact  of  notice,  but  it  was 
refosed  with  «oata.  Fbrd  r.  Bryent,  9  Beav. 
410. 

2.  Under  a  common  decree  against  an  execu- 
tor to  take  the  accounts,  the  executor  was  in- 
tsnogaladittto  two  specific  sums,  and  he  fully 
aaswered.  A  new  aet  of  intarrogatories  were 
exhibited  with  a  view  of  throwing  discredit  on 
tiuB  anawer:  Held,  that  the  Master  was  wrong 
in  allowing  them.  Stitkermore'  t.  Dimes,  9 
Bssv;5ia. 

See 


•XmBOVLARITY. 

OmiiHngio  serve  notice  qf  replication,  pJea, 


ijfv, — The  omission  by  a  par^  to 
lerve  nodce,  according  to  the  23rd  General 
Order  of  October,  1842,  of  filing  a  replication, 
plea,  deqrarrer,  &c.,  on  the  opposite  party,  on 
the  same  dajr  that  the  replication,  plea,  demur- 
er, &c.,  is  filed,  will  in  ordinary  cases  be  cor- 
rected, not  by  rendering  the  replication,  plea, 
^urrov  ^c,,  inoperative,  or  taking  it  off  the 
fife  for  irregubrityi  but  by  extending  the  'time 


aDowed  to  ihe  opposite  party  for  taiung  the 
next  step  in  the  cause,  so  as  to  give  him  the 
benefit  of  the  time  which  he  would  otherwise 
lose  by  the  delay  in  the  service.  Wrigki  v. 
Aegle^  6  Hare,  107. 
See  Time  to  Answer,  U 

ISSUES. 

Ecclesiastical  Comrt,  —  Prohibition.  —  It 
being  suggested  that,  in  consequence  of  the 
subject-matter  of  the  plaintififs  claim  being  an 
ecclesiastical  one,  the  proceedings  nece«sar]f 
for  ascertaining  his  rigot  would  have  to  bi 
commenced  in  the  Spiritual  Court,  the  order 
(2  PhiU.  291)  was  vaned  merely  by  giving  the 
plaintiff  liberty  to  take  such  proceedings  (in- 
stead of  bringing  an  action)  as  he  might  be 
advised^  for  the  purpose  of  establishing  his 
right}  tiie  Court  being  of  opinion  that  the  pe- 
culiar nature  of  the  demand,  and  of  the  remedy 
applicable  to  it,  afforded  no  reason  for  depart- 
ing from  ita  usual  course  of  procedure  in  a  case 
in  which  ita  jurisdiction  was  resorted  to  merely 
as  an  ancillary  to  a  legal  right.  ButUu  v. 
Masters,  2  PhiU.  529. 

JURISDICTION. 

Defendant  not  served  with  process, ^^Hearing 
as  against  the  other  defendants^ — In  a  suit  of  a 
legatee  claiming  several  legacies  under  the  will 
and  codicils  of  the  testator,  against  the  execu- 
tor, naming  as'  a  defendant  another  legatee, 
who  under  one  construction  of  a  bequest  would 
be  entitled  to  an  interest  in  one  of  tbe  legacies 
claimed, by  the  plaintiffs,  the  plaintiffs  alleged 
by  their  bul  that  the  other  legatee  so  named  as 
a  defendant,  was  out  of  the  jurisdiction,  but 
did  not  prove  it ;  and  upon  motions  expartcs 
supported  by  afiidavita,  that  such  other  legatee 
could  not  be  found  to  be  served  with  process^ 
obtained  leave  to  file  a  replication,  and  after- 
wards to  set  down  the  cause  against  the  defend- 
anta who  had  appeared  and  answered.  At  the 
hearing,  the  absence  of  the  other  legatee  waa 
urged  by  the  executor  as  a  pretiminary  objec- 
tion to  the  hearing  of  the  cause ;  but  the  Court 
heard  the  cause  upon  tbe  questions  of  construc- 
tion on  the  bequesto  in  which  the  absent  lega- 
tee waa  not  interested,  and  reserted  the  con- 
sideration Of  the  question  aa  to  the  bequest, 
in  whieh.il  was  suggested  that  the  absent  party 
had  an  interest,  directing  that  legacy  to  be 
bixraght  into  Court,  and  also  dicecting  an  in- 
quiry before  the  Maater»  whether  tbe  absent 
Sirty  waa  out  of  the  jurisdiction,  ^foret  v. 
orefft.fi  Hans,  12ft, 


LBGACT. 


See  Imterest  on. 


OBOBR. 


See  AMdaeit  of  Serviee  if:  ^pp^al :  Sirik- 
ing  mi$  Cense, 


PAUPBR. 


A  party  being  in  poaeeaaion  and  enjoyment 
of  the  property  in  queation,  which  was  worth 
1401.,  and  TO/,  a  yjear,  dispaupered.    TfiprsU 
Tegkr,  9  Beav.  493. 
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JbMifftiodlDigeit qf  Cases:  Coigrts of  Bqmt/, 


PXTITIOii;. 

The  petitkm  of  a  pereon  not  a  iwrfy  to  ihe 
fame  must  ttate  bis  readenee,  otfaenrise  it 
cannot  be  beard.  Glazbrook  ▼•  Giilait,  9  Beav. 
492. 

PBTITION  OP  BIOHT. 

It  is  not  competent  to  the  King,  or  radMr  to 
bis  responsible  advisers^  to  refuse  capriciously 
to  put  into  a  due  course  of  investigation-,  any 
proper  question  raised  on  apetition  of  right. 
SetMe.  Ryves  v.  Duke  of  JveUiHgton,  9  Beav. 
679. 

PROCESS. 

See  Jurisdictum  s  Absconding. 

PKODUCnON  OF  0«BD«, 

DeUoery  to  the  depositor. — Deeds  brought 
into  Court  by  the  executor  under  the  common 
order  for  production  of  documents  made  in  a 
creditor's  suit,  win,  after  the  debts  are  paid,  be 
ordered  to  be  delivered  up  to  the  party  by  whom 
they  were  deposited ;  and  the  Court  refused  to 
order  such  deeds  to  be  delivered  to  the  plain- 
tiff in  the  cause,  although  he  was  the  tenant 
for  life  of  the  estate  comprised  in  the  deeds. 
Phuikett  y.  Lewis,  6  Hare,  65. 

l*ROHIBmON. 

See  Issues* 

PUBLICATION.      « 

If  a  cause  was  at  issue  before  the  Orders  of 
May,  1845,  came  into  operation,  publication  in 
it  cbes  not  pass  either  under  the  111th  Order, 
or  by  giving  rules  accorcUng  to  the  old  practice ; 
but  a  special  order  must  be  made  for  the  pur- 
pose.    Thomas  v^  Lewis,  15  Sim.  296. 

Caaseoitsd  in  the  ladgmeoti.Wheatlayv.  Wbeaft- 
ley.  7  B«wr.  b?7 ;  Lovell  v.  Blew,  13  Bin. 
49f. 

See  SirikinginU  Cause. 

BBCBimU 

A  receiver  of  a  moiety  of  an  estate,  claimed 
by  the  plaintiff  as  tenant  in  common  with  the 
defendant,  who  was  in  possession  of  the  whole, 
granted,  under  the  circumstances.  Hargrave 
▼.  Hargraoe,  9  Beav.  549. 

BBPBBBINO  BXCBPTXONS. 

Ezoeptions  to  answer  will  not  be  erdered  to 
be  taken  off  the  file  because  the  order  of  refers 
enoo  is  not  served  in  due  time.  But  if  the 
pbdntiff  serves  the  order  after  the  time,  and 
obtains  a  warrant,  the  defendant  is  entitled  to 
to  the  Court  for  his  coeta.  AUss  ^. 
A,  1  De  G.  &  S.  192. 
Case  cited  in  thejudirment:  DslCon  v.  Haylsr. 
1  Phill.  S\$. 

8BPABATB  ACCOUNT. 

In  order  to  save  the  expense.^  serving 
different  parties,  an  inconsiderable  aggiegi 
Ihnd  was  ordered  to  be  severed  and  carried 
over  to  sepuate  contingent  accounts.  HandUy 
^  lftea(^»  9  Beair.  49S. 

BBRVICB   or  BUBPCENA. 

Condiiumal  appearaneer^K  defendiBt,  eenred 
whh  an  irregular  copy  of  a  subpoma  to  appear 


and  answer,  has  a  right  to  hsve  soch  •ervie^ 
discharged  with  costs,  if  he  applies  spe^y* 
and  he  may  be  heard  upon  entering  a  con<^ 
ditional  appearance  with  the  registrar.  Jokssm 
V.  Barnes,  1  De  G.  &  S.  129. 
See  Ahscond&ng  to  avoid  Process, 

SBTTINO  DOWN  CAUSE. 

Orders  giving  leave  to  the  plaintiff  to  ffle  a 
replication,  and  to  set  down  the  cause  as 
against  the  defendants  who  had  appeared  and 
answered :  upon  affidavits  that  another  defend* 
ant  could  not  be  found  to  be  served  with  pro* 
cess,  the  plaintiff  being  unable  to  make  the  suit 
effectual  against  such  other  defendant  under 
any  of  the  General  Orders  of  the  Court. 
Mores  v.  3foref ,  6  Hare,  I27>i 

STAT  OP  PROOnDTN0B. 

See  Husband  and  Wife. 

STOP   OBDBIU 

1.  Form  of  stop  order  when  husband  and 
wife  join  in  an  assignment  of  the  wife's  rever- 
sionaiy  those  In  Mtion.  Moreau  v.  PoUey,  1 
]>eG.  &S.  143. 

2.  Stop  order,  dbreeting  that  a  tin  box  in 
Court,  containing  tnmpUu  securities,  should 
not  be  parted  w&  without  notice  to  fbie  pe* 
titioner.     Williams  v.  8ymonds,  9  Bear.  523. 

3.  A  petition  for  a  stop  order  was  served, 
not  only  on  the  assignor,  bnt  on  die  other 
parties  to  ihe  cause.  Tlie  jMtioner  was  ordered 
to  pay  the  costs  of  the  latter.  QkuArot^  t. 
Gi/toff,  9  Beav.  611.  • 

'STRIKING  OUT  CAUBB. 

Irregular  order.-^Eniargiug  puhUeatitm  o» 
tie  ea^arte  applica&m  'qfone  drfendasU. — ^An 
order  made  by  the  Master,  although  obtained 
irreffularly,  and  exparte  as  to  some  of  the  partiii 
in  the  cause,  cannot  l^  treated  by  tiiem  as  a 
nullity;  and  therefore  where  one  defendant  had, 
irithout  notice  to  his  co-defendants,  obtained 
an  order  from  the  Master  to  enlarge  publico- 
tion,  and  before  the  enlarged  time  expired,  aa« 
other  defendant,  knowing  of  the  order,  «et 
down  the  cause  for  hearing;  the  cause  was 
ordered  to  be  struck  out  of  the  registrar's  book, 
with  costs  to  be  paid  by  the  defendant,  wh» 
had  set  it  down.  Hughes  v.  WUUams,  6  Hanb 
71. 

aumpoocA. 

See  Ssrviee  of^ 

TIMS  ffO  ANBWJUk 

1.  Irregukarity.  —  Bad  faiik,  —  Under  wtt 
order  for  time  to  answer,  the  defendant  amy 
put  in  a  plea,  e?in  in  ablsinert. 

Where  a  defend«it  having  obtained  sucb  an 
order  npoti  grounds  which  would  only  bate 
justified  an  extension  of  time  to  put  in  4m  an- 
swer, afterwards  availed  himself  of  it  to  put  m. 
a  plea  of  outlawiy:  an  order  made  by  tfaa 
Court  b^low  to  take  the  pleaoff  the  file  "for 
irregularity'^  was  discharged*  on  the  ground 
that  whetiier  the  filing  of  the  plea  was  or  was 
not,  under  the  ctrcumstances,  oontiary  to  good 
ftd^  itwas  not  inegalac;  JiiMlar  v.  Jfoe&di^ 
a  Fhin.  540. 


AnaJjftical  D^ut'of  Casa. — TAst  qf  Appeals. 
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2.  AppUcution  to  the  Matter,- — 'plea. — A  de- 
fendant residing  abroad,  bad.  obtiuned  two 
Olden  from  the  MBsttr  for  '^time  to  anewer/' 
not  indodiiig  the  eKpreMion  tbat  leave  waa 
given  "to  plead  or  demur/'  The  defend- 
ant's solicitor,  on  applicadoo  for  a  3rd  order, 
rdaced  before  the  Master  a  document  which 
stated  was  the  draft  of  the  aiiaWer,  which 
answer  would  be  filed  without  delay,  and  the 
^ttler  gave  two  months' further  notice.  The 
defendant  afterwards  filed  a  plea  to  tiie  bill : 
Held,  that  thepka  was  an  answer,  and  satisfied 
the  terms  of  me  orders  giving  time  to  answer. 
Hmterr,  Nockolds,  6  Hare,  12. 


TRAVBR8IMO  NOTB. 

nofee  taken  off  the 
dent,  asking  for 
leave  to  put  in  his  answer  after  replication, 
Toione  v.  JBornitB^  1  De  G.  &  S.  128. 


Take^  qfJUe.'-TaPiemR 
file  at  the  instuioB  of  the  d4 


[We  have  sdected  these  points  from  the 
several  ''regular''  Reports,  and  shall  foDow 
them  by  a  Collection  from  tiis  pages  of  the 
Legal  Observer,  which  are  too  numerous  to 
be  conveniently  incorporated  in  the  .a 
number.] 


BUSINESS   OF  THE  COUHTt. 


^dbfi  Cottndl. 

The  Judicial  Comnuttee  of  the  Privy  Council  will  meet  for  the  despatch  of  business  on  the 

following  days,  viz  :— 


^londay   .    •    .    Jane  26, 1848. 

ToMdsT J7   „ 

WednMdsy  .    •    •    .    28     ,, 
Tborsdsy      •    •     .    •    29  „ 

Friday SO     „ 

Satiiriay  .    .    .     July  1     „ 
Monday    •    •    «    •    .     3  '  „ 


Taesday  •    •  • 

Wednesday  .  . 

Friday     •     .  « 

Stturday  .    •  . 

By  order  of  the  Lord  Prssxdent, 
CouncU  Office.  WkMkaU,  Junt,  1848. 


4, 1848. 

r    ., 

8      „. 


LIST  OF  APPEALS,  ' 


Ready  fiorheariag  before  the  Jodioul  Committee  of  the  Privy  Cotmdl, 

JUKB,  1848. 


APPSLLAVTS* 


Btoiaae  •    «.    .    .  Xka  Qaeen 


SttHnidlXbiah. 

Hufley..    , 

Vmtar  .    , 


BisPozinBirrs* 


PnwnKtehenDoss 

j£dWMd8  •     •     • 


Aaser 


Baadi.     .    .    .WajidAtiUan  , 
Wiling  .    .    ,    .Waring   .    .    .    , 

l^iAuds  &oaienAttoniey*G<a.  oi 

I    Jamaica   .    .    . 

KiBp  and  othen  .  TfaidaU  and  others. 

FesasQ  • 


.    JEalhsHM  •    . 


TW  Queen  • 

«««•.•    .    • 

B<«li    .    . 


Jos^Alve^Dtaa 
•  CaHo  •    •    «    • 


Biyer.    • 
ICarqtis  • 


WBBNcs  stT  nowir. 


Vifla-Admiralty,   Cape    of 

Good  Hope    •'  . 
Bengal,  April  13, 1847   .    , 
Pcerogative  Court,  Nov.  27, 

1847        .        .     -     . 
British  Guiana,  Deo   13, 

1847        •        •       •    • 


Sladen  and  Glen< 
nie   .    .    •    . 
A.  Chorke 

Pritobard. 

Oliver.    •    .    . 

Bengal,  JaD.  28,  1848    .    .ft.  ClaAe     .     , 
Prerogatire  Court,  Feb.  f,  Sladea  and  Glen- 
loSli     •    •         •      ■      • 

Jamaica,  Feb.  4, 1848     .    jMiddlsCoii 
High  Court  of  Admiralty,  Jeaner,  Dyka,& 
Harcfa  14, 1848  .      .      .     Jenner  • 


SoucxTOBS  OR  Proctors. 

APPBLLA«T8.  AUPOKDSiNTSL 


Dyke 
Lawfords. 


Oli^ 


Court  of  Arches,    Marsh 

27,  1846  .      . 

Canada,  Apiil  27. 1848  ; 


Vioe^Admnilty,  St.  Helena^ 

May  26, 18418  .  .  , 
High  C^iurt  of  Admiralty^ 

May  26,  1846  •  ..  , 
Pierogativa  Court,  May27, 

1848 

Prerogative  Court,  June  1, 

1848 


Kothery  •    • 
Law,     Holmes, 

Antoiiy      and 

Turobnll 

Dyke  .     . 

CUrksen. 

ILocfaaer 
enner,  Dyke,& 
Co.  . 


Hifffa  Court  of  Admiralty,  Sladen  simI  Qlso' 
June  6, 1848     •     •    .    ^    nie 


Oliver 

Rothery 

Jeaner,  Dyke,  and 

Co. 


Lawfords. 
Jenner,  Dyke,  and 


Capea  and  Stuaft 

laglehean 

Goatling ' 
Fox,  Muqdell,  and 
and  Nicholl 

ToUier  and.  Bona 

Coote 
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Ckttneery  SUiingt. 


Saturday    • 

Ifooday  • 
Tuesday  . 
W^edoasday 
Tburaday  • 

Friday  .    . 

Saturday  . 
Hondiiy  . 
Ttttsday  . 
Wedn«aday 

Thursday    . 

Fridsy       . 

Saturday  • 
Mundsr  • 
Tuesday  . 
Wedneaday 
Thursday 

Friday  .    . 

Saturday  . 
Monday     . 

Tuesday     . 

Wednesday 
Thursday   . 

Friday  .    . 

Saturday  « 
Monday  . 
Tueaday  , 
Wednesday 
l^ufsday  . 

Friday  .    . 

Stturday  , 
Monday    . 

V, 


CHANCERY  SmriNGS. 

lor)  CtftttrtlloT. 
4^  TriJMly  7«rai,  1848. 

IT  I.IWCOL3f*a  1»N.     „ 

iThelat^eal-^Apiieal  Mo- 


Jone  "24 

.   .«r  f 
.    .  «8  f 

.    .  991 

.  50  /  (P^i<i<»-^*j)  Petitiona  and 

July  n 

;    ;    4>Appeali 


'  \     cioAt  and  Appeiala. 

[-Appeata. 

PetitiooH 
Appeals, 


[  The  9nd  Seal— Appeal  Mo- 
[     lions  and  Ap)»eals. 
[  (Petition-day)    unopposed 
[     Petitions  snd  Appeals. 


Appeala. 


14  5  (P<>^^io»-^*y)   unopposed 
*        \     Petitions  and  Appeals, 

.  18  i  ^^  ^^  Seal— Appeal  Ho- 
]     (iona  and  Appeals.    .   ) 

\  Jo}  APP*«*»* 

.  %\  \  (P^^*<ioo-<l*y)  unoppoaed 
f     Petitions  and  Appeala. 

-.  «4  I 

.  S5  )■  Appealsi 
.  26 


.  t7) 
.  28 

.  19 
31 


(Petition-day)    unopposed 

Petitions  and  Appeals. 
The  4th  Seal— Appeal  Mo- 
tion a  and  Appeala. 
Tlie  General  Petition*day.  ' 
aita  in  the 


B.«»Sueh  daya  as  his  Lordship 
House  of  Lords  excepted. 
The  Sittings  will  close  oo  the  10th  Auguat, 


iKjuftrr  0f  t^e  3eiolU« 

A/Ur  Trinity  Ttrm,  1848. 

AT  THB   BOLLS. 

I  Consent  Causes  and 
tiona. — Motions. 

AT  Tas  JltpiClAL  COMMinSB. 

Monday,  June  26,  to  July  Mi,  inclusiTe. 


Saturday    .  June  24  •{  ^ 


Pea* 


AT  THK   nOLLS. 


Thursday  .     July  6  JC*"."*"*  pauses  and  Peri- 
■  ^  '      \     uons. — >lotioBa. 

AT  THB  JUOICIAU  OOMIIITTaB. 

Friday,  July  7th  and  8th. 


Monday  , 
Tuesday  . 
Wednesday 
Tlinnday  . 
Friday..  . 
Saturday  • 
Monday  • 
Taeaday     • 


AT  TUB   BOLU. 

July  10% 


Wednesday 
Thursday  . 
Friday  .  . 
Satardsy* 
Monday  • 
l>i^ay  , 
Wednesday 
Thursday 
Friday  .  • 
Saturday  • 
Monday 


Pleas/  I>aBBunrert,  Csaiei, 
Farther  Diraetioos,  tod 
EzceptioBS. 


19> 

20 

21 

22 

24 

«5 

26 

27 

28/ 

29    Motiom. 

31  PMitions  in  General  P«psr. 
Unoppoaed  Petitions  and  Conaeot  Causss,  oa 
Saturday  the  24th  June,  ind  Thursday,  the  6U) 
July}  and  Unoppoaed  Petitiona  and  Consent  tod 
Short  Cauaes,  on  Satuiday,  the  l5th  July,  aad 
Saturday»the22Qd  July ;  each  day  at  the  Sitting  of 
the  CouVt. 

.  Notice.— Consent  Petitions  must  he  prMenisd, 
and  copies  left  with  the  secretary,  two  davi  before 
the  day  on  which  it  ia  iutended  they  shonld  be 
heard. 

VJcc-dRitrcUos  of  Bttalan). 
AT  Lincoln's  inm. 
Saturday  .  June  24    The  lat  Seal— Motioot. 
Monday 
Tuesday     . 
Wednesday 
Thorsdiy    •• 

Friday  •     •' 

Saturday    • 
Monday 
Tueaday     • 
Wednesday 

Thursday   . 

Vriday.    • 

Saturday  •> 
Monday  . 
Tuesdar  • 
\V  edneaday 
'lliursday  • 


July 


11 

12 

13 

14 

15 

177 

18 


Blnaa.  Demurrvra,  Caaaes. 
Further  Pinetiooa,  and 

Kzceptions. 


Motions. 


(  (Petition  •  day,)   Pstitiooi, 
30  {     (unoppoaed  first,)  Shori 
'  (  '    Cailsei,  and  Caiites. 

I)  Pleas,  Demurrsfs,  Exeep* 
^  V  tiona,  Cauaea,  sod  fnr- 
?  I     ther  DirsetioDi. 

6    The  2nd  Seal— Modoas. 

I  (Petition  •  day,)  Petitioni, 
7<     (unoppoaed   first,V  Short 

(     CauMs,  and  Causes. 

Pleas.  Demorreri,  Eiccp- 
tiona.  Causes,  snd  for* 
ther  Birections.  • 


10 
11 
12 
15  J 


Friday  •    . 

Saturday  • 
Monday      • 

Tuesday     . 

Wednesday 
Ihuraday   . 

Friday      . 

Saturday  • 
Monday  . 
Tuesday  . 
Wedneaday 
Thunday  « 

Friday     . 

Saturday    « 

Monday 


14 

15 
17 

18 


:-!' 


(Petition  -  dar,)   PstirioDS, 
■    (unoppoaed  first,)  Short 
I '     Causes  and  Causes. 
Pleas,   Demurrers,  Exeep* 
'     tions.  Causes,  and  Fu^ 
'     ther  Diraetions. 
The  :ird  Seal— Motions. 
Pleaa.  Demurren,  Excep- 
tions, Csttses,  snd  Far- 
ther Directiona. 
I  (Petition- dan)    FetitioMil 
21  <     (unoppoeed    first  J  Short 
.  (     CauOTS,  and  Cauara. 

**^ 

24  Heaa,   Demurrers,  Excep- 

25  •     lions,  Cauaea^  and  f^' 

26  ther  Direotioos. 

27j 

I    (Petition  .  day)    Pedtwni, 

28  I     (unoppoaed  firat.)  Short 
I '     Cauaea  and  jCauses. 

29  Th«4th8eal«-Motfioaa. 
91    General  Pstitioo-dsy. 

JV.i.  The  Sittinga  will  close  on  th4 10th  AiipsJ- 
His  Honour  will  take  unopposed  Petitions  at  bsta 
of  paper  every  day  during  the  Sittings. 


Chancery  Sitthgs.-^htiHcety  Cauie  Ligt, 


17S 


17icc<€laKCcnor  Unlglt  Unicc. 

IT  UKCOLN^  'mW.  ^ 

Sttordsy    •  Jiim  S4    Tbe  Itt  S««l-.'Motiimt* 
16    Bankrupt  Petifiont. 

(PleM,    Demurrera, 'Rzc«p^ 


To«MU)r    . 
Wednesday 


30 


.  27  < .    tiooty   Giiuses,  and  Fur* 

f     therl)iriBcrion«. 
^  _  C  Bankrupt     P^tUioni     and 

f     Dit^* 

f  pleat,  Demurren*  Bkeep* 

•  f9  ]      tloa«»  OaUaaa,  and  Fur* 

•  '  (      Ibar  Bireotiona. 
.t(Petn..di^)  t^etitiona  and 

l  'Ditto. 
Ju\j  1    Short  Caaaes  and  Caoaea. 
•    .3    Bankrupt  Petitions. 

{Pleas,   Denurrerar  Exeap- 
.   tions,  Caiuef,  iMid  Fur* 
ther  Directions. 
»  ( Bankrupt     Petitions     and 
^  {  .  I>itt«. 
6.   The  send  SeaWMotions. 


Tlmrsdaj 

f  ndajr.  , 
Ssturday 
Monday 


Wedaeadaj 
Tliaisday  . 
Friday.    . 

Saturday  . 
Monday      • 

Tuesday  • 
Wednesday  . 

Tboisdsy  • 


r  I  (P<*tition-daf )  Petitions  and 


Friday  ,    . 

. 

.  14 

Satniday     « 
Monday    . 

Tuesday     . 

• 
• 

.1* 

.  tr 

.  18 

Wedneaihiy 

•  • 

.19 

TTmcsday  . 

• 

.  SO 

Friday  i  '. 

• 

.  tl 

SsturiUy.   . 
Monday      . 

• 
• 

:f2 

.  24 

Ttwsday.    . 
Wedneadajr 


Tkaaday 


Frid^  . 
Setorday 
Monday 


^1  "Causes. 

8    Short  Causes  and  Causes. 

10  Bankrupt  Petitions. 

i  Plena,  DnniuxTeva,  Ezcep- 

11  <      tioos,  Cauaea,  and  Fur- 
I      tlier  pireetiona. 

^,  {Bankrupt     Petitions     and 
*'  J     Ditto. 

1  Plans,  Dennrrers,  Excep- 
ts <  tioos.  Causes,  and  Fur* 
'"{     ^er  Directiona. 

{(Petition-day)  PeUllonaand 
Ditto. 
Short  Cauaes  and  Oauaet. 
Bankrupt  Petitions. 
The  3rd  Seal^Motions. 
^Q  ( Bankrupt    Petitions     and 
*''')     Causae. 

I  Pleas,   Demurrers,  Exons , 
-      Further   Directions,  and 
Cauaes. 
(Petition-day)  Petitiona  and 

Ditto. 
Short  Causes -and  Cavaet. 
Bankrupt  Petitiona. 
.  ,  (  Pieaa,  Demurrers,    Ex^p- 
25  <     tions,    Causes,  and  Fur- 
(     ther  Directions*  ' 
Bankrupt    Petitiona     and 
Canaea. 
(PIpas,  Demurrers,  Excep- 
tr  .<  I     tions,   Causes,  and  Fur- 
I      ther  Directions.  , 
1  (Petition  -  day)    Petitions, 


f6 


99 


and 


,  .        $hort      Causes, 
.{      '  Causes.    . 
t9    (f hA  4th  Seal)  Motions* 

S  (General  Petition  •  day,)«- 
Petitiena,  and  Bankrupt 
Petitiona.  ^ 

y.  B.  The  Sitthiga  will  cbae  on  the  tOth  Aaf^ust. 
The  Vin^-Ghnoeellor 'Knight  Bruce  wilhtake  Short 
Ctasua -and  nnoppeaed  Petitiona  qn  Saturdays  he 
dth  Auguae  y  and.Bankni|;tt  Petitions  on  Wednesday 
iBe  9lh  AngfiaC 


Viu-€iwutlUt  11311  tgtitt. 


ilT   LlKCOUt  S  IKV. 


Srturday   .  J«ne  «4  {T^g.^^^^ 


Tlia  lat  SaaU-Motiona  and 


Monday  . 
Tueaday  . 
WedujBaday. 
lliuraiday  • 
Friday  .    • 


Monday  • 
Tueaday  . 
Wedneaday 

Thuraday  • 
Friday '  •    . 


Saturday    • 

Monday  . 
Tueaday  . 
Wedneaday 
U'huraday  • 
Friday  •    . 

Saturday  .« 


Monday     • 

Tueaday     . 

Wednesday 
Thursday  . 
Friday-  .     . 

Saturday    • 

Monday  . 
Tuesday  • 
Wedneaday 
Thuraday      . 

Friday      . 
Saturday    • 
Monday     » 


.  96^ 

•  S7    Pleas,   Demnrrers,   Excep- 

•  S8  h     tions,  CauaAa,  and    Fur^ 

•  S9  I     ther  J)irectiona. 
.30j 


Saturday    .    July 


!  Short 
(un< 
Cau 


Petitions^ 

loppoaed    first,)    and 
Cauaes. 

Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

^  f  The  tnd  Seal— Hotinoa  Mid 
^t     Cauaea. 

(Pleas,  Demurrers,  Excep- 
7  <     tions.  Causes,   and  Fur- 

(     ther  Directions. 

j  3bort  Cauaes,  Petitions, 
8<      (unopposed    first.)    and 

I     Ci 

Pleas.  Demurrers.  Excep- 
tions,  Causes,  and  Fur- 
ther Directions. 


It 

19 
13 
I4J 


18 


!  Short     Causes.    Petitions, 
.   ^unopposed     first,)    and 
Causes.  ' 

I  Pleas,   Demurrers.  Exeep- 
17  I      tions.  Causae,  and  Fnr- 
I       ther  Directions. 
The  3rd  Seal-— Motiona  and 
Causes. 
19  (  Pleas,  Demurrers.   Exoep* 
''^  '     tions, Causes,  and  Further 
Directions. 
Short    Cauaes,     Petitions 
(unopposed    fint,)    and 
Causes. 

0^1  Pleas,-  Demurrers,  Excep- 
J^>  tipns,  Cauaea,  and  Fur- 
^  I      ther  Directions. 

(  Short    Causes,    Petitions. 
tQ<       (unopposed    first,)    and 

(      Ceases. 
^Q  j  The  .4th    Seal  —  Motions 
*^\     and  Causes. 


«,  5  (General  Petition-day)  Peti- 
'^^l     tions. 

N.B,  The  Sittioga  will  cIom  on  the  lOth  August. 


CHANCERY  CAUSE  LISTS. 


TRANRFKR  CF  CAUSES.    , 

The  following  Causes,  (except  such  as  the  partijBS 
tt\hy  desire  to  retain  in  the  priesent  List,  on  the 
ground  that  Briefs  hare  been,  fbr  the  purpose  of 
hearings  dcli-vered  ■  to-  counsel  not  practising  in  the 
Clourts  of  Vics-CnAKCBtLOR  Kmoht  Brucx,  and 
ViCBrCBARCtLLOB   WjoRAM,)   Will,  00   the '^th 


ire 


Chancery  Cause  LUts.-^Common  Law  Sitiings.^-^ireuits  qf  the  Judges. 


Jane  initaDt,  be  traoftforred  from  the  Vicb-Chan- 
ciLLOB  OF  EN«tAVD  to  tfae  Vio»>Chaiicbllor 
Khioht  Bbvcb  and  Vicb-Chamcbllob  Wiobam:— - 

To  th§  Vtce-ChanotUor  Knight  Bruce, 

Ashburner  v.  WUion,  finr.  din.  and  coeti. 

Hill  V.  Sanders,  2  caasei,  ditto. 

Fitcb  V.  Fread,  4  causes,   ditto. 

Lawson  «.  Meek. 

Mpardtftt  V.  Asfaburaer,  2  oaosei^  fiir.  dtnL  and 


Barton  v.  Tajlor,  far.  dirs.  and  coBta, 

Biiooke  V.  Wenrick,  ditto. 

Glarldge  v.  PembertoOy      ditto. 

Haffenden  v.  Wood,  ditto. 

Noreott  v.  Gordon;  ditto. 

Martindale  v.  Heyton,        ditto. 

Potter  9.  Waller,  t  causes,  ezons. 

Cookson  V.  Lee,  5  causes,  for.  dirs.  &  costs. 

Guepratt  «.  Y<mng»  t  ceases. 

Berkeley  v.  Swinburne,  6  causes,  for.  dirs.  and 


Barrett  e.  Stockton  and  Darlington  Railway  Co., 
fitr.  dirs.  and  costs. 
Arnold  e.  Arnold. 
Pigott  V.  Pigot,  9  caoaea. 
Nash  e^  Holland. 
Penny  v.  Watu. 

To  ths  Vieo^ChaacBUor  Wigram, 

Duisdalev.West. 

Cbsmbera  v.  Artis,  fur.  dirs.  and  costSb 

Holland  «.  Teed,  exons. 

Webb  V.  Burley,  fur.  dirs.  and  costs  and  petition. 

Attomey-Geo.  v.  PbUUps. 

Edgar  v.  Heseltioe. 


Clearer  v.  Sloan,  4  causey  far.  dirs.  and  coats. 
Hopkia  9*  Hopbla. 

Nixon  e.  Taff  Vale  Railwi^  Company. 
BegUtrfur^t  Offico^  Jwe  17, 1848. 


COMMON  LAW  srmNGs. 

This  Court  will,  on  Saturday  the  24tli  of  June 
inst.,  take  the  Croiea  Paper  after  the  two  following 
cases  fh>m  the  New  Trial  Paper,  vis.  :— 
Edwards  and  wife  e.  Williams, 
iltobeits  V.  CampbelL 

On  Monday,  the  2athof  June  inst,  the^ev  Trial 
Paper  mUh^takaa; 

And  on  Tuesday  the  27th,  and  Wednesdajr  the 
28th  days  of  June  inst.,  and  Saturday  the  let,  and 
Wednesday  the  Ifth  days  of  July  next,  the  Speeiai 
Paper  will  be  taken,  oommeneing  with  the  selected 


By  theCooft. 

f^tfyttpitt  at  ^pitssl. 

At  the  Sittings  in  Banc  after  the  present  Term, 
the  Court  will  proceed  with  buaJness  in  the  following 
order,  until  and  including  Friday  the  SOth  day  of 
June  instant 

Ist,  New  Trial  Paper,  (omitting  the  causes  tried 
before  the  Lord  Chief  Baron). 

2ndly,  The  Demurrers 

Sidly,  The  Special  Cases. 

After  Friday  the  30th  day  of  Xune  instant.  De- 
murrers and  Judgments  only. 
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EXECUTION   OF  PROCESS  AND  THE 
FEE  SYSTEM. 

HR.  COHMI9SIONER   FANe's    LETTERS. 

We  have  already  directed  attention  to  the 
letters  of  Mr.  Commissioner  Fane  on  Bank- 
raptcy  Reform^  published  and  sanctioned 
bj  the  London  Committee  for  procuring  an 
AoieDdment  of  the  Bankruptcy  and  In- 
solTency  Laws.  (See  ante,  p.  129).  We 
reserred  for  consideration  his  observations 
on  the  Execution  of  Process  and  the  Fee 
System,  subjects  on  which  he  has  pro-' 
pounded  some  homely  truths^  stated  in  I 
dear  and  forcible  language.  | 

The  learned  Commissioner  is  of  opinion 
that  the  method  by  which  the  execution  of 
judgments  is  provided  for  by  the  Courts  of  I 
Common  Law  is  fundamentally  erroneous.  I 
He  thus  describes  the  machinery  by  which 
the  Common  Law  Courts  enforce  their 
judgments : — 

''The  theory  vt,  that  as  soon  as  the  judicial 
pernor  baa  pronounced  ita  judgment,  the  exe- 
cutive ia  to  cause  it  to  be  executed,  and  the 
officer  of  the  Crown  on  whom  the  duty  de- 
volves is  the  sheriff.  The  sheriff  is,  as  every 
one  knows,  not  paid  by  the  public.  He  is,  in- 
deed, entitled,  by  a  law  of  1587«  to  certain  fees 
of  offiee ;  but  even  theae  he  never  receives  for 
hia  own  use.  Being  generaUy  a  country  gen- 
dnmn,  appointed  for  one  year  only,  and  totally 
ignorant  of  the  details  of  hia  duty,  he  does  not 
aa  personally.  All  he  does  is  to  select  some 
attorney  as  his  under-sheriff,  and  to  him  he  at 
once  transfers  his  duties  and  lawful  emolu- 
ments. The  under-sheriff  then  appoints  bailifft 
tmder  him,  with  whom,  aided  by  certain  per- 
sons called  **  fo]low«i%*'  laats  the  actual  execu- 
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tion  of  the  law,  each  iudgment  creditor  select- 
ing  such  bailiff  as  he  prefers  to  assist  him. 
But,  although  the  actual  execution  of  the  law 
rests  with  the  not  very  trustworthy  indivtdnala 
at  the  bottom  of  the  scale,  the  legal  responsi- 
bility for  its  due  execution  rests  with  the 
country  gentleman  at  the  top,  and  if  anything 
illegal  is  done,  it  is  from  the  sheriff  that  re- 
dress is  to  be  sought.  Hence  the  sheriff  re« 
res  a  bond  of  indemnity  from  his  under- 
iff,  and  the  under-sheriff  requires  similar 
bonds  from  his  bailiffs ;  and  thus,  by,  a  series 
of  legal  contrivances  the  responsibility  for 
wrong  is  at  last  fixed  upon  the  real  wrongdoer, 
the  baiUff." 

After  commenting  upon  the  unreason* 
ableness  of  requiring  a  country  gentleman, 
totally  ignorant  of  law,  to  superintend  its 
execution,  the  injustice  of  rendering  him 
responsible  out  of  his  private  fortune  for 
the  mistakes  or  misdeeds  of  those  he  em^ 
ploys,  and  the  absurdity  of  removing  him 
from  offiee  when  he  has  learned  some  por- 
tion of  his  duty,  and  substituting  another 
person  equally  ignorant  as  he  was  when 
first  appointed,  Mr.  Fane  proceeds  to  de- 
scribe the  systematic  oppression  and  ex- 
tortion, begotten  and  encouraged  by  this 
anomalous  state  of  things.  Besides  the 
well-known  extortions  of  the  "Spunging- 
Honse,"  when  process  is  executed  against 
the  person,  he  alludes  to  the  various  modes 
by  which  extortion  is  effected  in  case»  in 
which  the  property  of  debtors  is  taken  in 
execution ;  and  remarks  that  in  fraudulent 
cases  the  difficulty  of  detection  is  a^zra* 
vated  by  the  circumstance,  that  the  ofScer 
of  the  law  is  selected  and  paid  by  the 
parties  to  the  fraud,  and  is  utterly  regafiL 
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less  of  the  public  interests.  The  remedy 
siqggested  for  these  abuses  is«  to  render  the 
officers  of  justice  reinoveable,  and  thereby 
responsible.  The  bailiif  the  public  cannot 
remove,  and  as  truly  observed: — "To 
mulct  him  in  a  pecuniary  penalty,  and  yet 
leave  him  in  office,  is  to  invite  further  ex- 
tortion, for  the  object  of  extortion  is  profit, 
a  pecuniary  mulct  is  loss,  and  the  only  way  | 
to  reimburse  a  loss  is  further  profit,  in  other , 
words,  further  extortion*''  \ 

After  appealing  to  the  experience  of  the ! 
profession  and  the  public,  as  to  the  in- 
adequate protection  from  extortion  afforded 
by  an  action  for  damaees,  Mr.  Fane  adverts 
to  the  Fee  System,  which  he  describes  as 
**  substituting  irregular  extortion  for  regular 
remuneration,**  and  emphatically  denounces 
as  the  source  of  all  the  mischief.  Having 
cited  the  testimony  of  Lord  Langdale,  as 
delivered  before  the  Commons  Committee, 
on  Fees  in  Courts  of  Justice,  and  published 
ante,  page  4,  the  learned  Commissioner 
winds  up  with  the  following  recommenda- 
tory suggestion,  which  is  well  deserving  of 
attention : — 

'  "Abolish  thr  pes  system.  Abandon 
irregular  remuneration,  as  the  stimulant  to 
exertion,  and  rely  on  proper  salaries,  fiense  of 
duty,  and  hopes  of  promotion,  as  a  sufficient 
substitute.  Take  a  leaf  out  of  the  book  of  that 
enlightened  statesman  Sir  Robert  Peel ;  and  as 
he  substitxited  a  paid  and  disciplined  criminal 
police  for  the  om  parish  watchman,  the  paiish 
constable,  and  the  police  who  hung  about  the 
police  courts,  so  let  us  substitute  a  ctt*t7  police, 
as  regularly  paid  and  disciplined,  for  sherifis, 
under-shehns,  bailiffs,  and  followers.  One 
excellent  result  of  such  a  measure  would  be, 
that  the  two  bodies  of  police  would  mutually 
ud  each  other,  and  that  good  conduct  in  that 
body,  in  which  the  remuneration  would  of 
course  be  less,  might  be  rewarded  by  pro- 
motion to  the  other.  Another  result  might  be, 
that  we  might  cease  to  hear  that  an  English- 
man's house  was  his  castle !  against  the  officers 
of  justice  1  for,  when  the  officers  of  iustice  were 
public  servants,  regularly  paid,  clothed  in  uni- 
form, and  disciplined,  surely  no  man  would  be 
allowed  to  shut  his  doors  against  them,  as  if 
they  were  robbers.  To  the  common  objection, 
the  expense,  the  obvious  answer  is,  the  present 
system  is  indirectly  more  expensive  than  any 
that  could  be  substituted  for  it.  Bnt  a  better 
anwer  would  be,  industry  is  the  real  wealth  of 
society ;  and,  as  the  only  way  to  encourage  in- 
dustry is  to  protect  it,  it  follows  that  no  ex- 
pense can  be  too  sreat  which  will  effectually 
attiun  that  end.  The  losses  sustained  by  the 
industrious  classes  through  bad  debts  have 
been  estimated  at  twenty-five  millions  a  year  ; 
and  these  losses  may  be  justly  attributed  more 
to  bad  laws  and  bad  execution  of  Uws  than  to 
any  other  cause.  The  expense,  however,  might 
be  amply  provided  for  by  a  moderate  per- 
centage upon  the  proceeds  of  property  sold." 


The  Common  Law  maxim,  Domus  sua 
est  uniciuque  iutis  simum  refugium,  or  as  it 
is  familiarly  construed,  "  Every  man's  house 
is  his  castle,"  appears  to  have  excited  a 
very  disproportionate  degree  of  indignation 
on  the  part  of  the  learned  Commissioner. 
He  conceives  that  this  maxim  "  encourages 
foolish  people  to  incur  debt  in 'the  hope  of 
evading  payment  and  suffering.**  We  ven- 
ture to  doubt  if  it  has  any  such  effect.  The 
only  practical  operation  of  the  rule  is,  that 
an  officer  charged  with  the  execution  of 
civil  process  is  not  at  liberty  to  break  open 
the  outer  door  of  a  house  to  execute  a  writ 
of  ca.  sa.  against  the  person,  or  of  ^.  fa. 
against  the  goods  of  the  owner.  If  the 
officer  charged  with  the  execution  of  civil 
process  finds  the  outer  door  open,  he  may 
enter.  So  far  back  as  the  period  compre- 
hended in  Cowper's  Reports,  it  was  so- 
lemnly determined  that  the  privilege  does 
not  extend  to  an  inner  door,  and  that  a 
bailiff  in  execution  of  mesne  process  may 
break  Dpen  the  door  of  a  lodger,  having  first 
gained  peaceable  entrance  at  the  outer  door 
of  the  house.  {Lee  v.  Gansel,  Cowp.  1.) 
In  fact  the  law  justifies  and  favours  the  civil 
officer  who  enters  without  force  or  terror, 
but  as  the  preservation  of  the  public  peace 
is  of  paramount  importance,  it  is  con- 
sidered that  this  may  be  unnecessarily  com- 
promised by  permitting  a  bailiff,  in  the  exe- 
cution of  civil  process,  to  break  open  the 
outer  door  of  a  house.  If  this  were  the 
only  encouragement  afforded  by  the  law  to 
improvident  and  unprincipled  debtors,  the 
number  would  soon  be  considerably  reduced. 
Mr.  Fane  points  out  another  palliative  of 
arrest,  far  more  important  in  its  operation, 
— the  parliamentary  privilege  from  arrest 
claimed  by  members  of  the  legislature; 
and,  with  respect  to  the  abolition  of  arrest 
on  mesne  process,  he  fortifies  by  his  testi- 
mony, the  views  so  frequently  put  forth  in 
this  pubUcation,  by  stating  as  his  deliberate 
opinion  that  "  this  supposed  cure  has  in- 
troduced most  fatal  mischiefs;  for  by  it 
creditors  have  been  deprived  of  the  only 
cheap,  speedy,  and  effectual  means  the  law 
gave  them  of  compelling  payment  or  ar- 
rangement." 

VVe  hope  and  expect  to  find  that  the 
learned  Commissioner  intends  to  continue 
his  Letters.  They  terminate  somewhat 
abruptly.  The  question  last  alluded  to, — the 
abolition  of  arrest  on  mesne  process, — is 
one  in  which  we  should  gladly  see  the 
grounds  of  his  opinion  stated  more  at 
kngth. 


New  BiiU  in  Parliament^Removal  qfthe  Courts  from  Westminster. 
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NEW  BILLS  IN  PARLIAMENT. 

POOR   LAWS. 

In  one  of  the  bills  brought  in  by  Mr. 
Buller,  for  payment  of  Parochial  Debts,  and 
Auditing  Accounts,  it  is  provided  by  section 
7,  that  parishes  may  agree  to  share  the 
costs  of  several  appeaJs  involving  the  same 
common  principle^  including  as  well  the 
costs  that  may  be  properly  incurred  in  and 
thoat  the  trial  of  such  appeals  on  the  part 
of  the  several  respondents  as  the  costs  of 
the  appellants,  in  such  proportions  as  may 
be  determined  with  reference  to  the  amount 
of  interest  of  the  several  parishes  in  the 
question,  but  payments  for  the  current  costs 
and  expenses  may  be  called  for  pending  the 
trial  of  the  appeals. 

The  solicitors  eneaged  in  cases  of  this 
kind  will,  of  course,  look  to  the  wording  of 
the  clause,  and  see  that  there  is  no  objection 
to  it. 

In  another  of  Mr.  Buller's  bills,  relating 
to  the  Charges  on  Poor  Law  Unions,  pro- 
vision is  made  by  ss.  11  &  12,  for  an  appeal 
to  the  Quarter  Sessions  aeainst  the  intended 
new  valuation  of  the  parishes.  One  month's 
notice  is  to  be  given  of  the  trial  of  such 
appeals,  setting  forth  the  grounds  of  the 
q)peal,  and  the  naime  of  the  parish  whose 
wuation  is  objected  to.  The  order  of  the 
Qoarter  Sessions  is  not  to  be  removeable  by 
certiorari,  and  the  costs  of  appeal  are  to  be 
in  the  discretion  of  the  Court  of  Quarter 
Sessions. 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 

In  the  first  part  of  the  second  volume  of 
Mr.  C.  Purton  Cooper's  Reports,  just  pub- 
lished, there  are  many  interesting  and 
learned  notes  relating  to  the  Court  of  Chan- 
cery, and  towards  the  dose  some  important 
remarks  are  made  on  the  proposed  removal 
of  the  Courts  from  Palace  Yard  to  the  vi- 
dnity  of  Lincoln's  Inn.  These  remarks 
have  been  called  forth  by  the  recent  me- 
morial of  the  Equity  Bar  to  the  Lord 
Chancellor,  praying  that  the  Sittings  of  the 
Coort  may  be  held  in  Lincoln's  Inn  during 
the  Terms  when  Parliament  is  not  sitting. 

Mr.  Cooper  adverts  to  the  destruction  of 
the  Houses  of  Parliament  by  fire  in  1834, 
and  states  the  several  occasions  -  on  which 
the  public  attention  has  been  called  to  the 
expediency  of  removing  the  Courts  from 
Westminster.  In  1836,  he  observes,  that 
Mr.  Hume,  in  a  debate  on  the  new  Houses 
of  Parliament,  recommended  Lincoln's  Inn 


Fields  as  the  proper  site  both  for  the  con- 
venience of  the  public  and  the  lawyers.    In 
1841,  on  a  petition  from  a  meeting  of  at- 
torneys and  sohcitors,  held  in  the  Law  So- 
ciety's Hall,   a   Select  Committee  of  the 
House  of   Commons    was    appointed,    of 
which   Sir  Thomas  Wilde,   then  the   So- 
licitor-General,  was   the  chairman.      The 
Lord  Chancellor,  several  of  the  judges  and 
eminent  counsel  and    solicitors   were    ex- 
amined, and  their  evidence  reported.     The 
subject  was  revived  in  1 845,  on  petitions 
from  the  Incorporated  Law  Society,  and 
from  a  large  body  of  solicitors  of  London, 
and  a  committee  appointed,  of  which  Mr. 
Charles  Buller  was  the  chairman.      The 
further    evidence  was  reported  with    the 
amended  plans  of  Mr.  Barry,  who  had  se- 
lected a  site  between  Lincoln's  Inn  and  the 
Temple.    Recently  a  plan  has  bee^  ap- 
proved  by   the   government    for  building 
Record  Offices  on  the  Rolls'  Estate,  and,  in 
conjunction  with  the  City,  forming  a  new 
street  from  St.  Paul's  to  Carey  Street,  pass- 
ing along  the  north  side  of  the  proposed 
new  Courts,  and  thence  to  the  new  street  in 
Leicester  Square.     On  the  completion  of 
the  Houses  of  Parliament,  it  appears  highly 
probable,   if  not  certain,  that  the  Courts 
must  be  removed,  and  no  place  can  be  so 
eligible  as  that  proposed,  bounded  by  Lin- 
coln's Inn  on  the  north,  the  Temple  on  the 
south.  Chancery  Lane  on  the  east,  and  New 
Inn  and  Clements  Inn  on  the  west. 

Mr.  Cooper,  in  his  «'  Lettres  sur  la  Cour 
de  la  Chaneellerie,'*  has  many  important 
observations  regarding  the  concentration  of 
the  Courts,  of  which  we  venture  to  presetit 
the  following  translation  : — 

"  I  have  in  another  place  said  how  very  in- 
convenient it  seemed  to  me  to  hold  durinf(  four 
months  of  the  year  Chancery  Sittings  at  West- 
minster, at  sucn  a  distance  from  the  locality  of 
the  offices;  and,  notwithstanding  my  great 
veneration  for  the  "  Marmorea  sedes,*'  I  do  not 
hesitate  to  say,  that  in  this  case  ancient  usage 
ought  to  give  way  to  the  public  good.  I  have 
been  told  that  one  of  the  projects  of  Lord 
Mansfield  (perhaps  the  most  enlightened  jud^ 
that  England  has  ever  seen)  was,  to  build  m 
the  middle  of  Lincoln's  Inn  Fields,  an  edifice 
under  whose  roof  should  be  collected  all  the 
Courts  of  Common  Law  and  Equity,  at  a  very 
little  distance  from  the  different  offices.  No 
doubt  this  judge  knew  how  much  precious  time 
the  barristers  lose  in  waiting,  day  by  day,  for 
their  cause  on  the  list  to  be  called  on;  for  it 
often  happens  that  the  first  cause  on  the  list 
takes  up  several  dayu,  and  yet  all  the  barristers 
retained  for  other  causes  on  the  list  are  obliged 
to  be  at  Westminster,  where  they  are  kept  by 
the  impossibility  of  knowing  when  their  causes 
1^1  come  on.    This  lo^s  of  time  is  still  mont 
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ra^jndicial  to  yotmg  barristers,  wfao  have 
OTten  "OiHy  tme  'cause  'to  pleadj  'and  win)  can* 
not  be  recompensed  by  wnat  they  hear  for  the 
time  they  have  lost.  It  is  no  longer  as  it  was 
in  the  times  of  Hale  and  Coke*  when  students 
want  to  the  Court  three  or  four  hours  before 
the  opening  of  the  Sittings,  to  get  good  places^ 
and  to  take  instructive  notes  on  what  passed. 
The  way  of  deciding  causes  is  so  much  altered, 
£hat  an  hour's  reading,  is  more  useful  to  a 
student  than  three  days  devoted  to  the  best  of 
flie  Courts  at  Westminster.  The  consequence 
is,  that  young  barristers  pass  half  of  their 
time  in  useless  walking  with  their  fellow- 
barristeiiB  in  the  hall,  or  in  talking  politics  at 
the  neighbouring  coffee-houses.  The  learned 
]^aster,  seeing  how  much  in  his  country 
barristers  were  degraded,  says,  somewhere 
in  his  'Phantasien  Patriotischen,'  that  it  was 
the  dut^  of  a  good  government  to  look  to  the 
instruction  as  well  as  to  the  conduct  of  the  bar- 
risters, &c.  &c.  English  leipslators  are  not  of 
this  opinion :  they  do  not  bear  in  mind  that  it 
is  from  these  young  men  that  honourable  and 
learned  judges  have  to  be  chosen,  and  that  each 
morning  so  uselessly  spent  not  only  makes 
them  more  distant  from  the  ffood  thev  have  to 
reach,  but  is  in  addition  a  robbery  or  the  pub- 
fic  time. 

^  'I  The  inconvenience  resulting  from  holding 
Bttings  at  Westminster  is  much  more  felt  by 
attorueys  than  barristers.  The  rules  of  the 
Court  require  that  they  or  some  one  of  their 
clerks  should  attend  regularly  the  Court,  whim 
their  causes  are  upon  the  cause  lists;  and 
moreover,  they  are  often  obliged  to  pay  the  ex- 
penses of  the  bearing,  if  they  absent  themselves. 
The  same  rules  oblige  them  at  the  same  time 
personally,  or  by  their  derke,  to  instruct  the 
Chaaicery  Masters  in  the  innumerable  matters 
inthin  their  jurisdiction,  and  whose  offices  axe 
distant  about  three-quarters  of  a  league;  and 
since  the  greater  number  of  these  gentlemen 
only  possess  the  means  of  keeping  one  clerk,  it 
BBsms  to  me  that  the  kw  maxim  of  obliging  no 
one  to  do  an  impossibility,  has  in  this  matter, 
an  exception  much  to  the  prgadioe  of  the  poor 
attorney. 

^' After  what  I  have  said,  you  will  be  sur- 
prised to  hear  that  an  enormous  sum  has  been 
spent  in  rebuilding  the  Courts  at  Westminster; 
and  that  too  in  a  locality  so  obscure,  inconveni- 
ent, and  small,  that  it  has  required  all  tlw 
arehitect^  genius  to  find  room  for  four  balk, 
even  at  die  sacrifice  of  all  the  conveniences 
which  ought  to  have  been  attended  to,  and 
which  are  found  in  nearly  all  the  Inferior  County 
Courts.  Nothing  marks  more  the  apathy  «nd 
indiiference  of  the  judges  and  barristers  to  their 
own  interests  down  to  «  resent  period  than  the 
Ml&ig  of  these  Courts.  Hardly  any  one 
took  the  trouble  to  ascertain  thstr  precise  situa- 
tira,«fill  less  ^eir  internal  arrangenent  and 
cmivsuiences  to  be  offered,  fisrdly  one  single 
OhsMsry  banister  <aaw  the  rooaas  allotledto 
bis  Court,  btfore  te  dav  when  -the  sittings 
wsK  ranorved  thitber;  anfl  tiien  it^was  for  the 
nst  tans  tiwt  so  tsMsy  ^Mnaf^ydnts  wsm 


For  my  part,  when!  look  at  the  fact  that  the 
four  Courts  with  their  suitable  offices  have  been 
built  on  ground  so  narrow,  and  more  than  that, 
flanked  by  two  very  high  walls,  onlv  Mgfaled 
from  above,  I  am  more  induced  to  aomire  te 
architect'^  skill  in  turning  to  account  so  low 
means,  than  to  blame  him  because  the  Courts 
are  inconvenient.  I  must  nevertheless  observe^ 
that  with  the  money  employed  to  build  these 
inconvenient  buildings,  be  might  have  been 
able  in  a  good  situation  to  have  built  an  edifiee 
worthy  of  the  capital  of  a  great  nation.  I  batve 
made  this  long  digression,  because  it  seems 
impossible  tojcontain  in  one  or  two  Courts  tiie 
multitude  of  banisters  and  attorneys  now  prac- 
tising in  Chancery.  If  therefore  more  Eq^oity 
Courts  were  made  sitting  at  the  same  tunej 
they  must  hold  their  sittings  in  the  same 
building,  and  near  the  Chancery  offices ;  for  the 
barristers  and  attorneys  could  by  no  means 
possible  attend  the  different  sittings  at  the  same 
time  at  Westminster  and  Chancery  Lane." 

Mr.  Cooper,  in  a  note  to  bis  Reports 
(vol.  2,  p.  288,)  does  us  the  favour  to  say 
that— 

''The  reader,  who  may  desire  information 
beyond  that  furnished  above,  will  do  well  to 
refer  to  the  last  24  volumes  of  the  Legal  Ob- 
server— the  able  and  judicious  organ  of  the  Law 
Institution.*  The  attorneys  and  solidtorB 
tbrouffhout  the  kingdom  have  for  some  yaan 
past  been  indefiotigable  in  their  exertionB  to 
effect  a  removal  of  all  tbe  Courts  from  WfliS* 
minster  to  the  neighbourhood  of  the  Inas  of 
Court.  It  is  one  of  the  many  anomalies  inonr 
institutions  which  so  mueh  perplex  forrignara, 
that  an  improvement  so  obvious  and  in  no  wi^ 
prejudicing  personal  interests,  should  have 
been  so  long,  so  zealously,  and  so  perseveringly 
called  for  by  a  body,  so  numerous  and  infioo^ 
tial  as  are  the  attorneys  and  solicitors  of  the 
country,  and  nevertheless  that  it  should  still 
remain  uneffected." 


*  It  may  be  proper  to  add  to  this  gratSfying 
remark  that,  although  we  are  enabled  from 
time  to  time  to  communicate  to  the  profession 
an  account  of  the  proceedings  of  the  Incorpo- 
rated Law  Society,  neither  the  Council  nor  the 
members  can  be  held  responsible  for  the  state- 
ments or  observations  contained  in  the  Legal 
Observer.  Endeavouring  carefully  to  collect 
the  earliest  information,  on  all  aulgects  mi 
professional  intareat,  and  to  exercise  our  Jbast 
discretion,  in  the  oommnnication  and  dtseossiaBi 
of  all  matters  vekting  either  to  tbe  Sooisty  or 
to  that  branch  of  ^e  pnrfessionto  winch  its 
members  belong,  we  are  glad  that  fcnr  maqj 
years  tbe  course  we  have  adopted  has  mst'wlfli 
the  approbation  of  those  eminent  ^persons  v^aa 
whose  sanction  of  our  kboun  we  sat  ilia 
highest  .«afa]c«—£]i. 
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Jl^  Cemmeniearies  an  the  Lame  of  Eng- 

kmd.    (Ptetiy  founded  on  Blackstone.) 

By  Henry  John   Stephen,  ftcrjeant- 

at-Low.     Second  Edition.     Prepared  for 

the  Press  by  James  Stephen,  Esq., 

fiarrister-at-Law.     In  4  vols.     London : 

Henry  Butterworth.     1848.     Pp.  2638. 

Iris  something  more  than  seven  years 

nnce  -we  noticed  the  first  volume  of  the  first 

edition  of  this  important  work.     It  will  be 

recollected  that  it  was  published  volume  by 

ToLuney  and  as  each  appeared  we  failed  not 

to  give  it  due  welcome.      The  last  made 

its  appearanee  at  the  dose  of  1845.     The 

Jearned  aothor  observes,  that  this  mode  of 

publication  laboured  under  the  disadvantage 

of  presorting  no  delineation  of  the  Laws  of 

England  entirely  correct  in  reference  to  any 

OM  point  of  time.    For  as  each  later  volume 

appeared,   the   contents  of  an  earlier  one 

weie  always  found  to  have  been  considerably 

brdcea  in  upon  by  the  accumulations  of 

statute  law  during    the    intervening 

The  present  edition  being  pub- 

hcd  hi   contemporaneous  volumes,   to  a 

certain  extent  escapes  this  inconvenience; 

bat  cannot  wholly  do  so  ;  for  whilst  a  work 

of  nearly  3^000  pages  passes  through  the 

pre9%  our  insatiable  law  reformers  are  suae 

to  alter  or  add  to  many  parts  o£  the  law. 

Tht  leamed  seijeant  has  adhered  to  the 
pkn  tyf  the  first  edition  in  its  deparrtare 
•from  the  path  of  Blackstone.  He  has  six 
books  instead  of  four,  viz. ! — 

1.  Of  Personal  Bights. 

2.  Of  Eights  of  Property,  as  to  Things 
Bod  and  Things  Personal. 

3.  Of  the  B^hts  of  Private  Belations  :— 
betwBHi  Master  and  fiervsnt— Husband 
and  Wife»Parent  and  Child— and  Guar- 
dian and  Ward. 

4.  Of  Public  Rights  as  to  Civil  Govern- 
ment ; — the  Church ; — the  Social  Economy 
cf  the  Realm. 

5.  Of  Civil  lojories,  including  the  Modes 
«fSedreas. 

6.  Of  Grimes,  including  the  Modes  of 
xTOseciition. 

We  suppose  that  die  onestion  on  the 
heit  mode  of  editing  Blackstone  will  for 
aome  time  longer  remain  undecided*  It 
mevMB  that  Mr.  Seijeant  Stepheaand  Mr. 
James  Stewart,  eadi  about  the  «ame  tane 
pfoyecttd  aditieni  of  tbe  celebrated  Cam- 
nentaries  on  a  new  method.  Depsrtiiig 
from^^  old  oomrse  of  rrarinting  Ifce  entire 
text,  and  sfaowing  the  alteTfltxoiiB  in  notes 
Bt  fliefoot  of  the  page,  each  of  the  leamed 


editors  have  adopted  a  ^fUerent  pko.  Ms. 
Stewart  preserves  the  whole  text  of  Bknk- 
stoiie,  but  throws  into  the  piust  tense,  as 
historioal,  those  parts  of  the  law  which 
have  been  repealed  or  altered,  and  introduo- 
ing  into  the  body  of  the  work  the  new  or 
amended  kw.  The  learned  serjeant  pee- 
serves  only  such  parts  as  continue  in  fbree, 
omits  whatever  has  been  abrogated,  and 
also  embodies  the  new  law,  distinguishing 
Blackstone's  from  his  own  by  brackets.' 

We  will  not  attempt  to  decide  which  of 
these  two  methods  is  better  than  the  other, 
nor  whether  either  is  better  than  the  former 
editions.  The  respect  for  Blackstone  still 
prevails  so  generally,  that  the  loss  of  any 
of  the  original  text  is  matter  of  great  regret ; 
and  we  are  not  sure  that  there  may  not  yet 
be  another  mode  by  which  all  or  nearly  all 
of  the  unrivalled  ori^nal  may  be  preserved, 
without  detriment  to  the  exposition  of  the 
altered  state  of  the  law  and  the  wants  of 
the  student  of  the  present  day. 

Whatever  difierence  of  opinion  there  may 
be  on  the  comparative  merits  of  the  editions 
of  Mr.  Serjeant  Stephen  and  Mr.  Stewart, 
or  of  these  contrasted  with  the  accurate, 
terse,   and  leamed  notes  of  Mr.   Justice 
Coleridge,   there  is,  we  believe,  no  doubt 
that  no  edition  should  be  oifaflaid  and  bur- 
dened with  elaborate  details  and  notes  of 
practice  inconsistent  with  the  general  and 
elementary   design  of  the  original    Coin- 
mentaries.     Great  discrimination  is  requi- 
site in  condensing  the  scope  and  object  of 
new  statutes  and  the  more  important  class 
of  judicial  decisions;  and  we  have  not  had 
time  at  present  to  examine  carefully  all  that 
has  been  done  m  the  present  edition.    So 
fiir,  however,  as  we  have  been  able  to  ex- 
amine these  volumes,  we  think  that  great 
care  has  been  bestowed  on  their  revision, 
comprehending,  as  to  part  of  the  work,  the 
important  alterations  effected  in  tbe  last 
seven  years,  in  others  five,  and  in  almost 
all  three  years.    The  new  statutesand  cases 
have  been  brought  dow»  to  May,  1848,  and 
it  appears  that  the  coweation  of  the  work, 
in  reference  to  these  statutes  and  cases,  «nd 
the  revision  of  the  press  m  general,  has 
been  confided  by  the  anthor  to  his  son ; 
his  own  retirement  from  professional  prac- 
tice, and  the  transfer  of  his  attention  to 
official  duties,  rendcrii^  him  lessGoiqp«tent 
than  formerly  to  labonre  of  thatdescripti«i. 
But  the  learned  seqesat  states  that  ^e 
sheets  have  been  invwiably  kid  befoK  torn 
during  the  progeas  of  tbe  -printing,  and  lie 


*  There  is  a  slight  iB^rovement  in  the  fosm 
of  the  brackets  from  the  previous  edition. 
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feels  himself  able  to  vouch  for  their  ac- 
curacy. 

This  is  a  happy  combination  of  labour, 
uniting  the  zeal  and  freshness  of  youth  with 
the  judgment  and  caution  of  long  expe- 
rience. We  hope  to  find  an  opportunity 
during  the  ensuing  Vacation  of  minutely 
looking  into  the  merits  of  this  valuable 
work,  and  ctdling  attention  to  its  prominent 
parts. 

NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

IN  THB  PRBSBKT  SESSION  OF  PARLIAMENT. 

The  Statutes  effecting  alterations  in  the  Law 
passed  during  the  present  Session  of  Parlia- 
ment, printed  verbatim  in  this  and  the  last 
volume  of  the  Legal  Observer,  are  as  follow  : — 

Extending  Time  for  making  Railways,  vol. 
35,  p.  204. 

Regulating  the  Queen's  Prison,  p.  558. 

North  American  Passengers,  p.  581. 

Crown  and  Government  Security,  p.  600. 

Oaths  in  Chancery,  vol.  36,  p.  7. 

Stamp  Duties  Assimilation,  p.  8. 

Trial  of  Controverted  Elections,  p.  23. 

REMOVAL   OF   ALIENS. 

11  Vict.  c.  20. 

An  Act  to  authorize  for  One  Year,  and  to  the 
End  of  the  then  next  Session  of  Parliament, 
the  Removal  of  Aliens  from  the  Realm. 

[9th  June,  1848.] 
1.  Power  to  Secretary  of  State  or  Lord 
Lieutenant  of  Ireland  to  order  aliens  to  depart 
this  realm. — If  aliens  wilfully  refuse  to  obey 
such  order,  they  may  be  committed  to  gaol  until 
taken  in  charge  for  the  purpose  qf  being  sent  out 
of  the  realm. — ^Whereas  it  is  expedient,  for  the 
due  security  of  the  {leace  and  tranquillity  of  this 
realm,  that  provision  should  he  made,  for  a 
time  to  he  lunited,  respecting  aliens  arriving 
or  resident  in  this  kingdom :  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  parliament  assembled  aod  by 
the  authority  of  the  same,  That  when  and 
so  often  as  one  of  her  Majesty's  principal 
Secretaries  of  State  in  that  part  of  the  United 
Kingdom  called  Great  Britain,  or  the  Lord 
Lieutenant  or  other  Chief  Governor  or  Go- 
vernors in  that  part  of  the  United  Kingdom 
called  Ireland,  shall  have  reason  to  believe, 
from  information  given  to  him  or  them  I'e- 
spectively,  in  writing,  bv  any  person  subscrib- 
ing his  or  her  name  and  addiess  thereto,  that 
for  the  preservation  of  the  peace  and  tranquillity 
.  of  any  part  of  this  realm  it  is  expedient  to  re- 
move therefrom  any  alien  or  aliens  who  may  be 
in  any  part  of  this  realm,  or  who  may  hereafter 


arrive  therein,  it  shall  be.lawfiil  for  such  Se- 
cretary of  State  in  that  part  of  the  United 
Kingdom  called  Great  Britain,  and  for  such 
Lord  Lieutenant  or  other  Chief  Governor  or 
Governors  in  that  part  of  the  United  Kingdom 
csdled  Ireland,  by  order  under  his  or  their  hand 
or  hands  respectively,  to  be  published  in  the 
London  or  Dublin  Gazette,  as  the  case  may 
be,  to  direct  that  any  such  alien  or  aliens  who 
may  be  within  Great  Britain  or  Ireland  re- 
spectively, or  who  may  hereafter  arrive  therein, 
snail  depart  this  realm  within  a  time  limited  in 
such  order ;  and  if  any  such  alien  shall  know- 
ingly and  wilfully  refuse  or  neglect  to  pay  due 
obeaience  to  such  order,  or  shall  be  found  in 
this  realm  or  any  part  thereof,  contrary  to  such 
order,  after  such  publication  thereof  as  afore- 
said, and  after  the  expiration  of  the  time 
limited  in  such  order,  it  shall  be  lawful  for  any 
of  her  Majesty's  principal  Secretaries  of  State, 
or  for  the  Lord  Lieutenant  or  other  Chief  Go- 
vernor or  Governors  of  Ireland,  or  his  or  their 
Chief  Secretary,  or  for  any  justice  of  the  peace, 
or  for  the  mayor  or  chief  magistrate  of  any 
city  or  place,  to  cause  every  such  alien  to  he 
arrestea,  and  to  be  committed  to  the  common 
gaol  of  the  county  or  place  where  he  or  she 
shall  be  so  arrested,  there  to  remain,  without 
bail  or  mainprise,  until  he  or  she  shall  he  taken 
in  charge  for  the  purpose  of  being  sent  out  of 
the  re^m,  under  the  authority  herein-after 
given. 

2.  Penally  on  aliens  disobeying  such  order, — 
That  every  such  alien  so  knowingly  and  wil- 
fully refusing  or  neglecting  to  pay  due  obe^ 
dience  to  any  such  order  as  aforesaid  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof,  shall,  at  the  discretion  of  the  Court,  be 
adjudged  to  suffer  imprisonment  for  any  tioie 
not  exceeding  one  month  for  the  first  offence, 
and  not  exceeding  twelve  months  for  the  second 
and  any  subsequent  offence. 

3.  Miens  on  neglecting  to  obey  order  may  be 
given  in  charge  by  warrant  of  Secretary  qf 
State  or  Lord  Lieutenant  qf  Ireland,  to  be  cam- 
veyed  out  of  the  kingdom.  Where  any  alien 
shall  allege  any  excuse  for  not  complying  wUk 
order.  Privy  Council  to  judge  of  the  st^ciency 
of  the  same, — Privy  Council  shall  cause  a  sum" 
mary  of  matters  alleged  against  alien  to  be  tie- 
livered  to  him,  ^c.-^Thai  it  shall  be  lawful  for 
any  one  of  her  Majesty's  principal  Secretaries 
of  State,  or  the  Lord  Lieutenant  or  Chief  Go- 
vernor or  Governors  of  Ireland,  in  any  case  in 
which  any  alien  shall  be  found  in  this  realm 
after  the  expiration  of  the  time  limited  in  such 
order,  and  whether  he  or  she  shall  or  shall  not 
have  been  arrested  or  committed  for  refusal  or 
neglect  to  obey  such  order,  or  convicted  of 
such  refusal  or  neglect,  and  either  before  or 
after  such  alien  shall  have  suffered  the  punish* 
ment  inflicted  for  the  same,  by  warrant  under 
his  hand  and  seal,  to  give  such  alien  in  charge 
to  one  of  her  Majesty's  messengers,  or  to  any 
other  person  or  persons  to  whom  he  shall  think 
proper  to  direct  such  warrant,  in  order  to  such 
alien  being  conveyed  out  of  the  kingdom ;  and 
such  alien  shall  be  so  conveyed  accordingly  : 
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Provided  alirays,  that  wbcre  such  alien  (not 
baring  been  convicted  as  aforesaid)  shall  allege 
any  excuse  for  not  complying  with  such  order, 
or  any  reason  why  the  same  should  not  be  en- 
forced, or  why  further  time  should  be  allowed 
him  or  her  for  complying  therewith,  it  shall  be 
lawful  for  the  Lords  of  her  Majesty's  Privy 
Council  in  Great  Briuin  or  in  Ireland,  as  the 
case  may  be,  to  judge  of  the  sufficiency  of  such 
excuse  or  reason,  and  to  allow  or  disallow  the 
same  either  absolutely  or  on  such  condition  as 
they  shall  think  fit;  and  where  such  alien  shall 
be  m  custody  under  such  warrant  of  any  of  her 
Majesty's  Secretaries  of  State  or  of  the  Lord 
Lieatenant  or  other  Chief  Governor  or  Go- 
Fcraors  of  Ireland  as  aforesaid,  the  messenger 
or  other  person  in  whose  custody  he  or  she 
shall  be,  forthvrith  upon  its  being  signified  to 
him  that  sach  excuse  or  reason  is  tdleged  bv 
such  alien,  shall  make  known  the  same  to  such 
Secretary  of  State,  or  to  the  Lord  Lieutenant 
or  other  Chief  Governor  or  Governors  of  Ire- 
land, as  the  case  majr  be,  who,  upon  receiving 
such  notification,  or  in  any  case  in  which  he  or 
ihey  shall  be  informed  that  any  such  excuse  or 
reason  is  alleged  by  or  on  behalf  of  any  alien 
to  quit  the  realA,  shall  forthwith  suspend  the 
execution  of  such  warrant  until  the  matter  can 
be  inquired  into  and  determined  by  the  said 
Lords  of  her  Majesty's  Privy  Council;  and 
inch  alien,  if  in  custody  under  any  such  war- 
rant, shall  remain  in  such  custody,  or  if  not  in 
custody,  may  be  given  in  charge  by  any  such 
warrant  as  aforesaid,  and  shall  remain  in  cus- 
tody until  the  determination  thereon  shall  be 
made  known,  unless  in  the  meantime  such 
Secretary  of  State,  or  the  Lord  Lieutenant  or 
other  Chief  Governor  or  Governors  of  Ireland, 
shall  consent  to,  or  the  said  Lords  shall  make 
order  for  the  release  of  such  alien,  either  with 
or  without  security :  Provided  always,  that  the 
Lords  of  her  Majesty's  Most  Honourable  Privv 
Council  shall  cause  to  be  delivered  to  such 
alien,  in  writing,  a  general  summary  of  the 
matters  alleged  against  him  or  her,  and  shall 
allow  him  or  her  reasonable  time  to  prepare 
his  or  her  defence ;  and  that  it  shall  be  lawful 
for  him  or  her  to  summon  and  examine  upon 
ojUh  witnesses  before  the  said  Lords  of  her  Ma- 
jesty's Most  Honourable  Privy  Council,  and  to 
be  heard  before  them,  by  himself  or  herself,  or 
his  or  her  counsel,  in  support  of  the  excuse  or 
reason  by  him  or  her  alleged. 

4.  Judges  may  admit  aliens  to  bail  in  all 
cases,  if  they  see  sufficient  cause, — That  in  every 
case  in  which  power  is  given  bv  this  act  to 
commit  any  alien  to  gaol  without  nail  or  main- 
prize,  it  shall  and  may  be  lawful  for  any  justices 
of  her  Majesty's  Courts  of  Record  at  West- 
minster or  in  Dublin,  or  for  any  of  the  Barons 
in  Great  Britain  or  Ireland,  being  of  the  degree 
of  the  Coif,  or  for  the  Lord  Justice  Clerk  or 
any  of  the  Commissioners  of  Justiciary  in  Scot- 
land, if  upon  application  made  he  shall  see 
sufficient  cause,  to  admit  such  person  to  bail, 
he  or  she  giving  sufficient  security  for  his  or 
her  appearance  to  answer  the  matters  alleged 
against  him  or  her. 


6.  Where  aUen  shaUnot  have  been  sent  out 
of  the  reabn  withm  one  calendar  month  after 
commitment  Judges,  ^-c,  empowered,  where  ap- 
plication has  been  made,  to  continue  tn,  ordts- 
charge  such  alien  out  of,  cii5forfy.— That  where 
any  alien  who  shall  have  been  committed  under 
this  act  to  remain  until  he  or  she  shall  be  taken 
in  charge  for  the  purpose  of  being  sent  out  of 
the  realm,  shaU  not  be  sent  out  of  the  realm 
within  one  calendar  month  after  such  comimt- 
ment,  it  shall  in  every  such  case  be  lawful  for 
any  of  the  justices  of  her  Majesty's  Court*  of 
Record  at  Westminster  or  in  Dublin,  or  for 
any  of  the  Barons  in  Great  Britain  or  Ireland, 
being  of  the  degree  of  the  Coif,  or  for  the  Lord 
Justice  Clerk  or  any  of  the  Commissioners  of 
Justiciary  in  Scotland,  or  for  any  two  of  her 
Majesty's  iustices  of  the  peace  in  any  part  of 
the  Unite<i  Kingdom,  upon  application  made 
to  him  or  them  by  or  on  the  behalf  of  the  per- 
son  so  committed,  and  upon  proof  made  to 
him  or  them  that  reasonable  notice  of  the  in- 
tention to  make  such  application  had  been 
given  lo  some  or  one  of  her  Majesty's  principal 
Secretaries  of  State  in  Great  Britain,  or  to  the 
Lord  Lieutenant  or  Chief  Governor  or  Go- 
vernors of  Ireland,  or  his  or  their  Chief  Secre- 
tary, according  to  his  or  their  discretion,  to 
order  the  person  so  committed  to  be  continued 
in,  or  discharged  out  of  custody. 

6.  Act  not  to  extend  to  ambassadors,  ^c,  or 
aliens  who  have  resided  in  the  kingdom  for  three 
years.— That  nothing  in  this  act  contained 
shall  affect  any  foreign  ambassador  or  other 
public  minister  duly  authorized,  nor  any  per- 
son belonging  to  the  diplomatic  or  domestic 
establishment  of  any  such  foreign  ambassador 
or  public  minister,  registered  as  such  accord- 
ing to  law,  or  being  actually  attendant  upon 
such  ambassador  or  minister,  nor  any  ahen 
under  the  age  of  fourteen  years,  or  who  shall 
have  been  residing  within  this  realm  for  three 
years  next  before  the  passing  of  this  act. 

7.  Duration  of  act,— That  this  act  shall  con- 
tinue in  force  for  one  year  from  the  passing 
thereof,  and  until  the  end  of  the  then  next 
Session  of  Parliament. 


THE  LAW  INSTITUTION. 


OuB  attention  has  been  called  to  an  article 
under  this  head  in  the  Law  Times  of  last 
Saturday.  We  seem  fortunately  in  our  last 
number  to  have  anticipated  and  answered 
on  the  same  day  the  main  point  advanced 
against  the  Institution,  by  extracts  from  the 
most  satisfactory  source,  namely,  the  Annual 
Reports  of  the  Incorporated  Society  and  the 
Metropolitan  and  Provincial  Association. 

The  constitution  of  both  societies  enables 
them  to  adapt  each  to  the  proper  discharge 
of  their  duties  to  the  profession.  It  is  com- 
petent to  the  Incorporated  Society  to  admit 
an  unlimited  number  of  country  members, 
land"  a  due  proportion   of   them  may  be 
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elected  to  the  Cosneil.  Hitheito  the 
coontrj  members  haive  gitvn  no  indication 
that  they  \frished  to  be  on  the  Couneil.  The 
recent  proposition  came  from  a  f^w  torni 
members,  without  the  knowledge  of  the 
gentlemen  proposed,  or  any  other  country 
members;  but  the  suggestion  will,  no 
doubt,  be  duly  canvassed  before  the  next 
election.  We  hmfe  also  heard  of  another 
proposition  for  the  benefit  of  country  solici- 
tors, which  will  be  brought  forward  in  due 
time.  A  considerable  purchase  has  recently 
been  made,  and  the  buildings  of  the  society 
are  about  to  be  enlarged  for  the  general  ac- 
commodation of  the  members  and  the  more 
oonvenient  dispatch  of  the  increasing  busi- 
ness of  the  society,  and  any  suggestions 
that  can  be  made  for  the  benefit  of  the  pro* 
vincia]  members,  we  are  assured,  will  re- 
ceive the  best  consideration. 

As  stated  in  the  Annual  Report  of  the 
Incorporated  Society,  responcUng  to  that  of 
the  New  Association,  ''There  are  several 
important  objects  of  usefulness  to  the  pio- 
fossion  which  may  be  pursued  l^  the  two 
societies  in  common,  and  others  which  will 
receive  the  attention  of  each  separately,  and 
be  followed  out  by  their  own  independent 
means ;  and  in  aid  of  such  objects  the 
Council  will  be  always  ready  to  co-operate. 
From  the  exertiflna  of  both,  and  their  occa^ 
sional  co-operation,  the  moat  benefieial  re* 
salts  to  the  profession  may  be  fairly  antici- 
pated." 

We  are  sure  that  neither  the  New  Asso- 
dation  nor  that  large  part  of  the  profession 
which  belongs  not  to  any  law  society  in 
town  or  conBtry.  will  be  benefited  by  un- 
derrating the  important  services  whidi  hove 
been,  and  may  be,  rendered  by  the  'Ineor- 
porated  Society  to  the  profession  at  lan^. 
We  cannot  suppose  that  our  contemporary, 
as  a  member  of  the  Bar,  looks  with  jealousy 
on  these  fratemlMs^  and  seeks  to  disunite 
them ;  but  it  is  "  palpable  to  feeling  as  to 
siriit "  that  nM>st  of  his,  writing  on  the 
subject  have  that  tendency.  We  trust, 
however,  that  hereafter  these  professional 
institutions  may  be  allowed  to  proceed  in 
their  respective  vocations  without  any  fur- 
ther mistaken  opposition  or  any  iU-founded 
censures. 


ing  the  latter.  Now  he  is  entitled  to  n^iher 
of  these  honours.  He  assisted  the  founders  of 
both,  but  has  no  claim  to  the  distinction  of 
originatiDg  either.  The  authorship  beloiigs  to 
much  abler  and  more  influential  persons.  He 
has  had  the  good  fortune  to  possess  the  confi- 
dence  of  his  branch  of  the  profession,  and 
gratefully  acknowledges  the  favourable  estima- 
tion of  his  services.  It  does  not,  however, 
seem  essential  to  the  fair  discussion  of  the 
merits  of  these  societies  to  enter  upon  any  per- 
sonal question  regarding  the  officer  who  con- 
ducts their  affairs,  and  who,  of  course,  en- 
deavours to  the  best  of  his  ability  to  discharge 
his  duty  and  promote  the  cause  in  which  he  is 
engaged. 


NEW  ORDERS  IN  CHANCERY. 


TRUSTBBS* 


10  &  11  VICT. 


A  very  fallacious  inference  has  been  drawn 
from  the  circumstance,  of  the  same  indtvidnal 
Wing  actcdi  until  recently,  as  Seevetary  both 
wrthe  I&corpentedand  the  Metropolitan  and 
nofindal  Soeietys  He  is  erBoneonaly  np* 
pMsd  to  have  bsesfc  the^fiMnder  of  theformerj 
and.  then,  having  diseovwed  that  it  had  failed 
la  8oiBe.o£jtB.0ttipoBevha  set.about  establish- 


INOBMNITY    ACrr, 

C.96. 

Thb  Right  Honourable  Charles  Christopher 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  with  the  assistance  of  the  Bight 
Honourable  Henry  Lord  Langdale,  Master  of 
the  Rolls,  doth  hereby  in  pursuance  of  an  act 
of  parliament  passed  in  the  IVnth  and  Eleventh 
year  of  the  reign  of  her  present  Majesty,  m- 
tituled  "An  Act  for  better  securing  TVnst 
Funds,  and  for  the  relief  of  Trustees,*^  and  in 
pursuance  and  execution  of  all  other  powers 
enabling  hun  in  that  behalf,  order  and  direct 
in  manner  following:,  that  is  to  say  :— 

I.  Any  trustee  desiring  to  pay  money,  oi 
transfer  stock  or  securities  into  the  name  of  the 
Accountant-General  of  the  Court  of  C&anceiy, 
under  the  said  act  is  to  file  an  affidavit  entitled 
in  the  manner  of  the  act  and  the  trust,  and 
setting  forth — 

1.  His  own.  name  and  address. 

2.  The  place  he  is  to  be  served  with  any  ne^ 
tition,  or  any  notice  of  any  proceedins  or  order 
of  the  Court  relating  to  the  trust  fund. 

3.  The  amount  of  stock  securities  or  money 
which  be  proposes  to  deposit  or  to  transfer,  or 
to  pay  into  Court  to  the  credit  of  the  trust 

4.  A  short  description  of  the  trust,  and  of 
the  instrument  creating  it. 

5.  The  names  of  the  parties  interested  in,  or 
entitled  to,  the  fnnd  to  the  best  of  the  know- 
ledge and  heUef  of  the  trustee. 

6.  The  submissbn  of  die  trustee  to  answer 
all  such  inquiries  relating  to  the  application  of 
the  stocks,  securities  or  mcmey  transferred,  de* 
posited,  or  paid  in,  under  the  act  as  the  Court 
may  think  proper  to  make  or  direct. 

ll.  The  Accountant-General  on  production 
of  an  office  copy  of  the  affidavit,  is  to  give  tbfi 
necessary  direction  for  tranafer,.  deposit,  or 
payment^  and  to  place  the  stock,  securities,  or 
mon^  to  the  account  of  the  particular  trust, 
and  such  transfer,  deposit^  or  payment  is  to  hs 
certified  in  the  usual  manner. 

IIL  The  trustee  having  made  the  payment, 
transfer,  or  deposit,  ii  forthwith  to  ^ve  notice 
thereof  to  the  several  persona  named  m  his  affif 
davit,  if  interested  in  or  entitled  to  tfaa  ftmd* 
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IV.  Sach  penonB*  or  any  of  tlienoj  or  the 
tnutee,  may  apply  1^  peMon,  at  occaMD  xmy 
require,  respecting  the  investment,  payment 
oat,  or  distribution  of  the  fund^  or  of  ifae  difi^ 
dends,  or  interest  thereof. 

V.  The  trustee  is  to  be  served  with  notice  of 
any  application  made  to  the  court  respecting 
the  fuDds,  or  the  dividends,  or  interest  thereof  by 
any  party  interested  therein  or  entitled  thereto. 

Vt.  Tlie  parties  interested  in,  or  entitled  to 
the  fund  are  to  be  served  with  notice  of  any 
application  made  t6  the  court  by  the  trustee 
respecting  the  fund  in  court,  or  the  interest  or 
(firidends  thereof. 

VII.  No  petition  is  to  be  set  down  to  be 
imrd  until  the  petitioner  has  first  named  a 
place  where  he  may  be  served  with  any  peti- 
tion or  notice  of  any  proceeding,  or  order  of 
the  court,  relating  to  the  trust  fund. 

VIII.  Petitions  presented  and  affidavits  filed 
under  the  said  act  are  to  be  entitled  in  the 
matter  of  the  said  act  (10  &  11  Vic,  c.  96), 
and  in  the  matter  of  the  particular  trust. 

That  this  order  be  entered  with  the  Re- 
gister of  the  Court  of  Chancery. 

(Signed)  Cottenhah,  C. 

10  JwK  1848.  Lanodals,  M.  R. 

[We  gave  the  substance  of  these  Orders,  as 
soon  as  they  were  issued,  in  a  Postscript ;  and 
now  re-print  them  fully.] 

COSTS  OF  ATTENDANCE  OF  COUNSEL 
AT  CHAMBERS. 

The  following  notice  was  read  in  Court,  and 
has  been  put  up  at  the  Judges'  Chambers  :— 

"The  CosU  of  the  attendance  of  Counsel 
before  a  Judge  at  Chambers  will  in  no  case  be 
allowed  in  future,  unless  the  Judge  shall  certify 
thenr  allowance." 

DEFECTIVE  FORMS  OF  POLICIES  OF 
INSURANCE. 

7b  tie  Editor  qf  the  Legsi  Observsr. 

Sir, — I  would  draw  the  attention  of  the  pro- 
feaaion  and  the  public,  and  especiallv  the  aS' 
nored,  to  the  forms  of  policies  issued  by  too 
many  insurance  offices. 

Tile  pelidee*  tmder  setU  frequently  refer  to 
the  terms  and  conditions  of  insurance,  whether 
» tespeels  the  preoiums  on  a  life  policy,  or 
9gmat  a  loss  by  fire,  and  which  proposals 
or  cenditiuns  of  insurance  are  itot  muter  seat, — 
the  consequence  is,  that  the  references  are 
altogether  valueless.  I  win  instance  two— one 
m  case  of  a  fife  policy,  as  referable  to  death  by 
suicide ;  the  other  in  case  of  a  fire  occurring  on 
tiiaaBcpintioa.of  the  year,  and  within  the  sub* 
MOnent  16  day*  proposed  to  be  insured  bv  the 
poucy ;  in  neiuier  cases  could  the  money  be  re- 


Some  alteration,  therefore,  seems  indispeo- 
■^.an^  every  Joffweofifoe  wffl*  I  hope,  adopt 
It  Creis. 


UNITED  LAW  CLERKS'  SOCIETY. 

Ttn  Annual  Festival  of  this  valuable  society 
took  place  on  Wednesday  last,  the  28th  June, 
at  the  Freemasons'  Hail.  Sir  Fredericllifesiger 
presided,  supported  by  several  Queen's  Counsel, 
viz. : — Mr.  Watson,  Mr.  Hiunfrey,  and  Mr, 
Russell  Gumey,  and  by  Mr.  Freshfield,  (for- 
merly the  Bai^  Solicitor,)  and  other  members 
of  the  Bar,  and  by  a  ooasiderable  number  oi 
solicitors.  We  shall  give  a  fM  report  of  tile 
meeting,  and  set  forth  the  Report  in  an  early 
number.  In  the  meantime,  it  is  scarcely  nft* 
cessary  to  say  that  the  various  toasts  were  pro- 
posed, and  responded  to,  with  excellent  feeUng 
and  much  force  and  eloquence,  in  behalf  of  tiie 
Law  Clerks  and  their  well-conducted  associa- 
tion. The  Report  detailed  the  large  amount 
of  good  which  had  resulted  from  the  rsUeC 
afiforded  by  the  Society  during  the  past  year. 

A  considerable  sum  was  collected,  including 
a  handsome  donation  from  Mr.  Chilton,  of  50/., 
part  of  the  damages  recovered  from  the  railwa|r 
company,  the  whole  of  which  the  learned 
Queen's  Counsel  has  divided  amengat  various 
chaiitable  institutions. 

DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Mmf  29rd,  to  June  16th,  1848,  both  m» 
chuive,  with  dates  when  gasetted. 

Bdl,  Frsdsric.  Browne,,  and  Edward  H^ 
Downhssn  Market,  Attorneys  and  Solicitors. 
June  2. 

Berry,  John,  and  Thomaa  Greenatt  Hamer, 
Bradford  and  Wakefield,  Attorneys,  Soliciton« 
and  Conve3rancers.    June  6. 

Lee,  William,  and  Edward  Tapley,  Sand? 
wich.  Attorneys  and  SoUdtors.    May  23. 


MASTERS    EXTRAORDINARY   IN 
CHANCEiY. 

Froai  May  23rd;  to  June  l6th,  1848,  both  in- 
elusive,  with  dates  when  gazetted* 

Clowes,  Ellis,  Stourbridge.    May  26. 
Dale,  Henry,  jun..  North  Shields.    May  2S^ 
Ewart,  John,  Lynedock  Place,  Bdinbiirgll, 

for  Scotland.    June  6. 
Moore,  George,  Bicester.    June  2, 
Owen,   Thomas,  jun.,    Pl&s    Penmynydd; 

county  of  Anglesea.    June  16. 
Snnth,  Charles  Joseph,  Reigata,    Jane  13* 
Tripp,  John  Roily,  Swansea.    Jans  6. 
Uhtboff,  Edward,  Stooriffidge^    Msfatt. 
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CANDIDATES  WHO  PASSED  THE  EXAMINATION. 
Trinity  Term,  1848. 


Namet  qf  Candidatt$^ 
Ambler,  James  Pearson 
Baines,  George  . 
Bassett,  Robert  Goodenough 
Boothroyd,  Edward  Hjde 
Boalton,  George 
Brookes,  George 
Bulleid,  John  George  Lawrence. 
Burder,  Jobn,jun.      • 
Barj,  John 
Bye,  William,  jun. 
Cammack,  Alfred 

Churchill,  Henry 
Codd,  Charles  Robinson 
Cowdell,  Alfred  Burton 

Crossland,  Robert 
Davies,  Reginald  Stevenson 
Dineley,  Frederick     . 
Dunn,  Henry  Ridwell 
Eagles,  Esra.  jun. 
Foyster.  WUliam 
Frost,  John 

Gill»  Frank  Selby       . 

Goodall,  Frederick  Bates 
Greaves,  Thomas 
Greville,  Eden  Kaye  . 
Hall,  Lawrence  Robert 
Halton,  Charlea 
Harris,  James  Charlea 
Harrison,  Edwin  Albejt 
Harward,  Arthur 
Hooper,  Samuel 
Hoskins,  Thomas,  jun. 
Howard,  Frederick  Willism 
Kidd,  Robert,  jun.      • 
King,  Alfred  Hassall  . 

King,  Samuel  Leyson  Wickens 
Lees,  Frederick  Orewe 
Ley,  Robert 
Ley,  William  Merriman 
Lloyd,  James  Hogson 
Loaden,  George  • 

Lowe;  Thomas  Frederic 
Lnard,  William  Charles 
Lupton,  Thomas 
Marcon,  Andrew         • 
Meadows,  John  Osmond 
Mellor,  James  William 
Motteram,  John  Philip 

Marshall,  John  Thomas 

^ewhould,  John 
Noble,  Thomas  Shepherd 

Parker,  Robert,  jun.    . 
Parkes,  Francis  Josish 


Partridge,  George  Anthony 
Perkins,  Bicbard  Wicksted 
PicWeriDjfr,  Aribur  Proctor  . 
Pierce^  Walter . 

Prescott,  George  William  . 


7b  whom  Article  J,  Attijned,  4-c. 
Harriaon  Robson,  Halifax 
Edward  Nelson  Alexander,  Halifax 
Charles  John  Tylee.  Romsey 
John  Boothroyd,  Stockport 

William  Jsmes  Boulton,  Northsmpton-square,  Clerkenwell 
Willinm  Wycberly  Brookes,  Whitchurch  : 
Stephen  Holman,  Glastonbury 
Willinm  Gillmore  Bolton,  35^  Austin  Friars 
John  Lawrence,  St.  Ives 
Thomas  Hustwick,  Soham 
Peter  Wells,  jun.,  late  of  Kingstou-upon-Hull,  deceased ;  Robert 

Wells,  Kingston-upon-Hull 
Samuel  Fie!d,  Deddington 
John  Cook,  Scarborough 
William  Cowdell,  sen.,  Hinckley  ;  Robert   Few,  2,  Ilenrietla-strffH, 

Covcnt-gorden 
James  Winder,  BoUon-le-Moors 

Henry  Whittaker,  Boulogne;  Joseph  Tatham,  10,  New-square 
James  Clift,30,  Bloomsburv-squnre 

Wm.  Drake,  East  Dereham  ;  J.Turnley,  Walbrook-house,  Walbrook 
Ezra  Eagles,  Bedfonl 
Thomas  Freer,  Bri gg 
Benjamin   Bodmnn,  1,  Budge-row,  Ciieapside,  and  15,   BlomfieW- 

road,  Maida-hill    . 
William  Scrivens,  Hastings ;  James  Percy^Phillips,  10,  St.  SwitbinV 

lane 
John  Smith,  Nottingham 

John  Allen  Jackson,  f  2,  Pnriiament-street,  Kingston-upon-HulI 
Henry  Taylor  Raven,  2,  Harcoutt-buildings,  Temple 
John  Fox,  Nottingham 

William  Nanson,  Carlisle;  John  Musgrave,  Whitehaven 
Thomas  Heath,  Warwick 

Alexander  Harrison,  8,  Edmund-street,  Birmingham 
James  Clifford  Newbold,  Uatlock 
Nathaniel  Hooper,  5,  Pumt>court,  Temple. 
Daniel  Howard,  Portsea 

John  Howard,  Liverpool ;  Robert  Baxter,  Doncaster 
Henry  Ingledew,  Ne«voastle«upon-Tvne 
Alfred  King,  2,  Paper-buildings,  Temple;  William  Bunney  Russell, 

Braunston  ;  and  2,  Paper-buildings,  Temple 
Samuel  King,  6,  FurnivolViun 
William  Harding,  Burslem 
John  Thomas  Pilgrim,  Atherstone 
John  Baron  Bowker,  Bishops  Stortford 
Charles  Ford.  5,  Bloomsbory*square 
William  Loaden,  38,  Bedford- place,  RussaeU-square 
William  Beamont,  Warrington 
John  Marmaduke  Tersdale,  31,  Fenchurch-street ' 
Samuel  Appleby,  6,  Harpur-street,  Red-lion-square 
Robert  Cruttwell.  Bath 

Robert  James,  Glastonbury  ;  George  Mathias,  Glastonbury 
Jsmes  Mellor,  Asbton-under-Lyne 
James  Motteram,  Birmingham :  William  Ghrimes  Kell,  Bedford>row; 

James  Mot te ram  ;  George  Kdinson  Maraden,  Manchester 
Henry  Edwsrd  Stables,  Coptball-court,  City  i  Roger  Gadadeo,  28, 

Bedford-row 
Samuel  Walker,  29,  Lincolu's-inn-fields 
Robert  Henry  Anderson,  York ;  Charles  Lever,   10,  King's-road, 

Bedford -row 
Robert  Christopher  Parker,  Greenwich 
Thomas  Williom    Porkes,   11,   Gmy's-inn-square;    Charles    Austin 

Brookfield,  12,  Bcdford-row  ;   Charles   Rich    Tyerman,  «4,  Gre- 

sham-street 
Robert  Wm.  Parmeter ;  Charles  Goodwin,  Lynn,  and  S7,  Walbrook 
Joseph  WagstnfF,  Warrington 

Edward  Rowland  Piokertng,  4,  Stdne-bttildings,  Lincoln's-inn 
Edward  Bryant  Garey,  late  of  24,  Southampton-buildings ;  Polgrsre 

Simpson,  20,  Bedford-row 
Thomas  Mortimer  Cieoburey,  50j^,  Sackvxile-street,  Piccadilly 
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Priteliinl,  Htoiy  Der«reiix 

fiiodall,  £dward  Biodribb . 
Rty,  Henrjr  Carpenter 
Raei  WiJltam  . 
Bees,  Arthur  Harris  > 
Roberts,  William,  jun. 
Rogers,  Hender 
Sitrbridge,  Charles 

Sdbf.  John  Caleb 
Bhdfield,  William 
Sbepberd,  Arthur 

SbtttUewortb,  Faooonberg  . 
Siffiffloas,  Frederick  George 
5mitb,  George  . 
Stafford,  TLomas 
StedmsD,  Char  lea  Edward  . 
Stoarf,  William 
Swn,  Henry    . 
Sjkes,  TLomas . 
Terrj,  William . 
Torr,  Joseph  Hooley  . 
Townson,  John 
TnivbitI,  Charles 
Truwrhitt^George,  jun.         , 
Tucker,  Samuel  Ward 
Tamer,  Frederic  Foote 
Wallii,  John  Chapman 
Wwaer,  William  Harding . 

Vttu,  Feter  Robert . 
Whsiley,  George        . 

Wood,  Richard . 


[The 


w 

•  George  Alextnder  KUgoor,  Upper  Hamilton-temce,  and  47,  Pirlw- 

ment-atrcet 

•  James  Cbaldecott  Sharp,  Soaihampton 

•  Henry  Raj,  Briatol 

.  1  boroaa  Lancelot  Reed,  Dowoham-market 

•  Marcus  Huish,  Castle  Doniogton 

•  William  Roberts,  sen.,  Coleford  ;  James  Wiotle,  Newnham 
.  Williama  Hockin, Truro 

.    John  Watson,  jun.,  10,  Henrietta-street,  CoYent-garden;  John  Wat- 
aon,  1S6,  Wood-atreet,  Cheapside 

•  Knoiries  King,  Maidstone ;  Robert  Edmeadea,  Sheernesa 
.    Isaac  Sheffield,  68,  Old  Broad-street 

•  Heqr/  Bradley,  t,  Harcourt-buildinga,  Temple;  John  Bridges,  Red 

Lion-square 
.     Geoige  Augustus  Crowder,  57,  Coleman  street 

•  Henry  Hall,  16,  Netr  Boa  well-court,  Liocoln's-ion 
.    John  Lush  Alibrd,  Salisbury 

.  William  Stafford,  13,  Buckingham-street,  Strand 

•  Henry  Stokes,  Fakenfaam  ;  John  White,  IS,  Barge-yard-chambers 
.  William  Clark  ;  Charles  Frederick  Sparrowr,  Wolrerhampton 

•  Robert  Sir:  n,  Lincoln 

.  George  IVTathewman  Jervis,  Sheffield 

.  Thomas  Scriven,  Northampton 

.  William  Comins,  Witheridge 

•  Thomas  Eastham,  Kirkby  Lonsdale 

•  George  '1  ruwhitt,  S,  Cook's-court  * 
>  George  Truwhitt,  9,  Cook's-court 

•  Philip  Mathews  Chitty,  Shaftesbury 
Nicholas  Broadmead,  Langport 

•  Brooke  Smith,  Bristol 

.    Henry  James  Harvey,  Bath ;  George  Dawes,  Angel- court,  Throg- 
morton-street 

•  Francis  Thomas  Bircharo,  15,  Bedford-row 

•  George  Lawson  Whatley,  Mitcbel  Dean ;  George  Beeke,  21,  Lin- 

coln's-inn-fields 
.  John  Wood,  York 
Questions  will  appear  in  the  next  Number.] 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

RBPORTKD  BY  BA&RI8TBBS  OF  THB  8BVBRAL  COURTS. 


KoUtf  Contt. 
Lewis  V.  Baldwin,     May  5,  12,  &  29,  1848. 

BUVICB  OUT  OF  THB  JURISDICTION. — COK- 
DITIONAL   APPBARANCB. 

The  proper  time  for  a  defendant,  served  under 

tieZSrd  Order  of  May,  1845,  to  eompkdn 

of  the  place  where  the  suit  is   brought 

against  nim,  is  after  answer, 

Tke  Court  refused  to  allow  a  conditional  ap* 

pwance  to  be  entered  in  Court  with  the 

Registrar. 

This  was  a  motion  to  discharge  an  order 

jMde  under  the  33rd  of  the  General  Orders  of 

Mty,  1845,  allowing  subpoenas  on  the  Irish 

yreat  Western  Railway  Company  to  be  served 

in  Irdand.     'The  ground  of  the    application 

*M,  that  the  subject-matter  of  the  suit  was 

•rtoate  in  Ire — id,  its  object  being  to  set  aside 

an  agreement  for  the  amalgamation  of  a  branch 

railway,  which  was  origmally  an  independent 

undertaking    with    the  Irish  Great  Western 

Bailway;  and  that,  out  of  15  defendants,  14 

were  resident  in  Ireland. '  It  was  contended, 

wat  the  effect  of  the  order,  therefore,  was  to 

draw  into   England  a    suit   properly    Irish, 

7^  result  £ur  from  being  the  intention  of  the 

nwners  of  the  General  Order.    On  the  other 

nae  it  was  stated,  that  one  of  the  originally  re- 

gtstered  places  of  business  of  the  Irish  Great 


Western  Railway  Company  was  in  London; 
that  the  places  of  residence  of  its  two  registered 
promoters  were  both  in  England ;  and  that,  out 
of  the  15  defendants,  all,  except  the  railway 
company,  on  whose  part  the  present  objection 
was  made,  had  appeared  to  the  biU. 

Mr.  Goldsmid,  for  the  motion,  cited  fVhetr 
more  v.  Ryan,  4  Hare,  612. 

Mr.  Timer  and  Mr.  Anderson,  contrii. 
When  the  motion  first  came  on,  Mr.  Anderson 
objected  that  the  company,  not  having  ap- 
peared, could  not  be  heara.  The  ground  of 
their  not  having  appeared  was  an  apprehen- 
sion on  their  part  that  by  appearing  they 
should  be  held  to  have  submitted  to  the  juris- 
diction. 

Lord  Langdale  suggested,  that  the  company 
might  avoid  this  difficulty  by  entering  a  con- 
ditional appearance. 

Mr.  Goldsmid  then  applied  for  leave  to  enter 
a  conditional  appearance  in  Court  wilh  the 
Registrar,  and  referred  to  Johnson  v.  Barnes,  1 
De  Gex  &  Smale,  129,  as  an  instance  in  which 
such  a  practice  had  been  permitted ;  but 

Lord  Langdale  declined  to  follow  this  prece- 
dent, and  directed  the  motion  to  stand  over 
that  a  conditional  appearance  might  be  entered 
in  the  resular  way,  which  was  accordingly 
done.    With  respect  to  the  motion  itoelf,  his 


W  &9Mniof  OmrtB  *  IMb>—  Vio^^ChMfidhr  qf  B^gltrnd.-- Qf/^'t  Bmfeh. 


^bfdMp  expresMd  fait  oj^ba  tiiai  Ae  ques^ 
tion  was  a  very  important  one,  and  that  cer- 
tainly it  was  not  the  intention  of  the  order  re- 
ferred to,  to  draw  Irish  snits  into  En^rland ; 
but  he  thought  that  the  question  coi^d  not 
properly  be  raised  in  the  present  stage  of  the 
cause,  before  answer.  He  should  be  obliged 
to  decide  whether  the  suit  was.  properly  insti- 
tuted, without  having  the  means  of  judging  of 
the  merits.  The  motion  must  therefore  be 
refused. 


VicuiSiumtWox  of  ^E^nglanlr. 
Ashbumham  v,  Ashbumham.    March  24, 1848. 

WILL. — ABATSMENT. — PRIORITY. 

A  testator  bequeathed  certain  legacies,  pay^ 
able  two  years  after  kis  decease,  and  pave 
an  annuity  for  the  maintenance  of  his  bro- 
ther, directing  his  trustees  to  make  the  first 
payment  on  the  first  half-yearly  day  of 
payment  qfter  his  decease,  and  to  set  apart 
sufficient  of  his  estate  to  pay  the  annuity, 
or  to  invest  a  sufficient  sum  m  the  purchase 
of  a  government  annuity :  Held,  that  the 
annuity  was  not  charged  on  the  realty,  had 
no  priority,  and  must  abate  pari  passu 
with  the  other  legacies. 

This  was  a  suit  instituted  for  the  purpose  of 
having  the  trusts  of  the  will  of  Sir  William 
Ashbumham  administered.  The  testator,  by 
his  will,  dated  the  24th  of  Dec,  1842,  after 
giving  certain  legacies,  and,  amongst  others, 
1,000/.  to  his  bro&er  George  Ashbumham,  di- 
rected "  that  all  the  aforesaid  legacies  should 
be  payable  and  paid  at  the  expiration  of  two 
jesars  from  the  aate  of  his  deeease,  and-'without 
mterest  thereon,  in  the  meantime,  or  as  much 
sooner  as  his  executors  might  think  fit.  He 
gave  his  said  tmstees,  thereinbefore  named,  an 
annuity  of  100/.  during  the  life  of  his  brother, 
the  said  Geoi^e  Ashbumham,  upon  trust  to 
apply  the  same  by  two  equal  halt-yearly  pay- 
ments, on  the  25th  March  and  29th  Sept.  in 
each  year ;  the  first  payment  thereof  to  com- 
mence on  such  of  the  said  days  as  should 
happen  next  after  his  decease,  towards  the  per- 
sonal niaintenance  or  support  of  his  brotner, 
the  said  George  Ashbumham,  during  his 
natural  life,  or  until  he  should  attempt  to 
alienate,  mortgage,  or  in  any  manner  charge  or 
incumber  such  annuity,  or  any  part  thereof,  or 
should  become  bankrupt  or  insolvent.  And 
fh>m  and  after  his  decease,  or  the  happening  of 
an^  or  either  of  the  said  events,  whichever 
should  first  happen,  he  directed  that  such  an- 
nuity should  cease,  and  the  property  from 
which  the  same  should  arise  or  be  paid  should 
fidl'into  and  become  part  of  his  residuary  per- 
gonal estate,  and  be  a^^Hed  and  disposea  of 
accordingly.  And  he  directed  his  trustees 
either  to  set. apart  suflicient.  of  his  estate  to  pay 
the  said  annuity,  or  to  invest  a  sufficient  sum 
in  the  purchase  of  a  government  life  annuity.'' 
Then,  after  devising  ms  real  estates,  he  gave  aU 
the  ttsidue  of  his  seal  and  persoiud  estate  to 
kit  trusteeBy.  tiieir,  htm,  enenton^  adminit- 


ispay 


traiora,  and  assigns,,  upon  trasft-te 
convert  into  money,  and  from  the  proc 
in  the  first  instance  hn  fimsm  and  usn- 
mentary  expenses  and  debts,  whether*  specialty 
or  on  simple  contract,  and  the  pecaniaTy 
legacies  ana  annuities  thereinbefore  given,  and 
the  expenses  of  executing  the  trasts  of  his  will. 
The  personal  estate  of  the  tesUtor  proved  in- 
sufficient for  the  payment  of  the  debts,  legacies, 
and  annuities,  and  the  question  for  considecaf- 
tion  was,  whether  the  annuity  to  George  Ash* 
buraham  waa  to  abate  with  the  other  legacies 
and  annuities. 

Mr.  BetheU,  Mr.  H.  Clarke,  Mr.  Stuart,  and 
Mr.  Dani^,  contended,  that  the  annuity  must 
take  the  usual  course  and  abate  with  the  other 
legacies.  There  was  nothing  in  the  will  to 
denote  an  intention  to  give  priority  to  one 
legatee  over  another,  except  the  circumstance 
of  its  being  an  annuity  to  be  paid  after  the 
testator's  death  earlier  than  the  pecuniary 
legacies.  They  cited  Thwaiies  v.  Foreman,  1 
Coll.  409 ;  Weston  v.  Booth,  4  Mad.  161. 

Mr.  Rok  and  Mr.  Lewis,  for  the  anmntants, 
contended,  in  the  first  place,  that  the  words  of 
the  will  directing  the  tmstees  to  set  apart  suf- 
ficient of  his  estate  to  pav  the  annuity  was 
enough  of  itself  'to  secure  tne  annuity  on  the 
real  estate,  and,  if  so,  that  disposed  of  the  ques- 
tion; and  secondly,  that  if  the  annui^  vnm 
chargeable  only  on  the  personalty,  then  it  waa 
entitled  to  priority.  It  was  given  for  mainte- 
nance, and  there  being  a  deficienqr  of  aseets, 
the  object  of  the  testator  must  be  frustrated  if 
you  did  not  give  the  annuitant  a  priority.  The 
annuity  stood  on  a  motive  said  intention  in  the 
testator  different  from  all  the  other  legacies. 
Ther  cited  Brown  v.  Broumt  1  Keene,  275. 

ThB  Vice-chancellor  said,  it  appeared  to  lum 
that  there  was  no  priority.  If  the  testator 
meant  that  the  annuity  should  have  a  prefer- 
ence, he  had  not  said  so,  and  the  only  attempt 
that  had  been  made  to  allow  diat  he  did  meea 
to  give  a  preference  was  by  patttn^^  a  forced 
constraction  on  nfadn  Ittignage.  Hit  Honour 
then  nad  the  clausce  in  tiie  will,  and,  after 
stating  hie  opinion  tha*  &e  aoouity  was  not 
charged  on  the  raid  estate^  said:  here  there  was 
s  will  in  winch  thetettatorevidentlvoonaidtred 
there  would  be  a  residue,  and  Uiarafion  he 
could  not  have  intended  that  there  ahovU  be  a 
priority.  Tliat  being  8o».  he  was  of  optnion 
Uiat  there  waa  no  pretencB  for  te  pnipesilinn, 
and  he  shoold  daebre  that  the  asanily  ahitB 
with  the  o^ecl 


(Before  the  Four  Jtidgee.) 
Dtdimtr*Iktk^taid\aiken*  TxiakfTwrn^lSM. 

ANNUIt-Y. — PAYMXNT'  BY  eUSBTm   UlVDSIt 

6  Gbo.  4,  c.  IKT,  sa.  54  &  55. 

lMer«fcs6^Greo.4i.o.l6»«i55,  tka  mrttim 
for  Ifte  paymamt  <^  o»  mmmity  efiat  tka 
gnmiv  kaa  bemisr  bankrupt  kam  Ha 
opikm  either  ^paffiug  ike^^amrmrmff  ttt 
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i$  valued  under 


In  Aiifiraot,  1834,  aa  annuity  deed  was  exe- 
cuted bf  the  defttdmt  Tiike  and  two  other 
pcnoBt)  as  securities  for  the  payment  of  the 
annuity  to  the  plaintiff  during  the  life  of  Tuke^ 
A  /iat  in  bankruptcy  afterwards  issued  against 
Take,  and  the  plaintiff  proved  under  the  com- 
mission for  the  value  of  the  annuitv  according 
to  the  6  Geo.  4,  c.  16,  s.  54,  and  tne  value  of 
the  annuity  was  estimated  at  1,125/.  The 
sureties  dia  not  pav  the  sum  at  which  the  an- 
nuity was  estimatea,  hut  continued  to  pay  the 
arrears  of  the  annuity  up  to  the  time  of  the 
death  of  Tuke.  Section  55  of  the  above  recited 
act  enacts,  "  That  it  shall  not  be  lawful  for  any 
person  entitled  to  any  annuity  oranted  by  any 
rankrapt,  to  sue  any  person  who  nuiy  be  col- 
lateral security  for  the  payment  of  such  an- 
mity,  until  such  annuitant  shall  have  proved 
ooder  due  commission  against  such  bankrupt 
for  tbe  value  of  snch  annuity,  and  for  the  pay- 
ment thereof;  and  if  such  surety,  after  such 
proof)  pay  the  amount  proved  as  'aforesaid^  he 
•hall  be  thereby  discharged  from  all  claims 
m  respect  of  sadi  annuity ;  and  if  snch  snrsty 
shall  not  (before  any  payment  of  the  said  an- 
nuity subsequent  to  the  bankruptcy  shall  have 
bectnne  ihie)  pay  die  smn  proved  as  aforesaid, 
he  may  be  sued  for  the  accruing  payments  of 
such  annuity,  until  such  annuitant  shall  have 
been  psid  or  satisfied  the  amount  so  proved," 
&c.  Two  orders  had  been  made  by  Mr.  Justice 
Coleridge  at  chambers,  setting  aside  a  warrant 
of  attorney  against  Tuke  and  the  sureties,  on 
the  ground  that  by  payment  of  the  annuity  by 
the  Boieties  up  to  the  death  of  Tuke  the  judg- 


Mr.  Peacock,  on  the  part  of  the  executor  of 
Take,  applied  to  setassde  the  orders  so  made 
by  the  judge  at  dnunbcrs,  and  contended  that 
the  proper  construction  of  the  6  Geo.  4,  c.  16, 
ss.  54  &  55,  was,  to  substitnte  the  vdne  of  the 
uinmty  estimated  under  die  commissioB:  of 
bankroptcy  lor  the  anmuty  itself,  and  that  in^ 
asmiich  as  die  smna  actually  paid  by  the 
sonties  did  wA  amount  to  the  snm.  at  whidi 
the  annuity  was  valued,  that  they  wsre  still 
fiaUe  for  die  renuunder. 

Lord  Dennum,  C.  J.  I  think  there  is  no 
ground  for  this  application. 

Mr.  Justice  Patteeon.    It  is  clear  the  statute 

S'ves  the  sureties  the  option  either  of  paying 
vt  estimated   value  of  the  annuity,  or  the 
arrears  as  they  become  due. 
Cokridge  and  Erie,  JJ.,  concurred: 

Rule  refiiaei. 


Heury  Broom  and  John  Broom  v.  The  Queen, 
Easter  Teini^lA48. 

CONTICTION. — WRIT  OP   KtBOB.— iWdLflHBD 
POB  WANT  OF  PR08BCUTI0N. 

The defkmdttwiW  wtiii  t nnmtml  a$  m  Spring 
JjWMf,  1847»  qf  ammdemeawmr,  and  on 
il^ffiBamng£aBierTermm$ed  omiamril 


qf  error,  and  were  admitted  to  bail  undtr- 
8  4-9  Vtct  c.  68.  In  Easter  Term,  1848, 
the  prosecutor  obtained  a  rule  nisi,  under 
the  5th  section  of  S  ^9  Vict.  c.  68,  to 
guash  the  writ  qf  error  and  estreat  the  cfo- 
fendant's  recognizances,  on  an  affidavit 
which  stated,  "  That  no  process  or  other 
preoeeding  had  been  had  or  taken  by  or  on 
oehalf  of  the  said  defendants  to  prosecute 
the  same** 

Held,  that  this  rule  must  be  absolute,  and 
that  the  qfidavit  stridently  showed  thai 
nothing  had  been  done  by  the  defendants  to 
prosecute  the  writ,  and  that  it  must  be 
taken,  in  the  absence  of  any  answer  on  the 
.  other  side,  that  the  delay  was  wHfuL 

Held,  alto,  that  it  was  not  necessary  that  the 
defmdamU  should  be  called  to  assign  errors 
before  the  motion  could  be  made. 

This  was  a  rule  calling  on  the  defendants  to 
show  cause  why  the  writ  of  error  sued  out  by 
them  in  this  case  should  not  he  miashed,  and 
why  their  recognizance  should  not  De  estreated. 

it  appeared  by  the  affidavits,  that  the  defend* 
ants  were  tried  and  convicted  at  the  Spring 
Assizes  in  1847,  at  Oxford,  for  a  riot  ana  as^ 
saidt  arising  out  of  a  prize  fight. 

In  the  following  Easter  Term  they  sued  out 
a  writ  of  error  and  were  admitted  to  bail  under 
the  provisions  of  the  Bail  in  Error  Act,  8  &  9 
Vict,  c  68. 

The  present  rule  was  obtained  upon  an  affi- 
davit, n^ich  stated,  that  since  the  issuing  and 
filing  of  the  writ  of  error  '*  no  process  or  other 
proceeding  had  been  had  or  taken  by  or  on  be- 
half of  tbB  said  defendants  to  prosecute  the 


Butt,  Q.  C,  appeared  for  the  defendant  John 
Broom,  and  contended,  first,  that  the  affida- 
vit on  which  the  rule  nisi  was  obtained  was 
insufficient,  as  it  did  not  state  who  the  proseob' 
tor  of  the  indictment  was,  or  that  the  motion 
was  made  by  him  or  by  his  authority;  second, 
that  it  was  not  expressly  shown  by  the  affi- 
davit that  errors  had  not  been  assigned,  or  that 
they  had  been  ruled  so  to  assign  errors,  which 
it  was  contended  was  necessary  before  this  mo- 
tion could  be  made;  it  was  also  contended, 
that  as  no  wilfni  delay  in  prosecuting  the  writ 
of  error  had  been  shown,  the  rule  ought  to  be 
discharged. 

PhUkmore;  m  snpport  of  the  rule.  The  de- 
fendants entered  into  recognizances  to  prose- 
cute tta»  writ  of  error  with  effect,  this  thej  both 
neglected  to  do,  and  that  being  sufficiendy 
shown  by  affidavit,  is  all  that  is  necessary  to 
entide  the  prosecutors- to  make  this  rule  abso- 
lute.  The  words  of  the  section  under  which 
the  rule  was  moved  fbr,  8  ft  9  Vict  c.  68,  s.  5, 
are,  **  That  if  the  Court  in  whidi  any  such  writ 
of  error  shall  be  pending  shall,  upon  motion  ia 
that  behalf,  deciae  that  the  defendant  or  de- 
fendants by  whom  it  shall  be  bimiglit;  ha^  or 
had  wilfully  delayed  or  neglecfeed  to  proMMita 
the  same  with  effect,  it  shall  be  kMPflu  fersndl 
Court  to  order  the  writ  of  cmr  to  be  quashed, 
upd  therenpon  thadefindant  or  de£eBwitt»idio 
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brought  such  writ  of  error  shall  be  Kable  to 
execution  upon  the  judgment."  Now,  in  this 
case  it  was  sworn  that  no  process  or  other  pro- 
ceeding has  been  had  or  taken  by  or  on  behalf 
of  the  defendants  to  prosecute  the  writ  of  error 
which  they  have  sued  out,  and  it  is  for  them 
to  take  all  the  necessary  steps. 

Cur,  ad,  vult. 
May  5. — Coleridge,  J.  In  this  case  a  rule 
had  been  obtained  for  quashing  the  writ  of 
error  of  the  defendants,  and  to  estreat  their  re- 
cognizances, on  the  ground  that  they  had  wil- 
fully delayed  to  proceed  with  their  writ,  and 
Mr.  Butt,  who  showed  cause  for  one  of  the  de- 
fendants, produced  no  affidavit  in  answer,  but 
relied  upon  the  insufficiency  of  the  affidavits 
upon  which  the  rule  was  obtained,  particularly 
m  the  absence  of  any  statement,  that  errors  had 
not  been  assigned,  and  in  not  showing  that  the 
defendants  had  been  ruled  to  assign  errors ; 
now,  as  to  the  first  point  the  affidavit  states, 
"  that  no  process  or  other  proceeding  has 
been  had  or  taken  by  or  on  behalf  of  the 
Said  defendants  to  prosecute  the  same."  And 
I  think  that  this  is  a  sufficient  statement  that 
nothing  whatever  has  been  done  by  the  de- 
fendants, and  is  an  answer  to  the  first  objec- 
tion. Then  it  is  said,  that  the  defendants 
have  not  been  ruled  to  assign  errors,  and  it 
was  said  that  by  the  old  practice  this  was 
necessary,  but  this  is  a  proceeding  under  a  par- 
ticular act  of  parliament,  and  the  words  of  it 
are  so  general  that  if  it  appears  that  he  delay, 
it  is  all  that  is  necessary  to  enable  ihe  Court  to 
interfere.  The  words  are,  "That  if  the  Court 
in  which  any  such  writ  of  error  shall  be  pend- 
ing, shall,  upon  motion,  decide  that  the  defend- 
ant or  defendants  by  whom  it  shall  be  brought, 
has  or  have  wil/ullj/  delayed  or  neglected  to  pro- 
secute the  same  with  effect,  it  shall  be  lawful  for 
such  Court  to  order  the  writ  to  be  quashed," 
&c.  &c.  Now,  it  seems  to  me  that  this  case 
comes  within  those  general  words,  and  that  as 
no  answer  has  been  given  by  the  defendants, 
that  I  ought  to  take  it  for  granted  that  there 
has  been  wilful  delay.  The  Court  therefore 
will  (juash  the  writ  of  error,  and  direct  the  re- 
cognizances to  be  estreated. 

Rule  absolute. 


Mathew  v.  BroughaU.   Easter  Term,  1848. 

SMALL  DBBTS'  ACT.  —  SUOGESTION  TO  DR- 
PRITB  OF  COSTS. —  IN8UFP1CIBNCY  OF 
AFFIDAVIT. 

Where  the  affidavit  in  support  of  an  applica- 
tion to  enter  a  suggestion  on  the  record  to 
deprive  the  plaintiff  of  costs,  under  the  9  5* 
10  Vict.  c.  95,  omitted  to  state  that  the 
defendant  was  within  the  jurisdiction  of  the 
Small  Debts'  Court  "at  the  time  of  the 
action  brought ."  Held,  that  it  was  insuf- 
ficient to  warrant  the  granting  of  a  rule  to 
enter  the  suggestion. 

In  this  case  a  rule  nisi  had  been  obtained  to 
enter  a  suggestion  upon  the  record  to  deprive 
the  plaintiff  of  costs  under  the  City  of  Locdon 
Small  Debts'  Act,  10  &  11  Vict  c.  71,  and  the 
County  Courte'  Act,  9  &  10  Vict  c.  95-  The 
affidavit  of  the  clerk  to  the  defendant's  attorney 
in  support  of  the  rule  stated,  amongst  other 
things,  that  "  the  cause  of  action  arose  within 
the  jurisdiction  of  the  Court  in  Middlesex* 
within  which  the  defendant  dwells  and  carries 
on  his  business,  as  he  (the  deponent)  verily 
believes.'* 

Gaselee,  Seijeant,  showed  cause,  and  objected 
that  the  affidavit  did  not  sufficiently  negative 
all  the  exceptions  in  the  128th  section  of  the 
9  &  10  Vict.  c.  95»  it  being  consistent  with  the 
statement  in  the  affidavit  that  the  defendant  did 
not  dwell  or  carry  on  business  within  the  juris- 
diction of  the  Court  "at  the  time  of  the  action 
brought" 

Bytes,  Seneant,  contrk,  contended  that  the 
affidavit  sufficientlv  showed  that  the  plainuff 
ought  to  have  sued  in  the  Small  Debts'  Court, 
and,  in  the  absence  of  any  affidavit  on  the  other 
side,  to  show  the  contrary,  the  plaintiff  ought 
not  to  have  his  costs. 

Per  Curiam.  The  affidavit  ought  certainly 
to  have  stated  that  the  defendant  resided  or 
carried  on  business  within  the  jurisdiction  of 
the  Court  at  the  time  of  the  action  brought, 
and  as  it  does  not  show  that,  the  present  rule 
must  be  discharged. 

Rule  discharged. 


ANALYTICAL   DICEST   OF   CASES. 

RBPORTSD    IN   ALL  THB   COURTS. 
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[For  the  previous  Sections  of  this  Series  of 
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ABATEMENT. 

See  Dismissing  Bill,  3. 

ADMINISTRATION,   LIMITED. 

On  a  bill  filed  by  covenantees  agunst  the 
real  estate  of  the  covenantor,  diere  not  being  a 
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j^eneral  adminiBtrator  of  the  personal  estate  of 
the  co?eDaoior»  but  only  an  administration 
limited  to  the  purposes  of  the  suit :  Held,  that 
the  plaintiff  bein|r  entitled  to,  or  able  to  obtain, 
ffenenl  letters  of  administration,  the  suit  was 
defectire  for  want  of  ^uch  general  administra- 
tbo.    HobiHstm  v.  Bell,  35  JU  O.  144. 

AFFIDAVIT. 

See  Injunctitm,  1,  3/  Service,  1. 

AMSNDMSNT  OF   BILL. 

1.  Ckrieal  Error. — A  bill  cannot  be  amended 
by  alteriner  the  name  of  a  plaintiff  under  an 
order  which  does  not  specify  the  alteration  to 
be  made.     fValls  y.  Sytnes,  34  L.  O.  153. 

2.  Reasonable  dUiaence. — Unless  reasonable 
dil^ence  be  shown  by  the  plaintiff  in  moving 
under  the  68th  Mav,  1845,  for  special  leave  to 
amend  his  bill,  the  Court  will  refuse  such 
modon  when  the  pioposed  amendment  would 
entirely  alter  the  frame  of  the  bill  and  mate- 
rially affect  the  other  defendants.  Jenkins  v. 
Jenldns,  34  L.  O.  379. 

AK8WBR. 

Ab/icf.— The  23rd  Order  of  1842,  which  re- 
qmres  notice  of  the  filing  of  an  answer,  demurrer, 
plea,  or  replication  to  be  given  the  same  day  to 
the  adverse  party  or  his  solicitor,  must  be 
strictly  acted  on.  But  where  an  answer  was 
filed  on  a  Saturday,  and  an  order  nisi  served 
the  same  day,  while  notice  was  not  given  till 
the  Monday  following,  but  no  inconvenience 
was  shown  to  have  arisen ;  the  Court  refused 
to  discharge  the  order  nisi,  but  made  the  de- 
fiendaot  pay  the  costs  of  the  motion  to  dis- 
cbarge it    Lord  Suffield  v.  Bond,  34  L.  0. 275. 

Stt  Injunction,  1. 


Reiwm  of  deposit. — ^The  appellant  is  entitled 
to  tbe  return  of  the  sum  deposited  on  present- 
ing a  petition  of  rehearing,  if  the  decree  ap- 
pealed against  is  reversed ;  and  he  is  not  de- 
nhved  of  this  right  by  the  fact  that  a  case  has 
been  directed  to  try  a  question  raised  in  the 
suit.    Flight  v.  Marriott,  34  L.  O.  132. 

See  Dismissing  Bill,  2. 

BANKRUPT. 

See  Dismissing  BUI,  4. 

CHARITY. 

^elition,— Attorney  ^General, — ^The  Court  re- 
fused to  make  an  order  on  a  petition  relating  to 
a  charity,  because  the  petition  was  presented 
ay  the  relator  in  his  own  name,  instead  of  by 
we  Attorney-General  on  his  information.  At- 
torney-General  v.  Mayor  and  Corporation  of 
fiimtingdon,  35  L.  O.  192. 

CONTBMPT. 

SeePro  Coh/mso,  1. 

creditors'  suit. 

Contribution, — ^The  general  rule  that  credi- 
tors, proving  their  debts  under  a  decree  in  a 
creditor'ti  suit,  must  contribute  their  proportion 
to  the  costs  of  the  suit,  does  not  extend  to  such 
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costs  as  are  incurred  hy  the  pUdntiff  in  investi- 
gating and  establishing  a  special  and  peculiar 
claim.    JDimfitn^  v.  Hards,  34  LJ  O.  327* 
See  Purchase-Money^  2. 

DECRBB. 

Executors. — Partners, — The  Court  will,  on 
motion,  introduce  into  a  decree  a  direction, 
that  monies  ordered  to  be  paid  to  executors 
shall  be  paid  to  "  them  or  either  of  them,"  but 
not  a  direction  that  monies  ordered  to  be  paid 
to  a  solicitor  shall  be  paid  to  his  surviving 
partner.     Hulme  v.  Chitty,  34  L.  O.  300. 

See  Inrolment. 

DBPOSIT« 

See  Appeal. 

DISCHARGING   ORDER. 

Irregularitv, — ^An  order  of  course  can  only 
be  discharged  upon  the  ground  of  irregularity 
in  obtaining  it.   James  v.  Buckle,  34  L.  0. 227* 

DISMISSING  BILL. 

1.  Jfcfo/ioii.— 114/A  Order  of  1846.— The  right 
of  the  defendant  to  move  to  dismiss  under  the 
114  th  Order  of  1845,  within  four  weeks  after 
his  answer,  or  the  last  of  his  answers  (if 
more  than  one],  is  not  affected  by  the  de- 
cision of  the  Lord  Chancellor  in  Arnold  v. 
Arnold,  (reported  34  L.  O.  61.) 

Principle  of  the  distinction  adopted  at  the 
Rolls  on  motions  relating  to  orders  of  course 
obtained  there,  between  irregularity  and  im- 
propriety of  practice.  Sprye  v.  noynell,  34 
L.  O.  179.  • 

Case  cited  in  the  judgment:  Dalton  v.  Hayter,  7 
Beav.  586. 

2.  Appeal  pending,  —  Where  an  appeal  is 
pending  from  a  case  deciding  a  point  of  prac- 
tice material  to  the  conduct  of  a  suit,  on  an  ap- 
plication being  made  to  dismiss  the  plaintiff's 
oiU  for  want  of  prosecution,  the  Court,  on  a 
proper  case  being  made  out  by  the  plaintiff, 
will  direct  such  application  to  stand  over  until 
judgment  on  such  appeal  has  been  given. 
Gotland  v.  Tanner,  34  L.  O.  276, 

3.  Abatement, -- The  C^urt  will  allow  the 
plaintiff  in  an  abated  suit  to  dismiss  the  bill 
without  costs,  with  the  consent  of  the  personal 
representative  of  the  defendant.  Anon,  34 
L.  O.  493. 

4.  Bankrupt. — ^A  motion  to  dismiss  a  bill  for 
want  of  prosecution  after  the  plaintiff  has  be« 
come  bankrupt  is  irregular.  Robinson  v. 
Norton,  34  L.  O.  542. 

5.  63rrf  Order  of  May,  1845.— If  the  bill  be 
not  revived  within  the  tune  limited,  on  an  ap- 
plication made  under  this  order,  a  fresh  appli- 
cation should  be  made  to  the  Court  to  dismiss 
the  bill.    Paget  v.  Lillington,  35  L.  O.  96. 

6.  Four  of  the  defendants  answered;  an 
order  to  amend  was  served  upon  them,  with  a 
tender  of  6s,  Sd,  costs ;  the  amendments  re- 
Quired  an  answer,  but  no  subpoena  was  served : 
Held,  that  the  defendants  were  entitled,  upon 
the  expiration  of  the  usual  time  for  filing  re- 

Slication,  &c.,  to  move  to  dismiss.    Rastrtck  v, 
?i!9wor/A,  35  L.  0.411. 


ii»^lfiM0S%0ir4;^OMt*/  Cmu^m^mig. 


xxscmroBS. 


rsMB  covxinr. 

1.  Application  to  sue  in  formd  pauperis. — 
Next  friend, — An  application  by  a  married 
iroman  to  sue  inforrndprnqmis,  and  without  a 
next  friend,  granted,  it  appearing  that  there  was 
so  one  readj  to  act  as  sach  next  friend. 
WeUeshy  v.  Wellesley,  34  L.  O.  493. 

8.  8et-ogr. — ^A  legacy  was  beoueathed  to  an 
vmnarriedwoman,  who,  after  the  date  of  the 
will  and  before  the  death  of  the  testatrix,  mar- 
ried. The  legacy  was  given  out  rf  the  produce 
of  real  estate  directed  to  be  sold.  The  wife 
possessed  herself  of  part  of  the  assets  of  the 
testatrix,  consisting  of  a  deposit  note,  and  the 
executors  brought  an  action  against  the  hus- 
bandior  the  same,  and  recorered  a  verdict  with 
damages.  A  suit  was  instituted  against  the 
.executors,  end  the  party  to  whom  the  produce 
of  the  real  estate  was  bequeathed  (subject  to 

Eient  of  the  legacy)  for  payment  of  the 
y.  Held,  that  the  legatee  of  the  produce 
ct  to  the  legacy  was  not  a  necessary  party, 
and  also  that  the  executors  could  not  set-off  the 
'judgment  in  the  action  against  the  legacy. 
jRewe  V.  Richer,  35  L.  O.  97. 

8.  Plea, — ^Where  a/eme  cotfert  was  sued  as 
Kfeme  sole,  and  had  entered  an  appearance,  it 
is  necessary  to  go  to  the  Courts  for  an  order  to 
put  in  a  plea  of  her  coverture,  without  joining 
ner  husband  in  the  plea.  Higginson  v.  fVUson, 
-35  L.  a  172. 

See  Infant,  2j  Next  Friend,  1,  2:  Pro 
Confesso,  2. 


GUARDIAN. 


SeeljifoB/,  1. 


INFANT. 


1.  thtardianad  litem,  —  Under  special  cir- 
icnmstances,  the  Court  wiU  appoint  a  guarduoi 
ad  Utem  to  an  infant  resident  within  the  juris- 
diction, without  bringing  him  into  Court,  or 
by  means  of  a  commission.  Lanumt  v.  Pri- 
nutvesi,  34  L.  O.  203. 

3.  Settlement,— Husband  and  wife,—  Vfhere 
-B  husband  who  had  married  an  infant  tenant  in 
tdl  of  real  estate  was  in  contempt  in  not  obey- 
ing* an  order  of  the  Court,  and  the  inliant  wai 
80  entitled,  subject  to  a  jointure  term  of  200 
years,  the  Court,  on  petition  heard  with  the 
cause  instituted  by  her  for  an  account  of  the 
rents  of  her  estate  holding  her  interest  to  be 
equitable,  ordered  a  reference  to  the  Master  to 
-approve  of  a  settlement  during  the  joint  fives 
of  nerself  and  husband.  If  the  term  should  so 
long  last.  Newettham  v.  Pemberton,  35  L.  O. 
117. 

3 .  Payment  of  numof  ont  of  C2twr*.— Where 
-an  infant,  entitled  to  the  dividends  of  a  fund 
in  Court,  is  resident  without  the  jurisdiction 
under  the  care  of  a  guardian,  the  Court  has 
AU&ority  to  order  the  dividends  to  be  paid  to 
*€»  officer  of  tiie  Court  in  this  countrv,  he 
Imng  responsible  for  the  remittance  ot  tiie 
Bame  to  toe  foreign  guardian.  fiqMffe  Mar-- 
rimm,  35  L.  O.  64. 


4.  niM>  «««r.-Tjfssf<r.<*-aiie  OouftfRDaot, 
asa  natter  of  ooorae,  witlnut  endenoe  as  to 
the  merits,  rtkx  it  to  the  Master  to  mmnre 
which  of  two  suits  institnted  on  behalf  of  an 
infant,  and  both  ready  for  hearing,  is  most  for 
his  benefit.    Jiamtte  v.  BmdU,  35  L.  0. 357. 

5.  Staying  proceedings, — ^A  reference  to  the 
Master  to  inquire  which  of  two  suits  it  w31  be 
most  for  the  benefit  of  the  infants  BbaU 
be  prosecuted,  does  not,  as  of  course,  stay  the 
proceedings  in  the  suits  pending  the  reference, 
but  the  matter  is  in  the  discretion  of  the  Court. 
Wesiby  v.  Wssthy,  34  L.  O.  565. 

INJUNCTION. 

1.  Answer,  ^  Affidavit,  —  On  a  motion  on 
filing  of  answer  to  dissolve  an  injunction.  Held, 
that  an  affidavit  to  prove  the  identity  of  a 
model  filed  since  the  answer  could  not  be  ad- 
mitted. Corporation  of  Liverpool  v.  ilfomi, 
34  L.  O.  301. 

2.  Receiver  during  litigation  in  ike  Eeek' 
siastical  Court,— The  Court  will  not  grant  an 
injunction  or  appoint  a  receiver  in  respect  of  a 
testator's  assets  merely  on  the  ground  that  a 
suit  has  been  commenced  in  the  Ecclesiastical 
Court  for  the  purpose  of  recalling  the  probate 
granted  to  the  executor  named  in  the  wUl;  hot 
special  circumstances  must  be  shown.  Newttm 
v.  Ricketts,  34  L.  O.  419. 

3.  Affidavit.— 3rd  Order  of  May,  1839.-7 
Where,  on  a  motion,  a  common  injunction  is 
sought  to  be  obtained  for  default  of  answer  to 
an  amended  bill,  an  affidavit  in  support  of  die 
motion,  containing  a  general  statement  of  the 
truth  of  the  amen£nents,  is  sufficient.  Qregonf 
V.  Wilson,  35  L.  O.  292. 

See  Receiver,  5. 

IRREGULARITY. 

See  Discharging  Order. 

INftOLMBNT  OP   DBCRBB. 

Service  of  notice  of  an  order  for  Tehearinf 
the  cause  will  not  prevent  the  inrohaent  of  tiie 
decree.  The  order  must  be  passed,  entered, 
and  served  before  the  docquet  has  been  signsd. 
Groom  v.  Stinton,  35  L.  O.  8. 

I8SUB   PaO  COIfFESSO. 

1.  Mistake. --Ylhare  a  defendant  had  ob- 
tained an  order  that  plaintiff  should  proceed  to 
trial  of  an  issue  by  a  certain  time,  or  that  in 
default,  the  issue  should  be  taken  pro  confesn 
as  against  the  plaintiff,  and  the  plaintiff  omitted 
through  mistake  to  give  notice  in  time  of  the 
trial,  an  order  to  take  the  issue  pro  cosfesm 
refused.     Yarty  v.  Dttnena,  34  L.  O.  407. 

2.  Wh^re  defendant  had  obtained  an  order 
that  the  plaintiff  should  proceed  to  trial  of  an 
issue  by  a  certain  time,  or  that  in  default  the 
issue  should  be  taken  pro  cm^tno  as  against 
the  plaintiff,  and  the  plaintiff  omitted,  tiiroogh 
mistake,  to  give  notice  in  time  of  the  trisL  so 
order  to  take  the  iaaae  ^pro  amfssso  wis  re* 
fated,  and  an  earteaeion  of  the  tinse  for  m>g 
the  isaoe  was  granted  to  the  plaintiff.  Wvi^ 
T.  •Dmieffii,1M  L.  0.'6ll. 


JiM^fgriff^BywjrofOlww  .*  'Omrtt  pf  9pd$». 


UEAVS. 

D^fncbiif .^ProeeM.— The  pnMrem  to  com- 
pel a  defendant  in  a  caoBe  to  execute  a  lease 
settled  by  the  Master  is  the  same  as  in  the  case 
of  o&er  parties.  The  Court  will  not  make  a 
four-day  order  against  him  in  the  first  instance. 
Rowley  v.  Adams,  36  L.  0..213. 

OBDKS  TO  COMMIT. 

Ntm-ddwerif  of  documeHts.—The  course  of 
practice  to  enforce  the  delivery  up  of  documents 
IB,  to  obtain  first  the  ffeneral  order  for  delivery, 
then  an  order  specifying  some  limited  time, 
then  the  fout-day  order,  and  lastly  the  order  to 
conunit     Re  David  Taylor,  34  L.  O.  407. 

MSXT   PRIEND. 

1.  A  next  friend  of  a  married  woman  havinff 
been  twice  changed,  is  allowed  to  be  changed 
again  afiber  decree,  although  the  defendants 
opposed  the  application  on  the  ground  that  the 
raity  proposed  was  not  a  person  of  substance. 
Joaes  T.  Famcett,  34  L.  O.  511. 

2.  Suhstitutum^-^Married  woman. — ^The  sub- 
BtitoftioD  of  a  new  Mext  friend  by  plaintiff,  a 
named  wonaan,  is  not  a  proceeding  as  of 
comae,  aad  therefore  the  C«iirt  will  not  change 
a  Bobstantial  next  friend  for  a  person  who  is 
insolyent  or  a  pauper.  Jones  v.  Fawcett,  34 
L.  0.406. 

OtrrLAWRY. 


PA&TNBBI}. 


See  Mtinvor, 
^.Deorat. 

PAUPER. 

See  Feme  Covert,  1 ;  JR^cetoer,  2. 

PATMBMT  :lNTO  OOUBT. 

1.  Property  lor.— Payments  made  for  pro- 
mrty  iBc  by  Repurchaser  of  property  sold  un- 
wr  tile  decne  ot  the  Court  cannot  be  deducted 
on  6ie  payment  of  the  purchase-money  into 
Conn.    Dwal  v.  Mount,  36  L.  O.  260. 

2.  Paymeni.mio  Cmrt.^The  Court  refused 
to  vaiy  as  of  course  an  order  to  pay  a  sum  of 
xnsney  into  Court  to  be  p«dd  to  A.  B,,  by  di- 
nctiag  the  money  to  be  paid  at  once  to  A,  JB., 
and  refused  ako  to  conaider,  upon  that  form  of 
npliotion,  whether  the  payment  could  be  en- 
fireed  by  a  writ  of  fi.fa.  under  the  5th  Order 
of  May^  183d.  Gardler  t.  Qardkr,  35  .L.  O. 
322. 

8ee  Pwreiase  Money. 

PAYMENT  OP^IIONBY  OUT   OP  GODRT. 

Petition, — Parties  contributing, -^€hk  ape- 
of  money  oat  of  Court  to 
i  to  siuuces  in  the  same,  eertain 
also    entitled,   mmMaring   by 
t  fsatim  .to  ove  petition, 
partidpaie  m  tlie  >ofaer,  'wkty  con- 
pm  raid  to  the  eoeta.     EUtrid  ▼. 
lllt^/ooi;34L.O.«4. 


until  the  litigation  in  the  Secleaiastieal  'Oenll 
is  disposed  of.  Barton  v.  Haynes,  35  L.  €>. 
437. 


PETITION. 


I  Bufthoiild  not  be  brought  to  a  hearing' 


See  Ckaarity. 

PRO  QONFESBD. 

1.  Contempt, — ^A  defendant  haying  appeared, 
and  being  in  contempt  for  want  df  answer,  on 
being  brought  to  the  oar  of  the  Court,  pleaded 
poverty,  when  it  was  referred  to  the  Master  to 
mquire  as  to  her  poverty :  the  Master  certified 
that  she  had  made  default  in  proving  her 
poverty,  and  the  Court,  on  application  of  the 

Elaintiff,  granted  a  habeas  corpus  cum  causis  to 
ring  her  to  the  bar,  and  ordered  that  the 
proper  officer  should  attend  at  the  return  of  the 
writ  with  the  record,  in  order  that  the  bill 
xniffht  be  taken  pro  coitfesso.  Bull  v.  Falkner, 
34  JL.  O.  79. 

2.  Husband  and  wife.— Under  the  76th  of 
the  New  General  Orders  of  May,  1845,  a  bill 
may  be  taken  pro  eonfesso  against  a  husband 
ana  wife  where  no  answer  has  been  put  in  by 
either  of  them,  and  where  the  husband  has 
been  taken  in  execution  by  a  writ  of  attachment 
for  want  of  answer.  Alexander  v.  Osborne,  34 
L.  O.  201. 

3.  Under  77th  and  7Sth  Order  of  May,  ISiSu 
— •'Where  a  defendant,  who  had  appeared  but 
did  not  answer,  could  not  be  found,  the  bill  was 
directed  to  be  taken  pro  eonfesso,  but  without 
prejudice  to  any  application  he  might  make  in 
the  meantune.    Clarke  v.  Clarke,  34  L.  O.  440. 

4.  Absconding » — Defendant, — Setting  doum 
cause. — ^A  defendant  had  absconded,  and  the 
cause  appeared  in  the  cause  paper  for  the  di|y 
to  be  taken  pro  cottfesso,  but,  no  one  appearing* 
it  was  struck  out.  The  Court,  upon  the  ap- 
plication of  the  plaintiff,  allowed  the  cause  to 
foe  restored  to  the  paper.  Harver  v.  Renon,  35 
L.  O.  438. 

6.  Service. — ^The  time,  from  which  the  three 
weeks,  required  by  the  76th  Order  of  May, 
1845  to  eiapae  between  the  notice  of  a  motion 
to  take  a  billpro  eonfesso  and  the  motion,  are  to 
be  computed,  is  the  date  of  the  last  service  <tf 
the  notice,  if  there  has  been  more  than  one. 
Qarder  v.  Garder,  35  L.  O.  64. 

See  Issue,  1,  2. 

PUBOBMUBS'^MONnT. 

1.  Payment  into  Court, — Acceptance  of -Htle 
— ^A  purchaser  win  not  be  allowed  to  pay  ho 
purchase-monev  into  Court  without  accepting 
the  title,  notwithstanding  that  all  parties  to  the 
suit  consent.  Denmng  v.  Henderson,  34  L.  Q. 
493. 

2.  Creditor's  suit. — In  a  creditor^  suit,  the 
Court  will  not  shorten  the  interval  interposed 
by  Ihe  ordinary  practice  between  the  order  wiiK 
for  liberty^  to  pay  pnrdiase^money  into  Cout^ 
«nd  the  making  that  order  absolute,  'ftoughun 
the  parties  to  the  tuit  consent.  Venan  ^ 
neUnsmn,  3fS  L.  0. 63. 

'8.  ruymeniwtio  Otwrt.-— ApmthaseraltoiwB 
under  the  dreamataneesto  'jsay  ]ii8*whole  por- 
chaee-money  into  Court,  am  motion,  «otinth- 
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rtanding  a  direction  in  the  decree  under  whicb 
the  estate  was  ordered  to  be  sold,  that  the 
furplus  only  of  the  monies  produced  should  be 
paid  into  Court  after  discnarginpr  debts  and 
l^aciet.    Bellamy  v.  Bellamy,  35  L.  O.  116. 

4.  Ptwment  into  Covrt.— Income  Tax. — Stat. 
5^6  Vict.  c.  35,  *.  102— Where  purchase- 
money  and  interest  are  paid  into  Court,  the 
Court  allows  no  deduction  to  be  made  for 
Income  Tax  by  the  purchaser.  Dawson  v. 
Dawton,  35  L.  O.  143. 

5.  Under  special  circumstances,  the  Court 
will  allow  purchase-money  to  be  paid  into 
Court,  without  acceptance  of  the  title.  Morris 
y.  Bull,  35  L.  O.  214. 

RBCEITER. 

1.  Action  of  ejectment. — ^Where  a  receiver  is 
in  possession  of  leasehold  property,  and  an 
action  of  ejectment  is  brought  by  the  tenant  in 
fee  against  the  tenants  in  possession,  the  Court 
will  allow  the  action  to  proceed,  prorided  there 
has  been  no  wilful  contempt  committed  by  the 
party  bringing  the  action.  Gowar  v.  Bennett, 
34  L.  O.  328. 

2.  Formd  pauperis. — Error  in  order  of  com^ 
mittal.— The  88th  Order  of  May,  1845,  does 
not  apply  to  the  appointment  of  a  receiver,  but 
merely  to  his  taking  possession  of  the  property. 
Therefore  notice  is  not  required  that  an  appli- 
cation will  be  made  for  the  appointment  of  a 
receiver  under  the  84th  of  the  same  orders. 

A  special  affidaint  of  means  will  not  be  re- 
quired from  a  person  defending  in  formd 
pauperis,  if  it  appears  from  a  counter  affidavit 
that  such  defendant  is  only  entitled  to  propertv 
upon  which  the  plaintiff  has  a  lien,  (althougn 
the  lien  is  not  mentioned  in  the  bill,)  and  to 
an  unavailable  share  in  the  supposed  residuary 
estate  of  a  deceased  relative. 

If,  on  the  return  to  a  writ  of  habeas  corpus, 
it  appears  that  the  order  of  committal  mis- 
states the  date  of  the  decree,  for  non- obedience 
to  which  an  attachment  has  issued,  the  pri- 
soner is  entitled  to  be  discharged,  and  he  will 
not  be  detained  for  the  costs  of  an  irregular 
motion  subsequent  to  his  committal.  Dresser 
V.  Morton,  34  L.  O.  509. 

3.  Security.  —  Guarantee  association. — The 
Court  cannot  accept  the  bond  of  a  guarantee 
association  as  a  security  for  a  receiver,  though 
with  the  consent  of  all  parties  to  the  cause. 

The  Court  will  not  appoint  a  receiver  with- 
out  security,  even  though  without  salary 
Manners  v.  Fk$r2e,  35  L.  O.  170. 

4.  Master. — ^The  Court,  with  the  consent  of 
all  parties,  will  appoint  a  receiver  without  a  re- 
ference to  the  Master.  Manners  v.  F^rze,  35 
L.  0. 367. 

5.  Injunction. — Yearly  tenant. — In  order  to 
obtain  a  special  injunction  against  a  yearly 
tenant,  occupying  land  in  the  possession  of  a 
receiver  of  the  Court,  by  virtue  of  an  agreement 
with  such  receiver,  it  is  not  necessary,  that  a 
bill  should  have  been  filed  against  such  tenant, 
although  he  was  no  party  to  the  original  suit. 
Walton  V.  Johnson,  35  L.  O.  39K 

See  Injunction,  U 


BEPLICATION. 


Notice  offitinp. — ^Where  notice  of  the  fifiof^ 
of  a  replication  is  not  served,  pursuant  to  the 
23rd  Order  of  October,  1842,  the  replication 
ordered  to  be  taken  off  the  file.  Johwrni. 
Tucker,  34  L.  O.  228. 

RBVIVOR. 

Outlawry. — ^The  Court  will  not  allow  a  plain- 
tiff in  an  original  cause  lo  be  turned  into  a  de- 
fendant to  the  revived  cause,  upon  the  ground 
of  his  being  an  outlaw,  without  proof  of  his 
having  become  an  outlaw,  subsequently  to  the 
filing  of  the  original  bill,  or  by  consent.  Whit* 
taker  v.  How,  34  L.  O.  358. 

RIGHT  TO   BEGIN. 

Where  both  parties  petition  for  a  re-hearinf(, 
the  original  petitioner  vrill  be  allowed  to  com- 
mence at  the  subsequent  re-hearing.  Jones 
V.  Mitchell,  34  L.  O.  564. 

ROLLS   PAPER.    . 

Transfer  of  cause. — ^A  cause  cannot  be  trans- 
ferred from  the  Lord  Chancellor's  paper  into 
that  of  the  Master  of  the  Rolls  by  an  order  of 
the  Lord  Chancellor  only,  without  an  order  of 
the  Master  of  the  Rolls.  Gordon  v.  Lowe,  34 
L.  O.  420. 

SERVICE   OP   BILL. 

1.  Affidatfit.  —  Variance, — The  affidavit  of 
service  of  a  copy  of  the  bill  must  not  vary  from 
the  title  of  the  bill  by  the  omission  of  a  name 
of  a  defendant,  unless  the  omission  is  supplied 
by  the  words  "  or  others."  May  v.  Pmsep, 
35  L.  O.  172. 

2.  23rrf  Order  of  August,  1841.— Where  the 
executors  of  one  of  several  next  of  kin  filed  a 
bill  against  the  administrator  for  an  accoont 
and  pavment  of  their  distributive  share,  it  was 
held  that  the  other  next  of  kin  might  he 
served  with  a  copy  of  the  bUl,  pursuant  to  the 
23rd  Order  of  August,  1841.  KnigU  v.  Cmo- 
thron,  35  L.  O.  391. 

SERVICE   OF   8UBPCBNA. 

1 .  Application  to  have  cause  set  dom.—De- 
fendant  absconding, — Where  plaintiff  is  unable 
to  serve  a  subpoena  on  one  of  four  defendants, 
but  has  proceeded  with  the  suit  against  the 
other  three,  and  has  obtained  an  order  for  the 
cause  to  be  set  down  as  if  fit  for  heating,  on 
the  Clerk  of  Records  and  Writs  refusing  to 
grant  his  certificate,  the  Court  will  take  upon 
itself  to  order  the  Registrar  at  once  to  set  the 
cause  down  for  hearing.  Mores  v.  Mores,  35 
L.  0.143. 

2.  Where  a  copy  of  subpoena  was  inclosed  m 
a  letter  to  the  defendant,  the  receipt  of  which 
was  acknowledged  by  him,  it  was  not  con- 
sidered a  sufficient  service  of  the  subpoena  to 
enable  the  plaintiflf  to  enter  an  appeartficc 
under  the  29th  Order  of  May,  1845.  Mker- 
cole  V.  Wilkinson,  35  L.  0. 192. 

SUBSTITUTED   8BRTICB. 

1.  In  a  suit,  the  object  of  which  was  to 
render  a  judgment  obtained  in  an  actioa  st 
law  a  charge  upon  the  real  estate  of  the  detena* 
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ant  who  was  out  of  the  jurisdiction,  the  Court 
refused  to  allow  substituted  service  of  subpoena 
upon  a  person  who  had  been  the  defendant's 
attoniP^  in  the  action,  but  who  was  not  proved 
to  be  still  his  agent.  Cope  v.  Russell,  34  L.  O. 
25a 

3.  Substituted  service  of  the  subposna  to 
appear  and  answer  on  the  solicitor  of  a  defend- 
ant, that  defendant  being  out  of  the  way  and 
hit  place  of  abode  unknown,  was  refused  on 
motion  made  for  that  purpose.  Cope  v.  Russell, 
34  L  0.  277. 

SUPPLBMRNTAL  SUIT. 

Eaeeeutors. — ^To  a  supplemental  suit  for  the 
purpoae  of  bringing  before  the  Court  the  re- 
preaentatives  of  a  residuary  legatee,  the  execu- 
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tors  are- necessary  parties  though  parties  to  the 
original  bill.    Egg  v.  Deveg,  34  L.  O.  565. 

TRU8TBK   ACT. 

The  Court  will  not  entertain  an  application 
under  this  act  in  the  first  instance.  Anon,  35 
L.  O.  213. 

[lliese  Equity  Practice  Cases,  as  will  be  ob- 
served^  are  entirely  taken  from  the  original 
Reports  in  the  Legal  Observer,  It  was  found 
that  to  incorporate  them  with  the  Digest  from 
the  other  Reports  would  occupy  too  much 
space,  to  ii.e  exclusion  of  matters  of  immediate 
importance.  The  other  Practice  Cases  were 
given  at  page  169>  ante,"] 
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( Wilson 
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Watts 

Birch 


'^j- appeal 


APPEAL8. 

Hodgkinaon 

Jackson 

AUfrey,  ditto 

Wilson  1 

Ditto     2;  &ppc&l 

Foster    } 

Hyde,  cause  by  order 

Joy,  4  causes       appeal 

^Storgis  I>U^  }    *^^**^ 
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Ditto  Bannerman  >  appeal. 
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THER  DIRECrrONS. 

Smith  9-  Hoare,  demr. 

Jones  V.  Earl  of  Charlemoot,  dera. 

S.  0,,  Hickson  v.  Mainwariog,  t  causes. 

{Ladbrooke  V.Smith  ( 
Browne      v.  Ditto  S 

Earl  of  Balcarras  u.  Johnson,  exons.  pt.  bd. 
Battershill  v.  Bishop   of  Winchester,  fur.  dirs. 


Jenkins  v.  Briant,  fur.  dirs.  and  petn. 

Adey  «•  Arnold,  fur.  dirs.  &  costs. 

Roberta  «.  Roberts. 

Green  v.  Norton,  5  causes,  fur.  dirs.  and  costs. 

Raekham  «.  Siddall,  cause. 

Palmer  t>.  White. 

Jones  V.  Brans. 

SalonoBs  V.  Connop. 
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Jones  9,  Walker. 


Pemberton  v.  Wiloocks. 

Dobson  V.  LyU,  fur.  dirs.  and  costs. 

Greenwood  v.  Groom. 

Westbrook  v.  Knight. 

Johnson  v.  Tucker. 

Pocock  V.  Johnson,  fur.  dirs.  and  costs. 

Vulliamy  v.  VuUiamy. 

Pawsey  v.  Hale,  exons. 

Jowett  V.  Board,  fur.  dirs.  and  2  petns. 

Skarf  V.  Soulby. 

Rodney  9.  Rodney,  3  causes. 

Wood  V.  Smith,  fur.  dirs.  and  petn. 

Askew  V,  Daridson,  fur.  dirs.  and  costs. 

Gray  9.  Webb. 

Robinson  0.  Sollory 

Law  9.  Uriwina,  exons. 

i  Knight  9.  Morrall  ) 
Harrison  9.  Ditto  V 
Knight  9.  Nugent       ) 

Walker  v.  Marquis  Camden,  fur.  dirs.  and  petn. 
Walker  9.  Stephena,  2  causes. 
Cesarini  9.  Cesarini,  suppl.  bill. 
Bryan  9.  Twigg,  exons.,  fur.  dirs.  and  4  petns. 
Cook  9.  Fynney,  rehg. 
Wilkinson  9.  Hartley. 
Ashburner  9.  Wilson,  fur.  dirs.  and  costs. 
Johnaon  9.  Bates. 
Bruin  v.  Knott,  3  causes     ditto. 
Short,  Freeman  9.  Roberts,  4  causes,  fur.  dirs. 
Cookson  9.  Lee, 
Brown  9.  Smart. 
Hodgkinson  0.  Gilbert. 
Griaewood  v.  Justice. 
Horrod  9.  Taylor. 

Ward  9.  Shepherd,  fur.  dirs.  and  costs. 
Smith  9.  Meyrick,  3  causes. 
Harris  9.  Colling,  fur.  dirs.  and  costs. 
Col  pas  9.  Westbrook,        ditto. 
Burley  v.  Evelyn, ' 
Pinnell  v.  Simpson. 
Short,  Brooke  9.  Brooke. 
Wilde  9.  Spencer. 

Dunston  9.  Dunston;  fur.  dirs.  and  costs. 
Short,  Read  9.  Palmer         ditto. 
Foster  9*.  Foster. 
Wmtson  9.  Hanbury. 

Short,  Priestly  9.  Jewer,  fur.  dirs.  &  costs. 
Short,  Angersiein  v.  Martin. 
Short,  Dighton  9.  Bank  of  England. 
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^  SttwdoD  V.  Marriott,  ecoiML 
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8, 0.  G.,  Constable  v.  Tbreshire,  2  canaes. 

Maokeaaie  v.  King. 

Spicer  9,  King. 

Mangles  v.  Dixon. 

Heaekioe  «.  Edgar. 

Shaw  V.  Cox. 

Sterry  v.  Clifton,  etecon, 

Kidwell  V,  Smith. 
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Qarbett «.  Whitehead,  far.  din*  and  ooets* 

SOth  June,  Careless  v,  Edwards. 

Ditto,  Lockhart  v.  Rnilly. 

Ut  July,  Gray  «.  Earl  of  Limerick. 

Baldwin  v.  Baldwin. 

3rd  July,  Soden  v.  Payne. 

Ditto,  Wallis  V,  H.  R.  Sarei. 

Ditto,  Tayler  v,  Tayler. 

Di/to,  Norboiy  ».  Gooley. 

5th  July,  Smith  9.  Manning. 

Ditto,  Cannon  v.  Cooper. 

9th  ditto,  Egremont  o.  Lee. 

Ditto,  Cox  V,  Taylor. 

Ditto,  Norton  v.  Hinxman. 

5.  0.  Watts  V.  Jefferyes. 

lOt^  /tt/]/,  Lee  V,  Egremont. 

Coombes  v.  Brooks,  axons. 

Eyre  v.  Green,  exons.,  2  sets  and  fur.  dinu 

Sanderson  v.  Brewer. 

I5th  July,  Attorney-General  v.  Mosley. 

Gibson  v,  Guthrie. 

tSth  July,  Wliitfield  v.  Parfitt. 

Short,  Joad  v.  Ripley,  fur.  dirs.  and  costs. 

17th  July,  Spooner  v»  Pajme. 

Tichener  v.  Ticfaener. 

Coleman  v.  Mister. 

Short,  Hosking  v.  Russell. 

Ditto,  Attorney- Gen.,  v,  Johnson. 

Mayor  of  Rochester  v,  Lee,  fur.  dirs.  and  costs. 

Brown  v.  Milne. 

Short,  Lott  V.  Howard. 

21«t  July,  Anderson  v,  Strather,  2  causes. 

Jackson  v.  CpurUer,  fur.  dirs.  and  costs. 

Short,  M*Cormack  v.  Lamb. 

Morgan  v.  M'Collum. 

Short,  Dresden  v,  Bessy. 

Ditto,  Morrison  v.  Walton. 

Millbank  «.  Stevens,  fur.  dirs.  and  costs. 

!  Warden  v.  Ashbumer  1  .... 

Lodwickr.  Ditto.  i         ^'"** 

find  July,  Jones  v.  Constantino. 
Ditto,  Smith  v,  Sutcliffe. 


Tlie  following  Causes  from  the  Vicb-Chakoellor  of 
England's  Ltjt  to  be  transferred  on  the  Vfth  qf 
June  (by  order), 

{Hill  V.  Sanders         )       fbr. dirs.  and 
Whitehall  v.  Ditto   3  costs. 

Fitch  V.  Frend,  ditto. 

Lawson  v.  Meek. 

Burton  v.  Taylor,  fur.  dirs.  and  costs. 
Alcock  V.  Field. 

Brooke  9.  Warwick,  fur.  dirs.  and  costs* 
Claridge  v.  Pemberton,       ditto. 
Haffeoden  v.  Wood,  ditto. 

Norton  v.  Gordon,  ditto. 

Martindale  9.  Hayton«        ditto. 
Potter  V.  Waller,  exons.  t  sets. 
Cookson  V.  Lee. 


IMMTtsv^RolMrts. 

GoefM^tta  «•  YiMiogr  li 

Bednlej «.  Swinburn,  6  causes,  fur  dbs.  sad 
costs. 

Baxrett  v.  Sioekton  andDkrHngton  Rsflvay.  (at, 
dirs. 

Arnold  «.  Arnold. 

Pigot'v.  Pfgoti 

Utah  v.  MoIImh}.  > 

Peimyv.  Watts,  SoaoMi* 


Viui>e%amtilm  OUfrcv. 


CAUSES,  FURTHER  OIRECTIONS,  AND  ] 

Johnson  v.  Addams,  demc. 

Ellis  V.  Cowne,  pt.  bd. 

94th  Jttfi^  Hudson  v.  Banyw 

Ditto,  Fry  ir.  Fry,  fur.  din.  «nd:eoBts. 

Waller «.  Urqohart;    ditia 

{Gowing  V.  Burge. 
Ditto  V.  Sullivan. 

LetU  u.  London  dc  Blackwall  Railway  Oompisj, 
etecon.  exons. 
North  o.  Morley. 
Saunders  o.  Scott. 
s  n  rt  {Porkev.  Piainter^ 
^•^♦^•{  Ditto  9.  Ditto. 
Cole  V.  Coles. 

{Clarke  v.  Clarke. 
Ditto  V.  Ditto. 
Bracey  v.  Earl  of  Scarborough. 

iSarery  v.  Savery   {* 
Ditto  V.  Wise         V 

Harrison  «.  Rouna,  fur.  dirs.  &  costs. 

Attorney-General  v.  Lucas,  exons. 

Hunter  v.  Daniel. 

Phillips  V.  Serjeant,  fur.  dirs.  and  costs. 

Hepworth  v,  Heslop,  exons.  and  fur.  din.  and 
costs. 

Mainwaring  v.  Beeror. 

lOth  July,  Rees  v,  G Wynne. 

Ditto,  Johns  v.  Dickenson. 

Short,  Salisbury  v.  Salisbury,  fur.  din.  &  costs. 

Hedges  v.  Jewries,  ditto. 

Willetts  V.  Willetts,  ditto. 

Woodroflfe  «.*  Woodroffe)  r-  J• 
Ditto  ,;.  Ditto  J  fur.  dirs. 
I  Ditto  V.  Ditto,  cause. 

12th  July,  Pearsall  v.  Lewis. 

19th  July,  Moore  9.  Darton,  3  causes. 

Short,  Horton  v.  Piekin. 

15th  July,  GarHck  v.  Llewellj^n. 

17th  July,  Lawrenc»^.  Kest. 
C  Garth  v.  Bell         ) 
I  Ditto  V.  Maclean    ) 

Morgan  o.  Daries,  fur.  dirs.  and  costs.  • 

19th  July,  Royal  Bxohange  Aararance  v.  Kattudu 

Hulton  V,  Hepworth. 

ftUt  July,  Clay  v.  Rufbrd. 

Smith  V.  Tebbitt. 

2tnd  July,  Ginks  v.  Hair. 

The  following  Causes  from  tht  Vxce-Chanckllob'b 
List  intended  to  be  transferred  oh  the  97thjfJuni 
{by  order)^ 
Dinsdalev.West. 

Chambers  v.  Artis,  fur.  dirs.  and  coats. 
Holland  v.  Teed,  exons. 
Webb  «•  Burley,  for.  dinu  and  petition 
Attorney-Gen.  0.  Phillips. 
Edgar  v.  Heseltine. 

Cleayer  v.  Sloan,  4  causes,  fur*  dinu  and  costs* 
Hopkin  V.  Hopkin. 

5  Nixon  V.  Taff  Vale  Railway  }.^^^^^ 
Oitto  9.  AorMum.  3  ^^ 
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Judging  from  tlie  frequent  ill  success  of 
those  idio  haTe  the  most  extensive  expe- 
nenoe  in  the  matter,  the  drawmg  of  acts  of 
pvliament  would  seem  to  he  amongst  the 
most  diffcolt  exerciises  of  the  human  mind. 
Whether  the  dtfficnitj  u  inseparable  from 
t2ie  oonstmction  of  instruments  of  this! 
nature,  or  that  those  who  undertake  the 
task  proceed,  fbr  the  most  part,  without 
mtem,  or  upon  a  system  essentially  de- 
KC^e,  admits  of  discussion,  hut  it  seems 
dearly  desxable,  that  the  profession  of  a 
parSaraentaiy  ^ughtsman  should  be  more 
cohinited  and  encouraged,  and  the  business 
of  filming  acts  of  pai&onent  placed  upon  a 
fi)o(mg  in  some  degree  commensurate  with 
its  public  importance.  Perhaps  it  would  be 
atilf  more  desirable,  that  those  whose  pro- 
vince it  is  to  originate  acts  of  parliament, 
and  nho  endeavour  to  obtain  the  sanction 
of  the  legislature  to  measures  in  which  the 
hiierests  of  the  community  are  extensively 
mrcrfyed,  should  begin  hy  having  a  clear 
nd  wellHbdSned  eomprehension  and  under- 
sCsn&ig  of  their  own  intentions,  and  of  the 
predse  objects  the]r  have  in  view.  It  is  to 
he  fSeaied  that  tmis,  which  is  the  only 
ibimdatioB  forusefbl  Iegp0lati0n,  is  too  often 
wintiDg,  and  hence  spring  many  of  the 
nomatoos  and  contradKciory  enactments 
which  encumber  Ihe  statute  books. 

These    obs^vations   are    suggested  by 
what  has  recently  occurred^  in  reference  to 
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a  subject,  secoad  iaimpovtance  to  none  that 
en  be  brought  under  ^e  consideration  ot 
Parliament,  namely,  the  revision  amd  eon* 
solidation  of  the  CruainaL  Lanr  (tf  thialduqg- 
dom«  Our  readera  are  no  doubt  awaxv, 
thait  several  Commisnons  have  been  ap^ 
pointed  from  time  to  time,  fbr  the  purpose 
of  inquiring  into  and  reporting  upon  this 
brancn  of  uie  law ;  and  that  amongst  the 
Commissioners  were  found  the  names  of 
persons  of  great  professional  and  j^hlie 
eminence.  The  Crimanal  Law  CommisaicHL 
now  existiag,  bean  date  on  the  22iid  Febi- 
raary,  184^  and  the  Commissioners,  duriog 
the  present  Session  of  Parliament,  have  sub- 
mitted a  fourth  report,  together  with  the 
draft  of  a  bill  for  the  purpose  of  consoli* 
dating  into  one  statute  a  digest  of  tho; 
written  and  unwritten  law  reliving  to  tho 
defimditNi  of  crimes  and  punishments.  The 
bin  itself,  as  originally  introduced,  contained 
only  four  clauses,  but  the  schedule  which 
was  amiexed  consisted  of  24  chapters,  con^ 
taining854  distinct  articles,  and  occupied 
no  less  than  165  pages»  This  bill,  the  first 
practical  result  of  ue  labours  of  a  learned 
Commission,  apparently  the  produce  of 
great  labour  and  industiy,  the  concoetiiig 
and  fiahioning  of  which  had  cost  na  in- 
considerable amount  of  public  money,  wa$ 
entrusted  to  Lord  Brougham  for  presently 
tion  to  the  House  of  Lords,  and  his  lordship 
introduced  it  by  an  elaborate  oration^  which 
occupied  several  houra  m  the  delivery,  and 
,in  which  eloquent  allusiiMi  was  made  to 
nearly  eveiy  poeaible  sobject— legal  and  j 
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it  the  consondatioB  of  the  vn* 

minal  Law.    The  bifi  was  read  a  first  thn^ 
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and  ordered  to  be  printed  on  the  12th  of 
May.  It  was  accordingly  printed,  exten- 
sively distributed,  and  those  persons  who 
were  impressed  with  the  great  importance 
of  the  subject  had  partially  succeeded  in 
mastering  the  details  of  this  monster  bill, 
when,  for  some  reason  which  we  are  anxious 
to  hear  explained,  the  measure  introduced 
with  so  much  "pomp  and  circumstance," 
was  withdrawn  from  the  consideration  of 
parliament,  aud  "  Criminal  Law  Consohda- 
tion  Bill  (No.  2,)'*  was  substituted !  The 
second  bill  was  read  a  first  time  on  the  6th 
June,  and  has  now  been  printed.  It  differs 
materially,  both  in  form  and  substance, 
from  its  predecessor,  and,  so  far  as  we  can 
judge  of  a  bill  of  such  magnitude,  in  point 
of  construction,  at  all  events,  it  is  a  decided 
improvement.  The  bill  now  before  parlia- 
ment contains  eight  clauses,  two  of  which 
are  the  ordinary  formal  enactments  con- 
fining the  operation  of  the  act  to  England, 
and  giviuff  power  to  alter,  amend,  or  repeal 
tibe  act  auring  the  session  in  which  it 
passes.  The  other  clauses  are  in  substance 
as  follow : — 

•  The  Ist  section,  after  reciting  that  it  is  ex- 
pedient the  Criminal  Law  now  in  force  should 
be  arranged  and  consolidated  in  one  statute, 
defining  the  offences  and  specifying  the 
punishments,  proceeds  to  enact : — That  the 
schedi^e  to  the  act  annexed  shall  be  deemed 
and  taken  to  be  parcel  of  the  act,  and  that  the 
analysis  and  all  the  chapters  of  such  schedule, 
and  aU  the  sections  of  such  chapters,  and  all 
the  articles  of  such  sections,  and  the  headings, 
summaries  of  contents,  and  numbers  thereof 
respectively,  shall  all  be  deemed  and  taken  to 
be  enacted  by  the  present  act,  as  if  such 
analysis  and  every  of  such  chapters,  sections, 
articles,  headings,  summaries  of  contents,  and 
liumbers,  had  been  expressly  and  in  terms 
therein  recited,  with  the  usual  words,  and  in 
the  usual  forms  of  enactment,  or  declaration, 
or  proviso,  as  the  case  may  be ;  and  that  from 
the  passing  of  the  act  every  one  giulty  of  any 
offence  described  in  or  defined  by  the  said 
schedule,  shall  be  liable  to  such  punishment  as 
is  therein  appointed  in  respect  of  such  offence. 

The  2na  section  proposes  to  enact : — ^That 
after  the  passing  of  the  act,  the  rule  of  law 
whereby  a  married  woman  charged  with  the 
conunission  of  any  crime  is  presumed,  in  case 
her  husband  be  present  at  the  time,  to  have 
acted  under  his  coercion,  unless  it  appear  that 
she  did  not  so  act,  and  all  rules  of  law  contrary 
to  the  provisions  of  chapter  1  of  the  said  sche- 
dule shall  be,  and  the  same  are,  thereby  re- 
pealed and  annulled. 

The  3rd  section  declares  :^That  after  the 
passing  of  this  act  no  person  shall  be  liable  to 
prosecution  by  any  indictment  or  information 
m  respect  of  any  offence  not  included-  in  the 
schedule,  or  in  any  act  to  be  made  and  passed 
after  the  passing  of  this  act 


The  4ih  section  provides :— That-  nothing 
herein  contained  shall  exempt  any  offender 
from  prosecution  by  indictment  or  information 
in  respect  of  any  offence  not  capital  created  by 
any  private,  local,  or  personal  statute,  or  by 
any  act  or  enactment  of  a  public  nature  where 
Uie  same  is  to  continue  in  force  for  a  limited 
period  only,  or  from  any  proceeding  by  in- 
formation  or  otherwise,  to  recover  or  enforce 
any  pecuniary  penalty  or  specific  forfeiture  by 
virtue  of  any  statute,  or  from  any  proceeding 
in  which  any  magistrate  or  comnussioner  is  or 
shall  be  empowered  to  exercise  any  summary 
jurisdiction  without  trial  by  jury. 

The  5th  section  provides :  — That  as  re- 
gards any  offence  perpetrated  before  the  first 
dsij  of  Ausnist  in  the  present  year,  1848,  and 
also  as  regards  any  offence  in  part  perpetnUed 
by  any  act  done  before  that  day,  and  which 
shall  be  completed  or  consummated  on  or  after 
that  day,  the  offender  shall  be  punishable  as  if 
this  act  had  not  been  passed. 

And  the  6th  section  declares  :— That  not- 
withstanding anything  in  the  act  contained, 
persons  charged  with  theft  shall  continue  to  be 
tried  in  the  same  manner  and  be  subject  to  all 
the  same  rules  of  procedure  as  if  the  act  had 
not  been  passed. 

The  schedule  of  the  new  bill  occupies  14 
pages,  in  addition  to  those  which  the  sche- 
dme  to  the  first  bUl  filled,  (in  the  whole 
179  pages,)  and  each  chapter  is  preceded 
by  a  summary,  the  convenience  of  which  for 
purposes  of  reference  is  indisputable.  A 
new  section  is  introduced  with  regard  to 
the  degrees  of  crime  and  their  definition, 
and  the  whole  measure  is  in  various  re- 
spects materially  altered. 

How  such  extensive  and  important  altera- 
tions could  have  been  found  necessary  so 
speedily  after  the  introduction  of  the  bill, 
and  not  previously  foreseen,  we  are  at  a  loss 
to  understand.  Can  it  be  possible  that  the 
bill  first  introduced  was  an  incomplete  draf^ 
to  which  the  Commissioners  had  not  given 
their  sanction,  and  which  was  submitted  to 
the  House  of  Lords  merely  to  afford  Lord 
Brougham  an  opportunity  of  letting  ofiT  a 
speech  on  the  subject  of  law  reform  7  This 
has  been  suggested  as  an  explanation  of  the 
somewhat  remarkable  circumstance  to  which 
we  have  above  alluded.  We  are  amongst 
those  who  consider  that  no  labour  can  be 
misapplied,  and  hardly  any  expense  can  be 
incurred,  which  should  be  considered  too 
great  in  rendering  the  laws  complete  and 
effective.  Still,  Uiere  are  notoriously  many 
thousands  of  the  inhabitants  of  ihis  king- 
dom, the  faithful  subjects  of  her  Majesty, 
in  abject  poverty  and  extreme  destitution, 
and  if  any  man  has  the  power,  in  the  in- 
dulgence of  a  thoughtless  spirit,  or  for  the 
gratification  of  personal  objects,  to  put  the 
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pablic  to  the  cost  of  printing  and  circulating 
a  bill  which  it  is  not  intended  or  understood 
should  ever  be  discussed  in  the  shape  it  is 
Introduced  to  the  legislature,  it  is  a  gross 
abnse  of  the  privilege  of  a  member  of  par- 
liament, and  a  wanton  waste  of  the  national 
fimds. 

There  are  many  features  in  the  bill  now 
submitted  to  parliament  deserving  of  the 
sttentive  consideration  of  the  profession  and 
the  public,  to  some  of  which  we  shall  here- 
after take  occasion  to  advert.  At  present 
we  shall  confine  ourselves  to  a  reference  to 
the  6th  section  of  the  bill,  as  printed 
above.  That  provision  appears  to  us  to  re- 
late exclusively  to  a  matter  of  procedure  ; 
and  the  Commissioners  in  their  report, 
when  submitting  the  draft  of  this  bill,  ex- 
pressly state  : — "  We  reserve  all  provisions 
which,  however  intimately  connected  they 
may  be  with  this  branch  of  the  Criminal 
Law,  and  necessary  to  be  adapted  to  it, 
properly  belong  to  the  branch  regarding 
procedure/* 

It  may  be,  upon  a  more  careful  perusal, 
we  shall  find,  that  an  enactment  as  to  the 
manner  and  the  rules  under  which  persons 
charged  with  theft  are  to  be  tried,  does  not 
properly  belong  to  the  branch  relating  to 
procedure;  but  at  present  this  provision 
strikes  us  as  anomalous  and  misplaced,  and 
more  properly  comprehended  in  the  bill 
which,  as  we  understand,  the  Commission  is 
directed  to  prepare,  for  consolidating  the 
law  of  procedure. 

NISI  PRIUS  SITTINGS  AFTER  TERM. 
STATE  OF  BUSINESS. 


Thje  Cause  List  was  not  complete  on  the 
eve  of  our  last  publication,  and  we  were 
therefore  prevented  from  stating  the  num-' 
her  of  causes  set  down  for  trial  at  Guildhall. 
We  find  that  in  the  Queen's  Bench  the 
total  number  of  causes  for  trial  at  the  pre- 
sent sitting  was  187,  of  which  117  were 
remanets.  In  the  Common  Fleas,  137 
causes  were  set  down,  of  which  69  were 
remanets,  and  in  the  Exchequer  the  entry 
of  causes  for  trial  amounted  to  245,  of 
which  134  were  remanets.  In  all  these 
cases,  as  our  readers  understand,  the  venue 
was  laid  in  London.  The  gradual  increase 
of  the  number  of  causes  made  remanets, 
both  in  London  and  "yTestminster,  is  a 
niatter  deserving  of  serious  attention,  and  if 
it  should  continue,  must  speedily  lead  to  an 
extension  of  the  time  appropriated  to  the 
Mtt  Prius  Sittings  after  Term.  The 
fltatnte  I  W.  4,  c.  70,  a.  7,  Ihnits  the 


Sittings  in  London  and  Middlesex  to  24' 
days,  exclusive  of  Sundays,  after  Hilary, 
Trinity,  and    Michaelmas  Terms  respec* 
tively,  and  six  days,  exclusive  of  Sundays, 
i^er  Easter   Term.      Seventy-eight  days 
during  the  year,  are  therefore  appropriated 
to  the  Nisi  Prius  Sittings  after  Term,  but 
it  is  manifest  this  period  is  insufficient. 
The  facilities  aflForded  by  railway  travelling, 
render  it  more  convenient,  ana  far  more 
economical,  to  try  a  jury  cause  in  the  me- 
tropolis, rather  than  at  an  assize  town  on 
circuit,  and  the  Nisi  Prius  business  in  town 
increases,  whilst  the  circuit  business  an- 
nually diminishes.    A  few  years  back  the 
causes  tried  at  the  Nisi  Prius    Sittings 
during  Term,  only  comprehended  actions  on 
bills  and  notes,  and  for  goods  sold,  which 
were  either  undefended  or  of  the  simplest 
character.    It  has  now  become  the  practice 
to  try  heavy  complicated  actions  during 
Term,  and  it  is  not  unusual  to  have  the 
same  cause  occupy  one  of  the  judges  for 
two  or  three    days    consecutively  during 
Term.    This  is  extremelv  inconvenient  to 
the  judges  themselves,  and  to  both  branches 
of  the  profession.    The  object  of  those  who 
preside  in  the  Courts  in  encouraging  the 
trial  of  heavy  causes  in  Term,  is  to  prevent 
the  increase  of  arrears  in  the  Sittings  after 
Term.     The  expedient,  however,  hifts  not 
been  successful,  for  the  arrears  continue  to 
increase.    Special  Jury  Causes  are  not  in 
general  tried  at  the  Sittings  in  Term,  and 
the  number  of  Special  Jury  Causes  remain- 
ing for  trial  in  all  the  Courts  has  become  so 
large,  that  at  the  present  sitting  at  Guild- 
haU,  Lord  Denman  reversed  the  ordinary 
arrangement,  and    appropriated    the  first 
week  of  the  Sitting  to  the  trial  of  Special 
Juries,  instead  of  commencing  with  the 
Conmion  Jury  Causes,  and  appointing  the 
Special  Jury  trials  for  the  last  week  of  the 
Sitting.     It  is  quite  clear  that  this  arrange- 
ment will  not  enable  his  lordship  to  try  a 
ereater  number  of  cases  during  the  twelve 
days  in  which  he  sits  at  Guildhall,  and  if 
the  proportion  of  Special  Jury  Causes  re- 
maining to  be  tried  at  the  dose  of  the 
Sitting  be  duninished,  the  Common  Jury 
Causes  remaining  for  trial  will  have  in- 
creased in  the  same  proportion.    The  only 
remedy  for  the  evil  is,  the  devotion  of  a 
mater  number  of  days  to  the  trial  of  Jury 
Causes,  and,  in  the  opinion  of  many  con- 
siderate persons,  such  an  alteration  is  not 
practicalUe,  unless  it  be  accompanied  by  an 
augmentation  of  judicial  strength  from  the 
addition  of  a  sixth  judge  to  each  of  the 
Courts  of  Common  Law. 


L  2 


Tax  motion  of  Lord  Sobert  ^Srogmmr, 
fbrSesve  to  introdace  a  bifl  to  repeal  tins 
tax,  stands  for  t3ie  IS&k  inst^-^Taesdi^ 
wbA.  The  Chancellor  c^  t!he  Exeheqaer 
has  not  yet  hroaght  fonrard  his  Budget  to 
tlie  fionse  of  Commons,  hot  we  aie  glad  to 
dbseire  that  last  week  he  was  Mt  to  make 
a  preliminary  statement,  &om  ivhidi  it  ap- 
pears that  the  defidt  of  nearly  3^  miffions, 
as  the  account  stood  m  Febmaiy,  is  already 
fimini^ed  to  half  a  million.  So  long, 
however,  as  there  is  any  deficiency  what- 
cyer,  we  can  hardly  expect  that  the  profes- 
aim  will  be  relieved.  The  total  expenfi- 
tnre  for  the  ensuing  year  is  estimated  at  54J- 
noBEons.  Large  as  is  the  Certificate  Tax 
te  l9ie  indiYidufOs  who  pi^  it,  tiie  gross 
ttnoont  forms  bnt  a  small  item  (abont  a 
SB^hnmdredth  part)  in  this  vast  anm,  and 
nnght  easily  be  provided  for  in  a  re-arrange- 
ment of  the  Stamp  Duties. 

An  old  correspondent  tm  this  subject 
sfill  suggests  a  small  duty  on  writs  and 
proceefings  in  the  Courts  of  Law  and 
Sqmty,  and  on  Bailway  proceedings  in  par- 
fiameiit.  He  has,  we  tmderstand,  commu- 
nicated his  su^estions  to  the  ChanceHor  of 
tbe^  Exchequer  and  Lord  R.  Orosvenor. 
Onlthe  part  of  the  profession  there  may  be 
no  ol^ction  to  Uiis  course,  but  the  prin- 
ciple ctf  a  direct  stamp  tax  on  the  admi- 
mstration  of  justice  having  been  formally 
aboKshedhy  the  le^laturehy  5  G.  4,  c.  41, 
any  attempt  to  revive  the  tax  for  the  express 
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Teq)ectful]y  to 
and  amendmrntB  whiSi  ihey  are  coavioccd 
could  be  readily  acconqjiislied  and  would  pnne 
higUy  benefidaL 

That  in  lihe  voar  IBIO,  a  Vetitioii  ina  pre. 
seated  to  the  Honourable  the  Houae  of  CW 
moBs  by  a  hage  nnmber  cf  1^  menhen  4i^ 
profeaaioB,  fran  wlabh  the  Momi^  an  «. 


prapose  of  relieving  the  attorneys  would  not 
be  tolerated. 


PROPOSED  AMENDMENTS  IN  CHAN- 
CERY PRACTICE. 

A  Memorial  has  been  presented  to  the  Lord 
Chancellor  by  "The  Metropolitan  and  Pro- 
vincial Law  Association,"  setting  forth,— 

**That  the  Metropolitan  and  Provincial  Law 
Association  is  a  Society  entirely  composed  of 
attorneys  and  solicitors  in  England  and  Wales 
(now  consisting  of  900  members^,  and  that  the 
otgects  for  which  it  was  formed  are,  the  pro- 
motion of  the  interests  of  the  suitors  and  the 
better  and  more  economical  adminialration  of 
justice  the  removal  of  the  many  and  serious 
avievaiiees  to  solicitors  and  through  them  4o 
Uit  suitors,  and  for  fn^in^in'Tig  the  rights  and 
increasii^g  the  usefulness  of  the  profession. 

That  the  members  of  this  society,  and  they 
believe  the  whole  profession  of  the  law,  fed  that 
fhanresent  system  of  proceedings  in  ^le  Court 
^'ChanoBry,  and  the  mode  of  conducting  Iraai- 
ness  in  its  officers,  is'ixijuaoiiBcto  the  vutors 
and  the  community ;  4MM-they  would  earnestly 


''That  tiw  idday  and  expense  attentet  oa 
proceedings  in  the  Chanceiy  Court  an  sd 
rgxeat  as  electaallyjko  do%t  its  doore  agaiait 
all,  except  the  ncher  classes  of  tlie  com- 
munity. 
"That  die  expense  (wlucli  arises  prindpaSjr 
from  the  ddi^)  is  so  serious  as  to  renaer  it 
imperative  on  ttie  profiession  to  prevent  aste 
as  possible  the  institc^on  of  anhs  for  amoooiB 
much  under  l^OOOL 
''Tliat,    l^Mcefiore,  while  at  Cosanion  Lnr, 
rights  of  small  amosnt  can  witAtmt  mfn- 
pnety  be  submitted  to  legal  decision,  a  vaj 
large  and  important  section  of  the  oonmui- 
nity  (viz.,  persons  interested  in  tmst  po- 
perty  of  amounts  under  1,000/.)  <ure  left  with- 
out the  protection  of  ^e  law ;  and  for  (hem 
lAiere  is  absolnt^iio  Equity  Court  in  open- 
tion. 
''That  owing  to   this    defect  of  oar  jni&fli 
institutions,  not  only  is  individual  wroag  in- 
flicted without  redress  on  this  class  of  aoaeij, 
hut  frauds  as  to  trust  propertv,  o&bch 
against  the  most  confidentiaf  relatioiiB,  are 
actually  encouraged  by  law,  becaofle  per- 
mitted to  pass  widi  entire  impunity. 
•'That   the  Court  Of  Chancery  jpreseirts  fte 
single  instance  in  the  history  ol  the  coodliy 
of  a  great  national  establishment,  altoge&er 
stationary  as  to  the  munber  of  those  coaong 
within  its  operatioUj  the  suitors  of  the  Gooit 
having  been  as  numerous  100  years  ago  as 
they  are  now ;  and  tiiat  the  defects  of  the 
Courts  have  as  your  petitioners  bcliefe  hc- 
come  fixed,  fromthc'entire  insuffieieacy  oftfae 
institution  to  meet  the  wants  of  thei)eq)i& 
''That  your  petitioners  are  convinced  that  as 
effective  improvements  can  be  introduosd 
into  the  Equity  Courts,  unless  the  duty  be 
assigned  to  the  judges  of  superintenoingf 
controlling,  and  reg^ting  the  functions  of 
the  Court  and  its  officers,  and  that  to  impose 
such  duties  with  effect  it  is  essential  &Bt 
there  should  be  given  to  tiie  judges  poaen 
commensurate  with  ^em. 
''That  your  petitioners   tlMiaibre  sppno'^ 
as  of  the  higher  value  the  provision  i&tn^ 
duced  into  the  bill  now  before  your  Honour- 
able House^  giving  powers  for  those  par- 
poses  to  the  judges  of  the  Court. 
^That  as  regulations  of  this  Idnd  require  to 
be  made  with  great  delibeiation,  and  of  n^ 
cesntymust  mm  Hbm  toikne  be  am 
your   potttitkmeKB  wonQd   haidbly   ( 
whether  these  iiowers  «hanld  not  he  pe 
nent  instead  of  bei]^  gxantsd  only  for  a  i 
period  of  years. 


aN. 


nit  fom  patilinM  bMoib^  Jiope  that  in  of  Bmitf  aluNild  te  a^  .Ubei^  to  ^mtqiw  a 
the  representations  which  they  have  made  of  jmumoittm  im  jmMob  in  .all  cases  what8oei«r# 


the  iwyortewre  of  randeiinK  the  msooBedini^s 
mwfpatf  more  .expeditious  and 4»eM^  it  wHl 
heiut^four  honouiafale  hooaeittiat  the/ 
aisadwDcatiBf  inipoKenuskts  of  die  gieatest 
impmUmBoe  to.the  lateresta  of  the  auitora  and 
of  the  community ;  whilet  at  the  sama  tine 
jem  petitioBen  £ne]f  admit  ihat  they  believe 
these  impHMToments  will  also  in  the  lend  he 
adrantagBous  to  thek  own  body,  fsom  the 
QOBBiictian  jthat  the  inteie«t  of  &e  sdicitor 
ii  ia  sB  these  questions  identified  with  that 
^  his  client" 

That  the  bill  referred  to  was  passed^  as  yonr 
BBBondiste  betieve,  in  some  defcvae  in  conse- 
qvoaee  of  the  fiu^ts  staled  in  the  eud  petition ; 
ndtfait  though  its  oneration  was  confined  to 
fa  yean,  it  has  since  been  made  perpetual,  and 
that  the  Lord  Chancellor  with  the  cooourrence 
of  the  iSaatar  of  the  Soils  and  Vicft^hanoeUors, 
sraay  tmo  of  them,  has  now  abaolole  nowor 
enr hoih  the pradioe  and  officesof  the  Court ; 
and  as  your  memorialists  would  moat  hnmfaly 
ad  iB^paotful^  suggest,  ihd  Lord  Chancellor 
has  aiso  thrown  upon  him  a  co-jextensive  le- 
spoDsibility  of  seeing  that  all  proper  and  neees* 
say  iaprowsmeats  and  altemtiona  ase  made. 

That  Mmigh  several  usefid  aaaendments 
hare  been  made  imder  ^  said  acta,  yet  that 
conynred  with  the  extent  of  the  evil,  tiiiey  have 
faaen  onimpoitaDt ;  and  that  your  memorialists 
ngrst  to  say  that  the  allegations  -of  the  petition 
alhided  to,  aare  almost  equally  aa  traie  now  as 
they  weie  when  the  petition  was  pseaented. 

That  there  are  .a  .great  Vdriety  of  matters 
which  the  experience  of  your  memorialists  as 
practitioners  would  propose  for  amendment : 
and  that  your  memoriahsts  would  beg  to  sug- 
gest the  heads  of  some  of  such  matters,  not 
presmning  to  enter  into  full  details  unless  your 
lordship  should  desire  it. 

That  in  these  suggestions,  and  all  amend- 
ments m  p<nnt8  of  practice,  your  memorialists 
would  wish  to  take  as  a  ride  the  plan  of  ojien- 
ng  new  methods  of  procedure  without  abolish- 
ing the  old,  further  than  may  be  found  to  be 
essentially  necessary ;  such  new  methods  to  be 
hf  way  of  alternative,  and  not  bj  way  of  sub- 
sntataoa,  thus  leaving  it  to  experience  to  deter- 
mine the  comparative  value  of  each  method. 
Tbey  would  also  respectfully  suggest  that  the 
pcacoce  of  the  Common  Law  Courts  in  many 
uistances  miffht  be  usefully  introduced  into 
the  Court  of  Chancery,  (ror  instance,  the 
present  process  of  enforcing  equity  orders  re- 
quiring so  many  repetitions  of  personal  notice, 
ureqnpentiv  renders  the  process  nugatory.) 

That  tnere  is  a  great  number  of  other  matters 
which  your  memorialists  could  submit  for  the 
Impirovement  of  the  procedure  of  the  Court, 
l>nt  that  your  memorialists  would  heg  in  the 
first  instance  particularly  to  sufgest  the  fol- 
lowiog  amendments^  beheving  tnem  all  to  be 
of  considerable  value. 

L  WUh  ftgwrd  ^  Fmetme. 
%.  T%at  <w1mii  an  partiet  eeasw>r,Hibi€daila 


so  as  to  supersede  the  necessi^  of  biU,  answ^^ 
9mA  evidence  .on  iaten^satory. 

[Yonr  lordship's  act  of  last  Sesaicw,  allow- 
ing trustees  to  pay  money  into  Court,  and 
then  creating  a  junsdiction  on  petition,  has 
established  tiie  plan  here  propoeed  in  those 
cases  wherein  tne  trustee  hopes  by  partial 
aabraission  to  eeieen  a  breach  •of  trust,  and 
in  which  theiefove  its  application  was  pro- 
haUv  most  questionable.] 
fi.  Tiiat  the  practice  of  m>wing  speoUd  ooses 
for  the  opinion  of  the  Court  as  established  l^ 
Courts  of  Law  by  the  Statute  8  and  4  Wm. 
IV.  c.  42,  8.  26,  should  be  eatended  to  Coorta 
of  Equi^,  in  whidi  Coiuts  it  is  as  much  if  not 
move  needed. 

8.  As  a  oonsequenoe  that  the  praotice  of  the 
Courta  oompeUii^^  in  aU  cases  enquiries  for 
partiet  at  ttAmg  accomas,  should  be  gveatly 
modified. 

4.  That  a  primary  jurisdiction  ahould  be 
fpven  to  the  maater  m  all  cases  of  ^jmUMe 
aioeomnt  in  which  the  accenntiD|f  parties  con- 
sent to  submit  to  such  jnrisdiotion;  and  that 
such  jurisdiction  should  be  either  a&^ola^e 
(except  subject  to  an  appeid)  or  a  jurisdietiaii 
to  entertain  the  matter  without  order  of  refer- 
ence, but  subject  to  eonfrmatiKm  nxid  further 
direetion  by  the  Court. 

4.  The  same  principle  may  be  usefully  ap- 
plied to  aU  that  class  of  cases,  in  which  a  re^ 
ferenee  to  the  master  is  almost  of  course,  such 
as  coayroswiiwy  euita ;  arrangements  when  the 
parties  interested    idaeran  are  not  sm  juris  j 

Soposals  for  iMomajr^  of  wards,  and  for  sales 
priwrte  ooniract,  power  fw  parties  to  hid. 

[The  latter  practice,  first  appUed  to  the 
letting,  setting,  and  mani^ng  by  receivers, 
and  lately  introduced  into  lunacy  and  ex- 
tended tliere,  has  been  of  great  benefit.] 

5.  Also  primary  jurisdiction  for  the  appoinU 
meat  of  neio  trugtees  where  there  is  no  power 
of  new  appointment  in  the  instrument  creating 
the  trust  or  none  capable  of  being  exercised. 

€.  Also  primary  iurisdiction  to  apprcnt 
mamtenoMie  and  guarmanfor  iftfants. 

7.  Also  to  grant  stop  orders  on  funds  in 
Court ;  and  to  make  eudi  other  orders  as  may 
be  expedient  in  cases  where  parties  consent. 

8.  To  take  the  consent  of  married  women  to 
payments  out  of  Court  to  their  husbands. 

[With  regard  to  consent  where  married 
women  or  infants  are  interested,  the  masters 
are  by  the  present  scheme  of  the  Court  pecur 
liarly  the  parties  to  protect  them;  and  your 
memorialists  would  propose  that  all  consents 
for  married  women  and  children  should  be 
binding  if  the  master  by  his  signature  should 
sanction  such  consents.] 

XL  With  regard  to  the  Despatch  qf  Business 
in  the  Qfices. 

1.  To  establish  a  thorough  ayatem  of  stc/MD- 
vition  Of  the  offices  «o  as  to  detect  deUys  and 
negligence  there,  asd  to  supply  to  the  officer 
the  present  want  of   all  motive  to         ^ 
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and  to  secure  that  there  shall  be  a  sufficient 
staff  in  every  departqient  for  the  due  discharge 
of  the  official  business. 

2.  To  require  all  official  documents  to  show 
on  the  face  of  them  the  date  they  were  be- 
spoken, and  when  delivered  out. 

III.  With  regard  to  the  Mode  of  transacting 
Official  Business, 

1.  To  consolidate  the  record,  affidavit,  sub- 
poena, and  report  offices,  and  provide  that  all 
documents  now  filed  in  the  examiner's  and 
register's  office  be  filed  there ;  and  to  alter  the 
practice  as  lo  filing  records,  pleadings,  exa- 
minations, and  affidavits,  so  as  to  establish  one 
record  office  for  the  Court  in  which  the  blll» 
answer,  and  all  the  other  proceedings  in  one 
cause,  (not  the  bill  and  answer  only  as  at  pre- 
sent,) including  affidavits  and  other  evidence, 
petitions,  orders,  reports,  and  all  other  official 
documents,  may  be  filed  chronologically  in  a 
separate  and  mstinct  form,  or  bound  in  a 
separate  and  distinct  volume,  and  be  so  indexed 
by  the  name  of  the  testator  as  well  as  by  plain- 
tiffs' and  defendants'  names,  that  public  refer- 
ence may  be  easily  had  thereto. 

2.  To  reouire  publication  of  accounts  at 
Accountant-Gfeneral's,  similar  to  the  unclaimed 
dividend  account  which  parliament  has  re- 
quired from  the  Bank  of  England. 

3.  To  dispense  with  useless  forms  in  the 
orders  of  the  Court,  and  particularly  with  all 
orders  of  course  (which  in  your  memorialists' 
view,  are  not  only  indefensible,  but  absurd,) 
and  also  with  aU  the  ordinary  directions  re- 
peated in  all  money  orders, — in  all  orders  ap- 
pointing receivers — ^in  decrees  directing  usual 
accounts  of  testators'  estate— for  reserved  bid- 
dings, and  on  sales,  and  to  curtail  the  intro- 
ductory part  of  orders  on  petition  and  motion, 
and  on  further  directions. 

4.  To  dispense  also  with  a  great  varietv  of 
other  needless  and  expensive  forms,  at  least 
when  parties  consent,  such  as  production  of 
originid  wills  in  Court,  setting  down  causes, 
confirmation  of  reports,  double  or  even  treble 
petitions  to  get  out  of  Court  married  women's 
monies,  subpcenas  to  hear  judgment,  bills  of 
revivor  and  common  supplemental  bills  (where 
at  law  suggestions  on  roU  answer  the  same 
object),  &c.,  &c. 

rV.  In  the  Subordinate  Judicial  Department. 

1.  To  authorise  and  direct  the  masters  to 
act  for  one  another  in  case  qf  illness  or  occa- 
sional absence. 

2.  As  to  the  taxing  masters,  to  apply  the 
general  orders,  76th,  of  April,  1828,  and  76th, 
of  November,  1831,  as  to  taxation,  in  case  the 
parties  differ  (which  order  has  practically  been 
a  dead  letter,  because  the  Courts  or  Registrar 
have  not  acted  on  it),  to  all  cases  of  costs 
ordered  to  be  paid  by  one  party  to  another, 
and  to  require  the  taxing  master  in  equity  to 
tax  as  the  common  law  masters  do,  without 
any  order  of  reference,  where  both  parties  con- 
sent (extending  the  principle  of  125M  order  of 
Mag,  1845.) 


V.  As  to  the  Banking  Department  of  the 
Court, 

1.  To  require  (as  was  done  under  the  Skve 
Compensation  Act,  and  is  done  in  Ireland)  the 
Accountant  General  to  invest  and  accumulate 
dividends  from  time  to  time,  when  once  ordered 
(without  application  by  the  parties  from  half- 
year  to  half-year.) 

2.  To  dispense,  as  is  done  by  Accountant- 
General  in  Bankruptcy,  with  powers  of  attor- 
ney (which  are  only  necessary  to  pass  legal 
estates),  and  to  require  him  to  act  on  letters  or 
such  other  authority  as  may  be  sufficient  in 
law  to  bar  the  party,  the  solicitor  of  the  party 
verifying  such  authority. 

[According  to  the  present  practice  there 
is  no  evidence  given  to  the  Accountant- 
General  that  the  party  signing  the  power  is 
the  party  entitled  to  receive  the  money  under 
the  order.] 

8.  To  allow  money  to  be  paid  into  Court  (as 
the  Courts  of  law  do)  without  any  order,  and 
also  to  be  invested,  as  is  now  done  with  money 
paid  under  the  Legacy  Act. 

4.  To  have  the  orders  on  which  Accountant- 
General  acts,  or  an  office  copy  of  them  filed 
with  him. 

5.  To  remove  the  great  hardship  on  par- 
ties arising  from  Canterbury  probates  and 
administrations,  being  always  required  for  the 
Accountant-Greneral . 

6.  To  get  a  branch  of  the  Bank  of  Eng- 
land established  in  Chancerv  Lane  for  the  con- 
venience of  the  suitors,  in  tne  same  way  as  has 
been  done  at  the  Court  of  Bankruptcy. 

VI.  As  to  Evidence. 
1.  To  enact  the  common  law  rules  as  to 
admission  of  documents. 

[Rules  to  this  effect  were  prepared  many 
vears  ago  by  members  of  your  memorialists' 
Dody,  and  submitted  to,  and  are  still  in  the 
hands  of  die  judges.] 

2.  To  enact  rules  to  make  the  giving  of 
evidence  compulsory  in  bankruptc]^  and  other 
cases  where  proceeungs  are  on  petition,  by  al- 
lowing exhibition  of  interrogatories  or  vivd 
voce  examination. 

3.  To  extend  the  appointment  of  Masters 
Extraordinary  to  Lonoon,  and  to  reduce  the 
fee  on  the  appointment  of  a  Master  Extraor- 
dinary. 

4.  To  allow  affidavits  to  be  used  on  the 
hearing  of  causes ;  at  least  subject  to  the  dis- 
cretion of  the  judge. 

And  your  memorialists  would  further  re- 
spectfully state  that  the  body  of  solicitors  are 
anxious  to  give  everv  assistance  in  their  power 
to  your  lordship  ana  the  other  judges  in  im- 
proving the  Court  of  Chanceij. 

It  was  formerly  the  practice  of  the  judges 
of  the  Court  to  consult  tne  six  clerks  and  clerks 
in  Court  as  the  solicitors  and  representatives  of 
the  suitors  of  the  Court,  on  all  changes  in 
practice ;  and  your  memorialists  would,  lastly, 
very  respectfully  submit  to  your  lordship  on 
behalf  or  the  suitors  of  the  Court,  that  it  is 
now,  since  the  abolition  of  that  office,  due  to 
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the  Buitor,  that  the  solicitors  of  your  lordship's 
Coart,  as  the  members,  and  the  only  members 
of  the  profession  personally  known  to,  and  the 
parties  personally  selected  by  the  suitors  of  the 
Court,  and  the  only  parties  personally  intrusted 
by  them  as  their  confidential  agents,  should  in 
fiitnre  be  consulted  on  such  changes." 

The  memorialists  pray  that,  if  the  duties  of 
his  lordship  will  permit,  he  will  be  pleased  to 
invesdgate  the  matters  of  this  memorial,  and 
will  receive  a  deputation  of  the  memorialists 
thereon ;  or  that  he  will  appoint  other  parties 
to  investigate  the  same  and  report  thereon  to 
his  lordship,  and  if  his  lordship  shall  see  fitting, 
that  his  lordship  will  entrust  them  to  carry  out 
the  objects  of  this  memorial  so  far  as  the  same 
shall  appear  wise  and  desirable. 

The  memorial  is  signed,  on  behalf  of  the  as- 
sociation by  the  foUowing  members  of  the 
Eqaity  Sub-Committee  of  the  association  : — 

John  S.  Grroort,  Chairman, 


JnO.  J.  J.  SUDLOW,! 

Jko.  Hope  Shaw,/ 
Edwin  W.  Field, 
M.  D.  Lowndes, 
G.  Bower, 
Thos.  Holme  Bower. 


Vice-chairmen. 


NEW  BILLS  IN  PARLIAMENT. 

lord  brougham's  bankrupt  law  con- 
solidation. 

This  bill  has  just  been  printed,  and  oc- 
cupies 110  folio  pages,  consisting  of  a  short 
act  of  ux  sections,  referring  to  a  schedule  of 
343  articles,  and  an  appendix  of  forms 
marked  A.  to  R.,  inclusive. 

It  commences  with  the  constitution  of  the 
Court.  The  Commissioners  are  to  be  raised 
to  the  rank  of  judges,  one  of  whom  is  to  be 
the  Chief  Judge,  with  a  salary  of  2,500/. ; 
and  there  are  to  be  four  other  judges  in 
London,  and  twelve  in  the  country.  There 
is  to  be  a  Chief  Registrar,  with  4  other 
Registrars,  in  London,  and  12  in  the 
country.  Next  come  provisions  relating  to 
the  Accountant  in  Bankruptcy,  the  Master, 
the  Official  Assignees,  Clerks,  Messengers, 
&c. 

The  other  chapters  of  the  schedule  are 
intended  to  comprise  a  complete  code  of 
the  Bankrupt  Law,  the  details  of  which  it 
is  at  present  unnecessary  to  state,  as  we  un- 
derstand the  bill  will  not  be  proceeded  with 
this  Session,  but  is  now  printed  for  future 
consideration. 

The  clauses  relating  to  practitioners 
and  costs,  which  form  an  important  chapter, 
will  Teoeive  early  attention. 


LETTERS  OF 
MR.  JUSTICE  BLACKSTONE. 

7b  the  Editor  of  the  Legal  Observer. 

The  lives  of  distinguished  men,  of  alF 
other  reading,  is  perhaps  the  most  amusing, 
and  would  be  still  more  interesting  and  in- 
structive, if  more  of  what  may  be  called 
the  "inner  life'*  could  be  developed.  In- 
stead of  this,  biography  is,  in  many  in- 
stances, and  those  m  which  fuller  informa- 
tion would  be  most  valuable,  a  mere  skeleton 
of  dates — a  dry  narrative  of  overt  acts — ^in- 
dicating little  else  than  that  the  individtial 
was  born,  and  in  due  time  died.  This 
penury  of  knowledge  is  occasionally  cor- 
rected by  the  care  of  some  "honest  chro- 
nicler" like  Boswell,  or  by  the  help  of 
epistolary  correspondence,  in  which  the 
writer  is  made  to  poortray  his  own  cha- 
racter, as  in  the  case  of  Mason  and  Hayley, 
who,  in  their  lives  of  Gray  and  Cowper, 
have  contrived  to  make  the  most  pleasing 
letters  in  the  whole  compass  of  English 
literature  the  means  of  making  us  familiarly 
acquainted  vrith  the  private  story  of  those 
poets.  But  what  is  true  of  biography  in 
general,  is  perhaps  more  emphatically  true 
of  the  lives  of  English  lawyers.  How  little 
is  known  of  the  personal  history  of  Little- 
ton, or  Selden,  or  even  of  Blackstone  I  Of 
this  last  conspicuous  writer  we  have  little 
other  information  than  that  he  was  the  son 
of  a  tradesman — ^was  educated  at  the  Charter 
House  and  Oxford — a  law  lecturer— a  bar- 
rister of  moderate  practice — and  finally,  a 
judge.  If  he  had  not,  fortunately  for  his 
own  reputation  and  for  English  jurispru- 
dence, written  a  book,  he  would  by  this 
time  have  sunk  amone  the  large  number  of 
respectable  commonplaoe  magistrates,  and 
been  forgotten.  Where  there  is  so  much 
of  darkness,  tiie  least  ray  of  liffht  is  im- 
portant ;  and  in  the  scarcity  of  materials 
for  becoming  acquainted  with  the  private 
life  of  this  admirable  author,  even  a  scrap 
of  hb  writing  which  tends  to  reveal  it  may 
be  acceptable.  Under  this  impression,  I 
communicated  to  you,  when  the  Legal 
Observer  was  first  published,  one  of  several 
letters  of  the  learned  commentator,  which 
accident  had  placed  in  my  hands ;  and  I 
now,  after  the  lapse  of  too  many  years,  send 
yon  the  remainder  of  my  small  collection,  in 
the  hope  that  these  papers  may  prove  in- 
teresting, at  least  to  the  lawyer  who  has 
given  his  days  and  nights  to  the  volumes  of 
Blackstone ;  and  that  other  persons  who 
possess   similar  MSS.  may  be  induced  to 
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Lmen  if  Mr.  JuHtetBhOatoM. 


yield  them  to  tbe  ratumal  curiosity  of  the 
public  S. 

Sir, — I  have  ye  fkvour  of  yours  of  ye  3d 
instant  &  in  answer  to  one  part  of  your  En- 
quiries have  enclosed  two  rapers  of  Votes, 
by  wch  you  will  be  enabled  to  see  ye  Pro- 
gress of  our  Scheme  of  Amendment  more 
largely  than  I  cd  otherwise  give  it  you.  It 
remains  only  for  me  to  add,  that  we  were 
neither  ignorant  of  nor  unprepared  for  an 
Opposition  from  ye  Quarter  of  Abingdon; 
wch  as  they  intended  to  ground  upon  ye 
Hazard  of  ye  monies  lent  on  ye  Faith  of 
Parliament  upon  ye  Turnpike  at  Kingston- 
Bagpuz,  and  ye  Impossibihty  of  maintaining 
two  Roads  from  Faringdon  to  London  (Con- 
siderations of  no  small  weight)  we  were 
obliged  to  guard  against  as  effectually  as  we 
could.  We  therefore  entirely  omitted  in  our 
Petition  any  mention  of  ye  comparative 
Length  of  ye  two  Roads,  but  proved  only 
before  ye  Comee,  ye  Badness  of  ye  Ways,  ye 
Decay  of  ye  Markets,  and  ye  terrible  Con- 
dition of  ye  Fanners  starving  in  ye  Midst 
of  Plenty.  This  eflfectually  silenced  all  Oppo- 
sition, and  tho'  Mr.  Morton  in  Duty  to  his 
Constituents  expressed  his  Jealousy  of  our 
future  Designs,  yet  he  owned  we  had  so  art- 
fully managed  ye  matter,  that  he  did  not  know 
how  or  where  to  begin  an  Opposition ;  in  wch 
it  wd  be  necessary  for  him  to  show  that  ours 
would  be  a  nearer  and  a  better  Road,  before 
he  could  prove  his  Abingdon  Road  in  Danger. 
The  Bill  will  be  brought  in  next  week,  &  we 
hope  will  meet  with  no  Rubs;  nevertheless, 
we  are  preparing  ourselves  (by  speaking  to 
Friends  &c)  against  all  Contingencies. 
Your  Neighbour,  W — ^m — s — d,  &  I  are 
hand  &  g^ove  upon  this  Occasion,  & 
hold  a  very  regular  Correspondence.  Your 
other  Neighbour  is  universally  laughed  at 
&  despised  for  his  selfish,  inconsistent,  & 
ridiculous  Conduct.  He  has  had  ye  Mean- 
ness to  refuse  paying  his  mighty  Subscrip- 
tion, because  ye  Scheme  was  altered  without 
his  Participation.  The  only  Instance  of  ye 
Kind  among  all  ye  Subscribers  ! 

Having  dwelt  thus  long  upon  a  Subject, 
now  ye  uppermost  in  my  Thoughts,  I  have 
less  Room  to  enlarge  upon  ye  Scenes  of  social 
Delight  &  connubial  Happiness  wch  are  just 
ready  to  open  in  our  Family.  The  swelling 
Hoops,  ye  maiestic  Sacques,  ye  Silks»  ye 
Laces,  &  ye  Holland  Sheets  that  have  been 
bought  upon  this  Occasion,  I  leave  Miss  B. 
to  describe  to  Miss  R.  but  to  you  (my  Guide, 
my  Counsellor,  St  Friend)  I  must  talk  rather 
in  ye  legal  Strain.  I  found  it  necessary  a 
fittle  to  alter  ye  proposed  Scheme,  for  ye  L«dy 
has  a  small  £etate  in  Fee,  wch  was  agreed 
to  be  absolotely  vested  in  Mr.  B.  I  £ere- 
fore  proceeded  by  way  of  lease  and  raleaae 
from  her  to  Mr.  B.  in  trust  for  herself  till 
Solemnisacon  &  afterwards  to  his  own  Use 
absolutely  dischartted  of  all  Trusts  whatever. 
And  then  (ye  Rnease  being  3  partite)  pro- 
ended  to  ye  Con  as  fettled  between  You  ft 


Me,  to  wch  I  added  a  ClaiiBe  of  Acceptance 
in  lieu  of  Dower  on  her  part,  wch  is  ye  only 
thing  in  wch  I  ventured  to  differ  from  yo«r 
Judgment.  It  was,  however,  (by  my  Desire) 
perused  by  Mr.  WUbraham,  &  I  had  ye  Satis- 
facon  to  have  it  come  back  without  any 
Alteration  as  to  Form  or  Substance,  with  only 
ye  Addicon  of  one  or  two  synonimoue  Words, 
wch  I  take  to  be  only  a  Method  of  shewing 
he  had  read  it  over.  Ban  has  transcribed  it, 
but  was  cursedly  out  of  humour  at  not  being 
named  a  Trustee;  ye  Lady  chusing  Mr.  Effis 
St.  John,  &  my  Uncle  pitching  upon  me. 
But  all  this  is  entre  Nous,  Mr.  B  ♦  ♦  • 
gave  me  a  Fee  upon  ye  Occasion  much  beyond 
my  Deserts,  &  what,  upon  these  (and  all  other) 
occasions,  generally  rises  higher;  my  expecta- 
tions also.  I  believe  I  shall  exceed  Yours, 
when  I  tell  you  it  was  a  cool  Hundred. 

As  for  Law  in  ye  Courts  of  Westminster,  it 
is  grown  a  perfect  Stranger.  Not  one  Dctcr- 
minacon  of  any  Moment  during  ye  whole 
Term ;  &  ye  Courts  (except  ye  Chantry)  not 
sitting  above  an  hour  in  ye  morning.  I 
believe  our  Clients  mistook  ye  Title  of  an  Act 
that  passed  last  Sessions,  &  instead  of 
Abbreviation,  read  it,  "  An  Act  for  ye  Annihi- 
lation of  Michas  Term.'*  I  am  sure  it  was  so 
understood  by  honest  Cardanus  Rider,  who  in 
his  British  Meriin,  yulffo  diet.  Almanac  for 
1762,  has  entirely  omitted  any  Mention  of  it  in 
ye  Calendar. 

You  ask  if  I  shall  travel  your  Way  the 
ensuing  Xtmas.  Alas  1 1  have  no  Horse  in  Ox- 
ford, &  you  know  me  too  well  to  think  I  wd  ride 
a  strange  one.  It  is  true,  I  might  easily  send  for 
my  own ;  but  besides  that  it  is  really  incon- 
venient for  me  to  leave  Oxford,  You  know  I 
hate  any  thing  but  a  Turnpike  Road  in  ye 
Winter.  Duty,  you  will  say,  calls  mc;  but 
since  I  cannot  in  this  point  carry  my  Inclina- 
tions to  my  Duty,  I  shall  contrive  to  bring  my 
Duty  to  my  Inchnations ;  and  do  not  question 
but  I  shaU  easily  obtain  Leave  to  defer  my 
formal  Visit  till  ye  next  Lent  Vacation.  How- 
ever, when  I  come  to  Oxford,  (where  I  mtait 
be  ye  17th  instant,)  you  may  depend  on  seeing 
meat  S  *  *  *  *  in  my  usual  Xtmas  Shape  of  a 
brace  of  Almanacs,  of  wch  you  have  already 
accepted.  My  Compliments,  &  more,  my  nel 
good  Wishes,  attend  You  and  my  Cousin.  I 
remain, 

Dear  Sir, 

Your  most  obliged  and  obedt 
humble  SttTt 
London,  7  Dec.,  1751.      W  BLACKSTONE 

Will  not  a  line  from  You  do  as  well  as  a 
personal  Conference  in  ye  Affcur  of  Stonhouie 
&  Smith  ?  I  would  not,  methinks,  give  You  a 
Trouble  to  avoid  one  myself.  The  Judges 
are  bringing  in  a  Bill  with  regard  to  ye 
Attestaeon  of  Deviees,  in  ye  room  of  that 
they  ngeceed  UhI  Sessions.  It  is  a  Thing 
loudly  called  for.  The  Alarm  Bell  is  rung; 
&  a  nundred  Suits  are  preparing  on  ye  Doc- 
trine they  established  for  Law,  in  ye  case  of 
Anstey  and  Dowser,  which  you  heard  argued. 


CqpyMd 

[We  ban  othtr  letters  of  the  learned  Com- 
mentator, wiiidi  we  hope  shordy  to  submit  to 
our  leaders,  addressed-— ''To  Seymour  Uch- 
mond,  Esq." 

The  pnoeding  letter  was,  no  doabt,  addressed 
to  the  same  gentieman.— £d.] 


COPYHOLD  FINES  UNDER  BUILDING 
LEASES. 

To  the  Editor  of  the  Legal  Observer. 

Sra, — In  your  remarks  on  Copyhold  Fines, 
inserted  in  the  Legal  Observer  of  the  10th 
nutant,  you  state  it  to  be  the  uniform  practice 
(fiords  of  manors  to  accept  fines  on  admis- 
sion not  exceeding  two  years'  ground^ent  re- 
served on  a  building  lease ;  and  you  express 
strongly  the  opinion  that  to  charge  a  higher 
fine  would  be  unjust  towards  the  copyholder. 

Having  had  my  attention  pretty  fuUy  turned 
to  copyhold  matters  for  many  years,  I  was 
arach  surprised  at  your  statement  of  the  prac- 
tice, havinf^  myself  found  it  to  be  that  of  charg- 
ing a  fine  on  the  improted  value,  unthout  taking 
into  consideration  any  leases  granted  by  the 
copyholder. 

With  respect  to  the  alleged  injustice  of  the 
charge,  I  would  draw  vour  attention  to  the 
foUowijiflr  founds  whica  induce  me^  and  I 
tnut  will  on  consideration  induce  you,  to  think 
that  there  is  no  injustice  in  requiring  a  fine  on 
the  improved  value : — 

The  ownership  in  copyhold  property  is  di- 
vided into  two  parts, — tne  one  that  of  the  lord, 
who  is  die  freeholder  subject  to  the  rights  of 
the  copyholder;  and  the  other  that  of  the 
coOTholder,  who  holds  subject,  amongst  other 
liabilities,  to  the  payment  m  a  fine  of  two  years' 
improved  annual  value,  on  certain  events. 
Eadi  of  the  interests  in  the  property  is  the 
subject  of  purchase,  the  value  being  lused  on 
the  pecuniary  advantage  each  interest  will 
kgaUy  gke,  and  a  cop^older,  on  nuJdng  a 
pnrdiase,  deducts  the  value  of  the  known  ri^pits 
of  die  lord,  dius  purchasing  a  partial  interest 
at  a  price  proportioned  to  the  real  value  of  that 


If  snch  be  the  case,  with  what  justice  can  the 
copyholder  attempt,  by  granting  a  building 
lease  to  another  person,  perhaps  a  friend  or  a 
son,  to  deprive  the  lord  of  a  portion  of  his 
interest  in  the  copyhold  property  ? 

Tf^  equal  justice  might  a  lessee  who  has 
taken  a  lease  subject  to  the  delivering  up  all 
buildings  and  improvements  at  the  end  of  his 
lease,  daim  a  right  by  granting  a  building 
iflsse  to  another  person,  to  derive  the  landlord 
of  the  improvements  by  additional  buildings. 

In  boUi  cases  the  rights  of  the  respective 
parties  are  known,  and  are  dealt  with  in  the 
market  according  to  their  real  value ;  so  that 
as  pcodent  man  need  be  iajnred  by  his  pur- 


The  hardship  on  the  builder  no  more  beam 
«A1faacase  tbw  wvold  that  to  whkh  a  man 
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who  took  a  90  reBrs*  bdlding  base  of  arlessee 
who  had  himself  only  a  10  years'  lease,  would 
be  subjected,  b«t  to  whkh  hw  own  imprudence 
alone  would  subject  him. 

In  a  few  words,  there  is  no  injustice  on  the 
copyholder,  who  knows  what  are  the  lord's 
riffhts  when  he  purchases, — who  gives  a  price 
proportioned  to  the  rud  value  of  the  interest 
he  purchases,  and  who  ought  not  by  his  own 
act  to  have  the  opportunity  of  defrauding  the 
lord  of  his  rights ;  and  if  any  hardship  is  ex- 
perienced by  the  builder,  it  solely  arises  from 
the  greatest  want  of  common  prudence  on  has 


rnpart. 

With  regard  to  the  public  policy  of  aUowiaff 
the  ownership  of  property  to  be  split  into  dif- 
ferent parts,  that  matter  does  not  bear  on  the 
subject  of  your  remarks;  for  even  if  it  be  ad- 
mitted that  a  power  to  enfranchise  or  commute 
the  lord's  rights  in  copyholds  would  be  advan- 
tageous, Btilf  justice  would  require  that  a  sum 
proportioned  to  the  legal  interests  of  the  lord 
should  be  paid  him;  and  with  equal  reason, 
whilst  those  rights  continue,  the  lord  ought 
not,  I  think,  to  be  accused  of  acting  unjustly 
because  he  enforces  them. 

I  believe  that  on  the  manors  of  the  Duchy  of 
Cornwall,  as  well  as  on  those  of  the  Duchy  of 
Lancaster,  every  copyholder  can  obtain  an  en- 
franchisement of  his  copyholds ;  but  whether 
such  be  or  be  not  the  case,  the  fines  are  mere 
matters  of  calculation,  based  on  the  real  in- 
terests of  the  parties ;  and  the  Council  of  the 
Duchy,  it  appears  to  me,  only  seek  to  obtain 
for  the  lord  the  &ir  value  of  ms  rights,  which 
the  copyholder  most  have  known  to  exist,  for 
the  liability  to  which  he  obtained  a  propor- 
tionate reduction  in  his  purchase  money,  and 
which  every  person  purchasing  an  interest 
under  the  copyholder  for  building  pnrposSR 
might  have  reaoily  ascertained. 

R.R. 


The  New  Rule  laid  down  by  the  council  of 
the  Prince  of  Wales  is  &r  from  dear,  but  my 
reading  of  it  is  this : — ^Assuminff  the  custonucy 
fine  to  be  two  years'  improved  rent,  that  die 
class  of  building  would  warrant  a  term  of  90 
years,  that  the  builcKng  has  been  erected  90 
years,  and  that  the  improved  rent  is  2002.  per 
annum,  I  consider  that  the  fine  would  be  25/. 
I3s,  7d.,  viz.,  400/.  discounted  at  4  per  cent, 
for  70  years.  C. 

[We  understand,  from  informsition  obtained 
at  the  Duchy  Office,  that  on  a  rack-rent  of 
100/.,  the  fine  on  death  on  the  new  principle 
would  be  19/. — 60  years  of  the  term  being  un* 
expired ;— 4hat  if  60  years  woe  to  come,  28/. 
would  be  demanded;. if  40  years  40/.;  if  30 
years  60/. ;  and  if  20  years  not  less  than  90/.— 
Ed.] 
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ppose  a  judge  of  a  County  Court  should 
exceeded    his  jurisdiction,  in  trying  a 


QUESTIONS  AT  THE  EXAMINATION. 

JHnity  Term,  1848. 

Common  and  Statute  Law,  and  Pbacticb 
OF  THE  Courts. 

Form  and  Rights  of  Action., 

State  and  distinguish  eight  of  the  most  usual 
forms  of  action. 

State  some  of  the  advantages  the  action  of 
deht  possesses  over  an  action  of  assumpsit  or 
covenant,  where  the  defendant  lets  judgment 
go  by  default. 

What  is  the  material  difference  between  the 
actions  of  detinue  and  trover. 

In  an  action  of  ejectment,  where  a  party 
wishes  to  defend  as  landlord,  or  devisee,  or 
mortgagee,  what  steps  should  he  take  to  be  let 
in  to  defend? 

Jurisdiction, 

Where  a  plaintiff  brings  an  action  in  the 
Superior  Courts  that  ought  to  have  been 
brought  in  the  County  Court,  under  the  statute 
for  the  more  easy  recovery  of  small  debts,  what 
ateps  should  the  defendant  take  to  deprive  the 
plamtiff  of  costs? 

Suppose  aj 
have 

cause  he  ought  not  to  have  tried,  what  steps 
must  be  taken  ? 

Interlocutory  Proceedings, 
Where  a  christian  name  in  the  declaration 
varies  from  that  in  the  summons,  within  what 
time  must  the  objection  be  taken  ? 

And  what  is  tiie  general  rule  as  to  the  taking 
advantage  of  an  irregularity  by  the  opposite 
party? 

Where  a  defendant  changes  the  venue  upon 
the  usual  affidavit,  what  steps  should  the  plain- 
tiff take  to  bring  the  venue  back  ? 

Evidence, 

If  a  partj  to  a  cause  call  a  witness  to  prove 
the  execution  of  any  written  instrument,  with- 
out first  requiring  an  admission  of  the  due  exe- 
cution of  such  instrument,  what  will  be  the 
consequence  of  such  omission  ? 

How  can  you  obtain  the  testimony  of  a  wit- 
ness about  to  quit  the  country  ? 

When  will  a  deed  prove  itself? 

Trial. 

Where  a  plaintiff  takes  a  record  down  for 
trial,  but  the  cause  goes  over  by  reason  of  the 
judge  not  reaching  it,  or  not  being  able  to  try 
It,  can  the  defendant  move  for  judgment  as  in 
case  of  a  nonsuit  ? 

If  not,  what  remedy  has  he  to  make  an  end 
of  the  cause,  where  the  pkuntiff  does  not  pro- 
ceed with  it? 

Within  what  period  must  application  be  made 
for  a  new  trial  ? 

How  is  advantage  to  be  taken  of  a  cause  of 
defence  arising  after  action  brought? 

Costs. 
If  a  cause  be  tried  by  a  special  Jury  and  no 
judge's  certificate  obtamed,  that  the  cause  is  a 


proper  one  to  be  tried  by  a  spedil  jury,  bo? 
will  that  affect  the  question  of  costs  ? 

Equity  and  Practicx  of  the  Couxts. 

Jurisdiction  and  Principles  of  Equity, 

State  the  principal  heads  of  equitable  juris- 
diction. 

What  is  the  equitable  principle  upon  which 
a  legatee  is  entitled  to  file  a  bill  against  an  exe- 
cutor? 

Descril)e  the  nature  and  object  of  a  bill  of 
foreclosure. 

Explain  the  differenee  between  an  issue  at 
law,  and  a  case  for  the  opinion  of  a  Court  at 
Law; — ^and  for  what  purpose  a  Court  of  Equity 
directs  the  one  or  the  other. 

If  a  tiTistee  of  funded  property  become  lu- 
natic, by  what  means  may  a  new  trustee  be  ap- 
pointed in  his  place ;  and  how  is  a  transfer  of 
the  stock  to  be  effected  ? 

Can  the  Court  interfere,  if  such  lunatic  trus- 
tee be  also  beneficially  interested  in  the  fund  to 
any  and  what  amount  ? 

In  the  case  of  a  will  of  doubtful  construction, 
how  are  the  executors  to  proceed  so  as  to  avoid 
personal  responsibility  ? 

If  a  partner  become  lunatic,  does  the  lunacy 
occasion  a  dissolution  of  the  partnership  ? 

Practice. 

What  is  the  first  proceeding  in  a  suit  in 
equity  ?  and  mention  some  of  the  varieties  w 
that  proceeding,  by  which  it  is  adapted  to  dif- 
ferent objects. 

What  are  the  modes  of  defence  to  which  a 
defendftnt  may  resort,  according  to  the  circum- 
stances of  his  case  ?  , . 

If  a  plaintiff  obtain  an  order  to  amend  hw 
bill  without  prejudice  to  an  injunction,  within 
what  time  from  the  date  of  the  order  must  he 
amend  his  bill ?  i  •  »a- 

What  will  be  the  consequence  to  the  plwnuc 
if  he  neglect  to  amend  within  the  allowed  ume . 

Is  there  now  any  difference  in  the  times  (A 
procedure  in  town  causes  and  country  causes . 

If  a  defendant  is  likely  to  abscond,  to  avow 
answering  a  bill,  will  the  Court  interfere?  J^a 
if  so,  in  what  way,  and  upon  whose  appuca* 
tion  ?  '  M 

If  the  plaintiff's  solicitor,  having  t^«^"!S 
of  a  decree,  delay  the  prosecution  of  it,  has  tn 
defendant  any,  and  what,  remedy  ? 

CONVKYANCINO. 

Estates. 

A.  devises  lands  to  B.  who  is  his  hcir-^'!^- 
Does  B.  take  by  descent  or  purchase, «""  "J 
the  law  on  that  subject  undergone  any  »» 
what  recent  alteration  ?  _,«fe^ 

Explain  the  terms  particular  estetc,— «v«» 
sion, — ^remainder.  .       ^ 

Explain  joint-tenancy  and  ^^^%}\Za'' 
mon,  and  point  out  their  distinguishing  i" 

dents.  iihvwb*' 

Explain  the  origin  of  copyholds,  ^^^  ^^ 

statute  was  the  further  creation  of  manors  |»» 

hibited  ?  u^Aed 

When  were  fines  and  recoveries  abonw"^ 


Questums  ai  the  Examnation. — Barristers  Catted, 
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and  how  may  an  entail  be  barred  at  this  dav.: 
I  St,  by  tenant-in-tail  in  posaeaaion ;  2ndly,  by 
tenaat-in-tail  in  remainder  ? 

Has  the  law  imposed  any  particular  restric- 
tion on  the  accommodation  of  real  or  personal 
estate,  and  for  what  period  may  eithtr  be  now 
accumulated,  and  the  beneficial  interest  therein 
postponed  ? 

Deeds, 

Explain  the  ordinary  method  of  conveying 
real  estate  from  vendor  to  purchaser. 

Does  a  deed  of  grant  of  hereditaments  in  pos- 
session recjuire  more  than  one  stamp,  and  if  in 
yonr  opinion  it  requires  more,  explain  how  it 
comes  to  do  so. 

Sute  briefly  the  ordinary  form  and  construc- 
tion of  a  mortgage  deed  of  real  estate. 

Define  what  is  meant  by  the  legal  term 
"  covenant." 

mos. 

Previously  to  January,  1838,  how  many  wit- 
nesses were  requhred  to  a  wiU  of  real  estate — 
how  many  to  a  will  of  personal  estate — and 
what  is  the  i^resent  law  in  regard  to  each  ? 

Does  real  estate  purchased  by  a  testator  sub- 
sequentlv  to  the  execution  of  his  will,  pass  by 
such  will  ?  and  has  any  alteration  of  the  law  in 
that  respect  taken  place,  and  from  what  time  ? 

Marriage  Settlements. 

On  a  proposed  marriage  where  the  intended 
husband  ia  seised  in  fee  of  real  estate  of  the 
annual  value  of  1,0002.,  and  the  intended  wife's 
fortune  10,000/.,  what  would  be  the  usual  and 
proper  settlement  of  the  wife's  fortune,  and 
aetUement  of  the  husband's  real  estate  ? 

On  a  settlement  of  personal  estate  only, 
where  the  whole  or  principal  fund  is  derived 
from  the  wife,  what  is  the  usual  and  proper 
letdement  of  her  fortune,  and  that  of  her  in- 
tended husband  ? 

Sales, 

In  a  sale  of  real  estate  by  auction,  what  con- 
ditions as  to  title,  title-deeds,  assignment  of 
outstanding  terms  and  otherwise,  ought  to  be 
inserted  to  anticipate  difficulties  on  the  part  of 
an  unwilling  purchaser  ? 

On  a  sale  of  leasehold  estate,  or  beneficial 
lease,  iriiat  conditions  ought  to  be  inserted  with 
i^egaid  to  the  title  of  lessor  and  lessee,  or  either, 
or  both? 


[We  have,  as  usual,  for  the  purpose  of  facili- 
fcatmg  the  study  of  these  Questions,  arranged 
the  Common  Law  and  Equity  in  the  order  of 
an  action  and  suit,  and  the  Conveyancing 
Questions  have  also  been  placed  under  the 
several  heads  of  Law  and  Practice,  to  which 
they  relate. 

Ilie  Bankruptcy  and  Criminal  Law  Ques- 
tions wiU  follow  in  an  early  number.] 


BARRISTERS  CALLED. 
TrinUy  Term,  1848. 

Lincoln's  inn. 

Charles  Wycliffe  Goodwin,  Esq. 
John  Hagan,  Esq. 
Edmund  Swetennam,  Esq. 
John  Eveleigh  Wyndham,  Esq. 
Robert  Vaughan  Williams,  Esq. 
Henry  Minshull  Stockdale,  Esq. 

INNXR  TBMPLE. 

9th  June,  1848. 

George  Mellish,  Esq. 

Robert  Remmett,  Esq. 

James  Tomlin,  Esq. 

James  William  Brooke,  Esq. 

Thomas  Balston,  Esq. 

Samuel  Boteler  Bristowe,  Esq. 

George  William  Lee  Plumtree,  Esq. 

I6th  June. 
John  Josh.  Arthur  Shakespear,  Esq. 
Henry  Edward  Bennett,  Eisq. 
Josh.  Houston  Brown,  Esq. 

MIDDLE   TBMPLB. 

26th  May  1848. 

W^iUiam  Makepeace  Thackeray,  Esq.,  Trio. 
Coll.,  Cambridge. 

Edward  Harrison,  Esq. 

George  John  Stickknd,  Esq.,  B.  A.,  Trin. 
Hall,  Cambridge. 

John  Balguy,  jun.,  Esq.,  B.  A.,  Merton  Coll., 
Oxford. 

Thomas  Curson  Hansard,  Esq. 

I6th  June. 

Charles  Sumner,  Esq.,  M.  A.,  Balliol  ColL> 
Oxford. 

William  Lucas  Jones,  Esq. 

John  Buckmaster,  Esq.,  B.  A.,  St.  Mary 
Hall,  Oxford. 

William  Hickin,  Esq. 

Thomas  O'Sullivan,  Esq. 

James  Olliff  Griffits,  Esq. 

gray's   INN. 

14th  June,  1848. 

Daniel  Harnett  Stack,  Esq. 
Thomas  Worthington  Barlow,  Esq. 
Leon  Amaud,  Esq. 


[This  appears  to  be  a  smaller  number  than 
usual  of  calls  to  the  Bar,  but  sufficient,  no 
doubt,  to  supply  the  demand,  as  well  for  actual 
practice,  as  for  future  judgships.] 
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ParKammUarff  Prooudm^i.'^Snperior  ComrU:  l^rd  Bhrneelhr. 


PROGRESS  OF  LAW  BILLS  IN  PAR- 
LIAMENT. 


NEW  BILLS   IN   PROORE8S. 

Joint-Stock  Companies.      For  2nd  reading. 

Clergy  Ofiences.  For  2nd  reading.— rBishop 
of  London. 

Amendment  of  Criminal  Law.  In  Select 
Committee. — Lord  Campbell. 

Unnecessary  Actions  Prevention.  In  Com- 
mittee.— Lord  Campbell. 

Bail  by  Coroners  for  Manslaughter.  In 
Committee. — Lord  Campbell. 

Bankruptcy  Law  Consolidation.  For  2nd 
reading. — Lord  Brougham. 

Removal  of  Poor.    In  Committee. 

Criminal  Law  Consolidation.  For  2nd  read- 
ing.— Lord  Brougham. 

Copyhold  Enfranchisement  Extension.  In 
Committee. — Lord  Chancellor. 

Independence  of  Parliament.  For  2nd  read- 
ing.—Lord  Brougham. 

Declaratory  Suits.  For  2nd  reading. — Lord 
Brougham. 

Game  Certificates.    Passed. 

Public  Health.    In  Committee. 

Commons'  Inclosure.   For  3rd  reading. 

Administration  of  Justice  out  of  Sessions. 
(No.  1).    For  2nd  reading. 

Administration  of  Justice  on  Summary  Con* 
mictions.  (No.  2).    For  2nd  reading. 

Protection  of  Justices.     For  2nd  reading. 

Kottst  of  Coiiimilll0« 

NEW  BILLS  IN  PROORBS8. 

Incumbered  Estates  Ireland.  Re>committed. 
A^cultural  Tenant-right.   For  2nd  reading. 
— Afi.  Pusey. 


Roman  Catholic  Relief*  In  Comiutttt^ 
Mr.  Anstey. 

Parliamentary  Proceedings  Acyoununeiit 
For  2nd  reading. 

To  Establish  an  Appeal  in  Crimiiial  Cases. 
For  2nd  reading.'-Mr.  Ewart. 

Exempting  ShoaU  Tenements  from  Rates.— 
Mr.  P.  Scrope.    For  2nd  reading. 

Parliamentary  Electors  Rates.— Sir  De  Lacy 
Evans.    To  be  reported. 

Highways.    In  Committee. 

Remedies  against  the  Hundred.  Sir  W. 
Clay. — For  2nd  reading. 

V  acating  Seats  of  Insolvent  Members.— For 
2nd  reading — ^Mr.  Moffatt. 

Borough  Elections.    In  Committee. 

Metropolis  Police.    In  Committee. 

Prisons.    Passed. 

Administration  of  Criminal  Justice.  In 
Committee. 

Poor  Relief;  Infant  Poor  Education;  Parisli 
Debts;  Poor  Law  Officers. — ^For  2nd  reading. 
Mr.  Buller. 

Phacy. — ^For  2nd  reading.    Mr.  McGregor. 

Assignment  of  Policies.     Mr.  Fagan. 


NOTICES   OP   NEW   BILLS. 

Imprisonment  before  Trial. — Lord  Nugent 

To  Prevent  Bribery  at  Elections.— Sir  J. 
Pakington. 

Game  Laws.— Mr.  Biigfat. 

Righto  of  Outgoing  Tenants.  — Mr.  S. 
Crawford. 

Friendly  Societies.— Mr.  F.  O'Coanor. 

Extendmg  Election  Franchise.— Mr.  WyW. 

Repeal  of  Attorneys' Certificate  Duty,  l^ 
ILGroaraion  LSthJuly. 


RECENT   DECISIONS    IN   THE  SUPERIOR   COURTS, 

REPORTED    RY  BARRISTERS   OF   THE   SEVERAL  COURTS. 


WMttf  €imttViat. 

Mo9s  V.  Buckley,    June  16,  1848. 

ORDERS  OF  MAY,  1846,  (nO.  56). — SERVING 
COPY  OF  TRAVERSING  NOTE  ON  PASSIVE 
DEFENDANT. 

The  Court  will  order  personal  service  of  copy 
of  traversing  note  upon  a  defendant  who  is 
within  its  jurisdiction,  but  who  does  not 
defend  either  by  a  solicitor  or  in  person, 

Mr.  Smythe,  on  behalf  of  the  plaintiff,  moved 
for  leave  to  serve  the  defendant  persondly  with 
a  copy  of  the  traversing  note  filed  by  the  plain- 
tifi*.  The  defendant  was  within  the  jurisdic- 
tion of  the  Court,  but  did  not  defend  the  suit 
either  by  a  sohcitor  or  in  person.  A  motion 
similar  to  the  present  had  been  unsuccessfully 
made  before  Vice-Chancdlor  Knight  Bruce, 
vndsr  the  56th  of  the  General  Orders  of  May, 
1845.  His  Honour,  upon  tiie  authority  of 
Anon.  11  Jur.  28,''  considered  that  the  case  of 


a  Anderson  v.  Slather,  S.  C.  This  case  was 
also  decided  by  Vice-Chancellor  Knight  Bruce, 
and  is  reported  at  length  in  33  L.  O.  p.  211 


a  defendant  remaining  passive  was  not  met  by 
that  order,  nor  by  those  Orders  (19th  and  21rt 
of  Oct.,  1842,)  to  ^^ch  it  referred.  The  56th 
Order  of  May,  1845,  was  in  the  following  tcma : 
— **  A  traversing  note  having  been  filed,  a  copy 
thereof  is  to  be  served  on  the  defendant  against 
whom  the  same  is  filed,  in  the  manner  directed 
by  the  19th  and  2l8t  of  the  Orders  of  the  26tli  of 
Oct.,  1842,  for  the  service  of  documente  aot 
requiring  personal  service."  The  19th  and  21  n 
Orders  of  the  26th  of  October,  1842,  rdate 
respectively  to  service  in  proceedings  where  a 
party  sues  or  defends  by  a  solicitor  or  in  jer* 
son.  The  case  of  a  defendant  renanm 
pasKve  did  not  seem  to  have  been  oontwn- 
plated»  and  bad  not  been  provided  for  by  m 
of  the  above-mentioned  orders.  , 

The  Lord  Chancellor  observed,  that  tte 
present  case  was  certainly  omitted  in  ^ 
orders;  but  that  his  lordship's  general  Jiff»J 
diction  would  enable  him  ta  g^^^^'^^'^ 
leave,  irrespective  of  the  General  Ordera  oUOb 
Court.  Leave  was  accordingly  granteo^ 

His  Honour's  decision  was  confirmed  by  tne 
Lord  Chancellor.— Ibid.  p.  328. 


Superwr  Ctmrtit  RoiU^r^Vhi^€kMKM>r  ^Bmgkad, 
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hard  WeUeshy  v.  L(yrd  Momingtm.    May  15» 
and  June  1,  1848. 

INJUNCTION — CONTEMPT. 

An  kt^vmction  restraining  A.  fron^  doing  cer" 

taxn  acts^  did  not  in  terms  extend  to  A.*s 

agent  or  servant.     B.,  a  servant  of  A., 

having  done  acts  which  A.  was  enfoincd 

not  to  do.    Held,    that   a  nwtion  couid 

not  be  directly  made  to  commit  B.  for  a 

breach  of  the  injunction ;  but  Semble,  that 

B.  might  be  committed  for  his  contempt  of 

the  Court  in  assisting  A.    to  commit  a 

breach  of  the  irwinction. 

In  this  case  Mr.  RoimeU  aifd  Mr.  Heathfield 

mored  to  commit  Mr.  BaUen,  steward  to  Lord 

Mornington,  for  the  breach  of  an  injunction, 

restnuDtng    Lord    Momington   from    cutting 

timber  upon  certain  trust  estates,  or  granting 

leases  of  them  upon  the  receipt  of  fines. 

Mr.  Wtlcock  for  Mr.  Batten,  objected,  that 
the  injunction  did  not  extend  to  persons  acting 
as  Lord  Momington's  agents  or  servants,  but 
was  confined  to  Lord  Momington  alone. 

Mr.  Roupell  referred  to  The  Imperial  Gas 
I^gkt  Company  v.  Clarke,  1  Young  Exch.  Rep. 
582,  583,  and  Casemager  v.  Strode,  1  S.  &  Stu. 
381. 

Lord  Langdaie,  however,  expressed  his 
opinion,  that  the  application  could  not  be 
granted  in  the  form  asked,  as  Mr.  Batten  had 
committed  no  direct  breach  of  the  injunction, 
which  in  its  terms  was  confined  to  Lord  Mom- 
ington alone. 

Subsequently  the  application  was  renewed  in 
the  fomi  of  a  motion,  that  Mr.  Batten  should 
ihov  eause  why  he  should  not  be  committed 
for  his  contempt  of  the  Court. 

Mr.  BoupeU,  Mr.  Heaii^ld,  and  Mr.  Turner, 
(who  appeared  for  the  trastees  of  the  proper^ 
on  which  the  breach  of  the  injunction  took 
place,}  contended,  that  Mr.  Batten  being  cog- 
nizant of  the  order  of  the  Court,  was  guilty  of 
a  contempt  of  the  Court,  by  aiding  Lord  Mor- 
nington  to  do  any  act  which,  if  done  personally 
by  him,  would  be  a  breach  of  the  injunctbn ; 
although  from  the  want  of  any  words  expressly 
extending  the  injunction  to  Lord  Mornington's 
agents,  Mr.  Batten's  acts  were  not  technically 
a  breach  of  the  injunction.  They  referred  to 
Leekmere  Charlton's  ease,  3  M.  &  C.  317,  and 
^  eases  there  cited ;  Littler  v.  Thog^tson,  2 
Bear.  129 ;  WiUis  v.  Daniel,  1  Anst.  36 ;  El- 
liot 7.  Halmarak,  1  Mer.  302 ;  Ewparte  Clarke, 
1  fi.  &  M.  563 ;  and  Broady.  Wiekham,  4  Sim. 
511,  and  a  case  of  Attomey-Generai  v.  Talbot, 
not  reported,  before  Lord  Cottenham. 

Lerd  Langdaie  expressed  a  dear  opmion, 
that  Mr.  Batten  was  bound  to  take  notice  of 
theinjoDction,  and  abstain  from  assisting  Lord 
Momington  in  the  l^each  of  it,  whether  it  ex- 
pressly extended  to  Lord  Momington's  agents 
wnot. 

But  as  Mr.  Walpole  and  Mr.  WUcot^, 
^  mesBted  for  Mr,  Batten,,  did  not  dispute 
bis  liabilit?,  but  confined  themselves  to  expUu 
natbna  of  ms  coiidaet»  with,  the  ww  of  showing 


diat  he  had  not  intended  to  cooimit  any  con- 
tempt olihe  Com^  but  oonceiTed  that  the  acts 
in  raich  he  had  assisted  were  not  prohibited, 
it  did  not  beccnne  necessary  formally  to  dedde 
the  point. 

(^Cce'^^xmcUor  at  englstOr. 

In  re  Sharps.    May  5,  1848. 

STAT.   10  &  11  TICT.C.  96. — ^RBFBKBNCn  TO 
THE  MASTER. — TRUSTEES. — LEGATEES. 

A  legacy  distributable  amongst  six  legatees 
had  been  paid  into  Court  by  the  trustees  of 
a  wiU,  desirous  of  being  discharged  from 
the  trusts,  under  the  10  (^  11  Vtct,  c.  96, 
and  proceedings  were  being  prosecuted  by 
some  of  the  legatees  for  the  payment  ^f 
their  shares  of  the  legacy,    Notwithstand' 
ing  such  proceedings,  an  order  made,  alhw^ 
ing  two  other  df  the  legatees  to  proceed 
separately  to   obtain    their   shares,    they 
paying  aU  the  expense  attendant  thereon, 
and  the  order  also  being  without  prejudice 
to  the  rights  of  the  legatees  to  institute  any 
suit  in  respect  of  any  interest  they  might 
have  under  the  will. 
This  was  a  petition  presented  under  the 
Trustee  Act,  10  &  11  Vict.  c.  96.    The  testator 
Sharpe,  bv  his  wiU,  left  a  sum  of  2,0001.  for 
the  benent  of  his  nephews  and  nieces  who 
should  be  living  at  the  decease  of  his  wife,  or 
the  lawful  issue  of  those  then  dead  as  his  wife 
should    appoint,   in  default  of   appointment 
eouall]^  amongst  them,  share  and  share  alike. 
The  widow  died  in  September,  1847,  without 
having  made  any  appointment,  and  the  parties 
now  entitled  were  six  in  number,  and  an  ap- 
plication was  made  to  the  trustees  of  the  will 
for  pajrment,  but  they  thought  proper  to  get 
rid  of  the  trust  under  the  10  &  11  Vict.  c.  96, 
and  accordingly   paid  the  2,000^.,  witli  the 
privity  of  the   Accountant-General  into   the 
bank  in  the  matter  of  the  trust,  filing  at  the 
same  time  the  ordinary  affidavit  pursuant  to 
the  provisions  of  the  act.    This  petition  was 
now  presented  b^  two  of  the  parties  interested 
in  the  fund,  pravmg  that  a  reference  mijp^ht  be 
directed  to  the  Master  for  the  purpose  of  prov- 
ing their  title  and  having  the  money  paid  out. 
Mr.  Malitis  appeared  for  the  petitioners,  and 
stated  that  an  exactly  similar  petition  had  been 
presented  to  Vice-Chancellor  knight  Bruce  bv 
some  of  the  other  parties  interestea  in  the  funa, 
but  the  proceedings  under  that  petition  pro- 
mised to  take  so  much  time  his  cliento  were 
anxious  to  go  in  before  the  Master  and  prose- 
cute the  matter  themselves,  being  at  the  same 
time  willing  to  bear  the  whole  oi  the  esnpense. 

The  VioC"  Chancellor  S£dd,  it  appeared  to  him 
that  in  a  case  like  the  present  such  an  order 
ought  to  be  made  as  would  at  once  efiectuaUy 
divide  the  whole  of  the  money  amongst  those 
interested,  and  that  various  applications  for 
the  same  fund,  entailing  unnecessary  expense, 
ought  not  to  be  aOowecT 

Mr.  Matins  said,  that  under  the  late  act  of 
53  Geo.  3,  this  would  not  have  occurred,  but 
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that  under  the  act  of  '^^ctoria  there  was  no- 
thiDff  to  prevent  the  lef^atees  from  proving 
their  title  separately.  The  trustees,  by  taking 
advantage  ot  the  act»  had  relieved  themselves 
from  all  responsibility,  so  much  so  that  it  bad 
been  decided  that  it  was  not  even  necessary  to 
serve  them  with  notice  of  an  application  to  take 
the  money  out  of  Court*  The  2,000l.  was  a  dis- 
tinct trust,  and  by  getting  the  receipt  of  the 
Accountant-General  they  were  effectually  dis- 
charged. 

The  Vtce-Chancellor  said,  that  ^^ous  ques- 
tions had  arisen  on  the  act,  and  he  understood 
that  the  Lord  Chancellor  intended  to  issue  cer- 
tain rules  upon  it.**  It  would  be  very  desirable 
that  he  should  do  so.  He  did  not  think  that 
it  was  ever  the  intention  of  the  legislature  that 
trustees  should  be  at  liberty  to  deal  with  trust 
property  so  as  to  place  each  individual  cestui 
hue  trust  in  a  worse  situation  than  if  the  act 
had  never  been  passed.  From  what  was  stated 
on  the  petition  he  was  not  satisfied  that  the 
trustees  had  effectually  discharged  themselves 
from  the  trusts  of  the  will,  and  he  should  not 
make  the  order  without  mentioning  it  to  the 
Lord  Chancellor  to  ascertain  his  lordship's 
opinion  on  the  subject. 

May  8.  The  Vice-ChanceUor,  this  day,  said, 
he  had  consulted  with  the  Lord  Chancellor, 
and  he  was  of  opinion  that  the  act  was  not  in- 
tended to  take  away  any  right  from  persons 
beneficially  entitled  to  property  paid  into  Court 
by  trustees.  He  should,  therefore,  make  the 
order,  but  without  prejudice  to  any  right  which 
the  legatees  might  have  to  institute  a  suit  under 
the  will,  and  it  might  be  a  question  whether  the 
executors  ought  not  to  be  parties  to  such  a  suit. 

(Before  the  Four  Judges.) 
Dyer  v.  Cowley.    Trinity  Term,  1848. 

ASSUMPSIT.— GOODS  SOLD  AND  DELIVBRBD. 
— OOODS  BARGAINED  AND  SOLD.^DIS- 
CRBTION   OP  THE   COURT. 

Tao  animals  were  sold  by  A.  to  B.,  and  5/., 
part  of  the  purchase-money,  paid  at  the 
time  by  B.,  and  by  mutual  agreement  the 
animals  were  yiven  into  the  custody  of  C. 
till  B.  paid  A.  the  remainder  of  the  pur^ 
chase-maney,  and  the  animals  died  whilst 
in  the  possession  qf  C.  The  declaration 
contained  a  count  for  goods  sold  and  de- 
livered,  and  one  on  an  account  stated;  and 
the  case  being  left  to  the  jury,  they  found  a 
verdict  for  the  plaintiff,  and  leave  was  re* 
Served  by  the  judge  for  the  defendant  to 
enter  a  nonsuit. 

Held,  that  the  proper  form  of  action  was 

assumpsit  for  goods  bargained  and  sold  j 

but  inasmuch  as  there  was  evidence  for  the 

consideration  of  the  jury,  and  they  had 

found  their  verdict  for  the  plaintiff,  the 


•  See  Exparte  Martin,  Leg.  Obs.  vol.  35, 
p.  561. 

^  These  rules  have  since  been  issued,  see 
Leg.  Obs.,  June  17, 1848. 


Court,  under  all  the  dreumstances  of  the 
case,  discharged  the  rule. 

This  was  an  action  for  goods  sold  and  de- 
livered, and  on  an  account  stated.  Plea,  non 
assumpsit.  The  defendant  purchased  of  the 
plaintiff*  two  leopards.  At  the  time  the  bai^n 
was  made  and  the  price  agreed  upon,  5/.,  part 
of  the  purchase-money,  was  paid  by  the  de- 
fendant to  the  plaintiff,  and  the  arrangement 
between  the  parties  was,  that  the  leopards 
should  be  given  into  the  custody  of  a  person 
named  Gregory  for  a  few  days,  till  the  remain- 
der of  the  purchase-money  was  paid  by  the  de- 
fendant. The  leopards  afterwards  died  while 
in  the  custody  of  Gregory,  and  before  the  pur- 
chase-money was  paid.  The  case  was  tried 
before  Wilde,  C.  J.,  on  the  Western  Circuit, 
when  his  Lordship  took  the  finding  of  the  jury 
on  all  the  facts  of  the  case,  and  then  directed  a 
verdict  for  the  plaintiff,  with  leave  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit.  A 
role  was  subsequently  obtained  on  a  statement 
of  all  these  facts,  together  with  the  direction  oC 
Lord  Chief  Justice  Wilde  thereon. 

Mr.  Prideaux  showed  couse.  The  leopards 
having,  by  consent  of  both  parties,  been  de- 
livered into  the  custody  of  Gregory,  he  must 
be  considered  not  solely  as  the  agent  of  the 
plaintiff,  but  the  agent  of  the  plaintiff  and  de- 
fendant. There  was  a  qualified  parting  with 
the  possession  of  the  leojMrds  on  the  part  of  the 
plaintiff,  and  if  he  had  parted  with  the  posses- 
sion so  as  to  divest  himself  of  all  claim  to  lien, 
then  dl  the  authorities  show  that  this  form  of 
action  can  be  maintained.  Salter  v.  WooUams,^ 
Dodsley  v.  Varley.** 

Mr.  PAtftfi,  contriL.  The  count  in  the  decla- 
ration having  been  framed  for  goodfi  sold  and 
delivered,  and  not  for  goods  bargained  and 
sold,  the  evidence  does  not  support  the  count. 
The  plaintiff  still  retained  the  right  of  posses- 
sion, and  could  have  resumed  possession  of  the 
animals  if  the  defendant  refused  or  was  unable 
to  pay  the  remainder  of  the  purchase-money. 
It  IS  clear  the  plaintiff  never  lost  his  common 
law  right  of  lien.  The  cases  on  this  subject 
are  collected  in  Smith's  Mercantile  Law,  445, 
and  show  that  the  evidence  does  not  support 
the  present  form  of  action. 

Lord  Denman,  C.  J.,  now  delivered  the 
judgment  of  the  Court.  This  was  a  reference 
to  the  Court  from  the  decision  of  the  judge  at 
nisi  prius.  The  facts  found  are  in  the  nature 
of  a  special  case,  and  this  course  cannot  be 
pursued  without  the  consent  of  both  parties. 
If  either  party  intend  to  adopt  a  different  course, 
he  is  bound  to  withhold  his  consent  at  the  time. 
If  the  facts  found  leave  the  case  imperfect,  and 
a  new  trial  becomes  necessary,  then  the  pro- 
cess which  has  been  employed  to  bring  the 
case  under  the  consideration  of  the  Court,  in 
a  different  form,  and  thus  to  save  ezpences  to 
the  parties,  will  only  have  the  effect  of  driving 
those  narties  to  a  further  expenditure.  What 
the  juoge  reports  the  parties  to  have  agreed  to 
must  be  binding  upon  them,  and  in  this  case 

•  2  Man.  &  Or.  560.     ^  12  Adol.  &  Ellis,  632. 
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the  Chief  Justice,  having  taken  the  opinion  of 
the  juiy  on  the  fact  of  payment,  mracted  a 
verdict  to  be  entered  for  the  plaintiff,  giving 
leave  to  the  defendant  to  move  to  enter  a  non- 
suit if  the  facta  proved  should  not  appear 
to  the  Court  sufficient  to  suppott  the  ver- 
dict on  the  declaration  as  it  is  now  framed. 
They  would  support  the  verdict  if  the  Court 
should  think  them  sufficient  to  lead  the  jury 
to  one  conclusion.  There  are  strong  reasons 
capable  of  being  urged  on  both  sides  of  the 
({uestion,  and  we  cannot  avoid  exercising 
our  diiaetion  on  this  subject.  We  cannot 
enter  a  nonsuit,  for  there  are  facta  on  which  the 
plaintiff  has  a  right  to  take  the  opinion  of  the 
jurj.  We  could  grant  a  new  trial,  but  then  the 
pluntiff  would  apply  for  and  obtain  leave  to 
amend  his  declaration,  and  he  would  then 
amend  it,  so  that  the  facta  which  have  been 
distinctly  proved  would  be  sufficient  to  sustain 
the  declaration.  We  are  unwilling  to  do  any- 
thing which  would  give  a  new  cause  of  expense. 
We  do  not  see  the  advantage  of  that,  and  so 
we  are  of  opinion  that  the  verdict  must  stand. 
We  are  aware  that  the  defendant  must  thus 
loce  a  benefit  to  which  he  is  strictiy  entitled, 
bnt  that  is  the  consequence  of  his  not  taking 
the  proper  means  to  secure  his  advantage.  We 
cannot  asnr  we  regret  the  result,  because  he 
woold  otherwise  obtain  a  triumph  over  the 
justice  of  the  case  through  a  trifling  mistake  of 
foini.< 

Rule  discharged. 

Caitrt  at  e^t^tqaer. 

GoodchUd  V.  Leadham  and  another,  executors 
ofGtorge  AUen^  deceased,    Jan.  25,  1848. 

AJrXNDMEXT  OP  WRIT  AND  BUBUXQUBNT 
PROCKBDINGS  BY  ADDING  ANOTHBR  DR- 
FENDANT — 8TATUTR   OP   LIMITATIONS. 

'7^  Court  will  not  qfterplea  allow  an  amend- 
nunt  of  the  writ  ana  all  subsequent  pro- 
ceedkgt,  by  adding  the  name  of  another 
person  as  defendant  in  order  to  save  the 
Statute  of  JJmitations  as  to  such  person, 

Qxaerj,  Would  such  an  amendment  be  aU 
lowed  in  the  writ  btfore  declaration  ? 

A  rule  had  been  obtained  calling  on  the 
0amtiff  to  show  cause  why  an  order  of  Mr. 
^on  Alderson,  authorizing  the  plaintiff,  on 
payment  of  taxed  costs,  to  amend  the  writ  of 
summons  and  all  subsecjuent  proceedings,  by 
addini^  the  name  of  Mana  Allen,  executrix,  as 
one  of  the  defendanta,  with  liberty  to  the  de- 
fendants to  plead  de  novo,  or  to  apply  to  the 
Court  to  rescind  such  order,  should  not  be 
rescmded. 

It  appeared  that  the  testator,  who  was  in- 
debted to  the  plaintiff  on  Sept  26,  1841^  in 
93/.  I9«.,  died  m  June,  1847.  Inquiries  had 
^ce  been  made  (whether  from  the  dtfendants 
iM«  doubtful  upon  the  qfidavits,  certainly  not 

*  The  case  was  argued  before  Lord  Denman, 
^«  J.,  Fatteson,  Coleridge,  and  Brie,  JJ. 


from  their  attorneys,)  for  the  purpose  of  i 
taining  the  names  of  the  executors,  and  the 
plaintiff's  attorney  had  received  in  June,  imy 
mediatelv  after  the  decease  of  the  testator,  a 
circular  letter  (to  the  effect  that  the  businesa 
would  be  carried  on  for  the  benefit  of  the  wi- 
dow,) signed  by  the  above-named  defendanta 
only  as  executors  of  the  deceased,  which  cir- 
cular letter  one  of  the  defendanta  had  since  ad- 
mitted was  sent  by  him  to  the  other  defendant. 
But  it  was  also  s^ted  on  behalf  of  the  defend- 
anta, that  this  was  done  by  them  from  a  friendly 
feeling  only  to  the  deceased,  that  they  never 
otherwise  acted  as  executors,  and  that  the  wi- 
dow, Maria  Allen,  was  the  only  legal  represen- 
tative of  the  deceased.  Before  issuin^^  tne  writ, 
search  had  been  made  at  the  Prerogative  Office 
for  a  will,  but  no  will  had  then  been  proved. 
Application  was  made  by  letter  to  the  defend- 
ant (J.  R.  Leadham),  as  one  of  the  executors, 
for  payment  of  the  above  sum  with  six  years* 
interest,  together  89^.  IQs, ;  in  reply,  Tjeanham 
did  not  deny  beinff  executor,  nor  did  he  then 
state  that  Maria  Allen  (the  widow)  was  exe- 
cutrix of  her  husband,  together  with  the  pre- 
sent defendanta.  The  plaintiff  not  being  able 
to  obtain  any  further  information,  or  payment 
of  his  demand,  on  Sept.  27,  1847,  two  days 
before  the ,  Statute  of  Limitations  would  have 
operated  as  a  bar  to  his  claim,  issued  the  writ 
affainst  the  present  defendants  only,  who 
pleaded  :— 1.  Ne  unques  executor  as  to  a  oart. 
2.  Plene  administravit  as  to  a  part.  3.  Non 
assumpsit  as  to  residue.  Since  which  no 
further  proceedings  had  been  taken  in  the 
cause ;  the  will  miving  in  the  mean  time  been 
proved,  and  probate  t&en  out  by  Maria  Allen 
only,  who  bv  the  said  will  was  named  execu- 
trix ;  power  being  reserved  to  the  present  de- 
fendanta to  prove.  This  was  discovered  within 
a  few  days  of  the  application  to  Mr.  Baron  Al- 
derson at  chambers  for  the  order. 

Martin  showed  cause.  After  stating  the 
facta,  he  observed,  there  were  three  or  four 
cases  which  went  the  full  length  of  saying 
that  before  the  new  rules,  under  the  old  form 
of  proceeding,  this  amendment  might  have 
been  made.  He  first  called  the  attention  of 
the  Court  to  Carr  v.  Shaw,  7  T.  R.,  299 ;  al- 
though in  Roberts  v.  Bate,  6  Ad.  &  E.,  778,  an 
amendment  by  adding  the  name  of  another  de- 
fendant was  not  allowed,  for  the  purpose  of 
saving  the  Statute  of  Limitations,  yet  in  the 
subsequent  case  of  Brown  v.  FuUerton,  13  M. 
&  W.  656,  2  D.  &  L.  261,  S.  C,  which  was 
an  application  to  amend  by  adding  the  name 
of  an  official  assignee  in  bankruptey  as  co- 
plaintiff.  Mr.  Baron  Parke,  in  giving  judg- 
ment, observed, — "It  appeared  that  if  the 
amendment  were  not  made,  the  Statute  of 
Limitations  would  be  a  bar  to  the  recovery  of 
the  debt  for  which  the  action  was  brought. 
Some  doubt  has  been  entertained  whether  we 
ought  to  accede  to  this  motion ;  but,  in  com- 
pliance with  the  precedento  in  this  Court, 
upon  which  we  have  acted  on  several  occasions, 
we  think  that  the  rule  ought  to  be  made  abso- 
lute."   In  Rutherford  v.  Mein,  2  Smith  R.  392, 
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xlntt  Qoctiine  ^ypBes  oxdy  'to  mispntiOB  tn 
dsftS}  'and  in  no  oChcr  case.]  Tbe  'csse  of 
Brow  T.  fWZtfr^Dft  nught  be  taken  as  a  role 
kSd  flowB  by  tbejnflgeSyBBd  i^idi-might  tol>e 
aInAed  by.  Anmbm  -ease  on  'Che  «ubject  'f\ 
Ckrislie  T.BeM,  16  Lbit  ?.  Exch.tlTd^  whidi 
iipon  juinciple  appean  'donsiiw  of  'this  esse; 
mere  Mr.  Baron  Fadse  saidy—^  After  the  pass- 
kv  of  lihe  Unifomnty  of  Process  Act,  ^tut 
Jolges  met  to  consider  the  question  of  allowing 
aBMndments  to  be  made  in  writs.  The  ma- 
jority were  of  opimon  -fiiat  liiey  aoghi  not  to 
eoRruise  an  mnmited  power  of  amenomei^. 
in  CvkferwOl  v.  Nvgee,  U  L.  I.,  N.  S.,  Ezc. 
866>  Alderson,  B.,  says,— ^  Tbe  Oonrt,  ^soon 
Aer  the  passing  d  the  Uniformity  of  Process 
Act^  said  'dieywonld  not  amend  writs  nnder 
file  new  statnte.  But  the  evil  of  not  amending 
IB  the  case  of  the  8tatnte  of  Limitations  con- 
nnced  us  that  we  iiad  come  to  an  improrident 
XModubon,  and  we  therefore  found  it  necessaiy 
to  retrace  our  steps.  If  the  penalty  be  merely 
flieloes  snstuned  by  ihe  necessity  of  issuing  a 
new  writ,  -we  have  detemuned  not  to  assist  the 
party  whose  negligence  lias  occasioned  the 
«rror.  But  if  the  penalty  consist  of  the  loss  of 
the  entire  debt,  we  consider  ouraelves  bound  to 
hAp  &e  party  who  has  oommitted  the  blunder." 
In  that  case  the  amendment  was  made  both  as 
to  i^aintifis  and  defendants,  and  there  could  be 
no  real  distinction  between  amending  the  nro- 
oeedings  "by  adding  another  defendant  and  by 
adding  anofiier  plaintiff,  which  was  frequentfy 
done.  The  reasoning  In  ChriaHe  v.  Sell  ap- 
jffiedequaUy  in  either  case. 

Ireter^nrff,  contriu  The  question  here  is, 
sAa&er  the  party,  who  is  an  utter  stranger  to 
die  suit,  is  to  be  called  npon  by  a  summons  of 
A  learned  judge  and  to  be  made  a  party  to  this 
action.  [Jfofttn  asked  for  whom  he  appeared.] 
fie  apjieared  to  support  -tiie  present  rule.  [The 
Cburt  intimated  that  he  ou^t  to  state  for  "TOom 
be  appeared.]  He  appeared  for  the  defendants. 
XFUat,  B.  flow  could  his  clients  be  affected  ?] 
On  the  distribution  of  assets,  questions  often 
arise  as  to  the  priority  of  writs,  'niis  was  an 
attempt  on  the  part  of  the  Court  to  exercise  a 
jurisdiction  with  reference  to  a  party  who  had 
not  in  any  legal  form  been  brought  before  the 
Courts  There  was  no  instance  to  be  met 
with  in  which  the  Courts  had  allowed  the  writ 
to  be  amended,  for  the  purpose  of  introduciiur 
a  new  party  as  a  defendant.  \Alderaon,  B.  It 
is  ante-datmg  a  writ  as  against  her.]  It  must 
nppear  that  the  action  was  commenced  four 
months  ago,  and  this  would  materially  affect 
Mrs*  Allen,  by  whom  tin  statute  might  now  be 
^pleaded  in  liar,  and  sudi  decinon  would  intro- 
ouoe  a  gnat  Inrdship  When  moBcgr  bad  been 
paid  by  executors.    When  amenflments  had 
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that  the  Courts  (have  0wr  laid  iownaiy 
general  ruk  Jftnt  they  «ffi  allow  il^paitM  Is 
to  aave  the  Strtnte  af  TJmitttiflBi. 
Fmrke,  B.  Th^luweBOiTerdaBe  so.  Menm^ 
B.  The  Taklnnderalood  the  Comtsto  be 
«M^emed  by  ss,  that  whatever  jao,  could  ck>be> 
fore  the  statute  under  the.old  ndes,  yoanagrdo 
nowfortiie  purpose  of  aairingtiie  stslate.]  la  Ik 
addition  of  a  plauitiff,  all  tbe  parties  weie  be£an 
the  Court.  But  allowing  that  under  the  statute 
the  rule  laid  down  by  the  Courts  apon  ik 
fiust,  that  the  parties  would  'Othfirwise  lose  tfaor 
remedv,  the  reason  did  not  apply  in  this  case^ 
for  it  aid  not  appearthat  «ichwould  be  tbe  n- 
Buk;  in  fact,  it  would  not,  for  here  the  deiEad^ 
ants  had  pleaded  in  bar,  meeting  tiie  case  inoD 
its  merits,  and  the  oaestioB  rea%  was,  vheUff 
the  Court  would  bring  in  anciher  parb^, » 
defendant  against  her  sniL 

P^iook,  L.  C.  B.  The  rule  must  bemaik 
absolute.  'Hie  order  adds  another  defcadant, 
and  this  is  proposed  to  be  done  after  dedan^ 
tion  and  after  plea.  The  aaaendment  nsv  pro- 
posed would  not  have  been  made  under  ftbe 
cfld  rules  and  before  tiie  statute,  asd  ^ 
Courts  have  not  gone  further  than  tiiU,  that 
an  amendment,  ^^di  would  have  been  id- 
lowed  before,  may,  for  the  purpose  of  ssfing 
the  statute,  be  n»de  now.  With  respect  to 
the  observation  of  Mr.  Baron  Parke  in  ChrisUe 
V.  Bell,  it  is  not  to  be  taken  that  all  the  judges 
were  consulted  upon  it;  some  of  them  were, 
and  the  question  was  much  discnssed;  ^nd 
this  Court  has  departed  from  the  role  only  in 
those  cases  where  the  Statute  of  limitations 
would  impose  a  aevece  peaalt^r  upon  the  par- 
ties, in  conaequence  of  some  clerical  enw  or 
slip  in  the  proceedings.  The  parties  here 
having  gone  so  far  as  they  have  done,  and  no 
authority  being  cited  directly  in  point,  I  think 
we  cannot  allow  the  amendment.  There  is  a 
great  difference  between  the  addition  of  a 
plaintiff  and  of  a  defendant,  for  when  a  plain- 
tiff is  added,  it  is  with  his  own  consent;  bat 
the  addition  of  a  defendant  is  an  advene  pro- 
ceeding. 

Parte,  B.  When  the  act  for  the  Unifor- 
mity  of  Process  passed^  the  judges  met  to  csta- 
blisn  an  uniform  practice  as  to  amendmente; 
and  Mr.  Justice  Patteson  is  correct  in  what  he 
says  in  Bjoherts  v.  Bate,  both  as  to  pnnapic. 
and  also  in  reference  to  the  observation  m 
Laib'a  v.  Watstm,  as  reported  in  2  C.  M.  *^ 
686,  that  it  had  been  misunderstood.  W 
principle  upon  which  the  Courts  act  is  likewise 
correcUy  stated  in  Hodgkinstm  v.  Hodghta(», 
a  Ad.  &  E.  635.  I  doubt  whether  this  wnend- 
ment  could  have  been  made  under  ^^  ^ 
rules.  The  case  of  Ituthefford  v.  f  »*  .^ 
before  declaration.  In  such  case  I  do  not  wj 
the  inconvenience.  I  am  not  aware  ot  aw 
aufliority  when  the  Court  woiild  have  a^n^^^ 
m  a  case  like  the  present.  I  quite  agree  tnw 
the  Lord  Chief  ©Mtm  in  the  distinction  w- 
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tween  the  additaoaitf  a  ftaaiiff  and  a  defend 
u^  and  an^  upon  the  whoL^  of  opinion  the 
nyik  moat  be  made  jibscihite. 

JOderwou^  B.  I  am  of  the  same  (nuoaan. 
The  aEder  waa  made  for  the  pnipoae  of  iiavuu§^, 
dikqiaeation  diacnaaed  hdiore  the  Coar^  af 
thaiy^  I  waa  then  of  the  aame  opinion  aa  the 
Gout  ia  now.  If  the  applieadon  had  bemi 
xoide  at  an  earlier  stage  of  the  pxxseeding^  it 
SB^  ha\-e  been  diffecenL  I  do  not  aay  it 
vDud ;  but  we  would  exerdae  the  aame  dia- 
CRtion  now  aa  we  would  have  done  bdfoie  the 
panmg  of  the  act.  In  the  caas  of  the  addildon 
of  apluntiff  it  does  not  alter  Hob  lonn  of  the 
mceediq^  Here  the  plaintiffs  may  have  a 
ion  reoie^^  for  all  that  we  can  tellj  as  aff^ainat 
the  present  defendants.  I  do  not  think  this 
caae  oomea  within  the  rule  ]aid  down  alloving 
3oi£DdmentB. 

Pktt,  B.    The  real  person  objeciang  here  ia 
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ttkt  yemm  aBa#it  He  be  amfcrodboed.  Tte 
qneatiaBia^iiikflthBr  Iks  Caatt  wnM  iHiiiiiBm 
another  peraon  hsn  aa  dsisaJant,  and  ^dtipAm 
her  of  the  benefit  of  the  statute.  In  the  caae 
cited  of  the  assignees  the  question  doea  «ot 
arise^  because  in  that  caae  there  was  no  laches, 
it  was  a  mere  matter  of  form,  there  was  no  ^e- 
fflodt.  So  where  the  names  have  been  altered 
the  partses  were  fhe  aame.  Here  "die  plaintiffii 
have  sdected  two  parties,  and  it  cannot  be 
allowed  that  they  should  now  alter  their  nunS 
and  endeavour  to  iiz  a  third  ^rsan.  I  think 
this  would  be  neither  more  nor  less  than  are- 

pesling   the   Statute   of  Tirmitatinna^   gg  4o  f]n^ 

party  sought  to  be  introduced.  Why  should 
the  plaintiiSs  have  allowed  aU  this  time  to  paasi 
they  brinff  the  difficohy  upon  themselves.  I 
am  therefore  also  of  opmion  this  rule  shovdd  be 
made  absolute. 

Rnkabaelute. 
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[For  the  pievious  Sections  x){  this  Series  of 
the  Digest  in  the  present  Volnnie»  see 

law  of  Attorneys,  p.  18. 
LawofWiDa,  p.  37. 

CsmissfBqmUp^ 
Cooati  iiction  of 'sCatntes,  'p.  98« 
liBv  of  Property  and  CoDveyanciBg,  p.  7^' 
Fiinaplee  of  Bquity,  p.  103. 
PleadingB,  p.  121. 
JEvideno^  p.  149« 
ftactiee^p.  169,190.] 

ACTION   AGAINST  BANKRUPT. 

Pfco  in  har. — Order  for  protection  from 
process  mtder  7^8  Vict,  e,  96,  s,  28.— Where 
a  bankrupt  defendant  pleaded  the  granting  of 
a  final  order  by  a  commissioner  in  bankruptcy 
for  protection  and  distribution,  in  bar  of  an 
action  for  a  debt  contracted  before  the  date  of 
fiBog  his  petition  for  protection,  and  at  the 
toal  of  the  cause  produced  in  evidence  an 
order  for  protection  onlv,  made  under  -die  28th 
section  of  the  7  &  8  Vict,  c  96 :  Held,  that 
such  order  was  no  bar  to  the  action,  as  it  did 
not  611  within  the  provisions  of  the  5  &  6  Yict. 
c  116,  s.  10,  and  did  not  therefore  support  the 
deSendanf  s  plea.   Miles  v.  Pcpe,  35  L.  O.  297. 

ADJUDICATION,  NOTIOB  TO  l^ISPUTS. 

JVksntoo  2ato.— A  notice  to  dispute  an  ad- 
jidicalion  aerved  upon  the  petitioning  cre- 
ditor's aoUcitor  the  day  before  that  appointed 
for  showinn^  canae  againat  the  adjndicatioB,  is 
taokte. 

£veD  when  the  bazikrupt  has  Imou  served 
adfii  a  copy  of  the  adjudication  in  Ireland,  he 
m  bound  uy^  the  rule  of  Court  to  give  two  days* 
acties  of  ms  iDtantion  to  diapnte  the  a^uim- 
cation.    Is  re  Tkltmy,  36  L.  O.  57. 


BANKRUPT. 

1.  Party  to  mt.— Whese  a  defefidant  bo- 
comes  banknipt  aflker  the  inatitution  of  thesnit, 
and  hia  aaaignees  are  made  particM  by  aof^la* 
mental  biU,  it  is  not  necessaiy  to  biingliM 
bankrupt  to  the  hearing,  by  swing  hiaa  wkk 
the  subpoena  to  hear  judgsaaat.  StahhehmUH 
v.  Ijett,  5  Hare,  595. 

2.  Comoealmast  qf  property. — Saepiimmi 
For  the  granting  of  a  anmmons,  under  atat.  C'6. 
4,  c«  16,  s.  33,  to  bring  before  commiaaioBen.m 
person  ''known  or  suapected  "  to  have  jk^ 

noi  the  bankrupt  in  his  poaaeasion: 
U,  per  Lord  Demnan,  C«  J.,  and  WiUknaa, 
J.,  and  hdd,  "b^  Coleridge  J^  that  the  aoa- 
picion  required  is  that  of  a  party  applying  for 
such  summons,  and  not  of  the  connniasioBflr. 
CoMcr  V.  Hardimff,  7  Q.  B.  926. 

See  Antiom  agaxMt  BiiMrt^Uj  Proqf  ef 
Debt,  4. 

FIAT,  OPSNIIIG. 

Substitution  of  new  petitioming  creditor, — 
The  term  "  opening  of  the  fiat,"  in  the  Bank- 
ruptcy Act,  5  &  6^ict.  c.  122,  s.  4,  does  not 
mean  the  reading  of  the  ^at  in  Court,  but  the 
adduction  of  all  the  proof  necessary  to  enable 
the  Court  to  adjudge  the  party  a  bankrupt. 
The  Court  of  Bankruptcy  may,  therefore,  unaer 
that  section,  admit  another  creditor  to  prose- 
cute the  fiat,  after  an  tmsuccessfol  attempt  to 
S'ove  his  debt  by  the  original  petitioning  eve- 
tor. 

And  the  oeeditor  ao  admitted  to  prosecute 
the  fiat  ia  not  laquiied  to  prove  the  debt  of 
the  original  petitioning  creditor,  but  tiie  Court 
ought  to  adjudge  tiie  party  a  bankrupt  on  proof 
of  the  debt  of  the  proaecnting  creditor,  and  df 
the  tradii^.aud  act  of  bankruptcy  ^  and  s«ch 
adjudication  wHl  be  valid,  although  the  original 
petitionmg  creditor's  debt  was  in  fact  insufii- 
cient,  ana  although  no  order  for^e  aubstitu- 
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tion  of  a  fireeh  petitioninflr  creditor's  debt  be 
made  by  the  Lord  Chancellor,  under  the  6  6. 
4,  c.  16,  8. 18.    Kynaston  v.  Davis,  15  M.  & 
W.  705. 
See  Removal  of  Fiat 

JOINT-STOCK   COMPANY. 

Form  of  reference  under  the  7  &  8  Vict, 
c.  Ill,  in  the  case  of  a  bankrupt  joint-stock 
company.  In  re  Forth  Marine  Insurance  Com- 
pany, 9  Beav.  469. 

LOST  BILL   OP  EXCHANGE. 

A  creditor  claiming  upon  a  bill  of  exchange 
accidentally  lost,  allowed  to  prove,  upon  under- 
taking to  indemnify  the  assignees,  if  any  other 
party  should  establish  a  right  to  prove  upon 
the  bill.    In  re  Farmer,  36  L.  O.  18. 

MUTUAL  CREDITS. 

The  plaintiffs  and  defendants  being,  by  agree- 
ment between  them,  jointly  entitled  to  the 
benefits  of  a  charter  party,  the  plaintiffs  as- 
wped  their  interest  in  it,  by  indorsement,  to 
D.,  their  creditor,  at  the  same  time  giving  the 
defendants  notice  of  such  assignment,  and 
afterwards  became  bankrupts.  The  assignees 
of  the  charter  party  having  sued  upon  it  in  the 
immes  of  the  plaintiffs,  the  defendants  pleaded 
the  bankruptcy  of  the  plaintiffs,  by  which  the 
right  to  their  choses  in  action  vested  in  their 
assignees.  Replication,  setting  forth  the  as- 
Kgnment  by  the  plaintiffs  of  their  interest  in 
the  charter  party  to  D.,  and  notice  to  the  de- 
fendants of  that  assignment  given  by  them  be- 
fore the  bankruptcy  of  the  plaintiffs,  and  that 
the  plaintiffs  sued  on  account  of  D.  Rejoinder, 
(after  terms  to  rejoin  gratis  and  issuably  had 
been  imposed,)  setting  up  the  previous  agree- 
ment between  the  plaintiffs  and  defendants, 
that  they  should  share  the  benefits  of  the 
charter  party,  by  way  of  a  mutual  credit  be- 
tween the  parties,  on  which  an  account  should 
be  stated,  and  one  demand  set  against  the 
other,  under  6  G.  4,  c.  16,  s.  50:  Held,  not 
issiuble,  and  bad  in  substance,  for  at  the  time 
of  the  bankruptcy  no  mutual  credit  existed  be- 
tween the  plaintiffs  and  defendants.  Boyd  v. 
Mangles,  16  M.  &  W.  337. 

PARTNERSHIP. 

See  ProqfofDebt,  3. 

PETITIONING  CREDITOR. 

See  Fiat,  Opening. 

PRIVILEGE  PROM  ARREST. 

To  what  Court  application  for  discharge  mnst 
be  fTMicK?.— Where  an  insolvent,  on  his  return 
from  attending  the  Court  of  Bankruptcy  on 
his  own  petition  for  protection,  under  5  &  6 
Vict.  c.  116,  was  arrested  under  an  attachment 
of  the  Court  of  Chancery,  his  application  to 
toe  Court  of  Chancery  to  be  discttarged  was 
hdd  improper,  and  refused.  Phmer  v. 
BTDonough,  1  De  G.  &  S.  232. 

Ci»e  cited  in  the  jadgmeDt :  Exparte  List,  2  Rose, 
24. 

See  Sequestration, 


PBOOP  OP   DEBT. 

1*  Charter  party, — By  a  charter  party  en- 
tered into  between  A,  and  £.,  it  was  provided 
that  the  ship,  which  was  described  to  be  of 
the  burthen  of  310  tons,  or  thereabouts,  should 
proceed  to  Ichaboe,  and  there  receive  a  full  and 
complete  cargo  of  guano,  (which  was  to  be 
taken  to  the  sliip's  boats  at  the  merchant* srisk 
and  expense,  the  captain  to  render  all  possible 
aid  witn  his  crew  in  rigging  stages,)  not  exceed- 
ing what  she  could  reasonably  stow  and  carry, 
and  therewith  proceed  to  a  port  in  the  United 
Kingdom ;  ana  B.  agreed  to  load  the  vessel, 
and  to  pay  freight  4L  10*.  per  ton,  and  5/.  per 
day  demurrage.  If  labourers  went  out  in  the 
vessel,  the  owner  to  be  allowed  Is,  per  man  per 
diem. 

Penalty  for  breach,  1,800/.  Should  the 
vessel  arrive  on  or  before  a  given  day,  B.  was 
to  pay  50/.  over  and  above  the  specified 
freight. 

An  action  having  been  brought  against  B.  in 
April,  1845,  for  not  providing  a  cargo  pursuant 
to  the  charter  party,  judgment  by  default  was 
signed  on  the  Ist  of  July,  and,  on  the  26th 
of  November,  the  damages  were  assessed  at 
1,644/.  3s.  9d,,  and  final  judgment  was  signed 
on  the  8th  of  December. 

On  the  16th  of  May,  1845,  a  fiat  issued 
against  B,,  under  which  he  obtained  his  certi- 
ficate on  the  22nd  of  August,  subject  to  a  sus- 
pension of  six  months  from  the  8th  of  July. 

B,  having  been  taken  upon  a  ca.  sa,  on  the 
3rd  of  February,  1846 :  Held,  that  this  was 
not  a  debt  or  demand  provable  under  Uie  fiat ; 
and,  consequently,  that  B,  was  not  entitled  to 
be  discharged  from  custody.  H'ool/esf  ^< 
Smith,  3  C.  B.  610. 

Cases  cited  in  the  judgment :  Goddard  t.  V'an* 
derhuyden,  3  Wils.  270 ;  Green  r.  Bieknell,  8 
Ad.  &  E.  701  ;  3  N.  &  P.  654. 

2.  Unliquidated  damages. — The  defendant 
entered  into  a  charter  party  with  the  plaintifis, 
by  which  he  bound  himself  to  supply  a  cargo 
of  guano.  An  action  was  brought  against  him 
for  an  alleged  breach,  in  not  supplyin^r  the 
cargo  in  pursuance  of  his  agreement,  and  he 
sunered  judgment  by  default.  Before  the  exe- 
cution  of  a  writ  of  inquiry,  a  fiat  in  bankruptcy 
issued  against  him,  and  he  obtained  his  certifi- 
cate with  a  suspension  of  six  months.  The 
damages  were  afterwards  assessed  at  1,644/. 
3s.  9a,,  and  for  that  amount  he  was  arrested : 
Held,  Uiat  this  was  a  debt  not  provable  under 
the  fiat,  and,  consequently,  that  the  defendant 
was  not  entitled  to  oe  discharged.  WooUey  v. 
Smith,  4  D.  &  L.  469. 

Cases  cited  in  the  judgment :  Goddard  r\  Van 
derheyden,  3  Wils.  270 ;  Johnaon  r.  Spider 
1  Doogl.  167,  n. ;  Parker  r.  Norton.  6  T.  R 
695 ;  Green  v.  Bicknell,  8  A.  &  £.  701. 

3.  Solicitors  who  are  shareholders.  ^^  Part' 
nershij). — The  solicitors  of  a  railway  company 
accepting  shares  in  the  company,  are  partners, 
and  upon  the  bankruptcy  of  the  company,  are 
not  entitled  to  prove  against  the  company  as 
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creditors,  in  competition  with  ordinary  credi- 
tors of  the  company. 

QMere.  If  solicitors  who  are  shareholders 
can  daim  asainst  a  bankrupt  company,  after 
the  debts  of  ordinary  creditors  have  been  fully 
satisfied?  In  re  the  Tring,  Reading,  and 
Basingstoke  Railway  Company,  35  L.  O.  562. 

4.  After  arrest  qfbanhj^t, — ^A  creditor  who 
takes  the  bankrupt  in  execution  after  the  issuing 
of  the  fiat,  may  prove,  if  it  does  not  appear  that 
he  was  aware  the  fiat  had  issued  at  the  tune 
the  bankrupt  was  arrested.  In  re  Choates,  36 
U0.36. 

5.  Deposit  by  serip^hoider. — A  scrip-holder 
in  the  company,  who  had  paid  his  deposit,  but 
who  had  not  executed  the  subscribers'  aipree- 
ment,  through  the  fault,  as  he  alleged,  but  did 
not  sstis&ctoryly  prove,  of  the  company,  was 
refused  permission  to  prove  for  the  amount  of 
his  deposit  against  the  estate  of  the  company, 
which  had  become  bankrupt.  Exparte  Clarke, 
In  re  Tring,  Reading,  and  Basingstoke  Railway, 
36  L.  O.  166. 

PROPERTY. 

SetBankn^t. 

PROTBCTION   FROM  ARBS8T. 

See  Action  against  Bankmpt. 

REMOVAL   OP   FIAT. 

Bankrupts  were  carrying  on  business  within 
one  distrieCy  and  a  fiat  was  taken  out  in  another, 
in  which  one  of  the  bankrupts  resided,  and  had 
all  his  separate  property  to  which  the  creditors 
must  ultunately  have  recourse ;  the  Court,  on 
the  application,  ordered  the  fiat  to  be  removed 
to  the  district  ,where  the  business  was  situated. 
In  re  GryUs  and  others,  35  L.  O.  662. 

RRPUTRD   0WNBB8HIP. 

I.  Assignment  of  debt  owing  to  bankrupt, — 
Knowledge  by  debtor. — Agent. — C,  being  in- 
debted to  defendants  in  a  sum  not  yet  pavable, 
and  pressed  by  them  for  security,  lumaed  to 
them  a  note  by  which  C.'s  debtor,  8.,  promised 
to  pay  C.a  sum  exceeding  C.'s  debt  to  dttendants. 
This  note  was  not  payable  to  order ;  but  C.  in- 
dorsed it  when  he  handed  it  over.  Afterwards 
defendants  pressed  C.  to  obtain  negotiable  paper 
from  8,  instead  of  the  note,  which  they  re- de- 
livered to  C  for  that  purpose ;  8.  thereupon, 
after  the  term  for  C.'s  paying  defendants  had 
dapsed,  took  back  the  note,  and  accepted  bills 
of  eidumge  drawn  by  C,  exceeding  C.'s  debt 
to  defendants,  which  bills  C.  desired  him  to 
give  to  to  the  defendants.  At  the  time  of  the 
acceptance,  C.  intended  to  commit  an  act  of 
bankruptcy,  which  8.  knew,  but  defendants 
did  not  know  it.  After  the  act  of  bankruptcy, 
8.  ddivered  the  bills  to  defendants.  In  trover 
by  C.'s  assignees  for  the  bill,  issue  being  ioined 
on  the  plea  of  not  possessed :  Held,  that  though 
8.  was  not  agent  for  defendants,  the  biMs 
were  not,  at  the  time  of  the  act  of  bankruptcy, 
in  C.'s  possession  as  reputed  owner  with  the 
consent  of  the  true  owners,  within  stat.  6  6.  4, 
c.  16,  s.  72,  merely  as  being  in  C.'s  hands;  in- 
asmuch as  they  were  subject  to  the  same  rights 
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as  the  note,  wluch  C.  held  only,  for  a  specific 
purpose  as  agent  for  defendants. 

But  that,  nevertheless,  if  8,  did  not  know  of 
the  assignment  by  C.  to  defendants  of  the  debt 
due  from  8.  to  C,  the  assignment  was  not  good 
as  against  the  plaintiffs;  and  therefore,  as 
against  them,  the  defendants  had  no  title,  legal 
or  equitable,  to  the  note,  even  while  it  re- 
mained in  their  hands,  and  consequently,  none 
to  the  bills.  But  that,  if  8,  did  know,  defend- 
ants were  entitled  to  succeed  on  the  issue. 
Belcher  v.  Campbell,  8  Q.  6.  1. 

Case  cited  in  the  judgment :  Gibson  v.  Over- 
bQry,7M.&  W.555. 

2.  Bookseller*  —  Books  deposited  by  the 
owner  with  a  bookseller,  kept  oy  him  as  part 
of  his  general  stock,  and  scud  by  him  on  com- 
mission, do  not,  on  his  bankruptcy,  pass  to  his 
assignees,  as  being  in  his  "  possession,  order, 
or  disposition,"  as  reputed  owner  within  6  G. 
4,  c.  16,  s.  72. 

The  fact  that  a  party  has  agreed  to  sell  soods 
on  commission,  may  faie  provra  by  oral  evidence;, 
though  the  terms  as  to  its  payment  have  been 
reduced  into  writing.  Whi^ld  v.  Brand,  16 
M.  &  W.  282. 

Caies  cited  in  the  judgment :  Mace  ▼.  Cadell, 
Cowp.  232 ;  Joy  ▼.  Campbell,  1  Scbo.  &  Lefr. 
336. 

SCRIP-HOLDER. 

See  Proof  of  Debt,  6. 

8BQUB8TAATION. — 2  &  3  VICT.  C.41. 

Privilege  from  arrest  under. — ^A  warrant  of 
protection  under  the  2  &  3  Vict.  c.  41,  is  suf- 
ficiently signed  by  the  sheriff  substitute  to  en* 
title  the  debtor  to  protection  from  arrest  in 
Great  Britain.  Jones  v.  8ir  Wyndham  An- 
struther,  Bart.,  36  L.  O.  102. 

SOLICITOR. 

See  Proof  of  Debt,  3. 

8UMMONINO  DEBTOR. 

Under  5^6  Vict.  c.  122,  «.  19.— 5peedSy 
execntion. — Affidaxntof  debt  in  banknmtcy.-^ 
8et-off. — ^The  plaintiff  sued  the  defenaant  for 
goods  sold  and  delivered,  and  filed  an  affidavit 
of  debt  in  bankruptcy  against  him,  under  5  & 
6  Vict.  c.  122,  for  1042. 18«.  5J.  A  summons 
issued  against  the  defendant  under  that  act, 
but,  on  ms  making  affidavit  that  he  believed  he 
had  a  good  defence  to  the  demand,  was  dis. 
missed  by  the  commissioner.  The  defendant 
then  pleaded  a  set-off,  and  at  the  trial  at  the 
assizes  proved  it  to  the  amount  of  29/.  5«. 
Verdict  for  plaintiff  for  74/.  The  judge  granted 
a  certificate  for  speedy  execution,  and  on  the 
7th  of  August  the  plaintiff  signed  judgment, 
taxed  costs,  and  issued  execution.  On  the 
21st  November  a  rule  was  ^nted  under  5  &  6 
Vict.  c.  122,  s.  19>  for  entermg  a  suggestion  on 
the  record,  and  for  compelling  the  plaintiff  to 
return  to  the  defendant  tne  monies  paid  by  him 
under  the  execution,  with  costs;  the  ground 
Ixdng,  that  the  plaintiff  had  no  reasonable  or 
probable  cause  for  making  the  affidavit  of  debt 
in  bankruptcy:    Held,  per  Curiam,  that  the 
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mtion.  mft  nadt  to»  lafeB,  «id  by  tiixcft  BoDiub 
CPfari»,  B.,  haUamU^  diot  vol  cum  «Imb» 
■ggdy  OTprntkin  »  uniated  m  nacatio^  voder 
rW.  4,  c  7,  and  csMaited  bafen  Toi^  the 
dB&ndaat  musts^iily  wilsbiatbaiumtfoaB  dag* 
of  dha.  enaniag  Tenn,  bmU  ib  other  caaaa^  m- 
iiEft  judgiDfliit  haa  Won  aigned  andowciition 
oaaedL  Querc,  whether,  wder  5  &  6  T/let  c. 
122»  the  plaintiff  had  seaaonabla  or  probable 
cnaa  £br  making  an.  aflirfawt  o£  debt  ia  bank- 
n^^^Ccj  to  the  tuE  amouat  of  die  dalendaBt'a 
original  debt  to  him  ?  Aeitt  t.  Temp^lu^  16 
M.  &W.273. 

TRADKB   DSBT0B'»  8imif<02t8. 

Jfoiife.— The  form  of  partLcukoft  oC  dtmand 
aad  no^e  lotder  the  5  &  6  VkL  cias^aa  pr»- 
aenbed  by  the  QmmX  Balea  and  ovdesa  of 
'Sm.  12, 1842,  must  be  ibacdy  complied  with. 

"Where  the  particnlaza  of  deaaaad  and  nolaee 
nnniirkig  payment  was  aigned,  '*  Oietafiiia  B. 
WooUer/'  the  sommoning  crediftor'a  name 
faaiaf.  Octaviua  Beirodaiie  WoeUea,  the  awn- 
mnna  waa  balden  to  be  irmgnlar,  aod  dianwaaed 
fTooikr  ▼.  JoouMm  36  L.  Ov  593. 


Sunacg. 

ALLOWAircss  orr  of  nrcom. 

Collateral  relations^— 'Repairs, — Drainage, — 

The  modem  practices  of  making  allowances  out 

of  Imiatic's  estates  for  their  coSateral  relations 

diaappioTed  and  to  be  kept  within   narrow 


A  comparatively  small  aom.  whicb  the  Maater 
had  Improved  aa  proper  to  be  allowed  out  of 
the  anx^Jus  income  of  the  lunatic,  which  waa 
veEj  C(maiderable9  for  drainage  of  aa  estate  of 
which  the  lunatic  was  tenant  far  life,  with  re» 
mainder  to  bis  brother,  waa  ^sallowed  by  the 
Lord  Chancellor  though  no  one  objected  to  it. 
Clarke,  in  re,  2  Phill.  282. 

CABBIAGK  OF  COMMiaOZON. 

Bi§ld  9fMtrmigtn  to  mUrfate, — On  a  con- 
task  te  the  cairiage  of  a  comanaawn  ofhuuey, 
thai  party  is  sdected  who  ia  moat  Hkelyto 
^  oat  tke  wkole  trvik  r  ai^jeet  tx»wfacdi  a 
\  is  given  to  tim  nearest  oIkiaB. 
tions  by  other  pazties  for  leave  to  at- 
»ezeciitbn  of  the  eomnusakm  are  m  the 
I  of  the  Court,  and  mere  lehtiana  are 
nfltgenaaally  aUowed  to  do  ao  unless  tkqr  have 

A  8Ug()[C8tk»i  that  opsrlf  who  appikid  far 
aach  leave  on  the  ground  of  inteeat,  shoid^ 
aothecowlkion  of  its  being  gnwted  be  con- 
daied  by  the  verdict  over-ruled.  lUtMti,  •» 
r9,  2  FhiU.  246. 

COMIOTTSB. 

1.  Duofibtoaace  of  money  eapended  withomt 
OB^Aortty.— A  committee,  who  having  been 
anthorised  by  the  Court  to  ei^end  a  certain 
sma  in  rebuilding  a  farmphouae,  expended  half 
as  mncK  again  in  builcfing  one  of  largar  aiae 
can  different  aite,  waa  not  alWed  thecxceas,] 
aMiougk  nhai  he  had  done  appeared  to  be 


8  th&satafea.     riflnfiasij  «.  fiu  ^ 
Phin.299. 

2l  LiabiMiy  ta  tU  Qnai  AaL— He  earn- 
mtee  of  a  lunatie  iia  peiaonal^  reaponaiUe  ia 
that  rhracter  ta  ua  jariadic rioo  bat  thee  Grifc 
SeaL  ABd,,therefare^  where  a< 
nea^BCtad  to  amply  witkan  order 

a^fl^#iypq(ffg  hint  tn  tnmXrt^  tumtam  paj^ff  fj    ^q^ 

of  lihe  kmatiyc'a  ^^i^9/^y  m.  ditrhBTgp  o£  ^fiabifilv 
which  had  been  o^taTi^^**^  »fmnat  the  lunatic 
iu  ft  suit  at  the  BoQa,  an.  order  pronounced  hf 
the  Maater  of  the  RsDa  on  a  petitioii  iiL  die 
causey  that  the  payments  be  made  '*ky  the 
lunatie  or  the  committee,"  oa  or  befaco  a.gT8en 
day^  WB8  diachargei^  oa  the  gnond  that  die 
applicatiou  onghi  to  have  beeo.  mado  ia  die 
luincy,and  that  the  Maater  of  the  Bolls  had  no- 
juriscfictioato  entertain  it,  Jaieiv>POrfrinaa, 
2PhilL388. 

3.  Contest  far  eommktneak^  of  ewUUn  tf 
teMmtforUfe,'--ThAmti^tua  and  gnaTidinn  ii 
an  infiuot  tenant  iut^  ia  remainder  prefexBed 
to  the  nominee  of  the  party  interoBtsd  in  the 
personal  estate  of  a  lunatic  tenant  for  fife,  as 
committee  of  his  eatatr.  Webh,  in  re,  2  FhilL 
532. 

OUABBIAM* 

On  an  appfication.  thafc  the  aolicitor  of  nfeme 
covert  mignt  be  appointed,  under  the  32nd 
Order  of  1845,  goardnn  to  ddirad  her  husband, 
wko  waa  B  hmttti^  tiaa  Court  required  evidaoee 
that  the  hnshand  mA  wife  had  ■•    ' 


The  Court  refoaad  to  appoiiit  thopJanaJPo 
solicitor  guardian  of  a  lilBuitie  deftadanl. 

Ill  iqipotutiag  auek  g  usrdiaBk  tibc  Coast  w31 
notintcsfeorwShlna  diser 
Lord  Camoyn,  9  Beav.  548. 

PSR80»A^  BVPRBSKTVAf  IVB. 

Otk  the  dbath  of  a  lunatic,  where  Aere  had 
been  no  order  for  a  maintenance,  the  pnxediug 
representative  ofibred  to  consent  to  an  order 
for  pBjrment  of  a  fiquidated  sum  to  the  iuteiiiii 
committee  far  past  maintenance,  in  order  to 
avoid  the  expenae  of  a  reference,  the  estate  being' 
ineonsiderahle.  But  the  Lord  Chanodor  re- 
fused  to  sanction  the  uaymene,  unleas  on  the 
consent  of  the  partieo  beneficiaSy  niCereated  m 
the  surplus  of  the  eatate.  Fs/rici^  ni  re^  2  FhSL 
3^. 

auPKasjEoiAS. 

Xtdcrtfy  jrtsen  #o  e  reroeered  hmaiir  lo  aMo* 
age  her  own  afakra  wkkmU  mpwmdmf  eoai- 
aMsnofi.— The  Lord  Chiceilor  wiU  not  hi 
general  auperaede  a  comaaaaaoii  of  luaacy  aAor 
verdict,  without  seeing  the  loaatic. 

A  owmnisniuu  eaooot  be  anpenedadaato  dK 
panos  ol  the  haatic,  and  at  the  aamo  tisae  cei^ 
'  awd  in  force  aaagasaatthepaitieaaccwmfMc 
for  the  lunatic^*  eatatew 

But  ft  lunatic  who  has  reoafered  will  bo  a^ 
lowed^  without  suerae&ag  the  \ 
have  tWa  control  of  his  fortune^  i 
tend  the  pcoaecation  of 
countiag  portiea^  without  the  untervenliaB  of 
tka  coomttee.    Gordoa^  ai  re,  2  Fhyk  MS. 


DIGEST,    AND   JOURNAL    OF   JURISPRUDENCE. 


SATURDAY,  JULY  15,  1848. 


**  Quod  magis  ad  nos 
FoEtiiMt,  «t  nescire  malum  eat*  agitamns." 
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OOMSOLiDATION  AND  AMENDMENT 

OF  THE 

BANKEUPT    LAW. 

Load  fiteoooHAM,  in  moving  the  seoond 
lading  of  the  bill,  which  was  shortly  no- 
ticed IB  our  last  numberi  {antt,  p.  203,)  in 
the  Honse  of  Loids,  enteved  into  some 
statenents  oonoeroiiig  the  law  aad  practice 
in  Bnktvpbcjt  Qot  undeaerviog  of  attention. 

The  fact,  that  no  less  than  forty^wo 
acts  of  parhaasent  ha?e  been  passed  within 
I  reoent  period  on  this  snlirjeet,  the  greater 
part  of  wfaicfa  stfll  omtinBe  in  foioe,  is  oon- 
sbnve  as  to  the  «Kpedieii^ — we  had 
akssst  written  tlie  necessity— H>f  consoli- 
dstion.  Without  tliis  ns  akentk>ns  or 
SDundnentB  cooU  be  «ff9otiTe  or  satis- 
fiHtoiy.  TUs  was  ^BphaticaDy  stated  by 
tbe  Lord  ChanoeUor.  We  r^oice  to  find 
k  at  length  uniTcrsally  adnutted.  It  is 
the  first  step  to  any  red  refotm  of  this 
hnaehofthelaw. 

In  allading  to  the  digest  of  the  Bankmpt 
Lair,  embodied  in  the  bill  now  before  par- 
fiamen^  Lord  Brougham  disclaimed  any 
personal  share  in  tl^  meot  of  that  com- 
piktion,  wfaioh  he  stated  ssas  the  work  of 
Mr.  MiUer,  one  of  the  Begistcars  of  the 
Coort  of  Bankruptcy,  whose  practical  know- 
ledge of  1^  ezifltinff  system  afforded  ob- 
nons  advantages  in  the  execution  of  such  a 
tariL  This  fiiet  affards  an  assurance  that 
the  diaest  has  been  jndkioaaly  and  caiefolly 
finned,  and  as  the  anaaofe  b  about  to  be 
icfeiTed  to  a  select  committee,  such  a  com-, 
lAtion  wiB  serve  as  a  foundation  fur  the 
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kbonrs  of  the  osmmifttee,  and  ennUe  the 
memben  more  readfly  to  estimate  the 
wei^of  any  endenoe  which  may  be«i- 
duc^M,  or  to  decide  upon  tlie  merits  of  any 
propositions  that  may  be  sc^gested.  In  this 
respect  the  bill  now  before  parliament  is  of 
great  vahie ;  but,  as  <m  readers  will  find, 
when  we  proceed  to  describe  its  details, 
every  portion  of  the  sahjoot  requires  the 
most  minute  and  careM  'Consideration,  it 
is  not  more  important  to  determine  what 
amendments  should  be  introduced  into  the 
present  system,  than  how  modi  of  it  should 
be  retained.  Caution  and  judgment  will  iie 
at  least  as  much  reqidred  in  t^e  work  of 

cisien  as  in  that  of  croataon. 

Were  it  not  for  the  adcnowledged  ao- 
aamcj  of  those  who  tonish  reports  of  the 
prooeedings  in  parliament  to  the  daily  news- 
papers, we  should  have  thought  it  imnos- 
siblethat  Lord  Brougham  coidd,  witn  « 
seiions  face,  have  «onffr8tidated  those  he 
addressed  on  the  compete  soooess  «f  the 
present  system,  and  the  universal  approval 
aocorded  to  it.  If  universal  dissatismetion 
be  the  proof  of  "complete  success,"  un- 
doubtedly the  system  has  been  signally  suc- 
cessful, and  the  *'  approval  **  b  testified  by 
an  organization  for  tne  amendment  of  that 
system  more  extensive  and  more  perseverii^ 
than  we  ever  remember  to  have  witnessed 
upon  any  snbjeet  of  a  purely  social  character, 
unconnected  with  party  and  polities.  The 
annual  alterations  introduced  by  the  noble 
and  learned  lord  were  submitted  to,  because 
it  was  felt  that  some  alterations  were  im- 
peratively required,  and  the  present  measure 
b  only  regarded  hopefully  because  it  holds 
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out  the  prospect  of  a  total  change  of  system* 
As  eyidence  of  the  successful  working  of  the 
system.  Lord  Brougham  refers  to  the 
paucity  of  appeals.  He  stated  that  the 
ayerage  number  of  appeab  from  the  town 
Commissioners  was  only  five,  and  from  the 
country  Commissioners  nine,  or  14^  from 
town  and  country  on  an  average  of  six 
years ;  and  last  year,  although  no  less  than 
1716  fiats  were  issued,  it  seems  there  were 
only  eleyeu  appeals.  His  lordship  should 
be  aware,  however,  that  one  of  the  manifold 
objections  to  the  present  system  is,  the  ob- 
struction, delay,  and  expense  incidental  to 
an  appeal  in  cases  where  an  appeal  is 
allowed,  and  that  no  appeal  is  allowed  in 
some  cases  where  an  appeal  is  most  urgently 
required ;  for  example,  in  the  cases  where 
a  single  Commissioner  refuses  or  suspends 
the  granting  of  a  bankrupt's  certificate.  If 
Lord  Brougham  will  move  for  a  return  of 
the  costs  incurred  by  those  who  have  availed 
themselves  of  the  right  of  appeal,  and  at 
the  same  time  for  a  return  of  the  rate  of 
dividend  paid  in  the  1716  cases  in  which 
fiats  issued  during  the  last  year,  he  will  find 
the  small  number  of  appeals  accounted  for 
in  a  manner  much  less  satisfactory  than  he 
suggests.  The  fact  is,  that  suitors  submit 
to  questionable  decisions  rather  than  incur 
an  aggravated  pecuniary  loss,  totally  dis- 
proportioned  to  the  advantage  to  be  derived 
mm  a  successful  appeal.  The  luxury  is 
placed  beyond  the  reach  of  the  great  body 
of  creditors,  and,  because  few  can  enjoy  it, 
it  is  assumed  that  the  majority  have  no 
desire  for  it. 

We  are  glad  to  find  that  the  framer  of 
the  bill  introduced  by  Lord  Brougham  has 
a  more  accurate  view  of  the  requirements  of 
the  suitors  in  this  respect  than  his  lordship 
.  seems  to  have  taken.  Upon  looking  to  the 
very  first  section,  treating  of  "  the  Constitu- 
tion of  the  Court,"  we  find  a  new  Court  of 
Appeal  established  and  provided  for  in 
manner  following : — 

Art.  31.— The  Chief  Judge  and  any  two  of 
.  the  other  judges,  acting  in  London,  Bhall  and 
may  form  the  Court  of  Appeal  under  this  act, 
which  shall  always  sit  in  public,  save  and  ex- 
cept as  may  be  otherwise  directed  by  this  act, 
or  by  the  niles  and  regulations  to  be  made  in 
'  pursuance  thereof.  Provided  always,  that  if 
no  appeal  shall  be  lodf^ed  within  21  days  from 
-the  date  of  any  decision  or  order,  every  such 
decision  or  oraer  shall  be  final,  and  that  every 
appeal  shall  be  subject  to  such  order,  in  regard 
to  deposit  of  costs,  as  shall  by  any  general  rule, 
order,  or  regulation,  be  directed. 

Art.  22. — ^The  Court  of  Appeal  may  direct 
'  any  issue  of  fact  arising  therein  to  be  tried  by  a 


jury,  before  one  of  the  judges  thereof,  or  before 
a  judge  of  assise,  and  may  issue  process  to 
compel  the  attendance  of  jurors  and  witnesses, 
and  enforce  its  orders  and  decrees,  and  to  that 
end  exercise  all  the  powers  vested  for  such 
pnrnoses  in  any  of  her  Majesty's  Courts  of  Be- 
cord  at  Westminster. 

Act.  23. — ^After  any  issue  authorised  shall 
have  been  tried,  a  new  trial  thereof  may  be 
moved  for,  and  die  Court  of  Appeal  shaU  grant 
or  refuse  such  new  trial  according  to  the  xoles 
of  the  Common  Law,  and  the  Practice  of  the 
Courts  of  Westminster  in  granting  or  refnsing 
new  trials. 

Art.  24. — ^All  appeals  from  decisions  or  orders 
of  the  judges,  shall  be  brought  on  by  way  of 
petition,  motion,  or  special  case,  subject  to  any 
rule,  order,  or  regulation,  to  be  made,  and  shall 
be  set  down  in  the  office  of  the  chief  registrar, 
and  the  chief  judge  and  the  Court  of  Appeal 
shall  be  attended  by  the  senior  registrar. 

Art.  25.— If  the  Court  of  Appeal  shall  deter- 
mine any  point  of  law  or  matter  of  equity,  or 
decide  on  the  refusal  or  admission  of  evidence 
in  the  case  of  any  disputed  debt,  and  such  de- 
termination or  decision  is  appealed  from  to  the 
Lord  Chanceltor,  a  sum  not  exceeding  any  ex- 
pected dividend  on  the  debt  in  dispute  may  be 
set  apart,  until  such  appeal  is  disposed  of. 


The  establishment  of  a  Court  of  Appeal, 
different  from  any  at  present  in  existence, 
is  fully  provided  for  by  the  new  bilL  but  we 
do  not  find  the  matters  which  are  to  be  the 
subject  of  appeal  specified  or  pointed  out  in 
any  part  of  the  bill.  We  have  looked  care- 
fully through  the  chapter  entitled  *'  Powers 
of  the  Court,  and  other  Declarations  and 
Enactments  not  contained  in  any  oi  the 
other  Chapters,**  but  we  faO  to  find  in  it, 
any  more  than  in  its  predecessors,  any  re- 
ference whatever  to  what  is  intended  to  be 
the  subject-matter  of  appeal  to  the  new 
Court,  consisting  of  "  the  Chief  Judge  and 
any  two  of  the  other  Judges." 

It  is  also  remarkable,  and,  as  it  appears  to 
us,  extremely  objectionable,  that  me  new 
bill  does  not  expressly  repeal  any  one  of 
the  42  acts  which  it  is  intended  to  super- 
sede. The  enacting  clauses  are  simply  as 
follow,  omitting  the  two  formal  clanses 
usually  found  in  Enghsh  acts  :— 

The  first  section,  after  reciting  the  expe- 
diency of  amending  the  laws  relating  to 
bankrupts,  simplifying  the  language  there- 
of, and  arrangmg  and  consolidating  the 
same  in  one  statute,  proceeds  to  enact : — 

That  the  schedule  to  this  act  annexed,  shall  be 
deemed  and  taken  to  be  parcel  of  this  act,  and 
that  the  anal3rsi8,  and  all  the  chapters,  and 
articles,  of  such  schedule,  and  the  appendices 
thereto,  and  all  the  sections  of  such  chapters, 
and  the  headings,  summaries  of  contents,  and 
numbers  thereof,  respectively,  shall  be  deemed 
and  taken  to  be  enacted  by  this  present  act,  as 


if  sach  analpis,  and  every  of  mmjbi  chapteray 
articlee,  aecUouB,  appendicee,  headings,  sum- 
maries of  contents,  and  numbers,  had  been  ex- 
pressly and  in  terms  herein  recited  with  the 
usual  words  and  in  the  usual  forms  of  enact- 
ment or  declaration  or  proviso,  as  the  case  may 
be. 

2.  That  this  act  shall  commence  and  take 
effect  from  and  after  the  1 1th  da^r  of  November 
next;  and  after  such  day  no  fiait  in  bankruptcy 
shall  be  issued,  but  that  thereafter  all  procedure 
to  obtun  adjudication  of  bankruptcy  shaJl  be 
by  virtue  of  and  in  terms  of  t^s  act,  and  of  no 
other  set,  and  all  such  procedure  and  every  fiat 
in  bankruptcy  depending  at  the  commencement 
of  this  act,  shall  be  proceeded  in  and  brought 
to  a  conclusion  under  the  provisions  of  this  act ; 
and  that  in  all  matters  and  questions  under  or 
consequent  upon  any  such  procedure  or  fiat, 
the  contents  of  this  act  shall  be  and  shall  be 
deemed  and  taken  to  be  the  bankrupt  law  of 
England  :  Provided  always,  that  nothing  here- 
in contained  shall  render  invalid  any  proceed- 
ings which  may  have  been  had  under  any  fiat 
depending  at  the  commencement  of  this  act,  or 
affect  or  lessen  any  right,  chum,  demand,  or 
remedy,  which  anv  person  now  has  or  may 
then  have  thereunaer,  or  upon  or  against  any 
bankrupt  against  whom  any  fiat  shall  have 
been  issued,  except  as  is  herein  specifically 
enacted. 

3.  That  the  chief  judge  and  such  of  the 
other  judges  of  the  Court  of  Bankruptcy  as  the 
Lord  Chancellor  shall  appoint  in  that  behalf, 
may  finom  time  to  time  msike  such  rules,  orders, 
and  regulations  as  they  may  think  fit,  for  the 
better  carrying  this  act  into  execution,  and  as 
regards  the  duties  to  be  performed  by  the  chief 
and  other  registrars,  the  accountant,  master, 
official  assignees,  and  clerks,  and  by  the  mes- 
sengers,  ushers,  and  other  under  officers  of  the 
Court,  and  generally  for  regulating  the  practice 
in  bankruptcy  where  not  provided  for  in  this 
act,  all  such  rules,  orders,  and  regulations  to 
be  ai^oved  of  by  the  Lord  Chancellor. 

4.  That  no  chief  or  other  judge,  chief  or  other 
registrar,  accountant,  master,  official  assignee, 
or  other  officer  of  the  Court  shall,  during  their 
respective  continuance  in  such  offices,  be 
capable  of  being  elected  or  of  sitting  as  a  mem- 
ber of  the  House  of  Commons,  or  be  inserted 
in  any  Est  of  persons  qualified  or  liable  to  serve 
on  juries  or  inquests,  or  liable  to  be  caUed  on 
to  serve  any  parochial  office,  or  practice  as  a 
barrister,  attorney,  or  solicitor. 

Out  readers  will  judge  for  themselves, 
whether  the  second  section  can  be  said  to 
repeal  by  implication  all  existing  statutes. 
Ix  this  be  not  effected,  the  Bankrupt  Law, 
instead  of  being  simplified  bj  the  measure 
now  proposed,  will  be  rendered  more  con- 
fnsed  and  unintelligible.  On  the  other 
haiid,«if  the  bill  now  before  parliament  can 
be  ooDsidered  as  repealing  all  the  existing 
stetutesy  manj  anbiects  of  great  importance 
^vwld  be  left  wholly  mpranded  for. 


qfPariieB  at  IFitaiMet. 


%V9 


As  we  understand,  it  is  intended  that 
the  bill  introduced  by  Lord  Brougham 
should  not  be  passed  into  a  law  during  the 
present  Session,  and  that  the  reference  to  a 
Select  Committee  should  afford  an  oppor« 
tunity  for  the  examination  of  persons  prac- 
tically acquainted  with  the  subject,  and  for 
the  consiaeration  of  further  su^estions,  we 
forbear,  therefore,  to  enter  more  minutely 
into  the  provisions  at  this  stage ;  and  shaU 
only  repeat,  that  the  bill  now  before  us 
furnishes  a  useful  foundation  for*  the  nu- 
merous and  extensive  alterations  which  the 
Bankruptcy  Law  requires  to  render  it  effi- 
cient and  satisfactory  to  the  public. 


EXAMINATION  OF  PARTIES  AS 
WITNESSES, 

The  contradiction  of  principles  which  pre- 
vails in  the  administration  of  justice  in  the 
highest  Courts  having  original  jurisdiction, 
and  in  the  Courts  lately  established  by  Ihe 
legislature  under  the  act  9  &  10  Vict.  c.  95, 
is  strikingly  exemplified  in  a  case  of  Parker 
V.  Morrell,  brought  before  the  Lord  Chan- 
cellor by  appeal,  and  a  report  of  which  will 
be  found  in  the  number  of  the  Law  Journal 
last  published.^ 

The  plaintiff  (Parker)  filed  a  bill  to  set 
aside  certain  bonds  in  which  he  had  joined^ 
and  which  were  given  to  Messrs.  Cox  & 
MorreU,  who  carried  on  the  business  of 
bankers  in  co-partnership,  upon  the  ground 
that  these  bonds  were  obtained  by  fraud 
and  concealment.    The  transactions  which 
led  to  the  securities  being  given  took  place 
between  the  phiintiff  and  R.  Cox,  who  waa 
at  that  time  the  partner  of  Messrs.  MorreU, 
but  who  had  for  some  years  ceased  to  be  a 
member  of  the  banking  firm,  had  since  he- 
come  bankrupt,  and  cned  before  the  com- 
mencement of  the  suit.     R.  F.  Cox,  the 
son  of  R.  Cox,  was  made  a  defendant  to 
this  suit,  as  the  personal  representative  of 
his  father,  and  by  his  answer  he  admitted 
the  case  made  by  the  plaintiff's  bill,  whilst 
the  Messrs.  MorreU,  bv  their  answer,  denied 
all  knowledge  of  any  mud  or  concealinient. 
When  the  case  came  on  for  hearing  before 
Vice-Chancellor  Knight  Bruce,  the  plain- 
tiff's counsel  proposed  to  read  the  answer 
of  R.  F.  Cox  against  the  other  defendants, 
which  was  objected  to  by  their  counsel,  but 
read  de  bene  esse,  without  prejudice  to  the 
question,  whether  the  same  was  admissible, 
a  fact  which  the  decree  recited.    The  Vioe- 
Chancellor  directed  issues  to  try  the  quea- 
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tlOtt  Of  RttQCr  or  COUCtmSBMB^   flM   wd^TOd, 

that  vpon  sudi  trial  die  phdntiff  AaM  be 
at  libert J  to  be  examined  fbr  himaelf;  and 
t&e  defendimts  (the  Morrella)  for  them- 
A^resL  The  yerdict  was  for  the  phiiiitim 
and  on  the  equity  lesenred,  the  Yice^Chan* 
oeQor  duweted  asaxn  of  1,5601.,  paid  hj 
the  plaintHf  to  the  defendants^  to  he  repaid, 
^dth  costs  of  soif^  inclu^g  the  eostadf  the 
tiBa'  at  htWm 

Ujpon  an  appeal  from  the  decree  of  Viee- 
Chancellor  Kmght  Brace,  the  Lord'  Chan- 
odbr  decided  several  points  of  greait  im- 
portance as  regards  the  practice  of  the 
Court  of  Chancery.     With  respect  to  the 
admisaibilifcjF  of  &.  F.  Cox's  answer  as  evi- 
dence against  the   other    defendants,  his 
lordship  said, — "When  a  piece  of  evidence 
is  tendered  and  objected  to,  it  is,  I  think, 
the  dntj  of  the  Court,  before  it  makes  a 
decree,  to  decide  upon  the  admissibility  of 
the  evidence ;  and  I  have  no  hesitation  in 
the  present  case  in  holding  that  this  an- 
swer, as  tendered,  ought  to  have  been  alto- 
gether rejected  :  it  was  an  attempt  to  read 
the  answer  of  one  defendant  against  an- 
•tiber,  wbich  is  contrary  to  the  rule  and 
practice  of  the  Court."    Upon  tbe  direction 
that  at  the  trial  the  parties  respectively 
ahould  be  at  liberty  to  be  examined,  the 
Lord  Chancellor  thus  expressed  himself: — 
**  The  course  which  the  Court  sometimes 
adopts  in  endeavouring  to  ascertain  the 
truth,  by  a  means  inconsistent  with  the 
•zdinary  rules  of  evidence,  has,  no  doubts 
been  frequently  attended  with  advantage ; 
but  I  think  it  ought  to  be  resorted  to  mth 
gceat  eaution,.  and  never  adopted  unless, 
ondex  the  peenliar  circumstances  of  the 
aaae,  justice  could  not  be  obtained  without 
it»  and  certainly  never,  when  from  the  acts 
of  the  parties  an  unfair  advanti^e  would 
be  gained  by  one  to  the  prejudice  of  the 
other."     His  lordship  then  adverted  to  the 
statements  in  the  plaintiff's  bill,  from  whidi 
he  inferred  that  all  the  facts  were  in  the 
kDowle(^  of  the  pUuntif^  and  none  of 
them  in  the  knowledge  of  the  defendants^ 
who  had  not  the  means  of  contradicting 
what  the  plaintiff  mi^t  state  had  taken 
place  between  him  and  Cox.    This  circum- 


ti^  over  As  defenohoits,  and  tei  this  de- 
parture ftom  t]te-iisiial  course  of  aaccrtaining 
the  fact  was  calcniated  not  to  promote  the 
object,  but  to  lead  to  the  opposite  result.'^ 
His  lordship  then  ordered  tne  lasue  to  ba 
tried  over  again,  without  examining  the 
parties,  and  wat  the  defendants  shoold  le- 
ceLve  back  the  money  paid  by  them  to  die 
j^aiatiff,  but  witikout  interest,  as  no  spedal 
order  had  been  maA&  in  this  case  respecting 
interest.*^ 

Had  a  state  of  facts  similar  to  that  whidi 
existed  in  Parker  v.  Morrell  arisen  in  aaj 
proceeding  in  the  County  Courts  the  jodgt 
would,  no  doubt,  have  considmd  ^M«wptf 
bound,  under  the  83vd  section  of  the  CoDflty 
Courts  Act,  to  allow  the  pkmtiff,  and^  ifhe 
desired  it,  his  wife,  to  be  examined  on  hit 
own  behalf,  however  unfair  the  advantaee 
might  be  which  such  a  proceeding  wooLl 
give  him  over  the  defendant ;  and  in  such 
an  event  the  dedsion  of  the  judge  wiouUl 
not  be  open  to  i4ppeal. 

If  it  be  for  the  furtherance  of  Justxee 
that  tbe  parties  to  any  action  in  the  Coanty 
Court  should  be  examined  on  every  occa- 
sion, why  is  it  necessary  that  in  proceedings 
in  the  Court  of  Chanceiy  such  a  practice, 
to  use  the  words  of  the  Lord  Chancelloi^ 
*'  ought  to  be  resorted  to  with  great  cantum, 
and  never  adopted,  unless,  under  the  pe« 
cuhar  cincumstances  of  the  case,   jostxee 
could  not  be  obtained  without  it.^     If  t^e 
rule  against  receiving  the  evidence  of  parties 
has  been  advantageously  abolished  by  one 
tribunal,  one  would  thixik  it  might  be  safely 
relaxed  by  another* 


LIFE  POLICIES  OF  ASSUBANCE 
BILL. 


stance  distinguished  the  present  case  from 
pe  Taatet  v.  Bardenawe,^  and  '^*^'^  --'— " 


idl  which  the 
been  directed* 


ottxex  oases 
examination,  of  parties  had 
On  this  part  of  the  case  the 


I^ord Chanoelilor  said,  in  oandusious — ''I 
think  that  the  order  for  tbe  examination  of 
the  plaint^  gave  him  e  very  unfair  advan»> 


JeMik  «^ 


This  bill  redtes,.  that  policies  of  assur- 
ance on  lives  are  not  at  present  assignable 
at  law,  whereby  very  great  injusdee,  ex- 
pense, inconvenience^  and  dday  haive  been 
occasioned  to  parties  to  whom  aaaignaiiaite 
have  been  executed ;  and  that,  to  secure  die 
just  daims  of  the  assignees  of  such  polides^ 
and  to  render  more  satisfactory  transactions 
between  debtor  and  creditor,  whoreby  trade 
would  be  benefited  and  creditors  pretaite^ 
it  is  expedient  that  eU  poheiea  of  lasemMe 
on  lives  should  be  assignable  at  law. 

U  is,  therefore^,  proposed  by  this  bill  to 
authorise  assignnentsr  of  peliciea  of  aaMfr 
ance  for  Uvea;  and  that  tbt  assignee  af 
soeh  policy  shaH.  he  entitled  te 
Ail 
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rftht  MBiftiiiiiantfis  t»  be  cwistaed  on  tks 
po%  cf  nflMimMe.  Tkie  ige  of  tie  yer- 
m  vHiose  life  is  insurecl  ihall  be  deemed 
ttstwMdbis  stated  in  the  policy,  tmless 
otfaerwfse  proved  hj  the  assurers ;  and 
polides  of  assurance  are  made  receivable 
ai  erideaoe,  provided  they  purport  to  be 
Hgaed  b^  the  directors  or  thttr  agent  ov  ser> 
ocfeuy,  subject  to  be  disputed,  in*  caae  of 


PAYMENT  OF 


DEBTS  OUT 
ESTATE* 


OF  BEAL 


oves  IB  fiMToOK  ofi  ^fwMai  M  VOMM  not  ascw* 
tained  t  and  iii  any  auob  ease  it  shall  ba  lam^ 
for  liha  Court  to  disecttfuchhair  akfaoughau  u»« 
fimty  or  ilsuchheii  bemen  than  oaepeiaou  than 
any  o&e  co-heu:  aLthoogh  an  inhol,  t»  oovyf^ 
the  estate  oi  intore8to£the  daeaasadpersoftia 
an|f  such  taods^  tflBeaMnl8»  and  herawtamaBta 
in  such  nanaev  as- the  CoustahaU  thiak  proper  i 
and  evtrv  sneh  eonvayanea  shall  baaa  effectual 
as  itf  the  Aeir  or  parson  who  shall  execute  thn 
aanewcrs  abcofa^ely  entitled  at  kwor  nequi^ 
to  the  estate  or  intenst  so  to  be  conveyed,  and, 
d  an  jfifiant,  were  of  fuU  age. 


By  the  11  G.  4,  &  1  W.  4,  c  4?,  •^An  Act 
far  conHalidatiny  and  amending,  t&e  liawa  for 
fiKilit^flig  the  Payment  of  Ddbts>eut  elEesI 
Estate,'^  iC  was  eBBeted>,  thai  where  aayhmdsj, 
tenements,  or  heredxtamenta  had  been  or  8hocd)d 
ht  devised  in  settlement  by  any  person  or  per- 
soM  ariose  cstste  under  that  acter  by  lawyor 
Vy  bis  or  their  wilier  witta^  ahonld ba  liable  to 
d»  payHcnt  ef  anyrof  his  or  tbeiv  dgbt8,.and 
by  SQcb  devise  should  be  vested  in  any  person 
or  persons  for  life  or  other  limited  interest,  with 
any  Temsdnder,  limitation,  or  gift  over  which 
night  Boe  be  vested,  or  might  be  seated  in 
SUM  psnan  ev  penoo*  ftoiu  whom  a  conwoy- 
aaoeereliMrasBwanceof  thasnme  csold  not 
basbHEMed,  or  by  way  of  eaecolefy  ^me,  and 
a  Aetna  shoiddbe  madefisr  the  sale  thereof  for 
As  pafMit  of  sodi  debts  or  asiy  ef  thenr,  it 
should  be  lawMlar  the  Court  by  whom  such 
decree  dK>tdid  bemaiato  dh>act  any  such  tenant 
br  fife,  or  other  person  having  a  limited  inter- 
est^or  the  first  executory  devisee  thereof  to 
convey,  release,  assign,  surrender,  or  othsrwiee 
Mrawthefee  aimple  or  other  tiie  whole  mter- 
est  or  mterests  so  to  be  sold  to  the  pmhaser 
or  porchasers^  or  in  such  manner   as    the 
Coart  should  think  proper* 

Tfaia  provision  doan  not  extend  to  liw ease  ef 
Ittds,  tenements,  or  hereditsments  of  a  <le- 
ceased  debtor  which  are  by  descent  or  other- 
wise tiau  by  devise  vested  in  the  heir  of  such 
debtor,  subysat  to  an  exscHtnry  daaise  owr  in 
Bivunr  ef  a  per  hod  or  persona  not  ascerCsniecl. 
It  is  deemed  expedient  that  the  provision 
shonlibe  eateoded  to  such  case* 

Alia  therefore  baa  jnab  been  introdocad  by 
the  Lord  ChaDceflsa,  in  whieh  it  is  prafnsed  to 
snact^  That  the  piavmbm  of  the  11  €iaok4, 
SBd  1  Witt.  4,  c.  47,  sfaali  astend  to*  any  ease 
orwhidaaay  hunis^tsKnmt^or  heseditaBeots 
lA  peraeB  shaft  by  dasoeni  or 
r  ^  dMse  bei^eala^  iBlhe)hsir 
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NEW  STATUTES  EFFECTING  ALTEttAr 
TiOKS  IN  THE  LAW. 


IN  TH«  PRESTCNT  SttSSlON  OF  rAllt.rAM«NT. 

Thk  Statnteaefi^ating  altemlioaa  n  the  Law 

passed  during  the  present  Session  of  Ptolhl- 
ment,  printed  in  this  and  the  last  volume  of 
tlSB^I^e^  02^0*86^,  aceaefoibw:-^ 

Extending  Time  for  making  Railways,  vol. 
35,  p.  204. 

Regulating  the  Queen's  Prison,  p.  558. 

North  American  Passengers,  p^  581. 

Crown  and  Government  Security^  p*  600. 

Oaths  in  Chancery,  vok  36,  p.  7* 

Staamp  Doliea  Aashnilatioa^  pv  B. 

Trial  ol  Controverted  Bledioits^  p..  33w 
of  AlienSrpwlSa. 


AKNtTAL   INDWKNITT. 

U  Vict.  c.  19. 

.  A»  Act  U>-  mdemnify  such  iMrsans  in  the  United 
Kingdom  as  have  omitted  to  qualify  them^ 
selver  for  Offices  and  Employments,  and  to 
extend  the  Time  limited  for  mose  Purposes 
rrapectively  until  tie  2Sth  day  of  March, 
1849.    [fl&' Juaei  1848.] 
1.  Persons  wEo  have  onutted' to  qualify  <bem- 
'  selves  by  taking  the  oaths  required  by  the  fbl- 
lowing  acts :— 1  G.  J,  st.  2,  c.  13 ;  13  C  2',  rt. 
3,  c-  1  >  a&  C.  a,  C.  2  ;  30  C.  2,  St.  2;  B  G.  1, 
c.  fr;  9^G.a,c26|  18  G.  2,  c.20;  6  G.  3,  c. 
53;  9a45iCir;  lOG.  4^  c.  7,  are  ailowsd 
fosther  time  until  the  26th  dey  of  March,.  1849, 
to  talie  and  sahscribe  the  oaths,  dedaratieBS, 
andassnrance  raspeatively^in  snob  cases  where- 
in by  the  said,  several  acU  or  any  or  either  of 
th*T«  the  said  estha,*  deelaiatienay  and  asnur- 
,anoa  ought  to  ha¥e  been  taken  and.sobscidhed, 
in^  snch  mannas  and  faroivand  atorinrsuah 
plaea  oa  pDaceSk  aa  are  appointftdin  sod  by  the 
said  sweral  acta  or  any  or  eithes  of  tbnmy  and 
Ma  indemnifiedyfraadyand  dischsripd  from  and 
agaiaai  dA  peBaUie%.  fsrSeituresy  incapaeiths, 
and  diaabima  inenaradOT  t»be  mcuirredfor 


ov  by  nasou)  ei  any  nsi^eet  ov 

Tio«a  to  the  paasin^  of  Onnaot^oi  taking^or 


img 


or 
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making  or  tabtcnbHig  the  said  dedaiaftioiis  m- 
tpeetively,  or  taking  or  sabacribing  the  said 
oath,  according  to  the  above-mentioned  acts  or 
any  of  them  or  any  odier  act  or  acts ;  and  snch 
person  or  persons  is  and  are  and  shall  be  fidly 
and  actoaUy  recapacitated  and  restored  to  tlie 
same  state  and  condition  as  he,  she,  or  they 
ware  in  before  such  neglect  or  omission,  and 
shall  be  and  be  deemed  and  adjudged  to  have 
dulv  qualified  him,  her,  or  themselves  according 
to  tne  above-mentioned  acts  and  every  of  them. 

2.  Indemnity  to  those  who  have  omitted  to 
make  and  suMcribe  the  oath  and  declaration 
required  by  the  Irish  act  of  2  Anne. 

3.  Not  to  indemnify  persons  against  whom 
final  judgment  has  been  given. 

4.  Not  to  exempt  justices  acting  without  legal 
qualification. 

5.  Admissions  to  corporatbns  may  be 
stamped  after  the  time  aUowed. 

6.  Not  to  restore  persons  to  any  ofiice  avoided 
by  judgment. 


THE  ATTORNEYS'   CERTIFICATE 
DUTY. 

"An  Old  Correspondent"  on  this 
subject,  states  that  we  have  misunderstood 
his  proposed  substitution  of  a  fee  on  legal 
piroceedings  inst^d  of  the  Certificate  Duj^- 
We  theremre  give  his  letter  in  extenso.  We 
still  think  that  this  plan  amounts  to  a  direct 
tax  on  the  administration  of  justice,  to  be 
levied  (as  now  explained)  on  the  practitioner, 
and  not  on  the  suitor.  We  apprehend  that 
if  an  act  were  passed  to  this  effect,  it  would 
be  far  more  mificult  to  repeal  it  than  to 
repeal  the  present  duty. 

Moreover,  if  each  attorney  must  pay  a 
fee  on  every  step  in  every  cause  or  proceed- 
ing, why  should  the  banister  be  exempt 
from  an  ad  valorem  payment  on  his  fees  ? 
or  the  physician,  or  the  surgeon,  or  the 
apothecary,  the  engineer,  the  architect,  the 
various  kinds  of  artbts,  or  a  score  of  other 
quasi  professional  classes  ? 

Mr.  Editor, — ^As  the  Old  Correspondent 
alluded  to  in  your  last,  I  beg  to  thank  you  for 
the  notice  you  took  of  my  communication  in 
the  Certificate  Duty,  but  it  is  my  fate  to  be 
misunderstood.  You  may  perhaps  have  for- 
gotten that  when  in  fomer  correspondence  I 
urged  my  scheme  on  your  consideration ;  you, 
or  some  one  of  your  correspondents,  intimated 
that  if  the  attorneys  had  to  pay  small  sums, 
shillings  and  sixpences,  &c.,  on  all  proceedings, 
thev  would  find  means  to  charge  ti&eir  clients 
with  the  amount,  which  induced  me  to  ask 
again,  whether  after  having  dealt  unjustly  with 
the  attorneys,  and  actually  broken  its  contract, 
**  to  the  effect  that  the  profits  of  the  profession 
should  pay  for  the  duties  imposed,*'  the  country 
was  now  at  libeity  to«dd  insult  to  injury,  by 
setting  up  the  cry  of  dishonesty.    But 


air,  I  am  misundertlood.  You  mention  an  act 
of  parliament  for  ever  aboliahiog  stamps  on 
l^gal  proceedings,  and  intimate  doubts  as  to 
the  efficiency  of  my  scheme  on  that  ground. 
I  want  no  stamps  on  legal  proceedings.  I 
trust  they  never  will  be  seen  again.  All 
I  desire  is,  that  the  clerk  or  other  ofiicer 
who  signs  the  writ,  the  judgment,  takes  in  the 
appearance  or  declaration,  or  bill  or  answer,  or 
does  anything  in  a  suit,  cause,  or. railway 
matter,  snoiild  at  the  aame  time  as  he  takes  the 
govermnent  fee,  and  if  you  please,  in  cases 
where  no  fee  is  now  paid  to  government,  just 
take  Is,  or  2s,  or  0d  more,  tdking  care  not  to 
take  too  much,  and  this  is  to  be  a  tax  on  at- 
tomeys  to  relieve  the  unequal  pressure  of  the 
Certincate  Duty  in  a  crushmg  sum  of  122.,  and 
to  wait  till  the  government  shall  i^et  rich 
enough  to  inquire  fully  into  the  foUy  and  in- 
justice of  any  duty  at  all  on  our  mucn  injured 
profession.  I  trust  this  will  be  done  before 
next  November,  There  is  no  reason  why  it 
should  not,  and  I  hope  no  one  in  parliament 
will  be  permitted  to  put  the  matter  ofiT,  by  say- 
ing they  do  not  understand  so  simple  a  remedy. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

OPFICK  AND  STATUS  OP  ATTORNBY8. 

[We  have  been  favoured  by  a  member  of  the 
Metropolitan  and  Provincial  Law  Association, 
with  the  following  topics.  Our  readers  will  re- 
collect that  many  of  them  have  been  discussed  in 
the  Legal  Observer,  and  we  purpose  in  the  Ijoag 
Vacation  to  pursue  the  inquiry,  espedally  into 
the  historical  parts  of  the  subject] 

Topics  of  inquiry  suggested  by  the  com- 
mittee, on  which  each  of  the  Members  of  the 
Society  is  invited  to  communicate  &ct8  and 
illustrations,  and  to  suggest  other  topics  of 
inouiry. 

The  object  of  the  committee,  in  circulacmg 
this  paper,  is  to  collect  a  body  of  information 
whicn  may  assist  tiiem  in  framing  well-advised 
regulations  for  raising  the  character,  improving 
the  position,  and  increasing  the  usefulness  of 
attorneys.  It  is  not  their  wish  to  influence  or 
anticipate  the  opinion  of  the  ^profession  noon 
any  of  the  inquiries  which  it  embraces,  but 
simply  to  point  out  those  subjects  upon  which, 
under  existing  circumstances,  thev  think  it 
desirable  to  ascertain  facts  accurately,  and  to 
collect  the  deliberate  and  unbiassed  opinion  of 
theprofession. 

Tne  committee  are  sentible  that  the  ran^^  of 
topics  which  they  have  included,  is  much  wider 
than  anv  one  ffentieman  can  reasonablv  be 
expectea  to  undertake,  but  still  they  nave 
thought  it  best  to  indude  the  whole  in  one 
paper,  and  leave  it  to  their  professional  bre- 
thren to  sdect  for  comment  those  points  upon 
which  individual  research,  ezperienoe,  or  reflee- 
tion  may  best  qualify  them  to  form  an  apadom, 
passing  over  the  rest*    In  this  way  the  cdna- 
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mittM  confidently  hope  the  npliet  of'tkftFo- 
feaMion,  may  famish  a  hody  of  authfi£c  and 
useful  information  on  all  the  important  sigy^jects 
propoeed  fur  investigation. 

The  committee  heg  particularly  to  impress 
upon  the  gentlemen  to  whom  the  paper  is  sent, 
tliat  there  is  no  mode  in  which  they  can  so 
effeetoally  assist  the  association,  in  its  future 
exertions  on  behalf  of  the  profession,  as  by 
eaeh  gentleman  accompanying  his  answers 
with  a  full  statement  of  as  many  weU-auiketUi" 
eated  msiancea  as  possible.  It  is  obvious  that 
upon  the  number  and  weight  of  facts  the  asso- 
ciation must  depend  for  the  utiUty  and  success 
of  its  measures.  * 

1.  An  inquiry  into  the  origin  of  attomeys-at- 
law,  their  office  and  status,  and  the  gradual 
changes  which  have  taken  place,  resuTting  in 
their  present  professional  position  and  cha- 
racter. 

2.  An  inquiry  into  the  history,  objects,  and 
peculiar  constitution  of  the  Inns  of  Court  in 
relation  to  both  barristers  and  attorneys,  and 
into  the  nature  and  dates  of  the  various  changes 
that  have  taken  place  in  the  governing  body, 
andparticularly  hy  what  steps  attorneys  have 
been  excluded  from  their  original  position  and 
phvikges  in  the  Inns  of  Court,  tracing  each 
act  tending  to  exclusion  seriatim,  with  the 
date,  and  showing  what  was,  at  each  period, 
the  constitution  oi  the  governing  body. 

3.  Is  there  any  reason  why  a  certificsted 
special  pleader,  or  conveyancer  (who  may 
bring  an  action  for  his  fees,  who  is  admitted 
on  no  roll,  and  is  subject  to  no  legal  examina- 
tion,) should  have  tne  privilege  of  being  a 
member  of  the  Inns  of  Court,  while  attorneys 
are  excluded  ? 

4.  Whether,  considering  the  important 
powers  exercised  by  the  to,  and  the  very 
laige  proportion  of  public  offices  appropriated 
exclusively  to  them,  the  Inns  of  Cour^  as  at 
present  constituted,  ought  to  have  the  power 
of  admitting  to,  or  excluding  from,  the  bar  at 
their  pleasure. 

5.  What  practical  check  or  responsibility 
now  attaches  to  the  exercise  of  this  power,  and 
is  it  sufficient  ? 

6.  Whether  the  power  has  not  been  exer- 
cised injuriously  to  attorneys  and  to  the  public, 
and  state  instances. 

7.  In  whom  should  the  oower  be  vested,  and 
with  what  safeguards  for  tne  fair  and  impartial 
exercise  of  it  ? 

8.  Whether  it  is,  or  is  not,  desirable  that 
attorneys  and  barristers  should  both  be  qualified 
for  their  profession  through  the  same  means, 
and  that  they  should  have  the  power  of  electing 
to  be  called  dther  as  barristers  or  attorneys. 

9.  What  are  the  relative  position  and  privi- 
leges and  system  of  education  of  those  who 
practise  as  attorneys  and  barristers  in  Scotland 
and  Ireland,  and  other  countries,  especially 


In  atating  the  instances,  the  committee 
wish  it  to  be  understood  that  the  facts,  onlv, 
and  not  the  names  of  nersons  who  may  be 
mentioned,  win  be  publisned. 


in  our  own  cokmiea,  and  in  Am^rieft;  and 
whether  they  are  ntHt  pikced  upon  a  bore  ad- . 
vantageoua  footing,  so  &r  as  the  public  interest 
is  concerned,  than  in  England. 

10.  A  statement  to  be  made  of  the  oftces 
for  which  barristers  alone  are  eligible;  distin- 
guishing those  which  have  been  created  within 
the  last  twenty  years ;  and  as  to  such  of  them 
as  were  formerly  held  by  attorneys,  the  dates 
and  alleged  grounds  for  excluding  attorneys 
in  favour  of  barristers. 

In  the  country  this  question  wUl  include — 
Local  Judgeships, 

Bankrupt  Commissionerships  and  other 
offices. 

1 1.  A  statement  of  offices  to  which  attome3r8 
alone  are  eligible. 

12.  A  statement  of  offices  for  which  both 
barristers  and  attorneys  are  still  eligible,  and 
what  number  of  these  have  been  actually  given 
to  the  bar  and  to  the  attorneys  respectively. 

13.  Also  of  the  amount  ot  pensions  for  abo- 
lished offices,  or  on  retirement  from  office,  now 
enjoyed  by  barristers  and  attorneys  respec- 
tively ;  and  in  respect  of  what  offices. 

14.  In  what  instances  have  attorneys  been 
excluded  from  the  privilege  of  advocacy  before 
tribunals  where  they  formerly  possessed  it ;  by 
whose  authority,  and  on  what  alleged  grounds ; 
and  in  what  instances  do  they  stUl  possess  the 
privilege  ? 

In  the  country  this  will  include— 
Quarter  Sessions, 
Provincial  Courts,  &c. 

15.  What  practice  prevails,  and  what  regu- 
lations  have  been  made  by  the  judges  of  the 
County  Courts,  as  to  giving  orders  to  barris- 
ters and  attorneys ;  and  in  what  instances,  and 
to  what  extent,  are  barristers  now  allowed  ex- 
clusive audience,  or  pre-audience  in  those 
Courts  ? 

[Gentiemen  are  requested  to  ^ye  full 
answers  to  the  last  two  inquiries,  as 
far  as  regards  the  Courts  in  tiieir 
respective  districts.] 

16.  What  is  the  practice  in  the  Ecclesiastical 
Courts  upon  this  subject  ? 

17.  In  the  cases  where  the  privilege  of  ad- 
vocacy is  still  exercised  by  attorneys,  is  it  of 
right  or  by  sufferance,  and  what  security  is 
there  for  its  continuance  ? 

18.  What  has  been  the  experience  of  the 
pubhc  in  employing  barristers  and  attorneys 
mdiscriminateiy,  before  the  Commissioners  of 
Bankruptcy  in  London  and  the  country,  and 
before  Sheriff's  Courts,  and  other  local  Courts, 
and  what  before  committees  in  parliament  ? 

19.  Whether  the  rig:ht  of  advocacy  by  attor- 
neys, before  Commissioners  of  Bankruptcy  in 
the  country,  should  not  be  secured  to  the 
country  sohcitors  by  act  of  parliament  as  it  is 
now  secured  to  the  London  solicitors,  before 
Commissioners  of  Bankrupt  in  London. 

20.  Whether  it  be  just  to  attorneys,  and  for 
the  benefit  of  the  public,  that  the  bar  should 
be  admitted  to  ezduslYe  audience  in  any  and 
what  Courts,  so  as  to  prevent  attomejra  from 
pleading :  and  if  ao^  shoold  the  exclusion  ex- 
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tesdioall  Courts,  or  to  wiiatCkrarts  should  it 
be  limited? 

21.  What  effect  Is  the  attome/s  privilege  of 
advocacy  calculated  to  produce  on  the  social 
positioai  nnd  inteDectuaf  standard  of  his  pro- 
fession ;  aud  what  consequences  to  the  profes- 
sion, in  both  views,  may  be  anticipated  from 
the  loss  of  it  ? 

22.  Judginff  from  the  instanees  within  your 
^perience  and  observation,  what  do  ^u  con- 
sider to  be  the  proportion  of  property  involved 
in  those  portions  of  the  duties  of  an  attorney 
which  he  performs  without  aid,  to  that  involved 
in  the  cases  in  which  counsel,  or  counsel  and 
the  bench,  are  called  into  use  ? 

23.  How  far  are  property,  moral  character, 
and  respectable  position  in  society  necessary 
for  an  attorney,  and  how  far  for  a  barrister  ? 

24.  How  far  is  the  attorney  made  the 
capitalist,  in  carrying  on  the  labours  of  the 
whole  profession ;  and  how  far  is  it  necessary 
or  right  to  subject  him  to  that  outlay  and 
responsibility  ? 

25.  What  is  his  position  as  capitaHst,  when 
compared  with  the  position  of  the  capita£st  in 
other  pursuits ;  ana  what  occasions  the  differ- 
ence? 

26.  What  is  the  effect  of  payments  made  in 
the  performance  of  his  duties,  on  his  responsi- 
bility and  labours  as  an  attorney,  and  on  his 
popularity  and  influence  in  society,  in  being  the 
collector  from  his  client  of  objectionable  or  xm 
popular  payments,  &c.  ? 

27.  State  instances  in  which  a  barrister, 
havioff  accepted  his  brief  and  fee,  has  not 
attended  the  Court  himself,  but,  without  the 
oonsent  of  the  suitor  or  attorney,  has  given  bis 
brief  to  some  other  barrister  of  his  own  selec- 
tion, or  neglected  the  case  altogether. 

28.  Whether,  in  the  event  of  the  non-at- 
tendance of  any  counsel  retained"  in  the  cause, 
the  attorney  should  not  be  required  to  take 
part  in  the  conduct  of  the  case  hunself  ? 

29.  What  is  the  etiquette  of  the  bar  in  town 
and  on  circuit,  so  far  as  it  afl^ects  attorneys  ? 
and  state  instances  of  the  injurious  exercise  of 
SHch  etiquette^  so  iar  as  it  affects  either  iSie 
attorney  or  the  suitor. 

30.  State  insteoees  of  the  effect  of  this 
etiquette  upon  the  emoluments  of  the  bar. 

31.  Whether  the  course  frequently  pursued 
by  barristers  at  sittings  and  assizes,  which  in 
effect  coerces  the  attorneys  and  j)arties,  after 
iStie  barristers  have  received  their  fises,  and 
after  parties,  attorneys,  and  witnesses,  have 
been  brought  together  at  great  expense,  into  a 
settlement,  or  a  reference  to  arbitration,  is  not 
highly  unsatisfactory  and  injurious  to  the 
suitor  ?  and  state  instances  ? 

32.  How  far  does  Che  present  system  of  pro- 
fessional remuneration,  operate  to  discourage 
the  attorney  from  the  exercise  ofhis  own  leam- 
iqgand  sluJD^  and  as  a  temptation  to  cansuh  a 
barrister  unnecessarily  ?  ana  ststte  inatances. 

33.  _What  IB  the  reflective  expense  df  the 
education  and  qmOification  df  the  barrister  and 
of  the  «ttom^  ?  And  what  aie  the  dass  taxes 
paLdt^  ^chf 


34.  What  a#eiSie  lebpective  fees  alloved  by 
act  of  parliament,'  ttid  on  taxation,  for  nmlar 
duties  performed  by  Ihe  barrister  and  hytiie 
attorney  ? 

35.  To  what  extent,  and  in  what  way,  are 
barristers  and  attorneys  severally  responsiUe 
for  the  due  performance  of  their  functioBi? 
and  what  are  the  remedies  of  the  suitor  sgainst 
each  class  in  case  of  failure  or  nqrlect  ? 

36.  What  test  of  proficiency  (legal,  literary, 
and  scientific),  either  by  exaimnation  or  other- 
wise,  and  on  what  subjects,  should  be  applied 
to  ffentlemen  desirous  of  becoming  attorneys; 
and  should  the  test  be  aoplied  previouBly  to 
their  being  articled  as  clerks,  or  previously  to 
their  admission,  or  at  various  and  what  periods  ? 

37.  Should  any  professional  tribunal  be 
established  for  attorneys  (analogous  to  the 
Inns  of  Court  for  barristers)  for  toe  vemedv  or 
prevention  of  professional  misconduct,  ana  for 
settling  questions  of  practice  arising  between 
solicitors ;  and  if  so,  now  ought  such  a  tribu- 
nal to  be  composed,  and  should  power  be  gma 
to  it  to  admit,  suspend,  or  exclude  from  prae- 
tice  (as  the  Inns  of  Court  have),  and  toi  or 
without  an  appeal  to  the  judges,  or  to  any  and 
what  other  authorities  ? 

38.  Add  any  facts,  opinions,  or  suggestioBB, 
on  the  general  subject  of  these  inquiries,  wfaidi 
you  may  think  useful. 


PROPOSED  ALTERATION  OF  STAMP 
DUTIES,  CERTIFICATE  TAX,  &c. 


WjE  subjoin  from  a  work  entitled  ''Money 
and  Taxation/'  (published  by  Peiroe,  310^ 
Strand,)  a  pkn  for  the  modifioadon  and 
adjoitment  €f  the  Stamp  Dutiea,  which  is 
worthy  considenition.  Instead  of  the  latM 
now  payaUe  the  writer  jnroposes  as  follows : 

On 


inland  billfi  of  exchange,  for 

.  lOOL 

On  ditto,  frtnn  100/.  to  200/.  and  so 

in  proportion       «... 
Foreign  bills  drawn  abroadt  only  one 

in  a  set,  to  be  stamped  100/ . 
lOOi.  and  under  200/.,  and  so  in  pro- 

partion        ,        .        .        .        . 
R»!eipts  from  20«.  to  10/. 
lOiL  to  20i.j  and  so  in  proportion 
Polioiea,  iize  and  aoaritime,  under  100/. 
Ditto,  100/.  and  under  200/.,  and  so 

ia  proportion       .... 
Pflikiei^  lif(^  uadsr  100/. 
Ditto,  100/.  and  not  exceeding  200/. 
Ditto,  200/.  and  aot  wceedkng  dOOL 
Ditto,  .300/.  and  joot  exceeding  400L 

and  ISO  on  ia  pvoportian 
Bonds  and  mortgagea  not  ezceed- 

ii^lOQ/.     ..... 

Ditstt^  iOO/.  and  aate«eeding  2002^ 

ju&d  Boinpropoition    . 
CoMyjyANcsB,  not  exceeding  1004 
Ditto,  100/.  and  notexceeding  2001^ 

and  ao  la  proportion    . 
Apprentices    indentaue^  prioniiiun 

100/.,  and  so  in  propdHS^n  .        . 


0    3    0 
0    1    0 


0  10 
0X5 


1    0    0 


1    0    0 


sot) 

1    0    t) 
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£  ^  d. 


I    0    0 


2    0    0 


IVobateg  and  admiiUBtnitioiu,  with 
wills  annexed,  mM^  thedesemi 
or  trm^fer  of  real  estates,  not  ez^ 
ceeding  10o£       .        .        •        . 

I)itto,  lOQi,  and  not  exceeding  2002.i 
<nd  so  in  proportion    . 

I>«ties  on  legacies  within  every  de- 
gree of  kindred,  (husband  and  wife 
exempted,)  stiuigecs  and  royal 
wmily,  per  cent -2    0    0 

The  author,  we  understand,  proposes  an 
ad  valorem  tax  of  U.  per  cent,  on  the  trans- 
fi»  of  freehold  or  loopyhold  estates,  other- 
wise than  by  will.  The  duty  arising  from 
thn  mocGfi(artion  of  the  Stamp  Duties  is 
€«*fflMted  to  approxinmte  to  25,OOO,OO0if. 
or  nearly  17i  millions  more  than  they  now 
prodooe.  At  all  events  the  suggestions  are 
deserving  serious  attention. 

A  Cofrrespondent  says,  '^  I  have  ever  been 
atteiiy  at  a  loss  to  discover  why  reai  estates 
fftioiild  be  exempt  from  prolate  and  leffoey 
Atty,  except^  that  the  owners  are  the  great 
landed  proprietors,  and  as  law  makers,  seek 
to  throw  the  burden  on  the  shoulders  of  any 
others  rather  than  bear  it  themselves, — but 
this  dass  legislation  win  no  longer  be  borne. 
It  is  manifestly  unjust  and  oppressive ;  ¥ 
there  is  to  be  any  difference  in  the  principle 
of  taxation,  considering  the  magnitude  of 
their  possessions,  they  ought  to  pay  a  larger 
instead  of  a  smaller  tax. 

"  As  r^ards  the  Piroperty  Tax  also,  were 
a  modification  of  the  Stamp  Duties  carried, 
I  tiiink  that  aQ  persons  of  300^.  a  year 
should  be  assessed  at  onty  150/.,  and  so  in 
proportion  to  put  them  on  a  footing  with 
those  of  149/.  income,— 4ind  that  the  tax 
should  be  increased  as  the  income  increases. 
Let  300/.  a  year  pay  7d.  in  the  pound  on 
1501.,  and  so  on.  Let  1,000/.  a  year  pw^  gd. 
or  ]«.,  5,000/.  more,  and  so  in  proportion. 
^  ■*  Vae  maguiiude  of  the  stamps  on  mar- 
riage settlements,  of  money,  and  on  leases 
and  counterparts^  operate  against  the  re- 
nsQu^  as  counterparts  or  dupHcates  are  dis- 
pensed wdth  in  cases  of  very  heavy  ad  va- 
^Biviidnties.  I  have  heard  of  the  duties  not 
Wing  affised  at  all,  and  soneie  10  or  15  years 
afterward -pi^kig  it  with  the  penalty  of  6/., 
winA  18  not  a  20th  part  of  the  interest  on 
^e  value  of  the  iieiwy  ad  valorem  stamp. 
The  heavy  Stamp  Duty  defeats  the  object 
and  injures  the  revenue. 

"^  these  means  the  ChanceUor  of  the 
wteifaer  would. he  enaUed.fco  gi^i^  the 
MiOM/. a  yeariwMUigtfrnBL  tiie  ahamefblly 
•JwheodfeBB  of  prdfesBioiMd  men,  whiob,to 
"Widcrit  anythii^  Hke  an  equal  taxsttion, 
™iM  be  imposdl  on  every  writ  issued,  or 
procwfing  taken  by  the  attorney,  and  not 
mdividuaSy." 


We  hare  received  another  proposition  for 
adjusting  the  amount  of  Stamp  Duties  on 
an  equitable  principle,  suggested  by  a  so- 
Hoitor,  to  whidi  we  shall  hereafter  adrert. 


COSTS:iN  THE  COUNTY  COUBT8. 

7b  the  ES&tor  if  the  Legal  Ohserwr. 

Sib, — ^The  advocates  of  dieaf)  law  as  ad- 
ministered in  these  Ckmrts,  are  taking  every  op- 
portonity  of  heralding  forth  to  the  community 
the  immense  advantaffee  of  the  modem  system 
over  that  of  die  repealed  one,  and  although  I 
have  felt  the  aecissity  of  protesting  against 
certain  practices  in  these  new  Courts,  I  am  free 
to  admit  that  great  advantages  accrue  from 
them  to  the  public;  neverthelfiss,  it  must  be 
coneeded  that  great  evils  are  mixed  up  in  the 
new  administration  of  the  kw,  and  it  is  to  the 
eradicating  of  these  evils  I  strenuously  exert 
myself. 

In  the  County  Courts  it  is  well  known,  that 
the  gsaat  majority  of  suitors  consist  of  a  class 
of  small  retau  dealers,  who  are  totally  ignorant 
of  the  principles  and  practice  of  these  or  any 
other  Courta  of  Law;  not  more  than  one  in  every 
100  of  tiiem  know  how  to  fill  up  the  forms 
properly,  simple  as  they  ^>pear  to  a  lawyer, 
oo  unaeniahle  is  this  proposition,  that  I  wiH 
challenge  any  trader  in  tne  metropolis,  who  has 
not  passed  tlurough  the  ordeal  repeatedly,  to 
succeed  in  patting  his  case  technically  correct 
bafore  the  Court  of  his  jomn  unaided  powers; 
consequently  the  suitor  is  obliged  in  self*d»- 
fence,  and  in  opposition  to  his  wishes  and  ex- 
pectations, to  employ  an  agent.  If  he  enmlojrs 
an  agent,  of  course  he  must  pay  him,  and  if  it 
wen  not  that  some  few  of  the  members  of  the 
legal  profession,  by  puffing  advertisements  and 
touting  their  sendees  in  public-houses  make 
it  kncmm  that  aasistance  upon  terms  secret^ 
.arraaffedand  to  be  bargained  for,  can  in  thia 
way  be  obtained,  the  suitoKS  would  ^  no 
help  at  all,  for  you  are  well  aware  that  no  truly 
xe^actaUe  attorn^  mil  appear  in  these  Courts, 
except  in  extreme  oases,  and  the  reason  is,  they 
are  not  adequately  remunerated  for  their  trouble 
and  loss  of  time  m  attending  the  Courts. 

It  is  remarked,  that  no  system  can  be  adapted 
to  suit  the  caprice  of  all; 'but  is  that  u  valid 
reason  why  persons  who  are  wilhng  and  able 
to  pay  for  professional  assistance  in  these 
Courts  shoula  be  debarred  a  privflege  accorded 
in  the  BiqM»ior  Courts  ?--^to  tins  it  wiU  be  re- 
torted, that  the  privilege  does  extend  to  these 
Courts,  and  that  a  suitor  may  avail  himself  of 
the  services  of  an  experienced  and  talented  ad- 
vocate ;  but  upon  what  terms,  I  ask,  can  he  do 
aoJnpoint  of  recompense?  are  the  costs  allowed 
to  an  attorney  either  to  prosecute  or  defend 
actions  in  these  Courts,  anything  approachiiiig 
to  adequate  remuneration  ?  It  is  mamfiest  that 
the  feuners  of  the  act  constituting  these  Courts^ 
and  the  judges  who  settled  the  amount  of  eoats» 
istendsd  by  their  dwarf<4ike  scale  to  deter  ra- 
apectalde  attorneys  £n>a  practising  in  /tiuHO 
JJoag^  and  that .objact  hasbaen  attained  ^Ae 


Varioiis  informalities  hare  occurred  in  exe- 
cuting powers,  kc,  and  which  hare  come 
under  my  own  knowledge,  and  of  course  no 
seal  of  anr  chief  magistrate  could  cure  such 
defects.  The  Acte  of  Geo.  2,  and  Will.  4,  apply 
to  all  the  colonies. 
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detriment  of  honest  traders  and  the  encourage- 
ment of  pettrfogging,  and  in  many  instances 
lincertificatea  attorneys. 

So  great  is  the  distrust  obserred  towards 
these  Courts  by  a  large  portion  of  respectable 
shppkeepers,  that  they  resort  to  every  possible 
expedient  to  keep  out  of  them ;  some  take  bills 
of  exchange,  under  a  notionJ,that  as  these  con- 
tracts have  no  locality,  the  Superior  Courts 
have  concurrent  jurisdiction,  and  therefore  the 
creditor  has  his  election  to  sue  in  the  latter 
Courts,  (this  you  are  aware  is  not  yet  judicially 
settled).  Some  extend  the  credit  to  20/. ;  many 
wiU  not  execute  orders  under  20/. ;  and  it  is 
pretty  evident  from  the'  large  increase  of  suits 
in  the  only  Metropolitan  Court  left  open  to  re- 
cover debts  less  than  20/.,  and  where  the  suitor 
can  avail  himself  of  legal  assistance,  and  where 
the  costs  to  abide  the  event  are  adequately  ap- 
portioned to  the  services  rendered,  that  there  is 
a  strong  and  convincing  disposition  manifested 
in  favour  of  the  allowance  of  a  reasonable  re- 
muneration to  solicitors.  ' 

I  desire  it  to  be  clearly  understood,  that  I  do 
not  wish  to  saddle  the  poor  suitor  with  ad- 
ditional charges:  their  sufferings  are  severe 
enough ;  but  what  I  respectfully  solicit  and  urge 
on  the  consideration  of  those  who  have  the 
power  to  make  these  Courts  really  efficient  is, 
that  a  scale  of  costs  proportionate,  not  to  the 
amount  of  the  debt  claimed,  but  to  the  services 
rendered  should  be  framed,  and  that  in  every 
case  the  judge  who  tries  the  cause  should  have 
the  power  of  awarding  these  costs  to  the  suc- 
cessful party. 

If  the  advocates  of  cheap  litigation  sincerely 
desire  to  uphold  the  New  County  Courts,  by 
the  only  claim  entitling  them  to  succeed,  tbev 
must  get  the  office  fees  considerably  diminished, 
and  place  it  in  the  power  of  those  who  are  dis- 
posed fairly  and  honestly  to  submit  their  claims 
to  the  final  arbitrament  of  these  new  tribunals 
in  the  most  unexceptionable  form,  and  to  do  so 
effectively  and  with  equal-handed  justice,  they 
must  open  the  doors  wide  enough  to  admit  the 
class  alluded  to,  and  g^ve  them  every  encourage- 
ment to  contest  the  plaint  in  issue,  subject  as  to 
costs  as  in  the  Superior  Courts.        T.  W.  H. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

CITY  SEAL. — NOTARIAL   CERTIFICATES. 

7b  the  Editor  of  the  Legal  Observer. 

Sir,  —  In  reference  to  a  communication 
signed  A.,  which  appeared  in  your  paper  of  the 
3rd  June,  I  am  led  to  obserre  that  it  would 
hare  been  as  well  had  the  writer  stated  the  facts 
of  the  case  under  which  "legal  instruments 
tmder  the  City  Seal,  without  a  notarial  certifi- 
cate, have  been  returned  from  Demerara  as  in- 
formal." 

As  regards  the  practice  of  the  Supreme  Court 
of  CSril  Justice  of  British  Guiana,  I  can  safely 
9BJ,  that  it  is  simply  goremed  by  the  5  &  6 
Win.. 4,  c.  62,  and  tli»t  at  least  up  to  1st  July, 
1847«  no  such  ihin^t  was  required  as  tfa*  City 
Seal  bong  certified  by  a  notary. 


WM.  HENRY  BARBER'S  CASE. 

Our  readers,  duly  anxious  for  the  honour 
of  their  profession,  will  have  deeply  regretted 
some  recent  defalcations  amongst  its  mem- 
bers. These  instances  are  rare  when  con- 
sidered with  reference  either  to  the  numer- 
ous body  to  which  they  belong,  or  to  the  raat 
amount  of  temptation  to  which  they  are  sub- 
jected. The  public  is  prone  to  deal  harshly 
with  offenders  of  this  class.  A  ready  cre- 
dence is  given  to  circumstances  of  suspicion ; 
and  where  a  doubt  exists  in  a  prosecution 
against  an  attorney,  he  is  not,  like  other 
persons,  entitled  to  the  benefit  of  that  doubt. 

We  are  induced  to  make  this  reflection 
in  consequence  of  a  communication  we  hare 
recently  receired,  relating  to  Wra.  Henry 
Barber.  The  Law  Society  of  Sydney  have 
taken  up  the  case,  and  made  a  report,  whidi 
we  feel  called  upon  to  submit  to  our  readers. 
This  report  is  contained  in  a  pamphlet, 
edited  by  Mr.  Archibald  Michie,  a  Banister 
of  the  Inner  Temple,  published  at  Sydney, 
and  it  contains  several  important  documents 
and  testimonials  in  Mr.  Barber's  favour, 
who  seems  to  have  entirely  convinced  the 
profession  there,  the  clergy,  and  many  per- 
sons in  authority,  of  his  innocence.  We 
can  at  present  find  room  only  for  the  Law 
Society's  report,  which  is  as  follows : — 

"Pursuant  to  the  resolution  by  which,  in 
compliance  with  Mr.  Barber's  request,  the 
society  undertook  the  investigaUon  of  his  case, 
and  formed  itself  for  that  purpose  into  commit- 
lee,  it  has  held  daily  meetings  from  the  29th 
ult.,  to  the  9th  instant  inclusive.  At  these 
meetings  the  entire  report  of  the  trial  of  Mr. 
Barber,  which  ended  in  his  conviction  and 
transportation,  has  been  carefully  read  through, 
as  puolished  in  the  London  daily  papers.  Also, 
the  report  of  the  previous  examination  at  the 
Mansion  House,  and  various  contemporary 
correspondence  and  editorial  comments  relating 
to  the  subject. 

"  The  society  having  thus  possessed  them- 
selves of  the  case  as  fully  as  possible,  in  the 
form  in  which  it  was  presented  to  the  juij,  and 
the  English  public  at  uie  time  of  the  conviction, 
they  proceeded  carefully  to  inrestigate  the  aub- 
sequently  acquired  eridence,  and  heard  the  ex- 
planation by  means  of  which  Mr.  Barber  had 
already  succeeded  in  possessing  the  minds  of 
so  many  competent  judges  with  a  full  persua- 
sion of  nis  innoottioe*     • 
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"The  Kfiilt  of  such  inventigBtum  hat  been 
to  Mtabliih  the  Mune  penuaakm  in  the  minds 
of  the  society ;  nor  can  they  have  any  donbt 
dkat  far  less  excalpatory  evidence  than  has 
beea  laid  before  them,  would  have  rendered  it 
impossible,  for  the  jury  to  bring  in  a  verdict  of 
galtj  against  Mr.  Barber. 

'*  None  of  the  circumstances  on  which  Mr. 
Btrber's  prosecution  chiefly  rdied  as  evidence 
of  goilt,  were  in  fact  incompatible  with  his 
innocence.  Great  stress  was  laid  on  the  trac- 
i&g[  to  him  a  bag  of  600  sovereigns,  which  he 
cmed  away  for,  or  with,  Mrs.  Sanders,  when 
she  received  the  money  at  the  Bank  of  Eng. 
land.  The  society  cannot  see  how  an  attorney's 
knowledge  of  his  client's  fraud  can  be  inferred 
from  an  act,  which,  if  innocent,  he  would  have 
been  equally,  and  for  some  reasons  more,  likely 
to  have  performed,  namely,  the  carrving  a 
heavy  hag  of  coin  for  a  lady  who  either  nad,  or 
appeared  to  have,  the  gout  in  her  hands. 

"Again,  great  stress  was  laid  upon  the  cir- 
cnmstances  which  pointed  out  the  identity  of 
Captun  Foskett's  sister-in-law  with  the  true 
owner  of  the  stock,  and  which  it  is  argued 
must  have  convinced  Mr.  Barber  of  such  iden- 
tity, and  so  proved  his  bad  faith  in  lending 
himself  to  any  other  claimant.  When,  how- 
ever, Captain  Foskett  cannot  deny  that  he  re< 
presented  his  sister's  age  at  27,  and  the  nature 
of  MeiSTS.  Barber  and  Bircham's  impressions 
of  her  a^  derived  from  this  source,  are  evident 
from  their  alluding  to  her  as  '  the  young  lady' 
in  a  contemporary  letter  of  business ;  and  when 
it  is  evident  that  no  person  of  such  an  age 
could  possibly  have  been  owner  of  the  stock, 
it  is  surely  too  much  to  take  it  for  granted 
agsdost  Mr.  Barber,  that  because  other  strong 
indications  of  identity  existed,  he  must  neces- 
nriiy  have  solved  the  mystery  in  favour  of  Miss 
Slack,  by  disbelieving  what  her  brother-in-law. 
Captain  Foskett,  baa  stated  upon  the  material 
fact,  inventing  for  a  lady  he  had  never  seen  the 
different  age  of  37.  On  many  other  points,  the 
peculiar  position  of  an  attorney  in  conducting 
the  affairs  of  his  client  was  conducive  to  falla- 
cious inference  against  Mr.  Barber.  It  was  as- 
sumed by  the  prosecution  that  whatever  was 
stated  as  fact  in  Mr.  Barber's  correspondence, 
or  otherwiae  acted  on  by  him,  such  as  the  result 
of  a  comparison  of  handwriting,  was  a  fact  he 
had  personally  investigated,  and  of  which  he 
nrost  himself  have  known  the  truth  or  false- 
hood i  whereas  everv  attorney,  and  almost  every 
clieat,  well  knows  tnat  facts  resting  on  clients' 
hare  instructions  are  necessarily  blended  and 
confounded  with  those  resting  on  personal 
knowledge  in  the  common  course  of  profes- 
sional biuuiess. 

"This  general  consideratbn,  although  above 
applied  only  to  one  circumstance,  will  be  found 
to  dear  awav  a  large  part  of  what  appears,  on 
a  superficial  glance  at  the  evidence,  to  raise 
suspicion  against  Mr.  Barber. 

"  With  respect  to  Mr.  Barber's  «oncealmei|t 
of  the  name  of  his  client  Fletcher  at  his  inter- 
new  with  Mr.  Freehfield,  it  is  to  be  observed 
that  a  reason  for  this  concealment  existed*  irre. 


spective  altogether  of  any  question  of  the  crime 
of  forgery,  namely,  the  desire  of  Fletcher  to 
avoid  inquiry  into  the  source  of  his  information^ 
regarding  unclaimed  dividends,  a  source  which 
he  does  not  seem,  judging  from  the  testimony 
of  Mr.  Christmas,  to  nave  ever  revealed  even 
to  Mr.  Barber  himself ;  nor  were  these  sepaittte 
motive  absent,  is  it  clear  that  au^  attorney 
would  be  justified  in  disclosing  the  name  of  a 
client  in  connexion  with  a  primd  facie  case  of 
guilt,  without  first  avuling  himself  of  all  the 
means  in  his  power  to  clear  up  the  facts,  and 
accompany  the  disclosure  with  an  explanation 
hj  way  of  antidote.  A  conscientious  attorney 
might  even  from  verv  scrupulosity  feel  bound 
to  pause  and  consider  before  making  such  a 
revelation. 

"  To  judge  of  the  propriety  of  all  that  fell 
from  Mr.  Barber  in  this  conversation  is  not 
the  task  which  the  Society  has  undertaken, 
and  were  it  so,  they  would  have  first  to  con- 
sider whether  Mr.  Freshfield's  statemenU  be 
sufficiently  accurate  or  complete  to  enable  them 
to  form  an  opinion.  Mr.  Barber  solenmly 
denies  its  accuracy,  in  many  important  re- 
spects, while  Mr.  Freshfield  on  the  trial  him- 
self more  than  admits  its  incompleteness,  nor 
could  it  be  fairlv  judged  of,  without  a  know- 
ledge even  of  the  tone  of  voice  and  manner 
assumed  by  both  parties.  On  the  whole  it  is 
a  relief  to  the  society  to  be  freed  from  all  obli- 
gation to  disentangle  the  perplexities  in  which 
diis  piece  of  evidence  is  involved,  inasmuch  as 
with  the  light  now  thrown  by  other  means  on 
the  case,  the  conversation  between  Mr.  Barber 
and  Mr.  Freshfield  is  in  no  imaginable  point 
of  view  material  to  a  decision  upon  the  main 
question  of  Mr.  Barber's  iimocence  of  the 
crime  imputed  to  him. 

"So  weak  was,  indeed,  the  case  proved 
against  him,  that  if  the  prosecutors  had  not  re- 
sisted his  application  tor  a  separate  trial,  the 
society  cannot  conceive  it  possible  that  any 
jury  could  have  found  him  guilty.  The  society 
cannot  conceive  any  case  which  more  peculiarly 
required  a  separate  trial.  From  the  very  nature 
of  the  case  it  was  scarcely  possible  that  any  one 
individual  besides  the  other  accused  parties 
could  possess  actual  knowledge  whether  Bar- 
ber had  been  r^dly  the  confederate  or  the  vic- 
tim of  their  fraud ;  and  a  sifting  examination 
of  those  persons,  whatever  their  character,  was 
at  least  a  safer  channel  to  the  truth,  than  the 
vague  case  of  suspicion  and  remote  inference, 
which,  so  far  as  Barber  was  concerned,  was 
presented  to  the  jury  on  the  joint  indictment. 
When  it  is  also  considered  that  the  prosecution 
had  access  to  Mr.  Barber's  Diary,  and  had  foU 
lowed  in  vain  several  tracts  of  inquiry  which 
might  have  been  naturally  expected  to  afford 
proof  of  guilt,  had  guilt  existed ;  also,  that  in 
a  complicated  transaction  of  this  nature,  the 
concurrent  and  consistent  testimony  of  the  four 
other  accused  persons  in  any  story  exculpating 
Barber,  so  as  to  stand  cross-examination, 
would  have  been  next  to  a  miracle,  unless  snch 
story  were  true,  and  Uus  particulariy  when  all 
intercoone  between  them  appears  to  have  been 
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owwJBiiy  pMvwited  nxm  tne  BHHDont  of  thisir 
ipprflheiittOD,  the  refusal  still  spears  more  ez- 
tsaordiiMij,  and  the  aocietycaumot  but  regard  it 
at  the  mam  cause  of  Mr.  Barbei^a  immerited 
flBofferingSf  and  a  £ear£al  eooeeptioD  to  the  uaual 
tsBilenieaB  and  caution  of  Enfllidi  juatiee. 

"The  society  also  thinkif  the  trials  had  been 
separate,  the  examination  of  Mr.  Barber  in  like 
manner  on  the  trial  of  tiie  other  pasties  could 
hardly  have  failed  of  itself  eflfecfeually  to  have 
lemoved  all  doubts  oi  his  oini  guilty  had  it  ez- 
iatedj  a  thisg  of  infinitely  greater  importance 
in  giving  useful  effect  to  exen^>laTy  punishment 
than  the  mere  fact  of  the  conviction  of  a  sup- 
]^oaed  criminal,  especially  on  doubtful  or  unsa- 
tis£B«tory  evidence. 

"  The  soundness  of  these  views  is  manifest 
firom  the  conduct  of  the  whole  of  the  parties 
after  their  conviction,  from  which,  under  less 
favourable  circumstances,  than  separate  trials 
would  have  afforded,  more  real  light  has  been 
cast  on  the  transaction  than  by  the  judicial  in- 
vestigation in  wiiieh  a  jury  was  osJled  on  to 
grope  affeer  the  truth  in  the  comparative  dark- 
ness, DQSttlting  fioom  the  exdusiim  of  the  only 
direct  testimonv  acceaeibk.  The  society  are 
not  indeed  hlina  to  the  general  worthkssness 
of  ttceulpatory  statements  made  bv  accused 
nensons  in  favour  of  each  other,  vet.tney  cannot 
but  perceive  that  in  this  case  tne  conduct  of 
Barber  and  Fletcher,  and  the  statements  of  the 
latter,  stand  on  peculiar  grounds,  and  are 
therefore  entitled,  especially  when  other  cir- 
cumstances concur,  to  peculiar  weight.  It  is 
evident  from  the  testimony  of  the  present  Civil 
Commandant  of  Norfolk  Island,  Mr.  Fuller, 
the  Rev.  T.  B.  Naylor,  and  Assistant  Commis- 
aary-Genexal  I.  W.  Smith,  the  Rev.  Thomas 
Rogers,  Dr.  Browning,  and  others,  that  Fletcher 
rainfully  felt,  that  but  for  the  statements  of 
Barber,  the  part  he  took  in  the  transaction 
might  have  been  kept  out  of  sight,  or  that  an  op- 
portunity of  escape  at  least  might  have  been  af- 
iofded  lum.  He,  too,  could  not  be  unconscious 
that  die  admission  of  Barber's  innocence  would, 
by  adding  to  the  crime  of  whidi  he  had  been 
convictea,  that  of  having  occasioned  tiie  ruin 
and  conviction  of  a  highly  respectable  man,  ex- 
pose him  to  the  just  abhorrence  of  «very  honest 
man,  and  take  away  all  hope  of  mitigation. 

''Hie  society  conceive  the  sum  of  Mr. 
Barber's  offence  to  be  that  of  allowing  himself 
to  be  Miployed  by  a  very  wealthy  and  appa- 
ranHy  respectable  znan,  in  traang  out  the 
ovneis  of  unclaimed  dividends,  a  course  of 
practiee  which  unavoidably  .aubjects  the  parties 
ooncenied  to  be  made  the  dupes  of  ttrtful  and 
unprincipled  persons.  They  do  not  feel  en- 
titled  to  express  disapprobation  of  a  course 
which  has  been  adopted  by  men  of  undoubted 
honour  and  integrity,  and  atiU  less  to  admit 
that  it  oi^ght  of  itself  for  a  aBoment  to  subject 
the  party  to  the  imputation  of  &aud,  or  even 
inpraper  motives.  It  mav  be  <aid  that  the 
paqpttotor of  auch  afmua  was  not  likebr to 
MleiBt  an  honest  attorney  j  but  it  is  ^fkenof'^the 
fieatest  impoitaaoe  to  paraons  -ei^Med  in 
— «— ^"-  — '-*^ —    .to  lempk^  4ipo^  and 


hooousable  men,  the  duoaeler^f  i 
£h1  to  avert  mupieiaB,  but  wiw  must  ^  1 
be  kept  in  psofiwuid  igBonmee  of  die  evil  do- 
racter  of  the  acta  to  be  accomplished,  and  ia 
this  oonaidemtion  may  be  found  a  tuffidflot 
mottve  for  the  various  arts  which  were  em- 
ployed to  blind  Mr.  Barber,  and  effiKtoally 
impose  upon  his  judgment. 

''On  the  whde,  the  Society  feel  an  unani- 
mous persuasion  that  Mr.  Barber  was  entirely 
innocent  of  the  fraud  practised  by  Fletdier, 
diat  it  is  chiefly,  if  not  wholly,  in  coDfleqnence 
of  his  being  shut  out  by  a  joint  indictment 
from  the  most  obvious  and  certain  means  of 
^liritii^  the  truth,  that  he  has  endured  the  dis- 
grace and  misery  of  convictton  and  unmerited 
punishment,  and  that  he  is  entided  to  every 
assistanoe  in  his  endesvour  to  resume  his  pch 
sitiou  in  society,  not  to  speak  of  reparation, 
could  any  r^aration  be  poaaiUe,  orif  possSiIe, 
sufficient  in  mxth.  a  case." 

"(Signed}    Jambs  NonTON^  Ptnewdm/." 

"Sffdnof,  l^tk  Augmt,  1847-'' 

We  are  the  more  induced  to  take  notice 
of  this  case  in  consequaice  of  the  books 
and  papers  of  Mr.  Barber  having  been 
inspected  soon  after  his  convicdon,  bj  a 
very  intelligent  and  respectable  solicitoi; 
sinoe  called  to  the  Bar,  who  conmumi- 
cated  to  us  die  reaidt  of  bis  investigation, 
and  which  we  published  at  the  time.  See 
L.  O.  for  13th  July,  1844. 


BARRISTERS  CALLED. 

Easter  Derm,  1848. 

LrNCOLN's  INN.    Sth  May. 
John  Pennell  Snow,  Esq. 
Thomas  Henrv  Marsh,  Esq. 
John  Harwara  Griffitiis,  Esq. 
Carrington  Francisi,  Esq. 
Francis  Henry  Randle  wilbraham,  Esq. 
Thomas  l^chard  John  Bushell,  Esq. 
Theodore  Judkin  Du  Bois,  Esq. 

9th  May. 
Henry  Sargant,  Esq. 
The  Honourable  Frederick  Byron. 
Henry  William  Forester,  Esq. 
Alexander  Anderdon  Weston,  fisq. 
William  "Stewart  Ferrers,  Esq. 
Philip  Jennings,  Esq. 

iNNSR  TsifPLs.    5th  May. 
Henry  Shaw,  Esq. 
George  Williams  Parry,  Esq. 
Henry  William  Sherer,  Esq. 
George  Charles  Cherry,  Esq. 
'Thomas  Wood,  Esq. 
Joseph  Kay,  Esq. 
NeiH  Malcmm,  Esq. 
Henry  Richard  Woo^muee;,  &q. 
Charles  Morse,  Esq. 
George  Henry  Coojmt,  Esq. 
Charles  Downing,  nq. 
Henry  fialu8buryMihnan,'Eaq. 
William  Henry  WBIbb,  Sag. 
'Charles  James  Dawson,  ffisq. 
wBaiiBBTinpps  nwweiv,  Bpq.j 


Barriiiers  CnUA\    ^hj^wigr 

EtmjWjnibmmWmt.MMq. 

Oaltiiorpe  WhitDwre  Rkhaid  %dfic,£8q. 

Frederick  Walkr,  Eaq. 

George  Edwird  Cottrc^  Esq. 

Heniy  MuiiBtflr,  Esq.,  12th  Ma]r« 

MIDDLS  TXMPLB.      April  20th. 

Ben.  F.  Mosee,  Eeq. 
Chu.  H.  Cook,  Eaq. 

May  12th. 
Wm.  B.  Mony,  Eaq. 
F.  Gosnell,  Esq. 


M.  S.  I^mch,  Esq. 

£.  H.  Howard  Gibhon,  Esq. 

J4>lin  D.  Bell.  Esq. 

J.  H.  Battersby,  Esq. 

The  Honourable  Edward  Dnmuncnd. 

Francis  P.  Campbell,  Esq. 

obat's  ivn. 
Ankhnr  Rice  Jeoner»  Esq. 
Henry  Nicholas  Cur,  Esq. 
John  StnUford  Collins,  Esq. 
Maurice  Charles  Merthns  Swabey,  Eaq. 
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XECEMT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

BBPOmTSD   BY   BABRISTSJIfl  OF   THE   8XVEBAL  COURTS. 


S4itlr  €^tatuTUix* 

Attomey-General  ▼.  Adams  and  others. 
June  28,  1848. 

SITTINO  A8IDB  ATTACHM BNT  AGAINST,  AMD 
APPBARANCB  FOR,  A  MARRIBP  WOMAN  IN 
HEB  MAIDEN  NAME.— <»>8T«. 

A  married  woman  not  holding  herself  forth 
as  a  single  woman,  hU  taken  in  execution 
under  a  writ  qf  attachment  issued  against 
her  m  her  maiden  name,  will  be  discharged 
from  custody  without  payment  of  the  costs 
of  the  application. 

An  tqfpearance  entered  by  the  plaintiff  or  re- 
lator for  her  in  her  maiden  name  wiU  be 
setande, 

Ifhereonduet  should  hone  dem  mok  as  to 
have  misled  ihe  other  side,  the  oosts  wiU  be 
referved  mniil  ihe  hearing, 

Mr.  BssaJgette,  on  behalf  of  one  of  the  de- 
fendants, moved,  under  the  following  circum- , 
cUnceflu  to  diadiarge  an  order  of  the  Vice- 
Chancellor  of  England,  and  to  set  aside  an 
sppeanaee  which  had  been  entered  by  the 
plaintiff.  Thia  defendant,  who  was  a  married 
woman,  had  been  described  in  ihe  information 
by  her  maiden  name,  and  had  been  thus  served 
mth  the  usual  subpoena  to  appear  and  answer. 
Not  having  obeyed  this  subpcena,  the  relator 
caused  her  to  be  served  with  another,  and  sub- 
sequently entered  an  appearance  for  her  in  her 
maiden  name.  No  answer  baving  been  put  in, 
tbe  relator  issued  a  writ  of  attachment  against 
her,  and  under  it  she  was  taken  into  custody. 
Tlie  Vioe-ChanceUor  of  England  had  refused, 
with  costs,  her  application  to  be  disdxarged 
from  custody.  Tlie  certificate  of  her  marriage 
■as  produced,  and  it  appeared  from  the  am- 
daTits  of  herself  her  iather-in4aw,  and  her 
husband,  (with  whom  she  had  not  been  living 
for  many  years,)  that  the  latter  was  still  alive. 
Mr.  J^Us  opposed  the  present  motion,  and 
read  affidavits  to  show  that  the  relator  bad  not 
been  informed  cS  Tier  marriage;  that  she  had 
beeniiar  several  yeans  .ccftabiting  with  another 
man^  and  that  she  liad  acknowledj^d  heretf 
Igrher  maiden  name  when  served  Wtth  the  two 
vnta  of  subpiBBa  and  .Che  writ  of  attachment 
The  leamecT  counsel  dted  Punnell  Y.^Fw/kfr, 


Turn.  &  Russ.  100;  CoUins  v.  Bowed,  1  Bos. 
&  Pull.  54 ;  Fbrdyce^s  case,  2  Law  Jour.  K.  B. 
80 ;  Slater  v.  MilU,  7  Binz.  606 ;  and  FreasnB 
V.  Mitford,  1  Cromp.  &  Mee.  54. 

The  Lord-Chancdlor,  without  cafiiqg  for  a 
replv,  said,  that  in  the  present  case  there  bad 
not  been  such  a  holding  forth  of  herself  by  Ihe 
defendant  as  a  feme  sole  as  appeared  in  Hm 
cases  cited.  She  certainly  appeared  to  Inve 
been  living  with  anybody  but  her  huslmnd* 
With  this,  nowever,  the  Court  bad  nothing  to 
do.  It  was  quite  dear  that  she  was  a  manifld 
woman,  and  all  proceedings  against  her  as  a 
single  woman  must  therefore  be  irregular.  fiRie 
must  be  rdeased  from  custodv,  and  ihe  orte 
of  the  Yiee-^Chancdlor  discnarged.  As  the 
rdator  might  have  been  misled  by  her  condmtt 
the  costs  dT  the  application  would  be  reservei 
until  the  hearing.  The  appearance  which  bad 
been  entered  for  her  must  also  be  set  aside,  as 
asked  for  by  the  motion. 

Mr.  Twells  applied  that  an  undertaking  not 
to  bring  any  action  for  lier  imprisonment  nught 
be  made  a  condition  of  her  discharge,  but 

The  Lord  ChanceUor  said,  that  he  could  not 
require  such  an  imdertaking  from  a  married 
woman.  If  any  action  shoidd  be  brought,  it 
would  be  taken  notice  of  when  the  question  of 
costs  came  to  be  coniddered. 


WrcuCHiittUv  af  eaglBiife. 

Atlomey-Cfeneral  v.  Wilson.    June  7,  i84fB. 

CBAJtITAiBi«B  OIKT^-^GONSTRUCnON. 

Where  lamds  were  t^uumyed  by  deed  to. 
for  the  benefit  **ef  suoh  poor  and 


preaehers  for  ihe  iime  being  of  CkrisfM 
Mf  OfMptff,  and  for  saeh  poor  and  godim 
miiowsfar  ihe  Usee  being  of  poor  and  god% 
preaehers  qf  Cknsfs  halg  iSlospel,  m  .Hi 
truttaesfiMT  f*e  ianie  beiag  ehauld  thmdt  JU, 
protnded  that  ife  tmstees  should  ham  M 
prsmaey  rwspaat  io  ouch  enjeois  HsKnef  ttt 
wem  tksu,  armhmdd^fterwatds  be,m  AH^ 
xoTifcsaw,  Of*  ataer  netUmsm  eowtfisa  4to 
Baykmi,  mat  mmMm;  tiutm  «■  atfar 

tmm^ma 
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ik^^mturComiti  Fiw^Okinwilfer  ^Bughmd. 


fame  or  report  be  admUted,  but  stick  ae  are 
poor  andpiotuhf  dispoted  and  of  the  Pro^ 
testant  reHgum.  Let  every  ahnsbody  be 
ofitf  that  eon  repeat  by  heart  the  JjardU 
Prayer,  the  Creed,  and  Ten  Command^ 
mente,  and  Mr,  Edfoard  Bowlee's  Cate- 
chism." Held,  that  the  two  deeds  must  be 
taken  together,  and  that  English  orthodox 
dissenters  of  Baptist  and  Independent  con- 
gregations and  Presbyterians  were  the 
proper  recipients  of  the  charity  under  the 
deeds. 
By  deed,  bearing  date  January,  1704,  Lady 
Hewley,  who  was  a  Protestant  nonconfonnist, 
conveyed  certain  estates  in  Yorkshire  to 
trustees,  upon  trust  for  the  benefit  '*  of  such 
poor  and  godly  preachers  for  the  time  being 
of  Christ's  holy  Crospel,  and  for  such  poor  and 
godly  widows  for  the  time  being  of  poor  and 
godly  preachers  of  Christ's  holy  Gospel,  as 
the  trustees  for  the  time  being  should  think  fit, 
for  promoting  the  preaching  of  Christ's  holy 
Gospel  in  such  manner  and  in  such  places  as 
the  trustees  should  think  fit,  for  educating 
such  young  men  designed  for  the  ministry  of 
Christ's  holy  Gospel  as  the  trustees  should 
approve  and  think  fit,  and  for  relieving  such 
godly  persons  in  distress,  being  fit  objects  of 
her  own  and  the  trustees'  charity,  as  the 
trustees  should  think  fit,  provided  that  the 
trustees  and  the  managers  for  the  time  being 
should,  in  their  dispositions  and  distributions 
of  the  aforesaid  charities,  have  a  primarv  re- 
spect to  such  objects  thereof  as  aforesaid,  as 
were  then,  or  should  afterwards  be,  in  York, 
Yorkshire,  or  other  northern  counties  in  Eng- 
land, not  excluding  those  in  other  places  and 
counties  as  the  trustees  and  managers  should 
think  fit."  Power  was  given  to  the  trustees, 
upon  the  death  of  any  of  them,  to  elect  new 
ones.  Subsequently,  Ijidy  Hewlev  conveyed 
an  almshouse  to  the  trustees  of  the  deed  of 
Jan.,  1704,  and  by  a  writing  under  her  hand, 
dated  the  10th  May,  1709,  she  laid  down  cer- 
tain rules  for  the  management  of  the  almshouse 
or  hospital,  and,  amongst  other  things,  de- 
clared as  follows  :— "  Let  none  of  evil  fame  or 
report  be  admitted  into  the  hospital,  but  such 
as  are  poor  and  piously  disposed  and  of  the 
Protestant  religion.  lit  every  almsbody  be 
one  that  can  repeat  by  heart  the  Lord's  Prayer, 
the  Creed,  and  Ten  Commandments,  and  Mr. 
Edward  Bowles's  Catechism.  Let  all  the  alms- 
people,  when  not  disabled  by  weakness,  duly  re- 
pair to  some  religious  assembly  of  the  Protestant 
religion  every  Lord's  day  forenoon  and  after- 
noon, and  at  other  opportunities,  to  attend  the 
ordinances  of  God."  The  charity,  in  the  course 
of  time,  fell  into  the  hands  of  the  Unitarians, 
and  an  information  was  filed  against  them  at 
the  relation  of  the  Independents,  and  in  Dec, 
1833,  the  Vice-Chancellor,  by  his  judgment, 
declared  that  ministers  and  preachers  of  Uni- 
tarian belief  and  doctrine  and  thea  widows 
md  members  of  their  congregations  were  not 
fitobjects  of  the  charity,  and  he  ordered  the 
drfeadanta  to  be  removed  from  being  truatees, 
and  the  Master  waa  to  appoint  proper  peraona 


in  their  plaoea»  and  approve  of  a  acheiDe  for 
the  application  of  the  charity  funds.  This  de- 
cision was  affirmed  on  appeal  on  the  5th  Feb., 
1836,  by  l/)rd  Lyndhurst,  assisted  by  Mr. 
Justice  Patteson  and  Mr.  Baron  Aldenon. 
Afterwards  a  petition  was  presented  by  certain 
persons  on  benalf  of  the  whole  body  of  ortho- 
dox Presbyterian  congregations  of  the  north- 
west of  England,  and  another  petition  by 
certain  persons  on  behalf  of  the  United  Pres- 
byterians of  Lancashire,  Carlisle,  and  Ncw- 
castie,  both  praying  to  be  at  liberty  to  go  in 
before  the  Master  and  propose  trustees.  The 
petitions  were  allowed  by  the  Lord  Chancellor, 
and  his  decision  was  affirmed  by  the  House  of 
Lords,  their  lordships  having  taken  the  opinion 
of  the  seven  Common  Law  Judges,  llie  cause 
now  came  on  on  supplemental  information. 
Fourteen  gentiemen  had  been  approved  of  as 
trustees  and  sub-trustees  by  the  Master,  all  resi- 
dent in  England.  Four  of  them  were  members 
of  a  Presbyterian  congregation  in  connexion 
with  the  establi^ed  Church  of  Scotland ;  four 
were  in  connexion  with  the  Secession  Church 
of  Scotland ;  and  the  rest  were  IndependenU. 
The  supplemental  information  sought  to  have 
it  declared  that  the  charity  was  only  for  the 
benefit  of  English  orthodox  dissenters  of  three 
classes,  viz.,  Independents,  Baptists,  and 
English  Presbyterians ;  and  that  no  members 
of  the  Scotch  Church  or  Secession  Church 
were  intended  to  take  any  benefit  in  the 
charity. 

Mr.  BetheU,  Mr.  Stuart,  Mr.  RoU,  and  Mr. 
Chandless,  appeared  for  the  relators,  arguing  at 
very  great  lengtii  in  favour  of  the  Independents, 
Baptists,  and  English  Presbyterians. 

Mr.  Swanston,  Mr.  J,  Parker,  Mr.  Malins, 
Mr.  Uoyd,  and  Mr.  Broughton,  appeared  on 
the  opposite  side. 

The  Vice-Chancellor  said,  in  determining 
the  Question,  he  was  bound  to  look  alone  at  the 
woras  of  the  deeds  under  which  the  property 
was  given,  and  in  doing  so  it  was  necessary 
for  him  to  resort  to  the  best  evidence  as  to  the 
meaning  of  the  colloquial  expressions  of  the 
time  when  the  deeds  were  executed,  and  from 
what  he  could  gather  from  the  face  of  the 
deeds,  it  appeared  to  him  an  essentiaUy  Eng- 
lish transaction  :  Lady  Hewley  herself  was 
English,  she  had  married  an  Englishman,  she 
desdt '  with  English  property,  and  all  her 
trustees  were  English.  The  deeds  of  1704 
and  1707  must  be  taken  to  form  parts  of  the 
same  transaction ;  that  was  the  opinion  of  the 
judges,  and  he  thought  it  was  the  fair  and  true 
legal  view  of  the  matter,  to  say  that  the  two 
deeds  were  so  blended  that  they  could  not  be 
separated.  The  question  then  was,  whether 
the  members  of  the  Kirk  of  Scotiand  or  mem- 
bers of  the  Secession  Church  could  be  com- 
prehended within  the  meaning  of  the  words 
"  Godly  preachers  of  Christ's  holy  GoepeL"  It 
was  clear  from  history  that,  though  to  a  cer- 
tain  extent  the  Scotch  Church  had  predomi- 
nated, their  system  of  Church  government  bad 
never  been  carried  into  effect  by  law  in  Eng- 
land.  Afker  the  act  of  Charles  a«  the  Toleration 


Shpenor  C9mi$  t  Vie$'f!kmmlhr.'^VUe  .CkmMBor  Km^Auoe. 
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Act  was  passed  in  1689>  then  eame  the  lumpy 
union,  as  it  was  called,  in  1691  >  which  was  dis* 
aohed  about  four  years  aftairard8,and  that  state 
of  iStoDgu  remained  the  same  at  Lady  Hewley's 
death.  Therefore,  in  1704,  she  was  makinf|r  a 
deed  when  the  words  "  Godly  preachers  " 
would  mean  orthodox  English  dissenters  of 
the  time.  That  was  his  opinion  of  the  words ; 
and  it  was  singular  that  Jjady  Hewley  had  her« 
self  expressed  that  the  objects  of  her  charity 
should  be  selected  from  Yorkshire  and  other 
northern  counties.  Now  the  word  counties  was 
easentially  an  English  term,  and  never  used  in 
Scotland, — another  reason  for  supposing  that 
the  charity  was  intended  to  be  a  purely  English 
one.  It  therefore  appeared  to  him  that  the 
recipients  of  the  charity  must  not  only  be  of 
a  portienlar  religious  denomination,  but  also 
must  have  the  local  character  of'  English,  and 
unlos  it  coujd  be  shown  that  there  was  a 
residence  to  a  considerable  extent  of  Scotch 
perBons  in  England,  the  ffenerality  of  the  ex- 
pression must  prevail,  and  the  charity  must  be 
conndered  as  a  provision  for  those  who  had 
the  character  of  orthodox  dissenters.  He 
should  therefore  declare  that  the  words  "Godly 
preachers  for  the  time  being  of  Christ's  holy 
Gospel,'*  in  the  deeds  of  1704  and  1707,  de- 
scribed generally  those  who  at  the  time  of 
Lady  Hewley's  death  were,  and  these  who 
thereafter  should  be,  orthodox  English  mi- 
nistcTB  of  dissenting  churches  and  congrega- 
tions essentially  and  substantially  in  doctnne 
and  discipline  the  same  as  the  orthodox  dis- 
senting congregations  existing  in  1704  and 
1707,  and  therefore,  that  orthodox  English 
^saenters  of  Baptist  and  Independent  congre- 
gations, and  Presbyterians  who  were  not 
united  to  or  under  the  Kirk  of  Scotland,  were 
alone  entitled  to  take  a  benefit  in  the  charity. 


Vitt^%wnttUot  Uuiglit  Idtntt. 
¥lrmmy.  Pulham.    Monday,  Feb.  21,  1848. 

CONDUCT   OP  TRUSTES. — COSTS. 

One  cf  Udo  trustees  of  a  settlement,  having 
r^fiued  to  concur  vnth  his  co-trustee  in  the 
transfer  of  the  funds,  the  subfeet  of  the 
settlement,    to    the  parties    entitled,    the 
Court,  considering  his  refusal  to  be  un- 
reasonable, ordered  him  to  pay  the  costs  of 
the  suit  thereby  rendered  necessary, 
Bt  a  deed  of  settlement,  dated  the  26th  of 
December,  1821,  made  before  the  marriage  of 
Harcourt  Rnnin  and  his  intended  wife,  trusts 
of  certain    sums    of   stock    were    declared, 
which  had  been  vested  in  J.  B.  Pulham  and 
Sdward  Boodle  for  the  wife  for  life,  and  after 
her  decease  for  H.  Firmin  for  life,  and  after 
the  decease  of  the  survivor,  upon  trust  to 
tnnsfer  the  same  unto  and  between  all  and 
erery  the  child  and  children  of  the  marriage, 
&c.,aa  H.  Firmm  and  his  wife  should  appoint^ 
^  in  default  thereof,  as  the  survivor  of  them 
vumld  appoint,  and  in  default  of  appmntment, 
^  trust  for  all  and  everv  the  child  and  chil- 
dren of  the  mBmuffe,  equafty  to  be  divided  ba- 


twwnor  ami»git  ihem»  if.more  .than.aiie»  sgxA 
if  but  one  than  the  whole  for  that  one  child; 
the  shares  of  sons  to  be  vested  interests  on 
their  respectively  attaining  the  age  of  21  years* 
and  the  shares  of  daughters  to  be  vested  in- 
terests on  their  respectively  attaining  that  age 
or  marrying,  which  should  first  happen ;  and  to 
be  respectively  assigned,  transferred,  and  made 
over  to  such  sons  and  daughters,  or  such  only 
child  accordingly,  as  soon  after  Ihe  same  should 
respectively  become  vested,  as  drcurnstanoefB 
would  permit.  There  were  two  children  only 
of  the  marriage : — a  son  who  died  under  agC!, 
and  a  daughter,  Frances  Caroline  Maria,  who 
attained  her  age  of  21  years  on  the  31st  of 
March,  1846.  The  wife  died  in  1824.  Neither 
power  of  appointment  was  exercised.  In 
March,  1846,  H.  Firmin  and  his  daughter 
took  the  opinion  of  Mr.  Morgan  the  actuary 
as  to  the  value  of  Uie  daughter's  reversionary 
interest,  and  he  valued  it  at  3,929/.  Thev  then 
requested  the  trustees  to  raise  4,000/.  cash  and 
set  it  apart  for  the  daughter,  and  transfer  the 
remainder  of  the  fund  to  H.  Firmin,  and  they 
ofiTered  to  execute  a  valid  release  to  the  trustees 
and  pay  all  their  costs.  The  trustees  were  well 
aware  of  the  state  of  the  family,  and  that,  sub- 
ject to  the  father's  interest,  the  daughter  was 
absolutely  entitled.  Mr.  Boodle  was  willing 
and  consented  to  do  as  he  was  asked,  but  Mr. 
Pulham  declined,  alleging  as  a  ground  of 
refusal  that  he  was  advised  that  he  could  not 
safely  do  so.  His  refusal  compelled  the  father 
and  daughter  to  raise  money  by  other  means, 
and  accordingly  in  October,  1846,  they  joined 
in  a  mortgage  of  their  interests  to  secure 
2,500/.  with  interest  at  5/.  per  cent.  Notice  of 
this  security  was  given  to  the  trustees,  and  in 
December  following  Mr.  Firmin,  his  daughter, 
and  the  mortgagees,  bv  notice  in  writing,  re- 
()uired  them  to  transfer  the  fund  into  their 
joint  names.  At  the  same  time  they  ofiTered  to 
execute  to  the  trustees  a  valid  release,  and  to 
pav  them  all  their  costs.  Mr.  Boodle  was 
willing  to  do  this,  but  Mr.  Pulham  still  re- 
fused, and  accordingly  the  suit  was  instituted 
by  the  mortgagors  and  mortgagees,  praying  a 
transfer  to  them.  The  defendant  Boodle  sub- 
mitted to  act  as  the  Court  should  direct,  but 
Mr.  Pulham  stated  that  his  refusal  was  on  the 
ground  of  a  belief  that  undue  influence  had 
been  exercised  by  the  father  over  the  daughter, 
and  that  the  transfer  would  not  be  for  her 
benefit. 

Mr.  Russell  and  Mr.  Shapter,  for  the  plain- 
tififs,  cited  WiUis  v.  Hiscox,  4  Myl.  &  Cr.  197  ; 
CampbeU  v.  Hume,  1  Y.  &  Coll.  C.  C.  664  ; 
Hampshire  v.  Bradley,  2  Coll.  34 ;  and  Knight 
V.  JVarton,  1  Russ.  &  Myl.  70. 

Mr.  fVigram  and  Mr.  Caley  ShadweU,  for 
the  defendants,  cited  the  cases  of  Playford  v. 
Playford,  4  Hare,  646;  Ooldsmid  v.  Goldsmid, 
Turn.  &  Russ.  445 ;  and  Whitmarsh  v.  Robert- 
son, 1  Y.  &  Coll.  C.  C.  716. 

His  Honour  said,  the  absolute  title  of  the 
father  and  daughter  in  the  first  case,  and  of 
the  four  plaintiffs  in  the  second  case,  depended 
on  whether  the  mother  was  deadf    whether 


n(»  mtktm  ctoum^.  wmmeat  tin 
Itadjr  mw  of  agSr  unl^  ^rivdier  noi  ap* 
MBlfaadbOTBadidii;  Not  ai«  o^  tbtfe 
yaMi  wa«  ev»  dJapBted  or  cpntioBccL  Tht 
Mdy  cUleal^r,  tnd  that  mafli  b^  one  only  of 
tfto  M»teM^  WMytha»1&RMBrh8dGMitnKted 
ft  Mcond  imniage^  uid  tliat  ■»!«•  inin«m» 
iMdbMiVNd;  ItWBStb&clpty-of  tbetmloe 
i»»MlfiBfy^IiimMdf  tint- «idi»iHinew»  WHS  not 
Mtd^  arc  diai  ibm  cUMghtv  wio  to  lonre  her 
Air  ahBfffr  He^  kowsfo^  im]»  no.  cndMiPwr 
tvaatisfy  himsitf  onthB  iobjact,  and  has  not 
agggoiited  thai:  ttem  waa  any  dUfenlliy  in  his 
Moartaniing  theaa  pomta*  He  has  acted 
tfroDBoaaly,  and  the  suit  waa  not  inatHartgd 
nilkoat  saihaent  raaaoBL.  Hie  fund  moat  be 
Onnsfamd.  Mr.  Palhaoi  onat  pay  his  own 
ooata  and  those  oi  tfaa-  pfanatiffi,  hot  the  pkin- 
tfb  BRist  pay  Mr,  BoMie'iB  coata  and  also  the 
taaCa»  chargea,  aad  a^enea  of  Bfr.  Fuiham 
Mbre  tfae  saiC 


Borrelt  t.  Biaek.    Trinity  Term,  1848. 

COSTS. — ^ACCCMU£ATR)N. — HBIB. 

Ihder  a  direction  ta  a  wiU  to  aeU  real  estate, 
invest  the  firx)ceeds,  and  accumuiate  the 
income  thereof  till  the  death  of  A^  and 
then  to  divide  the  fund  between  the  «icmo>- 
Mf  issue  of  A,y  tf  A»  survive  testator  by 
more  than  21  years,  the  heir  is  entitled  to 
the  income  of  the  whole  fund  from  the  ex- 
piration  of  the  21  years  to  the  death  of 
A. ;  and  he  will  take  it  as  personal^  not 
ns  real  estate, 

Whersrin  an  administration  suit,  it  appears 
the  fund  in  Court  consists  of  corpua  and 
aceumulated  income,  durinj^  more  than  21 
years  from  testators  deaths  qpserey  to 
what  extent  the  income  accumulated  after 
the  21  y^rs  expired  is  liable  to  the  costs 
of  the  suit,  whether  the  corpus  and  occa- 
mMlaUon>  within  21  years  are  to  bear  the 
costs  in  exoneration  (^,  or  rateably  with, 
the  subseauent  accumuiatiom. 

Thb  testator,  who  died  in  May,  1899,  di- 
raeted  his  ezecotora  to  s^  hia  real  and  per- 
aonid  estate,  invest  the  proeeedf^  and  accumii- 
kte  the  income  till  the  death  of  the  snrvivar 
of  his  two  sona  and  two  daughters,  and  dien 
to-  ^ride  the  fdnd  amongst  the  smrviving  issue 
of  his  said  children  and  the  two  children  of  a 
cEeceased  dlioghter,  per  stirpes,  TwentyK>ne 
yeara  from  me  testator's  decease  having  ex- 
pared,  and  one  of  his  sons  bemg  still  a&ve,  a 
ssBt  waa  instifnted  for  the  administration  of  t&e 
estate.  The  personalty  having  been  ezhaosted 
m  payment  of  debts,  nie  questkma  were,  fi^st, 
who  was  entitled  to  the  incomeof  the  fi»d 
fiom  the  expiration  of  21  years  fronv  the  tes- 
tator's deam  ?  and  secondly,  out  of  w&al  ftrad 
the  costs  of  the  suit  were  to*  be  paid. 

The  8oHciior~&eneral  and  Mr.  6.Ih  Batsett 
apyrod'  for  tbe-  plaintilfc. 

jfe;  f^/vmem  Mtytsy  for*  the* 
wmHa&n^tn  inrtatorli  hair. 


W  MfiftXHStr 


}igiK^Fmrhsr, Mr.  Ibmple,  Mr.  Wre^Ux, 

Ifiniifl^  and  Mr.  .BMerlai^fov  other  paites,        I 

ThaiiatqpaaatiaB ana  net  argom^  it  bang    I 
adnttedoBvthepactof  the  xasidiiary  kg^lM^ 
Ilka  aaxt  of  Idn  of  the  testator,  and  the  hdr-fl^ 
law  oi  the  testator^a  heir,  (who  had  died  pendiai    | 
the  suit»)  that  the  personal  representative  sL 
the  hek  was  entitLBd  to  the  mcome  of  the  fund 
from,  the  expicalioa  of  the  21  years^    Upon  tk    i 
other  qoeal&on 

The  Solieitior^aeneral  {Eomilly)  and  Mr.  6. 
L..  Bmssell  eantoBde4  that  the  costs  maitcoDK 
out  of  the  fundS)  in  Courty  namely,  the  torpu 
toad  aecaaMdntioM  within  21  years,  aad  the 
subsequent  accumulationa  lately.  Elboni 
V.  Goode,  hk  Sim.  l€b^ 

Mr.  Franais  Bayley,  far  the  personal  n^d* 
sentative  of  the  heir,  contended^  that  the  coeti 
of  the  suit  should  be  paad  out  of  the  proceeds 
of  the  sals,  of  the  real  estate^  and  the  valid 
aeeumulatioB  aa  the  primary  fimd.  Efitv. 
Marsden,  4  MyL  &  Cr.  2aK  In  Elbme  v. 
Qoodey  the  Vice-Chaneellor  professed  to  follow 
JSyre  v..Jlf(aradbi  upon  the  question  of  coaki, 
but  he  decided  in  dimet  opposition  to  that 
case,  for  he  ordered  the  caaU  to  be  paid  oat  of 
the  eorpue  and  the  acciimuiatioa  withia  21 
years  as  one  fund,,  and  the  subseqoeat  acca* 
muiation'  as  anotbsr  fiand,  in  the  proportkm 
which  those  fanda  boia  to  each  odwr.  Is 
Eyre  v.  Marsden,  as  appeared  from  ths  flegU- 
trar's  book,  these  waa  no  apportionment  of  tha 
general  costs  of  the  suit,  between  the  fooda  of 
the  residsory  legatees  aad  the  fooda  of  the 
hair-at*lamr  and  next  of  kin;  but  the  ffenaal 
easts  of  the  suit  were  paid  out  of  the  laod  of 
the  residuary  legatees,  that  is,  oat  of  the  eoiyai 
and  the  accHannl^on  withia  21  ysars  ezelBp 
sivelv.  This  appeased  from  the  judgment  of 
Lord  Cottenhami  ia^  the  seport  U  ^e  ^ 
Marsden,  in  6  Myl.  &  Cr.,  and  from  his  men- 
tioning that  case  in  Christian  v.  Forster,  2 
Phill.  164,  to  be  precisely  what  his  lordship 
intended.  There  waa  an  additional  reaa»^ 
this  case  why  the  corpus  should  be  appHed 
before  the  accumulations,  namely,  that  the 
fteid  was  wholly  the  produce  of  red  eatete, 
and  the  corpus  of  real*  estate  is  applicable  be- 
fore the  rents,  which  are  appFied  onlfinthe 
the  event  of  the  corpus  proving  dcficiiDt. 

The  A>«cffor-G«wralob8crved,  thattleorder 
in  JByre  v.  Miarsden,  as  drawn  up,  wai  not  in 
accordance  with  Lord  Cbttenham  s  judgment. 

Mt,  Temple  said,  the  aainates  of  Lord 
Cottenham's  order  in  Myre  v»  Marsdm  asR 
settled  with  gnat  care  by  Mr.  Tnabft. 

Sir  Jame»  nTigrmn,  V.  C,  mtimated  th^v 
thought  Lord  CoCteaham  intended  to  deaden 
Byre  v.  Marsden  aa  te  Vice-Chaacdior  <» 
Eacrland  in.  Ellmme  t.  Ckmde  ^^'PP^'^^ 
lordship  tahavedaddad  hs^^yre  v^J^n^da^ 
and  that  the-  qvestsan  aa  to  casta  was  vM^ 
V.  fifooib.  He  ceiW 
10  iilhna  Bfn  v.  Mtft^ 
and!  ha  shaold  make  tha^  i  -   •     --  - 

by  liasd  Cattcniwn  hs  that  i 
casttrwava  to  ha  oaii  ^^ 
lilei 


QtmrUi 


9a» 


latwnai.  aiulkfr  abtmld  huge  ittathtt  partus  ta 
iwdL  oat  thatdariarntiniu^ 


1848. 

BILL  OF  SXCBAMGK. —  SSSCUJU  INDQBSK- 
KENT.  —  LIABILITY  OF  SPECIAL  IN- 
DORSEE TO   HIS   1NDORBE1B. 

Where  a  party  indorses  a  biU  qf  exchtmge 
specially  to  A.,  B.,  and  C.  by  name,  who 
again  indorse  the  bill,  not  by  name,  but 
ly  lie    Otie  tmder  wUeh  ^isy  eany  on 
business,  a  presentmeni  for  paynteni  iyi  tke 
subsequent  indorsee  is  nevertheless  a  good 
presentment  as  against  the  party  who  m- 
iorsed  specicHy^ 
JSfier  a  general  indorsement  of  a  biU  of  ex- 
change the  operation  of  such  indorsement 
cannot  Be  Smited  by  a  special  endorsement. 
Special  case.    Action  by  plaintiflb  as  the 
luddero  of  a  biU  of  exchange,  against  defendant 
as  indorsee.    The  defendant,  who  had  received 
the  bin  from  his  bankers,  to  whom  it  had  been 
indorsed  gencndfy,  had  indorsed  it  specially  to 
thepUaiiffs  thw  :— 

''  P^  Mesm.  Barber,  Walker,  &  Go. 

"  Wm .  Wfi>OfSJblAK" 

aad  tfces  remitted  it*  t)o  them.  The  plttstiffii, 
upon  reespt  of  Ike  bill,  pmd  it  into  their 
bankers^  but  did  not  indorse  it  Barber,  Walker, 
and  Co.,  in  conformity  with- the  special  indorse* 
ontt  to  them,  bfot  mabrsed  it  **  The  Eastwood 
Compaay,'*  they  carrying  on  business  nnder 
that  Me.  The  bill  then  passed  through 
^^anoQs  other  hands  and  ultimately  was  in- 
doned  to  Jones,  Lloyd,  &  Co.,  who  presented 
it  according  to  the  acceptance  for  payment: 
payment  was  refrned  for  want  of  notice. 
Inere  bemg  on  the  bill  a  reference  to  CnnlifEe 
k  Co.,  ••  in  case  of  need,"  it  was  presented  to 
ten,  bm  &ey  reftued  to  pay  it  in  consequence 
flf  the  irregularity  of  the  indorsement.  AppH- 
eaS^OD  wa»  then  made  to  the  defendant  for  the 
SBoan^  which  not  being  paid,  this  action  was 
eBBuneDced. 

Cf  ompftw,  for  the  plaintiffs.  The  question 
hers  amounts  simply  to  this :— Could  the  party 
pKsenting  the  biH  have  given  a  good  dis- 
chnge  ?  The  case  of  Leonard  v.  Wilsoft,  2  C. 
k  Ml,  589»  is  an  express  authority.  He  also 
dM  8nntk  t.  CfoHbe,  Peake,  295. 

BtfeiB^  for  the  defendant.  A  decision  ad- 
to  his  cSent  would  entirely  upset  the 
r  long  eBtabHshed  amongst  bankers,  never 
to  py  a  biH  unless  it  be  regularly  indorsed. 
Ihia  WB8  not  a  questbn  as  to  the  liabBity  of 
the  acceptor,  but  of  an  indorser  who  indorsed 
yciaPy  t9  pay  to  certain  parties  by  whom 
Here  hsd  been  no  nresentment,  and,  as  it 
vould  appear  in  the  biO,  there  had'  been  no 
;  by  any  person  entitled  to  cfemand 


*  TIm  eaaer  was  not  again  mentioned,  it  being 
innid^  av  the  veporter  has  best'  inluiined,  that 
wB'iillElto'  flmdl  wa9  seavesfy,  fi  at  ail,  SM>re 


oflheeoate. 


{Moment  Sopfoaa  Bai ber«  Walker^  and  Gsl 
had  nmwB  mdorsed  t^  byi>  but  passed  it  by 
dslivsEv  only,,  no  sabaequent  holder  could,  have, 
daimea  as  agaiaat  diem»  [Aldei^sen^  B«.  You. 
sapf  itmuat  be  snob  a.  nvesentmant  aa  wonla. 
make  the  pMseat  defenaants  Uabls  iqyon  pr&^ 
sentmcnt  by  the  holder.l  That  was  what  was 
contended  for.  The  defendant  was  Uabte  (n&;r 
upon  the  contiact  which  he  had  entered  into,— *• 
a  contract  that  if  Barber,  Walker,  &  Co.,  or 
anypeaaoneiaiaaing  through  them,  should  not 
be  paid  upon  presentment  of  the  bill,  and 
notice  thereof  should  be  given  to  the  defend- 
ant, he  would  pa||itL  New  iCAe  indorsements 
had  been  set  out  ^Uy  in  the  declaration  ac- 
cording to  Ae  oM  form  of  pleading,  this 
liability  on  tha  part  of  the  ddendant  could 
never  have  been  made  to  appear  upon  the  de- 
claration, and  consequently  cannot  now  under 
the  present  form  of  pleadiiig  be  made  out  by#ie 
evidence.  [Pollock,  C.  B.  The  difficnltyhem 
arises  from  a  special  indorsement  following,  a 
general  indorsement.  I  have  always  under- 
stood that  the  special  cannot  operate  to  re- 
strain the  general  indofsenMnt:  Ctwnpiein* 
That  is  the  point  decided  in  Smith  v.  CZarle.] 
That  was  an  action  against  a  previous  indoraer, 
not  against  the  person  who  indorsed  specially, 
therefore  distinguishable  from  this  case.  Here 
the  defendants  by  their  indorsement  sayi  w 
will  pay  you  or  your  order  if  you.  indorse  itb 
The  defendant  does  not  indorse,  inasmuch  as 
an  indorsement  by  A.  H.  is  not  a  good  indorse- 
ment by  C.  D. ;.  UiBiefbre,  the  conditicuL  pre- 
cedent to  die  fulfilment  of  the  promise  waa 
not  pecfoEBied,  and  unless  the  plaintiff  can 
make  oat  a  title  thsough  the  special  indocsei* 
the  special  indorser  is  not  liable. 

CiHMttptoa,  in  rsp^.  The  custom  of  bankeaa 
is  not  of  that  general  character  contended  fioar  i 
it  is  a  rule  estaUishedfor  their  protection  to-ba 
carried  out  under  circumstances  when  they 
have  no  knowledge  o£  the  partiea  presenling 
the  bill,  but  if  the  bankers  know  those  partiea^ 
they  pay  the  bill.  In  Leonard  v.  Wilson,  it 
was  contended  tJie  bamkers  paid  at  their  own 
risk;  but  Lord  Lyndhwst»  C.  B.,  said  no,  tilat 
the  party  aigfat  hanre  maintained  an  action: 
upottieteaL  The  fallacy  on  the  other  sida 
ariaea  froaa  saying  that  the  presentoiAnt  niaai 
be  by  somebody  uades  the  special  indoraai- 
ment.  If  these  had  been  no  indorsemant 
in  blank,  the  preaeatment  woald  have  been 
perfectly  good  as  against  the  present  de- 
fendant, because  it  would  have  been  by  a 
person  capable  of  giving*  a  discharge.  There- 
fore, as^iMll  upon  the  authorities  as  upon  the 
general  prindfile,.  the  plaintiffs  were  entitled  ta 


Cwr.  ad,  tmlti, 
PollookyC  K,  June  ath^nowgaaw  judgmenU 
And  afterstating  the  frets,  said,— -The  ^uestiona 
are,  was  the  bill  duly  presented  for  payments  ma 
the  acceptor  bonna  to  pay  the  bill  upon  that 
presentment  ?  We  think  he  was,  and  that  the 
caae  o£  Leammd  n.  Wiitomm  pfaciae^iirpAt. 
la  that  amAaimmikmmmUkn  Hkm  C^mdt 
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wliicb  the  indoner  takes  upon  himself?  It  is 
this, — I  promise  to  pay  any  one  authorised  by 
my  special  indorser  to  receive  the  money,  uf 
the  acceptor  fails  to  pay.  The  special  indorse- 
ment, imder  the  circumstances,  makes  no  dif- 
ference whatever.     It  would  be  most  incon- 


venient to  have  two  sorts  of  presentment,  one 
to  bind  a  certain  class  of  indorsers,  another, 
another  class  of  indorsers.  Upon  the  authoiity 
of  Leonard  v.  Wilson,  and  upon  the  conconent 
opinion  of  Westminster  Hall  upon  this  matter, 
we  think  the  plaintiffs  are  entitled  to  recover. 
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AFFIDAVIT   OF   DEBT. 

A  plaintiff  making  an  affidavit  of  debt  under 
the  5  &  6  Vict.  c.  122,  should  chum  what  re- 
mains due  to  him  after  giving  credit  for  what 
is  due  from  him  to  the  defendant.  Where  a 
plaintiff  erroneously  made  an  affidavit  of  debt 
claiming  lOZ.  more  than  was  reall^r^ue,  but  the 
mistake  was  explained  by  the  particulars  of  de- 
mand annexed  to  the  affidavit,  the  Court  re- 
fiised  to  allow  the  defendant  his  costs  of  suit 
under  the  19th  section  of  the  act.  Wilding  v. 
Temperley,  36  L.  O.  54. 

AMENDING   BILL. 

Upon  the  allowance  of  a  demurrer,  the  ques- 
tion of  costs  and  liberty  to  amend  are  in  the 
discretion  of  the  Court;  and  for  the  purpose  of 
determining  them,  the  Court,  to  some  extent, 
has  regard  to  the  statements  in  the  bill,  though 
admitted  only  for  the  purposes  of  the  demurrer. 
Schneider  v.  Lhardi,  9  Beav.  461. 

See  Security  for  Costs. 

APPEAL. 

Where,  after  the  trial  of  an  issue  directed  by 
the  Court  below,  the  party  who  failed  appealed 
from  the  order  directing  it,  the  Lord  Chan- 
cellor, in  reversing  the  order  and  directing  a 
new  issue,  refused  the  other  party  the  costs  of  I 
the  appeal,  but  reserved  them.  Parker  v. 
MorreU,  2  Phill.  463. 

CONTEMPT* 

Thaation. — ^The  proceedings  under  an  order 
for  the  taxation  of  costs  are  not  irregular,  be- 
>  the  party  piosecnitng  them  may  be  in 


contempt  during  part  of  the  time.    Newtw  t. 
Bicketts,  36  L.  O.  11. 

COUNSEL. 

Hearing  of  cause. — On  taxation  of  costs  as 
between  party  and  party,  the  costs  of  a  brief 
on  the  hearing  for  a  junior  counsel  who  drew 
the  pleadings,  but  was  subsequently  called 
within  the  Bar,  will  be  allowed,  notwithstand- 
ing briefs  on  the  hearing  were  also  delivered  to 
another  Queen's  counsel  and  a  junior.  Carter 
V.  Barnard,  36  L.  0. 113. 

COURT  OF  RSaUESTS. 

1.  Suggestion. — At  the  time  the  debt,  for 
which  an  action  was  brought,  was  contracted, 
the  plaintiff  asked  the  defendant  where  he  re- 
sided, and  was  told  by  him  that  he  resided  at 
No.  4,  Manchester  Buildings,  in  consequence 
of  which  the  goods  were  sent  there,  and  re- 
peated conversations  were  had  with  the  d^ 
fendant  there,  in  none  of  which  did  he  give 
the  plaintiff  any  reason  to  think  that  he  had 
any  other  residence.  The  writ  described  him 
as  of  Manchester  Buildings,  and  to  the  writ  he 
appeared  and  pleaded,  and  no  objection  was 
made  to  the  description  of  the  residence  until 
after  trial  and  verdict :  Held,  on  motion  to 
enter  a  suggestion  under  a  Court  of  Bequests' 
Act,  that  Uie  defendant  was  precluded  from 
showing  that  in  point  of  fact  ne  resided  else- 
where, and  within  the  jurisdiction  of  the  Court 
of  Requests :  Hetd,  also,  on  motion  to  set  aside 
the  taxation  of  costs,  the  final  judgment  signed 
on  the  above  verdict,  and  writ  of  execution 
issued,  that,  as  there  was  no  suggestion  on  the 
roll,  the  plaintiff's  judgment  for  costs  wa«,  on 
the  face  of  it,  regular.  JBofiit^  v.  NetrioSf  4 
D.  &  L.  632. 

2.  The  Isle  of  Wight  Court  of  RequeiU  Act, 
(46  G.  3,  c.  Ixvi.,  s.  40,)  enacts,  that  "if  any 
action  for  any  debt  recoverable  by  virtue  of 
this  act  in  the  said  Court  of  Requests,  shall  be 
commenced  in  any  other  Court,  the  plaintin 
in  such  action,  &c.,  "  shall  not,  by  reason  of  a 
verdict  for  him,"  &c.,  "  or  otherwise,  have  or 
be  entitled  to  any  costs  whatever."  A  writ  of 
summons  was  sued  out  in  this  Court  on  the 
1st  of  Dec,  1846,  for  a  debt  recoveraUe  in  the 
Court  of  Requests,  but  was  not  served  tiO  the 
28th  of  March,  and  judgment  by  default  signed 
on  the  20th  of  April  following.  On  the  J2nfl 
of  March,  a  County  Court  was  substituted  fj 
the  Court  of  Requests,  under  the  9&^0  Y«^ 
c.  95 :  Held,  on  motion  to  enter  a  suggestioD 
to  deprive  the  plaintiff  of  costs,  onaer  the 
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Conrt  of  Remiests'  Act,  that  tliat  act  was  not 
rq)eakd  by  the  9  &  10  Vict.  c.  95,  8.  S,  so  far 
IS  rekted  to  the  depriving  the  plaintiffs  of 

C06U. 

HeU  also,  that  the  motion  was  not  too  late, 
althoo^  judgment  by  default  had  been  signed 
is  an  action  of  debt,  and  execution  issued. 
Warlwg  v.  Read,  5  D.  &  L.  71. 

CneeittdiDthejadgmeat:  Borbidger.  Marvin, 
1D.&L.605. 

COCNTY   COURT. 

1.  JKff  qf  Exchange, — SaggeeHtm  to  deprive 
pleki^  of  costs. — ^The  plaintiff  brought  an  ac- 
tion in  the  Superior  Court  against  the  defend- 
ant, u  the  acceptor  of  a  bill  of  exchange  for 
122.,  and  obtuned  a  verdict  for  tbat  amount, 
upon  which  an  application  was  made  to  enter  a 
angj^eation  on  the  roU  to  deprive  the  plaintiff  of 
bis  coata  under  the  139th  section  of  9  &  10 
VkL  c.  95.  The  affidavit  stated  all  the  facts 
oeceaaaiy  to  show  that  the  defendant  was  en- 
titled to  be  sued  in  the  County  Court  of  Clerk- 
enwell,  hot  omitted  to  state  that  the  judge  who 
tried  the  cause  did  not  grant  a  certificate  to  the 
plaintiff,  that  the  cause  was  a  proper  one  to  be 
brought  in  the  Superior  (^urt,  an  objection 
beinff  taken  to  the  affidavit  on  this  ground : 
Ueia,  that  it  was  not  necessary  for  the  defend- 
ant to  native  that  foct,  for  it  being  in  tbe 
nature  of  an  exception,  should  come  fiom  the 
plaintiff,  if  he  relied  on  it,  to  show  that  the  cer- 
tificate had  been  given. 

He2i,  alao,  that  bills  of  exchange  are  included 
in  tbe  general  words  of  the  58th  section,  and 
not  being  within  the  excepted  cases,  the  ddisnd- 
antwaa  entitled  to  enter  the  suggestion  under 
the  129th  aection  to  deprive  the  juaintiff  of  his 
costs.  NM  V.  Rhodes,  36  L.  O.  69. 

2.  Suggestion  to  deprive  of  costs, — Insvfft- 
cieicgofi^^aDii. — ^To  support  a  rule  for  enter- 
ing a  suggestion  upon  tbe  record,  in  order  to 
dqirive  a  plaintiff  of  costs,  under  the  County 
Courts'  Act,  9  &  10  Vict.  c.  95,  s.  129,  the  de- 
fendant's affidavits  must  negative  the  causes 
specified  in  the  128th  section,  and  by  a  refer- 
ence thereto,  excepted  from  the  operation  of 
the  I39th  section,  which  takes  away  the  right 
to  C08U.    Meetan  v.  ^fichols,  36  L.  O.  149- 

3.  The  affidavit  in  support  of  a  rule  to  enter 
^  BQggesdon  to  deprive  a  plaintiff  of  costs 
tinder  the  County  Courts'  Act,  9  &  10  Vict.  c. 
95,  a.  129,  must  show  that  the  cause  of  action 
^roae  within  the  jurisdiction  of  the  County 
Court  within  whicn  the  defendant  dwelt  or 
carried  on  business  at  the  time  of  the  action 
bn)pght,  as  required  by  the  128th  section. 
Saikif  V.  Robson,  36  L.  0.  168. 

4.  Where  the  affidavit  in  support  of  an  ap- 
plication to  enter  a  suggestion  on  the  record  to 
deprive  the  plaintiff  of  cosU,  under  the  9  &  10 
Vict.  c.  95,  omitted  to  state  that  the  defendant 
^as  within  the  jurisdiction  of  the  Small  Debts 
Court,  *'at  the  time  of  the  action  brought :" 
Held,ihaX  it  was  insufficient  to  warrant  the 
granting  of  a  rule  to  enter  the  suggestion. 
Maikew  y.BroughaU,  36  L.  0. 190. 


DISMISSING   BILL. 

Costs  of  matwn, — A  defendant,  whose  motion 
to  dismiss  was  answered  by  a  replication,  re- 
fusing to  accept  costs  for  preparing  and  serving 
the  notice,  ana  proceeding  with  his  motion,  it 
was  refused  with  costs,  mmus  20«.  Wright  ▼• 
Angle,  6  Hare,  109. 

Case  cited  ia  the  judgment :  Piper  v.  Gittens, 
11  Sim.  282. 

SXKCUTTON   FOR  COSTS   ONLY. 

Writ  of  error. — ^As  to  whether  the  stat.  7  & 
8  Vict.  c.  96,  s.  57,  operates  to  protect  Siplam* 
t\ff  who  had  been  nonsuited  from  being  taken 
in  execution  under  a  ca.  sa.  for  costs.    Qiuere. 

In  such  a  case,  however,  the  Court  refused 
to  treat  as  frivolous  a  writ  of  error  founded  on 
the  award  of  a  writ  of  ca.  sa.  in  the  record  ot 
judgment,  and  to  allow  the  defendant  to  issue 
execution  notwithstanding.  Newton  v.  Lora 
Albert  Congngham,  35  L.  O.  614. 

SXKCUTORS. 

On  an  application  under  the  3  &  4  W.  4,  c 
42,  s.  31,  to  exempt  plaintiffs  who  are  executors 
from  costs,  the  Court  will  not  look  so  much  as 
to  whether  the  jdaintiffs  have  proceeded  bond 
fide  in  the  action,  and  i^th  a  fair  and  reason- 
able belief  as  to  the  justice  of  their  claim,  as  to 
whether  the  defendamt  has  been  guilty  of  any 
misrepresentation  or  deception  to  induce  them 
to  bring  their  action. 

Mere  silence  by  a  defendant  as  to  the  nature 
of  his  defence,  is  not  sufficient  ground  for  such 
an  application,  although  it  may  have  mduced 
the  plaintifi  to  proceed  with  thie  action.  Birk" 
heady.  North,  4  D.  &  L.  732. 

Case  cited  in  tbe  judgment :  Sontbgpite  t.  Crow* 
ley,  1  Bing.  N.  C.  522  ;  1  Scott,  374. 

IMPSRTINKNCK. 

Petition. —  A  mere  suggestion  by  counsel 
that  a  ^tition  is  impertinent  by  reason  of  its 
length  is  not  a  sufficient  ground  for  the  Court 
to  proceed  under  the  ia2nd  Order  of  May, 
1845,  to  make  the  petitioner  pay  tiie  costs 
occasioned  by  tiie  unnecessary  or  improper 

rts  of  the  petition.     Exparte  Qotobed,  35 
O.  589. 

INJUNCTION. 

See  Patent. 

LANDS   CLAUSK8   CONSOLIDATION  ACT. 

Where  a  railway  company  purchase^  lands 
belonging  to  a  tenant  for  life,  out  subject  to 
an  annuity  in  favour  of  two  persons  prior  to 
the  estate  for  life,  on  a  petition  for  payment  of 
the  purchase-money  out  of  Court  and  invest- 
ment, the  railway  company  ordered  to  pay  the 
costs  of  both  the  annmtants.  In  re  the  London 
and  North- Western  Railway  Company,  36  L.  O. 
11. 

PATSNT. 

Jn/Bnctum.— Upon  the  invasion  of  a  patent 
right,  the  party  complaining  has  a  right  to  the 
protection  of  an  injunction,  althbugh  the  other 
party  may  promise  to  commit  no  further  in* 
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fruupementy  and  mEy-fnfer^ 
^ifimBS  ifa  bm ;  nd  of  fthe 
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Qiuertf,  whether  in  such  m  icae  fflie  CSmat 
wiU  gbe  an  account  of  damagias,  Qtary  v. 
^br^oii,  1  De  G.  &  S.  9. 

PA.VPB1U 

E^Mly  of  rfleieiiipf wii/^^A  plMotiefi;  Bunig  in 
fgnmi  pauperu^  broa|^  -fais  Ml  to  'vedecm  two 
Mjglt^i  but  was  lueldto  be  «iitHiBd  to  tedeem 
ODB'OBly,  mod  the  iBoitp;af|^  wis  jiBnwed  to 
add  ias  eoets  of  the  aoit,  an  veapeot  of  both 
ertates^  to  die  prineipd  and  interest  due  to  bkn 
OB  lihe  security  of  the  wdeeaiflble 
^  T.  AGidA;to«, «  Hare,  M. 


PJBTinON. 

See  Impertinence  :  Stop  Order, 
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ihe  ih  fimilli   pleaded  four 

em,  «De  of  wbioh  was  bad.  *I%e  oaaae  stood 
trial  at  the  SooiBBer  Aaons,  ^M^  bait  was 
iSkm  made  a  leraanet.  'Hie  defepdaats  after- 
wards obtained  leave  to  «meHd,  by  siibatkuting 
aoMtherplea  in  tbe  mom  nfidie  bad  one,  4m 
pvfment  of  the  coats  of  ihe  amfnidiiMiiii,  wfaidi 
were  paid.  The  cause  was  tiisd  at  the  Spiiag 
Aosiaes,  1846,  when  tbe  dafendaato  bad  a  ver- 
Aet  on  the  issue  on  Ite  amended  plea,  and  tbe 
liamtiff  on  ihe  other  three  isauas :  HeUL,  that 
Ae  pluntiff  was  entitled  to  the  eoats  «f  the 
remanet.  Waller  t.  Blackhok,  1SM.<&W. 
716. 

8BCTJT11TY  TO»  CO«TB. 

Demurrer, — Amendment. — Axl  order  for  the 
plaintiff  to  fpve  security  for  costs  may  be  ob- 
tamed,  as  of  course,  upon  a  statement  showing 
HhaX  be  is  out  of  the  jurisdiction,  introduced  by 
amaadment  after  a  dpiuntr  aQowe^  although 
ftfi  deHuldant,  knowii^  the  plaintiff  to  be  out 
of  tbe  juiis^tion,  has  previously  permitted 
lum  to  prooeed  in  the  cause  without  requiring 
security.     WyUie  v.  EUice,  36  L.  O.  165, 

SMALL  DABTB'  act. 

See  County  Court, 

STOP   OSDKJL. 

Wbero  a  petition  was  presented  by  parties 
antitled  to  a  Tund  in  Court  which  had  become 
fistributabk,  for  payment  to  themselves  and  a 
mortgageeif  on  a  stop  order  bainff  applied  for 
hf  m6  mortgagee,  he  was  refused  the  costs  of 


bis  application. 
Ml 


Hook  y.  Roberts^  35  L.  0. 


BXJOfiSSTIQtK. 

See  Court  qf  Requests;  County  Courts. 

TAXATlOir. 

1.  Ssraic«  ef  worroiit— Pan^M&r-A  dafand- 
Mt,  afjTMgt  whom  the  UQ  has  been  diamiased 
with  coals,  to  be  paid  by  ihe  plaintiff,  and  re- 
Oeiyad  by  the  pfanatiff  ont  of  iba  estate  to  bei 


adaahn^tered  ia^e  ca88e,is  n0t%Bfmd  toierre 
Ihe  parties  interested  in^he  estate  w)thawn^ 
rant  to  afttend  tbe  tacataon,  but  mayproeeeA  wifli 
the  taxation,  serving  the  plaintiff  only  with  fin 
wsarant.    Lauder  t.  htfferwole,  6  Hare,  Ts. 

B.  Nofwe.— A.  notice  of  taxataon  dated  fM 
Fefctnary,  "for  ^  to^morremr  wasjDitt  ^reoj^ 
the  door  of  the  office  «ff  tiiepbuntiff'B  sttoniey, 
between .7  and  8  o'clookin  the  ovenmgaClbe 
24th,  no  one  being  in  attendanoe.  Fhe  derk 
on  receiving  it  the  next  day,  supposed  from  the 
date  of  the  notice,  fiiat  the  time  for  taxation 
hadpasaed:  iieM,jiograiiBdliarxevieonigtlie 
taxafioi^  and  ibat  Ibe  notice  ana  aaflasMt. 
Qramt  v.  Haofaaaie,  5  D.  &  L.  1S9. 

3.  &i»ev.-*Wlhere,  ia  aa  action  for  dgfa> 
mation,  in  wbidi  thededaration  contained  thm 
counts,  a  verdict  passed  at  tbe  time  ior  tiie  cb- 
Cendant  on  tbe  issue  of  net  gaitey  aa  to  ^  too 
first  coimts,  and  lor  ^  plamtiff  on  the  issaeof 
not  ginlty  to  tbe  third;  aad  for  the  plaintif  on 
ootain  epecm  pleas  dfjoslafieatLon;  andjedg- 
mentfortbeplaiBliffQiiiAieiasae  if  notgail^ 
to  the  liurd  count,  waa  afterwania  aExeited,  on 
the  groand  of  the  inaafieieacy  of  tbe  const: 
Heldi<m  aaotioa  to  seview  the  tazatioa,  ^dot 
the  defendant  was  not  entilded  to  ihe  gennl 
costs  of  the  oaaae.  Jbaw  v.  jBnool«  4  D.  &  Ii, 
677. 

4.  Submmienf^ de/mdamt  to  pUmdJPs  ds. 
iBoad, — IfUerhoiUry  appUemtiom, — Wfaarai 
bin  had  been  filed,  and  the  <W^>^^«nt  then- 
upon  submitted  to  the  demaiid  of  the  plaiotiff; 
on  an  application  by  the  plaintiff  that  the  cssts 
of  the  MBit  might  foe  taxed  and  paid  by  ihe  de- 
fendant, jwxtbent  any  finther  pitMseeding  in  tbe 
canae  being  taken,  order  made  aceordiDg^. 
mnierr.  PitetOli, 36 L.  O.  62. 

See  Contempt, 

TBU8TSK. 

1.  Fraud  alleged,  hU  not  proved, --k  bill 
contidned  allegations  of  great  fraud  agaixitt 
trustees,  which  all  failed.  Tbe  trustees  were 
removed,  but  not,  however,  on  tbe  ground  of 
misconduct :  HM,  that  they  were  entitled  to 
the  costs  of  the  whole  suit.  Passiaffkam  v. 
Sherbom,  9  Beav.  424. 

2.  ^coim^ — CkarUy. — Though  a  tnutee 
for  a  public  charity  is  not  called  on  for  20 
years  by  the  body  to  whom  be  is  accountable  to 
account  yet  it  is  bis  duty  to  render  Ins  ac- 
counts to  each  body,  without  reqtnsition  j  an4} 
if  he  do  not,  be  is  liable  to  ibe  costs  of  on  in- 
formation filed  to  compel  an  account,  even 
although  in  tbe  result  tbe  charity  prove  to  be 
indebted  to  such  trustee. 

A.  trustee  for  a  cbarity,  against  whom  an 
information  was  property  ffled,  made  a  case  by 
has  answer,  frmn  which  it  must  have  been 
manifiMt  tbat  tbe  traatee  was  not  a  debtorto 
the  charity,  aad  that  tbe  result  of  tridng  d» 
acoosmto  wiould  not  be  of  advantage  to  the 
«teafty.  A  decree  waa  neveitbelees  aoogbt  and 
™*«n»i^j  directing  the  acoomta  to  be  taken : 
Held,  thai  no  costa  subseouent  to  tbe  besring 
oagbt  to  be  given  on  eitber  side. 
General  v.  0»6f,  i  Dn  G.  *  S.  156. 


DIGEST,    AND   JOURNAL   OF   JURISPRUDENCE. 


SATURDAY,  JULY  22,  1848. 
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Pertinet,  et  nescire  malum  est»  agitamus." 


OPERATION    OF   THE    COUNTY 
COURTS. 


The  proverb  that  **  a  new  broom  sweeps 
clean,"  is  contradicted  by  the  new  County ! 
Courts.  They  are  amongst  the  latest 
creations  of  the  spirit  of  legal  change.! 
Little  more  than  twelve  months  have 
passed  since  they  came  into  operation,  and 
they  have  excited  as  great  a  variety  of 
complaints,  and  as  large  an  amount  of 
dissatisfaction,  as  any  legal  institutions  of 
the  longest  standing.  The  representatives 
of  that  branch  of  the  government,  within 
whose  department  the  superintendence  of 
such  matters  lies,  frankly  admit  the  evils 
with  which  the  present  system  is  fraught, 
but  they  have  not  been  able  to  determine 
upon  the  appropriate  remedy,  and  it  now 
seems  more  than  probable,  that  another  year 
will  elapse  before  any  measure  is  passed  for 
altering  the  constitution  or  practice  of  the 
Comity  Courts. 

One  of   the  grievances    lately  brought' 
under  the  consideration  of  parliament  has  | 
been,  the  inability  of  suitors  to  procure  the , 
necessary  advice  and  assistance,  by  reason 
of  the  non-residence  of  the  clerks  in  the 
Court  towns.     Sir  James  Graham  alluded, 
in  the  House  of  Commons,  to  an  instance 
in  which  a  County  Court  clerk    resided 
above  60  miles  from  any  town  in  which  a 
Court  was  holden,  and  the  Home  Secretary 
admitted  that  his  attention  had  been  di- 
rected to  similar  instances,  and  that  he  was 
in  communication  with  the  judges  of  the 
County  Courts  on  the  subject.     We  appre- 
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bend  it  will  be  found  in  this  case,  as  in 
many  others,  that  the  fault  rests  rather 
with  the  law  than  the  officer.  As  these 
Courts  are  now  constituted,  it  does  not 
seem  to  be  reasonable  to  expect  that  a  com* 
patent  person  should  be  found  Ir*  every 
bourt  town,  to  perfui'm  the  duties  whicn 
devolve  upon  the  clerk,  and  if  the  officer 
does  not  reside  in  the  town  or  its  immediate 
vicinity,  so  as  to  be  enabled  to  attend  every 
day  duriuff  office  hours,  it  seems  to  be  very 
immaterial,  so  far  as  the  public  are  con- 
cerned, how  far  from  the  town  he  may 
reside. 

The  24th  section  of  the  act  (9  &  lOTict. 
c.  95,)  provides,  that  for  every  Court  there 
shall  be  a  clerk,  who  shall  be  an  attome}' 
of  one  of  the  Superior  Courts,  appointed  by 
the  judge,  subject  to  the  approval  of  the 
Lord  Chancellor ;  and  until  otherwise  di- 
rected by  her  Majesty,  with  the  advice  of 
her  Privy  Council,  every  such  clerk  shall 
be  paid  by  fees,  and  in  cases  requiring  the 
same,  such  assistant  clerks  as  may  be  ne- 
cessary shall  be  provided  and  paid  hy  the 
clerk  of  the  Court.  By  the  following 
sections  it  is  further  provided,  that  in 
populous  districts  the  Lord  Chancellor  may 
direct  two  persons  to  be  appobted  to  exe- 
cute jointly  the  office  of  clerk,  dividing  the 
duties  and  emoluments ;  and,  in  case  of 
illness,  &c.,  the  clerk,  with  the  approval  of 
the  judge,  may  appoint  a  deputy.  The 
duties  of  the  clerks  are  thus  described  by 
the  27th  section : — The  clerk  of  the  Court, 
with  such  assistant  clerks  as  aforesaid,  shall 
issue  all  summonses,  warrants,  precepts, 
and  writs  of  execution,    and  register  all 
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orders  and  judiz^neuts,  and  keep  an  account 
of  all  fees  and  fines  paid  or  payable,  and  of 
all  monies  paid  into  and  out  of  Court,  and 
shall  enter  an  account  of  all  such  fees,  fines, 
and  monies  in  a  book  kept  for  that  purpose, 
and  at  such  times  as  directed  submit  his 
accounts  to  be  audited  or  settled  hj  the 
treasurer.  For  the  discharge  of  these 
onerous  and  multifarious  duties  the  clerk, 
as  our  readers  are  aware,  is  paid  by  fees, 
taken  according  to  a  schedule  annexed  to 
the  act,  which  fees  may  be  reduced,  but 
cannot  be  augmented,  by  the  Secretary  for 
the  Home  Department,  with  the  consent  of 
the  Treasuiy.  As  already  stated,  it  is  pro- 
vided that  her  Majesty,  with  the  advice  of 
the  Privy  Council,  may  order  the  officers  of 
the  Court  to  be  paid  by  salaries  instead  of 
fees,  but  that  the  greatest  salaries  receivable 
shall  be  1.200/.  by  a  judge,  and  600/.  by  a 
clerk,  exclusive  of  all  salaries  to  his  clerks 
employed  in  the  business  of  the  Court,  and 
other  expenses  incidental  to  his  office, 
(ss.  39  &  40,)  but  the  advisers  of  the 
Crown  have  not  yet  thought  fit  to  recom- 
mend the  exercise  of  the  power  conferred 
by  the  sections  last  referred  to. 

The  system  of  payment  to  officers  by 
fe^S,  conclemned  and  abolished  in  the  Su- 
perior CouiiS,  where  everything  is  within 
the  knowledge  and  observation  of  the  public 
and  the  legal  profession,  was  deemed  suit- 
able and  adopted  in  respect  of  the  officers 
of  the  County  Courts,  which  are  often  held 
in  remote  localities,  frequented  by  suitors 
not  always  of  the  most  intelligent  class, 
and  rarely  attended  by  professional  men  of 
standing  or  respectabili^.  In  some  dis- 
tricts the  clerk  has  a  dozen  or  even  a 
greater  number  of  Court  towns  to  attend. 
He  conceives  he  performs  his  duty  by 
attending  the  Court  when  the  judge  is  pre- 
siding, and  exercising  a  general  superin- 
tendence over  his  assistants.  An  office 
must  be  opened  in  each  town,  however,  for 
issuing  summonses  and  warrants,  paying 
and  receiving  money,  and  the  performance 
of  the  various  other  duties  which  do  not 
require  the  personal  presence  of  the  judge. 
In  each  Court  town  of  a  district,  therefore, 
there  must  be  an  assistant  clerk,  who  is 
paid  by  the  clerk  of  the  Court  out  of  the 
fees  received  under  the  act,  and  the  return 
presented  to  the  House  of  Commons  some 
short  time  since,  shows  that  the  fees  re- 
ceived by  each  clerk  are  most  unequal,  and 
bear  no  proportion  to  the  number  of  towns 
comprised  in  his  district,  or  the  number  of 
assistants  he  is  compelled  to  employ. 
The  clerks'  fees  in  nine  months^  ending  on 


the  3 1st  December  last,  in  ihe  ChestOT 
district,  amounted  to  2,119/.,  and  in  the 
Dorsetshire  district,  only  to  717/.  Assnm- 
inff  that  a  clerk  was  compelled  to  keep  half- 
a-dozen  assistants — a  single  clerk  in  each 
of  six  towns — how  is  it  possible  he  could 
provide  and  pay  competent  persons  out  of 
the  fees  provided  by  the  act,  and  find  a 
reasonable  compensation  for  his  own  labour 
and  responsibility  out  of  the  surplus?  As 
may  be  expected,  in  many  instances,  per- 
sons are  found  acting  as  assistant  clerks 
who  are,  from  want  of  education  and  experi- 
ence in  mutters  connected  with  the  admi- 
nistration of  justice,  not  only  wholly  inca- 
pable of  usefully  advising  or  assisting 
others,  but  who  are  positively  incompetent 
to  discharge  the  ordinary  routine  duties  of 
the  office. 

The  consequences  of  this,  unsatisfactory 
state  of  things  will  be  aggravated  by  the 
decision  of  the  Court  of  Queen's  Bench,  in 
a  case  of  Exparie  Lee,  \n  which  judgment 
was  pronounced  shortly  before  the  de- 
parture of  the  judges  on  circuit.  In  that 
case  an  attorney  was  retained  for  a  client 
in  the  County  Court  in  a  case  where  the 
damage  amounted  to  more  than  4Qs,  and 
less  than  5/.  He  sought  to  charge  his  client 
for  the  services  actually  performed  accord- 
ing to  the  usual  scale  of  charges,  but  upon  re- 
feiring  the  bill  of  costs  to  the  Master  for 
taxation,  that  officer  was  of  opinion  that 
he  was  prohibited  by  the  act  from  allowing 
a  larger  sum  to  the  attorney  under  any  cir- 
cumstances than  10«.  The  Court  of 
Queen's  Bench,  after  taking  time  to  de- 
liberate, came  to  the  conclusion  that  the 
Master  had  put  the  true  construction  upon 
the  91st  section;  and  that  no  attorney 
was  entitled  to  recover  from  his  own  client, 
any  more  than  from  the  adverse  party,  a 
greater  sum  than  was  provided  for  by  the 
act. 

The  provision  which  admits  of  this  con- 
struction, as  we  had  before  occasion  to  re- 
mark, is  framed  in  direct  opposition  to  the 
recommendation  of  the  Common  Law  Com- 
missioners, who,  in  their  fifth  report,  re- 
ferring to  this  subject,  say:— "In  the 
arrangement  of  costs  it  is  necessary  to 
guard  against  two  extremes,  each  of  which 
would  be  attended  with  mischief  to  tJic 
suitor  ;  for  whilst  the  practice  of  ah  inferior 
Court  must  be  regulated  by  a  principle  of 
strict  economy,  it  is  of  importance  to  guard 
against  the  mischief  which  would  result 
from  such  a  reduction  of  costs  as  would  ne- 
cessarily exclude  the  more  respectable 
members  of  the  profession  from  managing 
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salts,  and  throw  the  husiness  mto  the  hands 
of  need v^  and  unprincipled  practitioners." 
Again  tfecy  say, — "  It  appears  to  us,  after 
mach  consideration,  that  professional  aid 
in  the  conduct  of  a  cause,  even  where  the 
demand  does  not  exceed  5/.,  ought  not  to 
be  excluded ;  and  to  require  all  to  appear 
and  plead  their  causes  in  person,  without 
regard  to  age,  sex,   condition,   or  mental 
capacity,  would  frequently  he  productive  of 
hardship,  if  not  of  positive  injustice."    The 
act  has  heen  framed  so  as  to  produce,  not 
oal?  the  miscliief  and  injustice  which  the 
Common  Law  Commissioners  suggested  as 
certain  to  occur,  if  respectable  practitioners 
were  excluded,  and  parties  left  to  conduct 
their  own  causes,  without  reference  to  the 
relative  capacity  and  integrity  of  the  indi- 
viduals, but  an  additional  element  of  evil 
has  been  introduced,  by  paying  the  officers 
of  the  Court  upon  a  principle  and  in  a 
manner,  which  causes  the  least  affluent  and 
most  numerous  section  of  the  community  to 
associate  in  their  own  minds  the  administra- 
tion of  justice  and  the  exactions  of  the 
chandlers  shop. 

It  appears  by  the  return  already  alluded 
tOy  that  in  the  course  of  nine  months  the 
amount  of  fees    received   in  the  County 
Courts  was  not  less  than  25o,437/.}  whilst 
the   number   of   plaints    that    reached    a 
hearing  did   not  exceed  276,000.      More 
than    half    of    the     whole    number    of 
plaints  entered  were  for  sums  not  exceed- 
ing 2/. ;  so  that,  upon  an  average,  nearly 
R  has  been  paid  m  fees  for  every  cause 
that   came   to   a  hearing.     From  the  in- 
genuity which  we  understand  is  displayed 
iu  miutiplying  the  occasions  upon  which 
fees  are  .payable,  and  the  exemplary  diU- 
gence  manifested  in  the  collection,  we  should 
not  be  surprised  to  find  that  the  return  for 
the  second  nine  months,  which  will  termi- 
nate on  the  30th  of  September,  exhibits  an 
augmentation  in  the  receipt  of  Court  fees, 
sufficient  to  render  a  Chancellor  of  the  Ex- 
chequer, susceptible  of  ordinary  weakness, 
envious.     The  longer  the  fee  system  is  con- 
tinued the  more  unwilling  will  the  officers 
of  the  County  Courts  be  to  fall  back  upon 
the  hmitcd  salaries  provided  by  the  act,  and 
should  it  endure  much  longer,  no  doubt  its 
abotitbn  will  be  followed  by  a  claim  for 
compensation. 

Perhaps  it  is  not  to  he  regretted  that  the 
goTernment  do  not  propose  any  immediate 
amendment  of  the  County  Courts  Act.  The 
principle  upon  which  it  was  framed,  of  dis- 
ooantenancing,  and  in  effect  prohibiting, 
suitors   from    obtaining  the  assistance  of 


competent  persons,  is  so  essentially  defec- 
tive, and  evinces  such  an  ignorance  of  the 
wants  of  society,  that  it  is  desirable  its 
operation  should  he  universally  felt  and 
understood. 


THE  BANKRUPT  LAW  CONSOLIDA- 
TION  BILL. 

We  understand  that  the  Select  Committee 
to  which  the  House  of  Lords  referred  this 
bill,  has  commenced  its  labours,  and  that 
there  is  some  probability  of  a  report  being 
made  before  the  termination  of  the  present 
Session.  The  sooner  all  the  information 
that  can  he  collected  is  obtained  the  better, 
but  we  should  greatly  regret  anything  like 
precipitation  in  a  matter  of  so  much  im- 
portance, and  which  has  already  been  the 
subject  of  such  repeated  disappointments. 
The  evidence  taken  during  the  present 
Session  should  be  printed,  and  the  bill  re- 
introduced at  the  commencement  of  the 
next  Session. 

As  the  framer  has  taken  for  his  model 
in  point  of  form  the  bill  drawn  hv  the 
Criminal  Law  Commissioners,  it  would  be 
desirable  that  the  course  pursued  in  obtain- 
ing information  and  suggestions  from  prac- 
tical men  by  the  Commissioners  should  be 
adopted  with  regard  to  the  Bankruptcy 
Law  Amendment  Bill.  The  Commissioners 
caused  a  number  of  questions  to  be  framed, 
relating  to  different  branches  of  their  in- 
quiry, which  were  numerically  arranged, 
printed,  and  sent  round  to  every  person  who 
was  suggested  as  capable  of  giving,  or 
willing  to  give,  assistance.  Bv  tliis  means 
a  fund  of  information,  and  some  most 
valuable  suggestions,  were  obtained,  which 
might  probably  have  been  lost,  but  for  this 
mode  of  proceeding. 

The  practice  varies  so  much  before  each 
of  the  Commissioners,  and  the  rules  pro- 
pounded and  acted  upon  are,  in  general,  so 
vague,  ill-defined,  and  contradictory,  that 
we  doubt  if  any  individual,  however  observ- 
ant or  intelligent,  can  be  said  to  be  a  master 
of  every  branch  of  the  subject.  On  the 
other  hand,  we  are  satisfied  that  no  person 
who  has  practised  in  bankruptcy,  either  as 
a  barrister,  a  solicitor,  or  even  as  an  ac- 
countant, could  fail,  if  he  thought  fit,  to 
suggest  alterations  which  would  be  at  least 
deserving  of  consideration.  If  the  Com- 
missioners and  their  officers  are  the  only 
persons  to  be  consulted,  without  meaning 
them  any  disrespect  individually  or  col- 
lectively, we  are  satisfied  the  bill  before 
parliament  will  be  as  unsatisfactory  to  the 
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prpfesBion  aiid  the  public  as  any  of  its 


Whilst  alluding  to  this  subject,  we  may 
refer  to  a  conraimiication  from  an  intelligent 
correspondent,  who  expresses  some  well- 
founded  doubts,  whether  the  statement 
made  by  Lord  Brougham  in  the  House  of 
Lords,  as  to  the  number  of  appeals  from 
the  decisions  of  the  Bankrupt  (>ommis- 
sioners,  as  mentioned  in  our  lest  number, 
antCy  p.  218,)  can  be  correct?  His  lordship 
is  said  to  have  stated,  that  the  average 
number  of  appeals  tlid  not  exceed  fifteen 
annually,  and  our  correspondent  suggests, 
that  this  statement  could  only  have  referred 
to  appeals  from  the  decisions  of  a  single 


From  15,000/.  to  20,000/.,  20Z.  This  is 
2«.  3rf.  per  cent." 

The  suggestion  is,  that  an  even  sum  of  1 
per  cent,  be  imposed,  or  more,  if  an  in- 
creased revenue  be  required. 

A  covenant  for  payment  of  money  is  ex- 
empt from  the  ad  valorem  duty,  although 
in  its  legal  effect  this  security  is  scarcely 
distinguishable  from  a  bond;  it  is  sug- 
gested it  should  be  subject  to  the  same 
duty.  . 

It  is  also  recommended  that  the  duty  on 
mortgages  should  be  on  the  same  scale  as 
on  bonds — I  per  cent. 

With  regard  to  settlements,  it  appears 
that    on    sums  under    1,000/.,  the   duty 


not  to  the  cases  in  which  an  appeal  is 
taken  upon  petition  to  the  Court  of  Vice- 
Chancellor  Knight  Bruce,  exercising  the 
powers  of  the  Court  of  Review,  under  the 
act  of  last  Session,  (10  &  11  Vict.  c.  102, 
s.  2).  It  is  tndy  observed,  that  bankrupt 
petitions  appear  in  the  Vice-Chancellor's 
paper,  two  days  in  every  week,  and  that  the 
average  number  is  between  a  dozen  and  a 
score.  A  majority  of  those  petitions  relate 
to  disputed  adjudications,  the  admission  or 
rejection  of  proofs  of  debts,  and  other 
matters  previously  determined  by  a  Com- 
missioner. The  aggregate  number  in  the 
course  of  the  year  must  greatly  exceed  the 
number  whichLord  Brougham  is  supposed 
to  have  stated,  and,  upon  consideration,  it 
is  quite  obvious  that  his  lordship  has  been 
misreported  in  this  matter,  or  was  misin- 
formed as  to  the  fact. 


Commissioner  to  a  Subdivision  Court,  and  amounts  to  a  per  centage  of  /*.,  whdst  on 

"  ■  all  sums  above  that  amount  it  averages 
2*.  3//.  It  is  proposed  on  this  class  of 
deeds  to  make  an  equal  rate  of  2  J  per  cent, 
nnd  it  is  urged,  that  as  settlements  are  as 
effectual  for  the  devolution  of  personal  pro- 
perty as  wills,  these  should,  therefore,  at 
least  pay  the  same  duty  as  probates,  if  not 
a  higher  one,  since  they  are  the  means  of 
evading  legacy  duty. 

On  settlements  of  railipag  stock  or  shares, 
which  are  at  present  exempt  from  duty,  a 
rate  of  2i  per  cent,  is  suggested  t»  be  im- 
posed. It  seems  that  this  descnpUon  of 
property  was  not  contemplated  when  the  act 
was  nassed. 

The  probate  dufg  on  personal  property 
is  also  levied  on  an  unequal  principle. 
Thus,— 

"  On  200/.  and  not  exceeding  300/.,  the 
medium  rate  is  2/.  per  cent.  On  4,000*.  aaa 
not  exceeding  5.000/.,  it  is  U.  1 5s.  On  1 6,0W/. 
and  not  exceeding  18.000/.,  it  is  1/.  13*.  ^» 
45,000/.  and  not  exceeding  £0,000/.,  i^^J*  j! 
On  90,000/.  and  not  exceeding  100,000*.,  »^ 
is  ]/.  Ss.  Oil  700,000/.  and  not  exceeding 
600,000/.,  it  is  1/.  8^.  And  on  1,000,000/.  and 
upwards,  it  is  1/.  10^." 

It  is  proposed   that  sums  below  20- 
should  be  exempted,  and  that  an  equal  rate 
of  2  per  cent,  should  be  imposed  on  all  sums 
above  that  amount,— less  if  an  additiooai 
revenue  is  not  required,  and  more  if  an  *  ' 
ditional  revenue  be  required.    [^'^^  ^^..  ^^ 
more  reasonable  since  equality  in  tfi^*;\ 
is  recognized  already  in  the   legacy  dune* 
which  are  assessed  at  an  equal  rate,  ^b^tn 
the  property  be  large  or  small.    1/  a»y     * 
tinction  is  to  be  made,  it  might  with  jusn 
be  on  a  scale  increasing  with  the  amouni 
the  property.  _   _„. 

By  the  readjustment  of  these  Stajnps^ 
the    Annual    Certificate    Duty    migtit 
abolished,  widiout  injury  to  the  revenue. 


INEQUALITY  OF  THE  STAMP  LAWS. 

SUG6S«TED    AMENDMENTS. —  CERTIFCATE 
nOTY. 

A  "London  Solicitor"  has  sent  a 
civcQlar  to  his  brethren,  showing  the  un- 
eoBAl  bearing  of  the  existing  Stamp  Laws, 
with  suggestions  for  their  amendment.  He 
observes,  the  larger  the  transaction  the 
better  in  general  can  it  afford  the  tax,  but 
that  justice  seems  at  least  to  require  the 
equality  of  taxation. 

We  ahall  select  some  of  his  examples, 
sbiming  the  vast  disproportion  both  of  the 
tax  en  small  and  on  lai^e  sums  : 

**  On  a  bond  or  on  a  warrant  of  attorney  given 
as  security  for  payment  of  money  the  duty 
on  a  turn  of  50/.  and  not  exceeding  100/.  is 
1/.  10». 

This  is  a  medium  rate  of  2  per  cent. 

From  300/.  to  500/.,  4/.    This  is  1  per  cent. 

From  500/.  to  1,000/.,  5/.  This  iji  13«.  4(/. 
per  cent. 

From  4,000/.  to  5,000/.,  9/.  This  is  4«.  per 
cent. 


It  will  doubtless  have  been  obseired  in 
the  public  jcmrnals,  that  on  Toesc^  last, 
the  10th  iustant,  when  Lord  Bobert  Gros- 
Tenor*8  motion  for  bringing  in  the  hil\  to 
repeal  this  tax  stood  first  upon  the  list,  the 
House  was  "  counted  oat,"  and  the  motion 
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THE  ANNUAL  CERTIFICATE  TAX.    at  once,  and  falls  on  those  who  can  lewt  afford 
-  it  and  have  least  business.    These  evils  will  bt 

avoided  by  my  plan,  and  if  those  who  have  the 
power  ave  really  desirous  of  dtnng  justice  and 
Qoing  away  with  at  least  two-thirds  of  the  in* 
justice  and  oppression,  they  can  do  so  witho«t 
injuring  the  revenue. 

**  You  say  this  tax  will  be  repealed  with  more 
I  difficulty  than  the  present  duty ;  there  I  must 

"dropped.'*     The  List  of  Members  in'the !  ^"^^  ^.^  7^?^  opinion  though  I  do  not  l^now  « 
TTniie^  ««  ♦i.^  *•    «  •*  *  J   •         .    whafit  IS  founded ;  for  assuming  it  to  be  nght. 

House  at  the  time  it  was  counted  is  not  the  change  ^viU  be  so  beneficial  and  the  inju.. 
quite  correct,  for  we  know  of  the  presence  l  tice  so  lessened,  that  the  risk  you  apprehend 
at  least  of  two  solieitors  whose  names  are  may  well  be  encoantered.'' 
omitted. 

These  delays  are  most  unfortunate.  It 
may  be  no  consolation,  but  it  appears  that 
the  goveminent  itself,  with  regard  to  many 
of  its  own  projects,  is  in  no  better  situation 
tiian  the  attorneys.  The  Prime  Minister  is 
already  obliged  to  defer  until  another  Session 
the  further  consideration  of  several  import- 
aat  measures,  such  as.  the  Navigation  Laws» 
the  Jewish  Disabilities,  the  Law  of  Election 
in  Ireland  ;  and  it  is  not  improbable  that 
other  bills  will  be  lost  before  the  close  of 
the  Session. 

We  understand  that  the  Chancellor  of 
the  Exchequer  will  not  consent  even  to  the 
introdoctipa  of  the  Bill  to  fiep^  the  Cer- 
tificate Duty ;  for  whilst  it  seems  that  he 
cannot  ^eny  the  objectionable  natmre  of  the 
tax,  nor  the  justice  of  the  claim  to  redress, 
be  thinks  there  are  other  taxes  equally  or 
more  entitled  to  remission,  and  apprehends, 
iC  he  assents  to  the  introduction  of  the 
measure,  that  it  may  gain  some  precedence. 
The  Bight  Honourable  Grentleman  might 
provide  agaioat  this  inference  by  such  state- 
ment as  he  may  feel  justified  in  making ; 
but  we  cannot  perceive  any  just  epround  for 
rejecting  the  bill  in  limine.  Let  the  House 
hare  the  subject  fairly  before  it  for  consi- 
deration, or  let  it  be  understood  that  an 
early  amendment  of  the  Stamp  Laws  will 
take  place,  and  this  subject  be  included  in 
the  scheme,  or  that  it  will  form  part  of  a 
fomeral  revision  of  the  system  of  taxation, 
a»A  the  profession  will  "bide  its  time," 
though  we  think  the  daim  stands  upon 
sDch  peculiar  grounds  that  it  might  be  dealt 
with  separately. 


Our  correspondent  P.  R.  A.  thus  replies 
to  our  last  observations  : — 

"The pavment  of  small  sums, shilUngs  and 
sixpences,  bv  attome^rs,  as  proposed,  may  be 
s  'Tax  on  tne  Administration  of  Justice,  to  be 
paid  bff  attorneys,'  I  mean  it  as  a  substitute 
for  the  tax  on  the  same  administration  paid  by 
the  said  pwrties  in  a  lumping  sum  of  12/.,  which 
ccushea  two-thirds  of  our  profession  by  coming 


PROPOSED  ABOUTION  OF  GRA.NP 
JURIES. 

The  following  is  a  copy  of  a  presentment  by 
the  Grand  Jury  to  the  Judges  presiding  at 
the  Central  Criminal  Court,  on  the  l^th  d|iy 
of  May  last,  recommending  the  Abolition  of 
Grand  Juries  within  the  jurisdiction  of  that 
Court  :-^ 

"Middlesex  Grand  Jury. 
"  Seventh  SessUm,  "May,  1848. 

"  Re^ofefd,— That  the  Grand  Jury  for  the 
Central  Criminal  Court  ought,  dn  the  opinion 
of  this  Grand  Jury,  to  be  abolished  within  the 
limits  of  the  stipendiary  magistrates.  That  in  , 
London  and  the  suburbs,  and  within  the  juris- 
diction of  this  Court,  the  accused  parties  are 
committed  for  trial  by  an  intelligent  body  of 
stipendiary  magistrates,  responsible  to  the 
power  by  whom  they  are  appointed;  that«uch 
ma^atrates  can  have  no  local  or  personal  in- 
terest whatever  to  bias  judgment,  and  whose  • 
proceedings  are  conducted  in  open  Courts,  and  • 
reported  daily  by  the  public  press.  The  fur- 
ther inquiry  by  the  Grand  Jurv  is  therefore 
particularly  unnecessary  within  the  jurisdiction 
of  this  Court ;  and  it  also  appears  to  us,  that  it 
frustrates  the  ends  of  justice,  and  is  often  the 
means  of  extortion,  and  of  innocent  paxties 
being  unjustly  accused. 

"That  it  thus  affords  an  opportnnity  for 
corruption,  and  for  tampering  witn  prosecutors 
and  witnesses,  to  induce  them  to  alter  or  sup-  < 
press  their  evidence  given  before  the  police 
magistrates,  and  thus  is  a  means  of  wealthy 
offenders  escaping  from  justice.  It  entails 
great  delay  and  loss  of  time  upon  parties  prose- 
cuting: to  the  humbler  classes,  this  delay  and 
consequent  idleness  is  demoraliaiag,  and'^e 
middle  and  richer  classes  will  freqvMntly  aUow : 
an  offender  to  pass  unpunished,  rather  than 
prosecute  in  the  Central  Criminal  Court. 

"The  parties  are  compelled  frequently  to 
attend  before  the  magistrates  two  or  three 
times  before  the  depositions  are  completed,  and 
the  case  ready  to  be  sent  for  trial.  They  then 
have  again  to  attend  before  the  Grand  Jury, 
and  perhaps  are  kept  waiting,  on  an  average, 
two  days.      After  which  they  have  again  to 
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wait/ frequently  for  several  days,   until   the 
cause  is  tried. 

"  In  cases  where  the  bill  is  ignored  before  the 
Grand  Jury,  if  it  be  in  consequence  of  insuffi- 
cient evidence,  in  addition  to  the  loss  of  time 
ta  parties  so  attending  to  prosecute,  a  great  in- 
justice is  done  to  them,  and  to  the  public,  if 
the  guilty  party  be  suffered  to  escape,  because 
the  evidence  may  have  been  altered  or  sup- 
pressed. 

"  Geo.  H.  Rickards,  ForemanJ* 


At  the  Sessions  held  in  the  Central  Criminal 
Court,  on  the  16th  June,  the  foregoing  present- 
ment, made  by  the  Middlesex  Grand  Jury  on 
the  18th  of  May  last,  having  been  read,  it  was 

"BMoteerf,  — That  this  Grand  Jury  fully 
concurs  in  such  presentment,  and  that  this 
resolution  be  communicated  to  the  Court,  and 
a  copy  thereof  be  forwarded  by  the  Foreman  to 
the  Secretary  of  State  for  the  Home  Depart- 
ment, and  to  the  members  for  the  county." 
(Signed)  Thos.  Nblson,  Foreman. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 


Having  in  our  last  number  printed  the 
Tsrious  **  Topics  of  Inquiry,"  issued  by  the 
Committee  of  Management  of  this  Associa- 
tion, we  are  desirous  thus  early  of  calling 
the  attention  of  our  readers  (whether  mem- 
bers of  the  association  or  not)  to  the  im- 
portant subjects  they  involve. 

The  Committee,  we  believe,  are  desirous 
of  ascertaining  the  views  and  feelings  of  the 
whole  profession,  and  in  order  to  give  those 
views  and  feelings  eifective  power,  it  is  evi- 
dent that  the  Committee  should  be  fur- 
nished with  facts  and  illustrations,  not  only 
sound  and  valuable,  but  as  numerous  and 
comprehensive  as  possible.  We  are  sure 
that  communications  are  invited,  not  only 
in  support  of,  but  in  opposition  to,  the 
views  which  are  shadowed  forth  in  the 
Topics,  wherever  it  majr  appear  that  those 
views  are  unsound  or  objectionable  to  any 
of  the  profession.  The  power  of  the  asso- 
ciation for  good  must  depend  upon  its 
embodying,  as  far  as  possible,  the  result  of 
the  taned  thought  and  experience  of  our 
scattered  and  far  too  disunited  body. 

Should  any  of  our  readers  be  too  much 
engaged  to  send  a  formal  communication  to 
the  Committee,  they  may  select  a  few  points 
and  send  us  their  hints,  which  we  will  en- 
deavour to  follow  up  for  the  general  goocL 


SOCIETY  FOR  PROMOTING  THE 
AMENDMENT  OF  THE  LAW. 

THE     FIFTH    ANNUAL    REPOBT    OF    THE 
COUNCIL. 

It  is  with  much  satisfaction  that  the  Council 
are  able,  in  presentiufr  their  fifth  annual  Report 
to  the  Society,  again  to  congratulate  its  mem- 
bers upon  the  increased  support  which  it  is  has 
received,  upon  the  proofs  afforded  in  many 
ways  of  the  hold  taken  by  it  upon  public 
esteem. 

Whether  they  consider  the  steady  growth  of 
the  pecuniary  resources  of  the  society,  or  the 
larger  attendance  at  its  public  meetings,  or  the 
still  more  important  circumstance  of  the  in- 
creasing numbers  who  take  part  in  its  ord'uuuy 
discussions,  and  contribute  their  valuable  as- 
sistance to  mature  the  suggestions  originally 
elaborated  by  its  committees, — in  whichever  of 
these  directions  they  turn  their  eyes,  your 
council  see  much  from  which  to  draw  encou- 
ragement for  the  present,  and  hopeful  auguries 
for  the  future.  Your  council  have  declared  in 
former  reports,  and  would  now  repeat,  that  they 
attach  far  more  importance  to  the  value  than  to 
the  multiplicity  of  the  suggestions  which  pro- 
ceed from  the  Society,  and  if  your  committees 
appeared  to  them  to  need  any  caution,  they 
would  rather  press  upon  them  the  pithy  advice 
given  to  the  literary  student  in  the  old  maxim, 
which  urges  him  to  read  multum  nan  msUa, 
than  seek  to  draw  from  their  labours  results 
more  numerous,  but  less  perfect. 

Your  council,  then,  are  far  from  thinkiofc 
that  the  Society  has  any  reason  to  be  dissatia- 
fied  with  the  activity  of  its  several  committees,— 
even  in  point  of  quantity,  the  result  of  their 
labours  is  not  inconsiderable,  while  of  the  value 
of  the  reports  which  have  been  presented  to  the 
Society  since  its  last  annual  meeting,  there  can 
be  but  one  opinion. 

In  proof  of  this  assertion,  your  council  would 
more  particularly  refer  to  the  two-fold  reports 
of  the  committee  on  the  Law  of  Real  Property, 
upon  the  Law  of  Fixtures,  and  upon  that  ques- 
tion, which,  under  the  name  of  Tenant  Right, 
has  recently  excited  so  much  interest,— the 
question  of  the  claim  of  agricultural  tenants 
to  compensation  for  unexhausted  outlay  upon 
the  soil.  These  reports  have  been  admitted, 
not  only  by  the  legal  profession,  but  by  the 
agricultural  community,  to  contain  the  clearest, 
fullest,  and  most  impartial  exposition  of  the 
subjects  treated  of  in  them  which  had  appeared, 
and  your  council  belie\'e  that  they  have  had  a 
material  influence,  not  only  on  the  deliberations 
of  the  committee  of  the  House  of  Commons 
appointed  in  the  present  session  on  agricultural 
customs,  but  in  bringing  about  a  right  under- 
standing among  all  parties  interested  in  the 
subject. 

I^ot  less  important,  though  perhaps  less 
attractive  to  the  general  public,  are  the  reports 
and  papers  which  have  proceeded  from  the 
equity  committee,  upon  that  fertile  subject  of 
complaint^ — the  system  of  procedure  in  the 
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Masters'  Offices  of  the  Court  of  Chancer7. 
These  reports  have  demonstrated  that  the 
system  now  pursued  must  be  entirely  changed, 
and  the  proposals  have  met  with  the  cordial 
sympathy  of  the  public. 

In  the  Committee  on  Common  Law,  the 
consideration  of  a  proposal  simplifying  the 
first  steps  of  actions  for  debt,  in  cases  where 
the  sums  sought  to  be  recovered  are  too  large 
to  be  sued  for  in  the  County  Courts,  has  been 
made  the  subject  of  a  report,  which  is  still 
under  discussion  in  the  Society ;  while  another 
report  on  the  important  question  of  the  pro- 
penal  for  introducing  into  the  Superior  Courts 
the  practice  already  adopted  in  the  County 
Courts,  of  admitting  the  parties  to  the  record 
to  ^ve  evidence  in  their  own  favour,  and 
ma£ng  them  liable  to  examination  at  the  in- 
stance of  their  opponent,  is  ready  to  be 
presented* 

Lastly,  a  question  of  the  highest  social 
importance, — the  amendment  of  the  law  of 
divorce  for  adultery,  with  respect  to  the  mode 
by  which  the  injured  party  can  obtain  the 
power  of  contracting  a  second  marriage, — has 
occupied  much  of  the  attention  as  weU  of  the 
Committee  on  Ecclesiastical  Law  as  of  the  So- 
ciety at  large.  The  report  on  this  subject  is 
now  also  ready. 

The  council  feel  that,  while  they  can  point  to 
such  proofs  of  activity,  they  are  justified  in 
congratulating  the  Society  upon  the  continued 
energy  of  its  members. 

If  the  Society  did  nothing  more  than  keep 
alive  the  desire  for  the  amendment  of  the  law, 
hy  serving  as  a  rallying  point  round  which  law 
reformers  might  gather,  and  derive  encourage- 
ment from  meeting  each  other,  it  would  do 
much.  But  it  does  much  more.  It  not  only 
strengthens  the  desire,  but  it  furnishes  weapons 
for  the  fight.  The  plans  of  reform  which  it 
has  advocated  will  be  found  to  enter  into 
various  schemes,  brought  forward,  apparently, 
without  connexion  with  the  Society.  For 
example,  a  petition  has  recently  been  presented 
U)  the  Lord  Chancellor,  in  the  name  of  a  large 
hody  of  influential  solicitors,  earnestly  praying 
for  the  introduction  of  extensive  alterations  in 
many  points  of  the  practice  of  the  Court  of 
Chancery,  and  especially  that  of  the  Master's 
offices.  Let  these  reforms  be  compared  with 
those  recommended  in  the  difierent  reports  of 
the  Equity  Committee  of  this  Society,  and  the 
wmilarity  of  the  plans,  proposed  will  be,  in 
Jnany  rrspects,  apparent. 

Again :  a  bill,  now  on .  the  point  of  being 
s^t  to  the  House  of  Lords  from  the  other 
house,  was  introduced  early  in  the  present 
session,  by  the  government,  for  facilitating  the 
winding-up  of  the  affairs  of  joint-stock  com- 
panies. One  of  its  leading  provisions  is  to  give 
to  the  Masters  of  the  Court  of  Chancery,  in 
all  matters  connected  with  the  varied  interests 
involved  in  such  concerns,  the  power  to  make 
orders  to  be  enforced  as  orders  of  the  Court, 
object  only  to  appeal:  in  fact,  to  convert  the 
Master  from  an  officer,  whose  duty  it  is  only 
to  give  information  to  the  Court  upon  points 


,  referred  to  him,  into  a  judge,  whose 
fecisions  'are  binding  till  appealed  mm.  If 
the  reports  of  the  Equity  Committee,  alreadv 
alluded  to,  are  examined,  the  same  proposal, 
only  applied  to  a  more  extended  range  of  cases, 
will  be  found  to  occupy  a  prominent  place 
among  the  reforms  suggested  by  them. 

Other  instances  might  be  adduced  of  the 
adoption,  in  influential  quarters,  of  plans  advo- 
cated in  the  reports  of  the  Society :  but  theso 
may  suffice  to  show  that  its  efforts  are  not 
thrown  away,  even  when  no  direct  result  may 
appear  immediately  to  proceed  from  them. 

This  indirect  influence  the  council  in  part 
attribute  to  the  zealous  co-operation  of  the 
**  Law  Review  "  which,  in  addition  to  the  regu- 
lar notice  of  the  proceedings  of  the  Society,  has 
republished  many  of  its  most  valuable  reports, 
thus  procuring  them  circulation  in  quarters 
where  otherwise  they  might  not  obtain  access. 

The  interesting  lectures  in  which  Mr.  Stew- 
art has  so  ably  expounded  the  defects  of  our 
present  system  of  conveying  real  property,  and 
pointed  out  the  appropnate  remedy,  have  been 
another  valuable  auxiliary,  during  the  past  year, 
in  diffusing  a  knowledge  of  the  measures  of 
law  reform  advocated  by  this  Society,  for  which 
the  council  wish  to  express,  in  the  name  of  the 
Society,  their  grateful  thanks. 

Nor  can  vour  council  refrain  from  remind- 
ing the  Society  of  the  inestimable  advantages 
derived  from  the  biilliant  and  elaborate  speech 
of  their  noble  president,  who,  on  the  12th  oiT 
May  last,  brought  the  whole  subject  of  the 
Amendment  of  the  Law  before  the  tlouse  of 
Lords,  and  enforced,  hi  the  most  striking  man- 
ner, many  of  the  proposals  made  by  the  com- 
mittees of  this  Society. 

But  if  there  is  reason  for  the  Society  to  con- 
gratulate itself  on  its  past  success,  the  council 
would  use  that  success  as  a  powerful  argument 
with  its  members  not  to  slacken  in  their  exer- 
tions. If  something  has  been  done,  much  re- 
mains to  do.  The  funds  of  the  Society,  though 
showing  a  steady  increase,  are  still  far  from 
sufficient  for  achieving  all  that  ought  to  be 
done,  in  order  effectually  to  promote  the  objects 
it  has  in  view.  For  instance,  the  formation  of 
a  good  Ubrary  of  books  of  reference  on  legal 
and  legislative  subjects,  is  a  matter  which  the 
council  have  much  at  heart,  but  have  not  at 
present  the  means  of  effecting. 

Urgently,  therefore,  would  they  press  upon 
those  members  of  the  Society  who  may  not  be 
able  otherwise  to  assist  in  its  work,  at  least,  if 
possible,  to  aid  it  by  procuring  the  accession  of 
new  members. 

Still  more,  however,  are  they  anxious  to  urge 
upon  all  those  members  of  the  Society  whose 
avocations  permit  them,  to  contribute,  at  least, 
in  some  one  point,  to  the  Amendment  of  the 
Law,  by  bringing  forward  a  subject  for  con- 
sideration in  its  committees. 

No  work  of  any  real  value  can  be  accom- 
plished without  great  labour  3  and  your  council 
are  anxious  to  impress  on  the  Society  their 
opinion  that  its  very  existence  depends  on  the 
care  with  which  its  reports  are  prepared,  and 
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their  being  directed  to  those  defects  in  the  law 
.which  admit  of  a  remedy. 

Your  council  again  surrender  the  trust  com- 
mitted, to  them  into  your  hands,  desirous, 
should  you  please  to  re-elect  them,  of  endea- 
vouring to  discharge  the  important  duties  which 
devolved  on  them^  but  wiling,  also,  to  see  them 
placed,  should  you  wisli  it,  in  other  Hands. 

12,  Regent  Streei,June  21,  1848. 


REMUNERATION    TO    SOLIGITOHS 
FOR  CONVEYANCING  BUSINESS. 


"Wb  deem  it  useful  to  collect  from  all 
available  sources,  and  to  record  in  our 
pages^  suggestions  and  remarks  relating  to 
{iiofessional  remuneration^  and  the  best 
mode  of  adjusting  tiie  amount.  We  there^ 
fore  extract  from  the  Third  Lecture  of  Mr. 
James  Stewart,  on  the  means  of  fkcilitating 
the  Transfer  of  Land,  the  following  state- 
ments and  ohservations,  in  regard  to  a  Ge- 
neral Register  o/Ikeds,  under  the  head  of 

*'  Mode  of  Remuneration. 

*'  The  first,  and  perhaps  the  most  important, 
alteration  which  should  accompany  it,  is  a 
change  in  the  mode  of  remuneration  to  the  le/?al 
)>rofession.  You  know,  gentlemen,  that  the 
nsual  mode  of  payment  for  preparing  deeds  and 
for  perusing  abstracts  is  by  the  lenfl[th  of  the 
instrument  drawn  or  perused.  I  think  this  is 
Ycry  generally  admitted  to  be  a  bad  mode  of 
payment.  The  only  question  is  as  to  the  sub- 
stitute for  remuneration  by  length.  For  what 
is  this  mode  of  remuneration  ?  Both  the  bar- 
rister and  solicitor  are  paid,  not  for  the  labour, 
the  skill,  or  the  talent  which  he  has  expended, 
"but  simply  bjthe  length  of  the  instrument  pre* 
pared  by  him,  or  emploved  by  him  in  the 
course  of  his  professional  duties.  Skill  and 
talent  obviously  cannot  be  measured  by  length, 
neither  can  labour  be  so  measured,  for  it  is 
often  more  easy  to  compose  a  long  instrument 
than  a  short  one.  The  degree  of  care  and 
labour  mainly  depends  on  the  habits  and  con- 
science of  the  draftsman ;  but  the  only  point 
looked  at,  so  far  as  remuneration  is  concerned, 
is  the  length.  Skill  and  labour,  therefore,  are 
not  insured,  but  length  is.  This,  it  must  be 
admitted,  is  bad  in  itself;  as  a  system  should 
be  adopted  which,  so  far  as  it  is  possible,  will 
insure  what  is  absolutely  necessary,  and  not 
what  may  very  well  be  dispensed  with.  Some 
documents  must,  indeed*  be  long ;  many  may 
well  be  short ;  but  all  should  be  the  fruit  of 
labour  and  skill.  So,  also,  were  I  devising  a 
'new  system,  I  would  not  choose  a  plan  which 
is  palpably  open  to  be  abused  by  the  direct  ten- 
dency in  human  nature  to  study  its  own  interest 
rather  than  the  strict  rule  of  conscience. 

"  It  is  obvious,  then>  that  the  present  system 
of  remuneration  does  not  insure  the  proper  re- 
quisites for  the  work,  and  it  places  human  na- 
ture in  a  constant  state  of  temptation.  But  is 
not  this  stating  its  effect  rather  too  mildly  I 


Does  it  notoften  give  cause  for  the  most  e^ous 
accusations  and  suspicions  ?  T  only  wish  to 
glance  at  this,  but  it  would  be  easy  to  go  irto 
detail;  and  although  I  believe  that  the  great 
body  of  each  branch  of  the  profession  is  free 
from  blame  to  any  great  extent,  yet  it  is  not 
right  that  an  honourable  profession  should  be 
open  even  to  the  suspicion  of  such  motives  for 
their  every  day  proceedings.  But  these  spb  by 
no  means  my  only  reasons  fbr  saying  that  the 
present  system  of  remuneration  by  length  is  a 
bad  one.  It  is  of  far  more  import::nce  thim  ia 
the  first  instance  it  appears.  If  the  addition^ 
gain  from  the  additional  length  of  the  draft 
siraplv  went  into  the  pocket  of  the  barrister  or 
the  solicitor,  and  that  were  all,  that^  perhaps, 
would  not  do  much  harm ;  but  it  may  besafdy 
said  that  every  line  of  every  deed  is  multiplied 
by  twenty  in  the  subsequent  proceedings  of  the 
cause,  or  after  dealing  with  the  property. 

"And  is  this  system,  so  injurious  to  the 
client,  alwavs  fairly  remunerative  to  the  profes- 
sion ?  I  think  not.  There  is  much  businws 
which,  though  necessarily  paid  by  this  standard, 
is  very  inadequately  paid.  You  will  find  plentjr 
of  evidence  to  this  eflfect  from  solicitors.  It 
seems,  then,  that  this  system  is  open  to  almost 
every  objection  of  which  a  system  is  capable. 
It  does  not  insure  adequate  skill  and  labour;  it 
is  liable  to  be  greatly  abused ;  and,  lastly,  it  is 
not  adequately  remunerative.  It  rewards  what 
should  not  be  rewarded,  and  it  leaves  too  often 
the  best  services  wholly  unpaid.  With  all  these 
defects,  what  shall  we  substitute  in  its  stead  ? 
I  admit  that  this  is  a  Question  not  easy  of  so- 
lution. Still,  if  I  find  that  our  present  practice 
is  admitted  by  all  to  be  a  bad  one,  and  to  work 
ill  both  for  the  public  and  the  profession  itself, 
and  I  find  another  mode  of  payment  prevails 
not  only  in  almost  all  other  civilised  countries, 
but  also  in  Scotland  to  a  great  extent,  which 
appears  to  give  satisfaction  to  all  parties,  I  am 
induced  to  think  that  it  would  be  well  if  that 
mode  of  remuneration  were  to  receive  a  trial  in 
this  countr)'.  I  mean  a  remuneration  cbiellj' 
founded  on  the  value  of  the  property  deahwith. 
If  you  were  to  inform  a  foreign  advocate  or  so- 
licitor that  our  mode  of  remuneration  was  by 
length  he  would  hardly  believe  you,  so  objection- 
able would  it  appear  to  him ;  and,  certainly,  if 
it  were  meant  to  obstruct  all  small  dealin;(8  in 
land,  the  plan  is  very  successfully  contrived  for 
that  purpose ;  for  it  is  obvious  that,  if  a  shorter 
deed  or  less  perfect  abstract  is  used  when  a 
small  piece  of  land  is  conveyed  than  when  a 
large  piece  is,  either  the  long  abstract  or  deed 
are  useless  in  the  latter  case,  or  the  purchaser 
of  a  small  piece  is  deprived  of  some  protection 
which  the  purchaser  of  the  larger  piece  obtains- 
I  apprehend,  therefore,  that  if  you  wish  to  en- 
courage the  ready  transfer  of  land,  you  should 
alter  this  rule  as  soon  as  possible ;  and,  more- 
over, I  believe  you  would  nave  the  very  general 
concurrence  of  the  profession  in  this  alteration. 
I  have  conversed  with  many  eminent  soliciioi^ 
practising  in  London  and  the  country,  and 
they  have  almost  to  a  man  concurred  with  me 
that  it  would  be  a  highly  desirable  change; 
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and  it  has,  indeed,  been  partially  adopted  by 
8ome  respectable  offices  in  the  country,  al- 
though for  any  general  or  extensive  change  I 
apprehend  legislative  sanction  would  be  ne- 
cessary. And  here  I  may  mention  that  a  j 
fnend  of  mine,  an  eminent  solicitor,  informed 
me  that  on  the  marriajire  of  the  eldest  son  of  a 
nobleman,  his  client,  it  was  necessary  to  settle 
the  lands,  which  lay  both  in  England  and 
Scotland;  that  h«>  did  his  duty,  and  the 
Scotch  solicitor  did  his ;  that  he  sent  in  his 
bill,  which  was  on  the  principle  of  payment  by 
length,  and  the  Scotch  solicitor  sent  in  his 
afterwards,  which  was  on  the  principle  of  pay- 
ment ad  valorem :  and  that  my  friend  was  j 
nnch  concerned  to  find  that  the  marriage 
settlement  of  the  Scotch  property,  although 
not  so  large  as  the  English  property,  was 
much  higher  in  amount  than  his,  although  the 
settlement  was  much  shorter,  and  ever  since 
that,  my  friend  has  been  a  strong  advocate  for 
an  ad  valorem  jiayment. 

''And  I  will  frankly  tell  you  that  it  is  on  no 
small  policy  of  clipping  professional  bills  that 
I  have  undertaken  to  bring  these  matters  be- 
fore yon.  Economy  in  these  transactions 
should  be  fairly  attended  to,  but  this  is  far 
from  being  the  {irincipal  point.  Certainly,  in  ' 
point  of  time,  the  safety  and  simplicity  of  the  i 
title  are  far  more  important.  The  expense,  if 
these  be  secured,  does  not  deter  persons  from 
buying  land.  Take,  for  instance,  Belgium, 
where  the  buying  and  selling  land  is  the 
passion  of  the  people ;  where  it  is  said  that  the 
whole  land  in  the  country  changes  hands  once 
in  fifteen  years,  which  is,  of  course,  not  true 
as  to  certain  lands,  but  is  made  up,  it  is  said, 
by  even  a  more  frequent  change  of  other  lands. 
Admit  this  to  be  an  exaggeration,  but  there 
can  be  no  doubt  that  the  traffic  in  land  is 
enormous.  Well,  in  this  country  the  expenses  , 
are  very  high  indeed,  they  usually  range  at  10 
per  cent.,  and  thev  must  come  to  7i  per  cent., 
stamp  duty  and  all  included ;  but,  then,  thists 
a  certain  expense,  it  is  calculated  by  the  person 
Isying  out  his  money,  and  it  does  not  deter  him 
from  investing  it  in  land.  Then,  again,  in 
Prussia,  the  nsnal  expense  is  much  leas,  being 
usually  only  1  per  cent.,  and  yet  there  is  not 
neaily  so  much  traffic  in  land  as  in  Belgium, 
60  that  the  expense,  provided  it  be  an  ascer- 
tuned  expense,  does  not  alone  deter  persons 
from  dealhig  in  land.  I  believe,  indeed,  that 
tbelarffe  sums  that  are  now  paid  would  be 
willingly  paid,  if  the  parties  could  be  spared 
the  anxie^,  the  ruinous  delay,  lasting  some- 
tunes  for  years,  which  often  cause  the  miserj', 
and  even  the  death,  of  the  parties.  ITris  is  the 
great  cause  of  grievance,  and  not  the  expenses, 
although  it  is  right  and  fair  that  they  should 
also  be  looked  to,  and  rendered  more  moderate 
and  better  proportioned  to  the  property." 

We  shall  be  glad  to  receive  the  opinions 
^  practitioners  of  experience  on  this  sug- 
gestion, and  trust  they  will  consider  it,  with 
reference  to  instances  within  their  personal 
knowledge; 
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JUSTICES  OF  THE  PEACE. 

MEBTIXG   OF   PACt'LTV  OF   PBOCURATOBS 
AT    GLASGOW. 

On  Thursday,  the  8th  June,  a  meeting*  of 
the  Faculty  of  Procurators  in  Glasgow,  wa» 
held  in  their  Library  Room,  in  consequence  of 
the  following  requutition  addressed  to  did 
Dean,  and  numerously  signed  by  members  of 
Faculty :  — 

''Being  convinced  that  the  statutory  dis- 
qualification of  all  Procurators  before  the  In- 
ferior Courts  of  Scotland,  and  of  their  partners, 
to  act  as  J  ustices  of  the  Peace,  is  unjust  in 
principle,  inexpedient  on  public  grounds,  and 
invidious  to  the  profession,  we  request  j'du  wiQ 
call  a  meeting  of  the  Faculty,  on  an  early  day, 
to  consider  as  to  the  propriety  of  lakiag  steps 
to  pmcure  an  immediate  repeal  of  the  enact* 
ment." 

Alexander  J^Iorrison,  Esq.,  the  Dean  of 
Faculty,  occupied  the  chair. 

Tlie  requisition  was  read  by  Mr.  Jameson, 
the  Clerk,  when,  after  some  remarks,  the  fol- 
lowing resolutions  were  pui  and  agreed  to : — 

"  1.  That  in  the  opinion  of  this  Faculty,  the 
provision  in  6  Geo.  4,  c.  48,  whereby  Proeo* 
rators  practising  in  any  Inferior  Court  in  Soo(« 
land,  or  the  partners  of  such  Procurators,  aiie 
entirely  disqualified  from  acting  as  Justices  of 
the  Peace,  is  invidious,  unjust  to  the  profis- 
sion,  and  inexpedient  for  the  public. 

"  2.  That  this  Faculty  do  not  approve  of  any 
Procurator  who  is  practising  before  a  Justice 
of  the  Peace  Court,  or  his  partner,  being  al- 
lowed to  sit  as  a  judge  in  the  same  Court  in 
which  he  or  his  partner  is  a  practitioner,  and 
such  disqualification  ought  to  continue;  but 
no  reason  exists  for  disqualifying  Procurators 
who  practise  in  Sheriff  or  other  Inferior  Coarts» 
from  acting  as  Justices  of  the  Peace. 

"  3.  That  it  is  proper  that  steps  be  nowtaiken 
to  procure  a  repeal  of  the  disqualification  to 
the  extent  referred  to,  and,  for  this  parpose, 
the  Dean  be  respectfully  requested  to  put  him- 
self in  communication  with  the  Secretary  of 
State  for  the  Home  Department,  with  the  Lori- 
Advocate,  and  with  any  party  whose  influence 
or  interest  mav  he  of  value. 

''4.  That  tne  Dean  be  also  authorised,  if 
necessary,  to  present  petitions,  in  name  of 
the  Faculty,  to  both  Houses  of  Parliament; 
embodying  the  substance  of  these  resolutioiui, 
and  praying  such  repeal  of  the  enactment" 

The  Dean  suggested  the  propriety  of  settdiag' 
copies  of  them  to  all  the  Scotch  mem))cr»  m 
Parliament,  the  Liord  Lieutenants  of  couotiss, 
and  the  heads  of  all  the  law  bodies  in  Scotland, 
requesting  their  co-operation  in  obtaining  the 
removal  of  this  clause.  Tliey  should  also  ssad 
it  to  the  Magistrates  and  Council  -of  6kw§osP, 
to  the  Merchants'  House  and  Trades'  House, 
and  to  the  I^ord  Provost,  with  a  request  thflt 
he  would  lend  his  aid  to  a  bill  in  Pa 
for  the  repeal  of  the  cUuse* 
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Mr.  Lomond  said,  they  should  also  cor- 
res^nd  with  the  Keeper  of  the  Sigaet ;  for  the 
Writers  of  the  ^ffnet^  of  whom  there  were  at 
least  100  in  the  Commission  of  the  Peace,  were, 
to  a  certain  extent,  affected  by  the  Small  Debt 
Act.  What  would  Mr.  Richard  M'Kenzie,  of 
Dolphinton,  the  Keeper,  think,  if  he  was  not 
allowed  to  sign  a  warrant  in  the  Upper  Ward 
of  Lanarkshire  ? 

The  Dean's  suggestions  were  unanimously 
agreed  to^  and  the  meeting  separated. 


THE  INCORPORATED  LAW  SOCIETY. 


ANNUAL   REPORT. 

The  Report  made  by  the  Council  of  this 
Society,  at  the  General  Meeting,  on  the 
30th  May,  has  just  been  printed,  and 
appears  to  be  more  full  than  on  former 
occasions.  We  are  glad  to  see  these  details, 
for  it  appears  that  the  profession  is  not 
aware  of  the  pains  taken  and  the  exertions 
used  in  their  behalf. 

The  Report  is  prefaced  with  a  statement 
of  the  origin,  progress,  and  various  useful 
objects  of  the  Society,  which  we  shall  here 
set  forth  for  the  information  of  those  who 
are  not  yet  enrolled  amongst  its  members. 

"This  Society  was  formed  in  the  year  1823, 
for  the  purpose  of  providing  a  Hall  for  the 
daily  resort  of  the  Profession,— a  Library 
and  Lecture-Room, — Fire-Proof  Rooms  for  de- 
positing Deeds  and  Papers, — an  Office  for  con- 
centrating Information  as  to  the  Proceedings 
of  the  different  Courts  and  other  matters  con- 
nected with  the  Profession,  theretofore  dis- 
persed in,  and  to  be  collected  from,  various 
offices  and  places, — Rooms  for  Meetings  of 
Arbitrators,  and  other  professional  purposes, — 
a  Club  Room  for  Refreshments, — ^and  for  such 
other  objects  and  purposes  a?,  in  the  progress 
of  the  Society,  might  be  considered  aesirable 
for  the  convenience  and  advantage  of  the  pro- 
fession. 

"  It  is  a  remarkable  fact,  that  whilst  the  Bar- 
risters had  their  Halls  and  Libraries,  the  Writers 
to  the  Sigpet  in  Scotland  and  the  Attorneys  in 
Dublin  their  Libraries  and  Lecture  Rooms; 
and  whilst  the  Commercial  and  Trading  Classes 
of  the  community  also  possessed  places  of 
general  resort  for  more  conveniently  transact- 
ing their  business ; — the  Attorneys  in  England, 
with  such  examples  before  them,  should  re- 
main stationary,  and  be  without  an  Establish- 
ment calculated  to  afford  such  of  those  advan- 
tages as  were  suitable  to  their  own  Profession. 

"  To  supply  those  important  desiderata,  the 
promoters  issued  a  Prospectus  to  their  brethren, 
and  haying  obtained  a  considerable  number  of 
Subscribers,  a  General  Meeting  was  held  on 
the  2nd  of  June,  1825,  when  the  Plan  was  ap- 
proved, and  a  Committee  of  Management  ap- 
pointed for  earrying  it  into  effect.  It  was 
deemed  necessary  to  raise  60,000/.  in  shares  of 


25/.  each,  with  power  to  increase  the  capital  to 
75,000/. 

"  In  1827»  a  large  proportion  of  the  Fond 
having  been  collected,  and  a  Deed  of  Settle- 
ment signed  by  the  Members,  the  Committee 
obtained  an  ehgible  site,  contiguous  to  the  Inns 
of  Court  and  Law  Offices,  and  the  present 
building  was  erected  thereon. 

"  A  Royal  Charter  of  Incorporation  was 
granted  on  the  22nd  December,  1831,  and  the 
Institution  was  opened  for  the  use  of  the  Mem- 
bers on  the  4th  July,  1832. 

*'  In  the  progress  of  the  several  useful  pur- 
poses contemplated  by  the  Deed  of  Settlement 
and  Original  Charter,  the  Committee  of  Man- 
agement experienced  considerable  disadvantages 
occasioned  by  the  Joint- Stock  character  of  their 
undertaking. 

"  To  obviate  this  objection,  the  Committee, 
with  the  sanction  of  repeated  meetings  of  the 
then  proprietary  body,  were  authorised  to  apply 
for  a  new  Charter,  of  a  general  and  collegiate 
nature,  and  to  surrender  the  existing  Charter; 
in  the  prosecution  of  which  objects,  the  Com- 
mittee were  gratified  by  a  liberal  renunciation 
on  the  part  of  a  large  majority  of  the  proprietors 
of  their  individual  and  transferrable  shares  ia 
the  property  and  effects  of  the  Institution. 

"  A  new  Charter  was  accordingly  granted  by 
her  present  Majesty,  on  the  26th  dav  of  Feb- 
ruary, 1845,  by  the  tenor  of  which,  the  consti- 
tution of  the  Society  has  been  so  modified  that 
the  individual  rights  and  responsibilities  of  the 
Members,  as  proprietors  of  the  former  Instito- 
tion,  have  been  merged  in  the  Corporation,  and 
the  whole  capital  and  possessions,  rents  and 
income,  are  rendered  applicable  to  the  general 
purposes  of  the  Society  *  in  promoting  profes- 
sional improvement,  and  facilitating  the  acqui- 
sition of  legal  knowledge.' 

"  By  the  G  &  7  Vict.  c.  73,  the  Societjr  is  ap- 
pointed Registrar  of  Attorneys  and  Solicitors, 
and  the  Commissioners  of  Stamps  are  directed 
not  to  grant  any  certificate  until  the  Registrar 
has  certified  that  the  person  applying  is  entitled 
thereto.  Under  this  Act,  an  sdphabetical  book 
is  kept  by  the  Society  of  all  Attorneys  and  So- 
licitors on  the  Rolls  of  the  several  Courts  of 
Law  and  Equity.  An  annual  book  is  also  kept 
of  all  applications  for  the  Registrar's  Certificate, 
with  the  name  of  the  Court  in  which  each  at- 
torney was  admitted,  and  the  date  of  admission; 
which  book  is  open  for  inspection  without  fee. 

"  The  Judges  of  the  Common  Law  Courts, 
under  the  general  rules  and  orders  of  Court, 
annually  appoint  Sixteen  Members  of  the 
Council,  with  the  Masters  of  the  several  Courts 
of  Law,  as  Examiners  of  all  persons  applying; 
to  be  admitted  on  the  Roll  ol  Attorneys ;  and 
the  Master  of  the  Rolls  also  appoints  annually 
Twelve  Members  of  the  Council  for  the  like 
purpose  in  regard  to  Solicitors. 

"  The  Society  has  for  upwards  of  16  years 
pursued  a  course  of  progressive  usefulness, 
productive  of  essential  and  increasing  advan- 
tage to  the  profession,  resulting  from  the  exer^ 
tions  of  a  recognised  body  of  Practitioners 
anxious  to  co-operate  in  promoting  every  mea« 
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sure  calculated  to  afford  facilities  for  profcs- 
sional  practice,  to  remedy  abuses,  and  to  sus- 
tain the  just  claim  of  their  branch  of  the  pro- 
fession to  the  respect  of  the  community  at 
large.  In  furtherance  of  these  desirable  objects, 
the  Council  and  their  different  committees 
bold  rej^ular  meetings  for  conducting  the 
general  business  of  the  Society.  ITicy  cause 
lists  of  persons  applying  to  be  admitted  and 
re-admitted  attorneys  and  soticitors  with  appli- 
cations for  taking  out  or  renewing  certificates 
to  be  printed  and  distributed  among  the  Mem- 
bers and  in  the  several  Law  Ofiices,  and  trans- 
mitted to  the  Provincjal  Law  Societies,  in  order 
that  inn  proper  persons  may  be  opposed.  Where 
there  is  sufficient  ground  for  opposition,  the 
Council  undertake  it  on  behalf  of  the  Society, 
and  they  also  apply  to  the  Courts  to  have 
persons  struck  off  the  Rolls  who  misconduct 
themselves  as  attorneys. 

"They  cause  to  be  printed  and  distributed 
amongst  the  Members  all  new  Rules  of  Court, 
and  other  important  professional  information. 

'*  On  their  opinion  being  required  as  to  any 
doubtful  or  disputed  professional  usage,  they 
carefully  consider  the  matter,  and  register  their 
decisions  in  a  book  kept  for  that  pun^ose, 
which  is  accessible  to  the  Members  of  the 
Society. 

**They  examine  all  Bills  brought  into  Par- 
liament which  relate  to  the  Law,  and  state  in 
the  proper  quarter  such  objections  as  occur  lo 
them,  and  also  suggest  such  additions  and 
alterations  as  appear  to  them  necessary  for  im- 
proving and  perfecting  the  proposed  enact- 
metits;  and  in  these  and  the  like  instances 
they  take  all  such  measures  as  seem  best  cal- 
culated to  prumote  the  general  interests  and 
respectability  of  the  profession. 

"The  Society  already  comprises  a  great  pro- 
portion of  the  most  respectable  practitioners  in 
town  and  country ;  and  the  Council  are  de- 
sirous of  calling  the  attention  of  their  Profes- 
sional Brethren  to  the  advantages  afforded  by 
the  establishment  to  the  Members  of  the  So- 
ciety^as-well  as  to  the  Profession  generally. 

"Any  gentleman  duly  qualified  according  to 
the  Charter  may  be  admitted  a  Member,  on 
being  proposed  by  two  Members  of  the  So- 
cie^,  and  approved  by  the  Council,  and 
payrag,  if  a  Town  Member,  an  Admission  Fee 
pf  15/.,  and  an  Annual  Subscription  of  2/.,  or 
if  a  Coimtry  Member,  10/.  on  Admission,  and 
lA  annually.'^ 

"Every  Member  immediately  on  his  admis- 
sion becomes  entitled  to  the  benefits  resulting 
from  the  Institution,  which  comprises  the 
foUoving  departments : — 

"  The  Hall, 
open  daily,  from  9  o'clock  in  the  morning  till 
10  at  night,  furnished  with  suitable  accommo- 
dations for  transacting  business,  with  the 
Votes  and  Proceedings  of  both  Houses  of  Par- 
hanaent,  the  London  Gazette,   Morning  and 

*  A  proportion  of  the  Annual  Subscription 
is  required  according  to  the  time  of  admission. 


Evening   Newspapers,    Reviews,    and   other 
useful  periodical  publications. 

"  Here  also  Members  of  the  Profession  are 
enabled  to  meet  one  another  by  appointment 
from  distant  parts  of  the  town  or  countrv,  for 
all  purposes  of  business,  and  to  employ  tne  in- 
tervals of  engagements  profitably  as  well  as 
agreeably. 

'*  An  Ante-Room  and  Registry  Office, 
for  the  use  of  Members  and  their  Clerks,  open 
daily  from  9  o'clock  in  the  morning  until  8  at 
night. 

"  In  the  Registry  Office  are  kept  an  account 
of  Appeals  in  the  House  of  Lords,  the  general 
and  daily  ('ause  Papers,  Seal  Papers,  l^ist  of 
Petitions  in  Causes  in  the  Courts  of  Equity, 
and  in  Lunacy  and  Bankruptcy,  the  Sittings 
Papers,  Peremptory  Papers,  Special  Papers, 
and  Papers  of  New  Trials  in  the  Courts  of 
Law;  with  a  statement  of  the  business  in- 
tended to  be  proceeded  in  on  the  following 
day,  as  far  as  practicable ;  and  the  earliest  in- 
formation of  the  arrangements  made  by  the 
Judges  for  the  dispatch  of  business. 

"  Boxes  with  locks  are  provided  in  the  Ante- 
room for  Members,  in  which  they  may  deposit 
their  Papers,  thus  saving  the  trouble  and  ex- 
pense of  carrying  them  to  and  from  the  Courts 
and  offices.  Books  are  also  kept  for  entering 
particulars  of  property  to  be  sold  or  purchased ; 
of  money  to  be  lent,  or  wanted  to  be  borrowed 
on  mortgage  or  otherwise ;  of  applications  for 
partners,  and  for  articled,  managing,  and  other 
clerks. 

"  A  Suite  of  Rooms, 
for  meetings  of  arbitrators,  or  any  other  pro- 
fessional matter. 

"  Experience  has  proved  this  part  of  the  In- 
stitution to  be  a  great  convenience  to  the  Pro- 
fession. In  these  rooms,  also,  business  which 
cannot  be  conveniently  done  in  the  Hall  nttay 
be  transacted  and  appointments  made  with 
clients  and  others. 

"  Fire-proof  Rooms  and  Closets, 
for  the  deposit  of  Deeds,  &c.  in  separate  Boxes, 
or  to  let  to  Members  of  the  Profession,  either 
for  temporary  or  permanent  purposes;  each 
renter  having  a  private  key  of  his  own  room  or 
closet  to  which  no  other  member  has  access ; 
while  all  the  rooms  are  secured  by  a  principal 
outer  door,  of  which  the  Secretary  alone  has 
the  key. 

"  A  Library, 
which  is  open  daily,  from  9  o'clock  in  the 
morning  until  10  o'clock  at  night,  except  on 
Saturdays,  when  it  is  closed  at  4.  It  comprises 
a  large  collection  of  Books  relating  to  the  Law, 
and  to  those  branches  of  Science  or  Literature 
which  may  be  considered  as  more  particularly 
connected  with  the  Profession;  such  as  Re- 
ports of  Proceedings  in  the*  several  Courts  of 
Law  and  Equity,  Local  and  Private  Acts,  Jour- 
nals, and  other  Proceedings  of  Parliament; 
County,  liocal,  and  general  Histories;  with 
Heraldic  Publications,  and  other  matters  of 
Antiquarian  Research,  &c.  Upwards  of  8,000 
Volumes  have  been  already  collected,  including 
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the  Statutes  at  Large,  most  of  the  Text-books, 
a  complete  set  of  all  the  Reports  both  in  Law 
and  Eauity,  a  great  body  of  County  History 
and  of  Typographical  ana  Antiquarian  Works, 
all  the  Volumes  printed  by  the  Commissioners 
on  the  Public  Records  of  the  Kingdom,  and 
the  London  Gazette  from  its  commencement. 

"In  case  any  scarce  Book  in  the  Library 
should  be  wanted  for  production  in  any  of  the 
Courts  of  London  or  Westminster,  the  Libra- 
rian, or  a  Messenger,  will  attend  with  it,  under 
the  authority  of  the  President,  Vice-President, 
or  two  Members  of  the  Council. 

"To  enable  Clerks  the  better  to  qualify 
themselves  for  examination  previouslv  to  ad- 
mission, the  articled  Clerks  of  Memners  are 
admitted  to  the  Library  on  payment  of  an 
Annual  Subscription  of  1/. 

"The  advantages  of  such  a  library  may  be 
appreciated  on  considering  the  great  expense 
attending  the  purchase  of  such  books  as  are 
absolutely  necessary  to  an  attorney  or  solicitor 
for  constant  use ;  whilst  the  possession  of  « 
comprehensive  Law  Library,  particularly  if  it 
include  Parliamentary  Publications,  County 
Histories,  Antiquities,  &c.,  is  scarcely  within 
the  compass  of  any  individual,  not  only  on  ac- 
count of  the  expense,  but  also  of  the  want  of 
room  for  it. 

"  Lectures 
on  the  different  branches  of  the  Law  are  regu- 
larly delivered  in  the  Hall,  and  are  numerously 
attended  by  the  articled  clerks  of  Members, 
and  other  students,  and  Members  themselves 
have  found  them  particularly  useful,  in  conse- 
quence of  the  various  and  extensive  alterations 
which  have  already  taken  place,  and  are  still  in 
progress,  as  well  in  principle  as  in  practice, 
both  in  Law  and  Equity. 

"The  utility  of  Law  Lectures  has  been  re- 
cently recognized  by  the  Inns  of  Court,  where 
students  for  the  Bar  may  now  possess  advan- 
tages similar  to  those  which  were  derived  from 
the  Ancient  Readings  in  those  Societies. 

"The  Members. of  the  Society  are  entitled 
to  attend  these  Lectures  gratis  :  while  to  others 
the  expense  irvery  moderate,  being  1/.  for 
each  set  of  Lectures,  or  3/.  for  the  whole 
course,  to  persons  under  articles  of  clerkship 
to  Members,  or  persons  who  have  served 
■uch  clerkship,  while  they  continue  clerks  to 
Members,  and  are  not  practising  on  their  own 
account.  The  articled  clerks  of  gentlemen  not 
Members  pay  1/.  \Qs,  for  each  set,  or  3^.  for 
the  whole ;  and  other  students  are  admitted  on 
paying  2L  for  each  set  of  Lectures,  or  4/.  for 
the  whole  course.  The  Lectures  are  delivered 
at  8  o'clock  in  the  evening,  so  as  to  interfere 
as  little  as  possible  with  the  business  of  the 
day. 

"  Club-room. 
"There  is  a  Club,  consisting  onlv  of  Mem- 
bers of  the  Society  who  have  paia  Entrance 
Fees  and  Annual  Subscriptions ;  and  any  other 
Members  of  the  Society  may  become  Members 
on  being  proposed,  balloted  for,  and  elected, 
and  on  payment  of  the  Entrance  Fee  of  Five 


Guineas,  and  an  Annual  Subscription  of  Fire 
Guineas  for  Town  Members,  and  Three  Guineas 
for  Country  Members.* 

"  The  Members  of  the  Club,  besides  other  ad- 
vantages, are  supplied  with  dinners  and  refresh- 
ments, on  the  plan  of  the  University,  Athenaeum, 
United  Service,  and  similar  Clubs. 

'June,  1848." 

The  Annual  Report   shall  follow  in 
early  number. 


aa 


LETTERS  OF 
MR.    JUSTICE  BLACKSTONE. 

Refebring  to  the  letter  of  the  lesmed 
Commentator  which  we  were  enabled  to 
submit  to  our  readers  at  p.  203,  antey  ire 
are  glad  to  present  two  other  epistles,  dated 
from  All  Souls'  College,  Oxford,  which, 
though  not  so  professionaJIy  interesting  as 
the  previous  one,  will  be  found  curious  at 
least  in  two  particulars,  viz.,  in  the  animad- 
ver^ons  of  the  celebrated  John  Wesky  on 
the  collegians  of  his  day,  and  Blackstone's 
own  adventure  with  highwaymen  on  the  road 
to  London,  in  1751. 

Dear  Sir,— I  should  long  ago  have  &s- 
charged  ye  Debt  that  is  due  both  to  You  and 
Good  Manners,  had  I  not  heard  that  Mrs. 
Matthews  had  it  in  charge  to  acquaint  you  and 
my  Cousin,  that  my  Uncle  and  Aunt  B  ♦  •  * 
desire  to  be  excused  from  waiting  on  you  this 
Summer.  I  am  now  able  to  inform  you,  that 
they  propose  to  set  out  from  Oxon  to-morrow 
for  Worting ;  so  that  next  week  they  will  be, 
I  presume,  at  Libertj'  to  wait  upon  my  Cousin, 
unless  she  makes  it  her  Choice  to  entertain  her 
Bror.  that  week  at  Sparsholl.  However  that 
be,  if  I  could  know  whether  ye  young  Gentle- 
men does  for  certain  come  home,  I  would  steal 
one  night,  if  possible,  from  Oxford  to  ask  him 
how  he  does.  The  whole  Family  at  Xt.  churck 
is  well,  nor  have  we  been  a  bit  ye  less  agreeablj* 
entertained  there,  for  ye  want  of  ye  extraordi- 
nary Civility  of  a  Gentleman  who  perhaps  has 
not  always  common.  It  wd,  I  am  confident, 
have  added  much  to  our  Satisfaction  to  bare 
had  Miss  Richmond  among  us,  to  whom  and 
yourself  my  revd  Br  and  1  must  desire  oar 
compliments.  Henry  is  at  Hall,  and  Charies 
is  soon  going  into  Hampshire  to  take  care  of  a 
Church  for  some  months,  wch  is  about  1  mile 
from  Hall,  4  from  Worting,  and  3  from  Maj- 
down.  We  were  last  Friday  entertained  at  St 
Mary's  by  a  curious  Sermon  from  Wesley  ye 
Methodist.  Among  other  eaually  modest  rar- 
ticulars,  he  informed  us  1st  That  there  was  not 
one  Christian  among  aU  ye  Heads  of  Houses: 
2ndly  that  Pride,  Gluttony,  A\'aricc,  Luiary, 


•»  If  admitted  after  June,  the  Subscription 
for  the  remainder  of  the  year  is  Three  Guineas 
for  Town,  and  Two  Guineas  for  Country 
Member8« 
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Sensaallty,  and  Drunkenness  were  ye  general 
Characteristicks  of  ail  Fellows  of  Colleges^  who 
vere  useless  to  a  prorerbial  Usdemness. 
Lastly,  yt  ye  younger  Part  of  ye  University 
were  a  Generation  of  Triflers,  all  of  them  per- 
jored,  and  not  one  of  them  of  any  Religion  at 
all.  His  Notes  were  demanded  by  ye  Vice- 
Chancellor,  but  on  mature  Deliberation  it  has 
been  thought  proper  to  punish  him  by  a  morti> 
fjing  N^lect.  I  have  nothing  further  to  add 
but  yt  I  reed  my  Parcel  safe,  and  am  particu- 
larlv  obliged  to  return  you  my  thanks  for  that 
and  all  other  instances  of  your  Friendship  and 
Kindness  by  me  reed.  Your  Letter  (with  ad- 
ditions) I  sent  to  your  Son ;  wch  as  it  seemed 
agreeable  both  to  you  aud  him,  could  not  be 
otherwise  to.  Sir, 

Tour  most  obliged  humble  Ser^'t, 

Will.  Blackstonb. 

28  Aug.  1744 

A.  S.  Oxon. 

To  Seymour  Richmond  Esq. 
at  Sparsholt  near  Wantage  in  Berks 

Ppost. 

Dear  Srn, — In  answer  to  Your  Enquiries 
ccnccming  myself  &  Bror,  I  am  to  inform  You 
that  I  propose  going  to  London  on  ye  16th  of 
January,  or  thereabouts,  for  I  cannot  quite  ^x 
ye  Time.    My  Br.  will  not  be  able  to  jrtir  from 
Collejre  this  Xtmas,  as  he  will  then  have  just 
entered  on  yc  Office  of  Dean,  wch  requires 
much  Psonal  Attendance.    My  Br.  &  Self  ioin 
in  all  Compliments  both  of  ye  Season  &  other- 
tri^e  to  Yourself  8c  Miss  Ricnmond.    I  am. 
Sir 
Your  most  obliged 
A.  S.  C.  humble  Sert. 

18  Dec.  1751.  W  Blackstonk. 

P.  S.  Your  Apprehensions  of  Robbers  may 
not  be  ill  foundea ;  as  I  had  ye  Honour  to 
meet  with  a  brace  of  High  Waymen  in  my 
Journey  from  London  who  eased  me  of  my 
Watch  k  about  50  shillings  in  Money. 

If  convenient  &  agreeable  I  can  return  You 
the  Mclney  by  a  Draught  on  Mr.  Child  ye 
Banker :  wch  may  be  of  Service  to  your  Brother 
in  his  Remittances.  If  you  chuse  this  Method, 
pray  let  me  know  to  whom  &  how  you  wd 
iiave  ye  Bill  made  payable;  &  that  before 
Monday  next,  when  I  shall  make  up  my  Ac- 
counts with  ye  College. 


SUGGESTED  IMPROVEMENTS  IN  THE 
LAW  OF  COPYHOLDS. 

LAND  HBLD  UNDER  THB  CHURCH. 

I  HATB  referred  to  the  6  Geo.  4,  c.  47,  au- 
thorizing the  See  of  Canterbury  to  grant  11- 
censes  to  demise  copyhold  and  to  fix  the  fines, 
and  find  tiiat  section  2  contains  a  confirmatioa 
of  licenses  previously  granted  and  of  leases 
made  in  pursuance  thereof.  « 

By  the  next  section  the  Archbishop  is  em* 
powered,  with  the  consent  of  the  copyhold  te- 
nants, to  fix  the  annual  value  of  copyholds 
already  demised  under  licences  for  building 
purposes ;  and  by  section  4,  it  is  enacted,  that 
copyhold  tenants  shall  not  be  liable  to  pa^  fines 
upon  admission,  otherwise  than  accordmg  to 
the  sum  so  fixed. 

Fearing  that  some  time  may  elapse  before  a 
compulsory  act  passes  to  effiect  so  excellent  an 
object  as  the  enfranchisement  of  copyholds^ 
I  feel  assured  that  the  property  of  the  Church, 
as  well  as  of  other  bodies,  would  be  vastly  im- 
proved by  a  legislative  enactment  similar  to 
that  above  referred  to.  At  present  both  lord 
and  tenant  incalculably  suflPer. 

PAYMENT   OP   PINES. 

The  stewards  adopt  a  novel  and  unjustifiable 
principle  of  refusing  to  admit  until  the  fine  is 
actually  paid,  which  is  illegal.  There  is  no 
remedy,  however,  but  a  mandamus. 

I  think  the  principle  of  the  Lambeth  and 
Croydon  Act,  6  Geo.  4,  c.  47,  might  be  carried 
out,  and  be  extended  to  all  ecclesiastical  owners, 
and  if  possible  to  all  lords  of  manors,  limiting 
them  as  by  that  act  to  fines  according  to  tibe 
ground  rent,  except  as  is  mentioned  in  sect.  4. 

L. 


NOTES  OF  THE  WEEK, 

NEW   LAW  B17ILD1N08. 

A  sale  took  place  on  Mondav  last  of  the  ma- 
terials of  the  two  houses  on  the  north  side  of 
the  Law  Institution,  which  are  about  to  be  im* 
mediately  pulled  down  fat  the  purpose  of  en- 
larging the  building.  We  understand  that  the 
library  will  be  extended,  and  a  new  comicfl 
room  provided,  with  oflSces,  &c.,  rendered  ne- 
cessary by  the  increase  of  members  and*  a 
large  accession  of  important  business. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

REPORTED  BY  BARRISTERS  OP  THB  SEVERAL  COURTS. 


Brown  ▼.  Lee.    June  %  1848* 


TIME  TO  ANSWER. 


—18th  order  of  may, 

1845. 


Under  the  iSth  Order  of  Map,  1845,  a  de- 
fmdmtt  applying  for  Jurther  time  to  answer 

"Nwf  show  dne  diligence  and  sufficient  cause 
fir  the  application,  either  by  affidatfii,  or 

from  the  nature  of  the  case,  or  the  adnds- 

M9  of  the  plaintiff. 


This  was  a  motion  to  discharge  an  order  of 
Sir  G.  Rose,  made  the  1st  of  June,  giving  a 
month's  further  time  to  answer  to  one  of  the 
defendants,  Charles  Lee.  The  application  for 
further  time  was  sustained  by  an  affidavit  made 
by  the  solicitor  of  Charles  Lee,  stating  that  he 
had  not  in  his  possession  the  accounts  required 
by  the  answer,  nor  the  means  of  furnishing 
them,  and  that  he,  as  the  solicitor  of  Charles 
Lee,  dad  made  application  for  the  accounts, 
and  was  unable  to  obtain  them,  but  that  he 
believed  he  should  be  able  to  do  so  within  a 
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month  from  the  29th  of  May,  the  date  of  the 
affidavit. 

Mr.  Tamer  and  Mr.  Elderton^  for  the  motion, 
contended  that  the  affidavit  did  not  ftnmish 
sufficient  proof  of  due  diligence  on  the  part  of 
Charles  ike,  to  satisfy  the  exigency  of  the  18  th 
Order  of  May,  1845,  which  authorized  the 
Master  to  allow  further  time  for  answering, 
only,  if  "  a  defendant  using  due  diligence  was 
^unable  to  put  in  his  answer  within  the  times 
allowed  by  order  16,  and  on  sufficient  cause 
being  shown."  Thev  stated  that  a  habit  had 
grown  up  in  the  Masters'  Offices  of  always 
grantins(  further  time  as  of  course  upon  a  first 
application,  a  practice  which  would  destroy  the 
object  of  the  new  orders ;  and  that  the  Master 
in  the  present  instance  had  not  proceeded  upon 
the  affidavit,  but  upon  this  custom. 

Mr.  Roupell  ana  Mr.  Dickinson,  in  support 
of  the  order,  contended,  that  it  was  not  neces- 
sary for  the  Master  to  require  any  affidavit  in 
order  to  grant  time  for  answering;  that  this 
affidant  was  sufficient;  and  that  before  the 
Master  the  plaintiffs  had  acquiesced  in  the  ex- 
tension  of  time  granted  as  reasonable.  There 
was  some  uncertainty  in  the  statement  of  what 
did  take  place  before  the  Master. 

Lord  Langdale  said,  he  was  sorry  this  appli« 
cation  had  been  made,  and  thought  it  would  be 
mischievous  were  he  to  send  the  case  back  to 
the  Master.  He  considered  such  a  practice  as 
was  stated  to  have  grown  up  as  very  erroneous, 
but  he  was  much  afraid  that  a  notion  had 
grown  up,  that  time  was  to  be  had  for  asking, 
and  if  so,  it  would  be  hard  to  punish  the  pre- 
sent defendant  for  acting  upon  it.  The  order 
was  clear  that  due  diligence  must  be  shown.  It 
did  not  follow  that  an  affidavit  was  necessary. 
The  nature  of  the  case  might  be  such  as  to 
show  that  further  time  for  answering  was  re- 
quired ;  or  there  might  be  allegations  on  the 
one  side  and  assent  on  the  other,  which  would 
be  sufficient.  In  this  case  an  affidavit  was  re- 
<)uired,  but  he  was  not  ^ure  that  more  did  not 
pass  before  the  Master,  besides  the  statements 
m  thcaffidavit,  on  which  sufficient  cause  might 
have  been  shown.  He  was  anxious  to  prevent 
the  growth  of  such  a  practice  as  seemed  to  him 
to  have  grown  up  in  the  Masters'  offices,  and 
trusted  that  this  expression  of  his  opinion 
would  check  it.  But  on  the  whole  he  must 
refuse  the  present  application,  though  without 
costs. 


l^ire^CtanrcUor  %n<g(t  19rurt. 
Snowball  v.  Duron.    Thursday,  Jan.  27,  184S. 

DISCHARGE   FOR   CONTEMPT. — PRACTICE. 

A  parly  in  contempt  for  non-payment  of 
money t  who  might  have  applied  for  dis- 
charge to  the  Insolvent  Debtors*  Court, 
applied  to  this  Court  for  such  purpose,  but 
the  application  was  ordered  to  stand  over 
without  prejudice, 

Thia  was  a  motion  on  behalf  of  a  defendant, 
who  was  in  custody  for  non-payment  of  97/. 
7s.  6d,,  nothing  remained  to  be  done  in  the 


cause,  and  a  aom  of  money  ordered  to  be  paid 
to  the  defendant,  Jane  iJixon,  and  another 
person,  or  one  of  them,  had  just  been  pud  to 
that  other  person.  Jane  Dixon  had  been  five 
years  in  gaol,  but  for  the  last  18  months  for 
non-payment  of  the  above  sum  only. 

Mr.  Russell  and  Mr.  Taylor  supported  the 
motion,  which  was  that  she  be  discharged  out 
of  the  custody  of  the  sheriff  of  the  county  of 
the  town  of  Newcastle-upon-Tyne,  as  to  all  her 
contempt  in  the  cause,  and  cited  Bennett  t. 
Ckudletgh,  2  Y.  &  C,  C.  C.  l64. 

Mr.  J.  H,  Humphreys  opposed  the  motion, 
on  the  ground  that  the  defendant  might  at  any 
time  during  the  last  18  months  have  made  an 
application  to  a  Court  for  relief  of  insolvent 
debtors. 

His  Honour  thought,  that  as  she  clearly 
might  have  taken  that  course  as  to  the  97/.  7s, 
6d.,  and  had  not  done  so,  he  ought  not  to  inter- 
fere as  asked.  A  certain  sum  in  which  the 
lady  was  alleged  to  have  a  possible  interest,  was 
ordered  to  be  paid  to  her  and  another  person, 
or  one  of  them,  and  that  sum  was  paid  less 
than  a  we^k  ago  to  that  other  person.  His 
Honour, under  such  circumstances,  would  order 
the  motion  to  stand  over,  with  liberty  to  apply, 
without  preiudice  to  any  application  by  either 
party^  to  the  Insolvent  Debtors*  Court,  or 
otherwise. 


Ouren'it  3Bcnc|)» 

(Before  the  Four  Judges.) 

The  Queen  v.  Kensington.  Trinity  Term,  1S48. 

SALE    OP    BEER    ACT.  —  CERTIFICATE.^ 
OVERSEER. 

The  overseer  of  a  parish  has  a  discretion 
whether  to  grant  or  refuse  a  certificate 
under  the  3^4  Vict.  c.  61,  s.  2,  (the  Sale 
of  Beer  Act,)  that  the  applicant  for  a 
license  ''is  the  real  resident  holder  and 
occupier  of  the  house"  for  which  the 
license  is  sought  to  be  obtained. 

This  was  a  rule  to  arrest  the  judgm^nton  a 
verdict  upon  a  return  to  a  writ  of  mandamms. 
The  defendant  was  the  overseer  of  the  parish 
of  St.  Andrew  Hubbard,  in  the  city  of  London, 
and  the  mandamus  had  been  obtained  in  order 
to  have  a  decision  on  the  extent  of  the  powers 
of  an  overseer,  under  the  provisions  of  the  3  & 
4  Vict.  c.  61.  That  act  was  passed  to  regulate 
the  selling  of  beer  in  England  by  retail,  and  by 
the  first  section  it  was  enacted  that  a  license  to 
sell  beer  by  retail  was  not  to  be  granted  to  any 
but  the  "  real  resident  holder  and  occupier  of 
the  dwelling  house  in  which  he  shall  apply  to 
be  licensed ;  nor  shall  any  such  license  be 
granted,  in  respect  of  any  dwelling-house 
which  shall  not,  with  the  premises  occupied 
therewith,  be  rated  in  one  sum  to  the  rate  for 
the  relief  of  the  poor,  &c.,  on  a  rent  or  annual 
value  of  15/.  a  year."  Provisions  were  mack  to 
carry  this  enactment  into  effect,  and  by  the 
second  section  it  was  declared,  "  that  everv 
person  who  shall  apply  to  be  licensed  to  retail 
beer  or  cider  shall  produce  to  the  proper  officer 
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of  excise  a  certificate  in  writitifiC  i^rom  an  over* 
seer  of  the  parish  in  which  he  shall  reside, 
certifying  that  such  applicant  is  the  real  re- 
sident holder  and  occupier  of  the  said  house, 
aod  also  certifying  the  true  rent  or  annual 
value  at  which  such  house  is  rated."    An  ap- 
plication had  been  made  to  the  defendant  to 
grant  the  required  certificate.     He  refused  to 
do  so,  and  the  mandamus  was  then  applied  for 
and  obtained.    The  defendant  made  a  return, 
vhich  stated  in  substance,  that  no  evidence 
VB8  famished  to  him,  neither  had   he  any 
means  of  ascertaining,  that  Hamper  was  the 
real  resident  bolder  and  occupier  of  the  house ; 
and  that  a  person  who  had  formerly  been  the 
occapier  of  the  house  still  kept  his  name  over 
the  door  of  it,  and  occupied  a  room  in  it. 
Issue  was  taken  on  this  return,  and  the  only 
issue  raised  was,  whether  the  defendant  well 
knew  and  was  furnished  with  sufficient  evi- 
deace  by  the  said  Thomas  Hamper  that  he  the 
said  Thomas  Hamper  was  the  real  resident 
occupier  of  the  house  in  the  writ  mentioned. 
On  the  trial  of  this  issue  before  Lord  Denman, 
in  B45,  the  prosecutor  called  several  witnesses 
«^o  proved  the  communication  by  them  to  the 
defendant  of  the  several  facts  required  by  the 
statute  previous  to  the  signing  of  the  certifi- 
cate.   One  of  the  witnesses  also  stated  that  he 
offered  the  defendant  any  further  information 
that  the  defendant  might  require,  but  that  the 
latter  answered  that  he  was  not  objecting  on 
that  account,  but  on  the  ground  of  principle, 
as  he  insisted  that  he  was  not  bound  in  law  to 
fj^nX  a  certificate  on  the  mere  requisition  of  a 
party  and  on  proof  of  certain  facts,  but  might 
refuse  it  at  his  discretion.     On  cross-examina- 
tion of  these  witnesses  it  appeared  that  the  pro- 
secutor was  to  open  the  house  for  the  purpose 
of  selling  the  ale  of  a  particular  firm;  that  the 
person  from  whom  he  took  the  house  was  the 
landlord,  but  had  been  the  occupier,  and  had 
claimed  as  such  to  be  on  the  list  of  voters 
for  the  city  of  London,  and  it  was  therefore 
contendedTor  the  defendant,  that  the  occupation 
of  the  prosecutor  was  colourable,  so  that  even 
assuming  that  the  defendant  had  only  to  fulfil 
a  ministerial  duty  and  not  to  exercise  a  discre- 
tion, evidence  did  not  show  the  existence  of 
those  facts  out  of  which  the  duty  would  arise, 
lie  judge  left  it  to  the  jury  to  say  whether 
Hamper  was  the  real  holder  and  occupier,  and 
whether  the  defendant  knew  the  facts.    The 
jury  found  both  matters  in  the  affirmative  and 
returned  a  verdict  for  the  Crown.    A  rule  was 
afterwards  obtained  to  arrest  the  judgment,  on 
the  ground  that  the  overseer  had  a  discretionary 
power  in  this  matter,  and  on  sevpal  grounds, 
tthich  it  was  contended,  proved  that  the  dis- 
cretion had  been  rightly  and  fairly  exercised. 
He  ar/^ments  by  Mr.   Coekburn  and    Mr. 
Jamts  for  the  prosecution,  and  Mr.  WhUehurst 
and  Mr.  J.  Henderson  for  the  defence,  were 
directed  to  be  confined  to  the  question  of  dis- 
cietion  alone.    The  Court  had  Uken  time  to 
consider. 

Lord  Deamon,  C.  J.,  now  delivered  judg- 
ment.    We  at  first  entertained  some  doabt 


whether  the  direction  given  to  the  jury  at  the 
trial  was  correct,  because,  although  the  de- 
fendant might  htt^  known  the  facts  proved,  it 
did  not  follow  that  he  was  obliged  to  draw  the 
right  inference  from  them,  and.if  not,  this  niTit 
of  mandamus  would  not  lie  to  correct  his  error 
of  judgment  It  therefore  became  material  for 
us  to  inquire  whether  an  overseer,  upon  appli- 
cation made  to  him  for  a  certificate,  ana  on 
formal  proof  of  the  facts  stated,  was  bound 
under  the  pronsions  of  the  3  &  4  Vict.  c.  61, 
8.  2,  to  grant  that  certificate.  That  statute  was 
passed,  among  other  things,  to  amend  the  4  &  5 
w.  4,  c.  85.  It  is  necesuarv  to  consider  the 
provisions  of  the  statute  of  Wm.  4,  with  a  view 
to  see  whether  they  aflford  any  clue  to  the  con^ 
struction  of  the  statute  which  amends  it.  Now 
the  4  &  5  Wm.  4,  c.  85,  requires  by  its  2nd 
section,  that  every  person  applying  for  a  license 
to  sell  beer  to  be  drunk  on  the  premises,  should 
deposit  with  the  commissioner  of  excise  a  cer- 
tificate of  good  character,  signed  bv  six  rated 
inhabitants  of  the  parish,  and  certified  by  one 
of  the  overseers.  The  3rd  section  imposes  a 
penalty  of  5^.  should  the  overseer  neglect  to 
certify,  if  the  fact  was  so,  that  the  persons 
signing  the  certificate  of  good  character  were 
rated  inhabitants.  Under  that  art,  the  over- 
seer was  compelled  to  give  the  certificate,  which 
was  in  fact  a  mere  certificate  of  attestation,  but 
the  six  inhabitants  were  clearly  not  compellable 
to  grant  the  certificate  as  to  character.  The 
section  of  the  statute  on  which  the  present  case 
turns  is  one  substituted  for  that  which  existed 
in  the  statute  of « William  4.  How  then  is  it  to 
be  construed  ?  The  statute  itself  by  a  marked 
distinction  in  the  imposition  of  penalties,  seems 
to  answer  the  question.  By  the  5th  section 
the  overseer  is  made  liable  to  a  penalty  for  re- 
fusing to  grant  a  certificate  of  the  rating,  or 
for  fsdsely  certifying  the  rating,  or  for  "  falsely 
certify;n;  that  a  person  is  the  real  resident 
holder  and  occupier,  contrar)'  to  the  fact  ;'*  but 
the  act  imposes  no  penalty  whatever  on  the 
overseer  for  refusing  to  certify  that  a  person  is 
the  real  holder  and  occupier,  though  such 
holding  and  occupation  may  in  fact  exist.  The 
Court  is  therefore  of  opinion  that,  as  to  grant- 
ing such  a  certificate,  the  overseer  is  in  a 
situation  like  that  of  the  six  inhabitants  under 
the  former  statute,  that  the  granting  of  such  a 
ceitificate  is  consequentlv  a  matter  of  discretion 
with  him,  and  that  this  defendant  is  not  com- 
pellable to  grant  it.  The  judgment  mast  there- 
fore be  arrested. 

Court  at  Comman  IfiltsLi. 
Lloyd  v.  Jones.    Easter  Term,  1848. 

COUNTY  COURT  JURISDICTION  — HEREDITA- 
MENT WITHIN  9  &  10  VICT.  C.  95,  8.  58.— 
PROHIBITION  IN  RESPECT  OF  AN  ALLEGED 
RIGHT  OF    FISHERY. 

The  SSth  section  of  the  County  Court  Act, 
9  4^  10  Vict,  e.  95,  which  takes  away  from 
the  County  Courts  cognizance  of  any  action 
in  which  the  title  to  any  corporeal  or  in- 
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corpdreal  hereditamentit  shall  be  in  guestion, 
does  not  apply  to  the  case  of  a  claim  by 
custom  on  behalf  of  the  inhabitants  of  a 
town  to  enter  and  fish  on  the  lands  of  an- 
other, such  claim  not  being  to  the  title  to  a 
hereditament. 

Held,  a^^o,  that  such  alleged  custom  being  in 
fact  a  custom  for  the  inhabitants  to  have  a 
jM-ofit  a  prendre  in  ano!her*s  soil,  had  no 
existence  in  point  of  law. 

A  RULE  nisi  had  been  obtained  in  this  case 
by  the  defendant  for  a  writ  of  prohibition  to 
the  judge  of  the  County  Court  of  the  county 
of  Merioneth,  to  stay  all  further  proceedings 
in  the  plaint  on  the  ground  of  a  want  of  juris- 
diction in  8iich  judge. 

The  affidavit  in  support  of  the  rule  was  that 
of  the  clerk  to  the  defendant's  attorney,  and  it 
was  therein  alleged  that  the  plaint  had  been 
brought  in  respect  of  an  alleged  trespass  by 
the  defendant  in  going  on  the  land  of  the 
plaintiff  to  fish  in  the  river  Treweryn,  and  was 
tried  on  the  13th  of  October,  1847,  the  counsel 
who  then  a^)peared  for  the  defendant  unsuccess* 
fully  objecting  to  the  jurisdiction  of  the  Court ; 
that  the  evidence  in  the  plaint  established  the 
formation  of  a  society,  in  1840,  for  the  protec- 
tion of  the  river  Treweryn ;  that,  in  1847,  the 
inhabitants  of  Bala  held  a  public  meeting  for 
the  express  purpose  of  declaring,  as  they  then 
did,  a  claim  by  them  of  a  right  to  fish  in  the 


applying  to  the  present  case,  that  proviso  de- 
claring "  that  the  Court  shall  not  have  cog- 
nizance of  any  action  of  ejectment*  or  in  whicn 
the  title  to  any  corporeal  or  incorporeal  heie- 
ditaraents.  or  to  any  ^oll,  fair,  &c.,  shall  be  in 
question,*  &c.  The  affidavits  filed  in  oppo- 
sition to  the  rule  set  forth  that  the  defendant 
was  not  a  householder  of  Bala,  but  merely  re- 
sident there;  that  there  was  no  foundation 
whatever  for  the  rights  claimed  on  behalf  of 
the  inhabitants  of  Bala;  that  the  judge  of  the 
County  Court  had  required  the  defendant  to 
establish  some  reasonable  and  probable  ground 
for  the  claim  of  right,  and  having  heard  the 
whole  of  the  evidence  adduced  for  that  purpose, 
decided  that  the  defendant  had  completely 
failed  to  show  a  colour  for  any  such  claim  of 
right,  and  thereupon  proceeded  to  decide  the 
matter  of  the  plaint.  With  respect  then  to  the 
first  claim  of  b  right  of  common,  it  was  unne- 
cessary to  do  more  than  say  that  there  appeared 
no  ground  whatever  for  it.  As  to  the  second 
claim  of  a  right  to  fish,  it  was  not  made  with 
respect  to  any  property  or  any  grant  or  pre- 
scription, but  it  was  merely  said  that  the  in- 
habitants of  Bala  had  a  right  to  enter  the 
plaintiff's  lands  and  fish  in  the  river.  In  point 
of  law  it  might  well  be  doubted  whether  any 
such  right  could  exist  at  all.  There  might  be, 
according  to  the  case  of  Fitch  v.  RawUng,  2  IL 
Bl.  394,  a  good  custom  for  the  inhabitants  of  a 
particular  place  or  village  to  go  upon  the  land 


Treweryn,  under  an  immemorial  custom ;  that  |  of  another  and  there  play  at  cricket,  for  there  a 
in  exercise  of  such  claim,  the  defendant  was '  grant  might  be  assumed.  But  the  present 
sent  out,  on  behalf  of  the  inhabitants,  to  fish,  i  claim  is  not  for  the  purpose  of  recreation,  but 
and  thus  to  assert  their  alleged  right,  and  his  {  of  a  right  to  take  the  fish  in  the  phuntiflf  a 
having  so  acted  was  the  trespass  in  respect  of  i  water^in  fact  a  profit  a  prendre.  It 
which  the  plaint    had    been  brought;    that  '  '^    •..   *       i    •  ^. 

notice  in  writing  had  been  given  by  the  de- 
fendant to  the  plaintiff,  before  the  acts  of 
trespass  complained  of,  of  his  (the  defendant's) 
intention  to  go  out  and  fish  for  the  purpose  of 
asserting  the  right  of  the  inhabitanto  of  Bala; 
and  that  the  defendant  had  in  fact  gone  upon 
the  plaintiff's  land  bond  fide  for  that  purpose. 
It  was  further  stated  that  a  notice  had,  before 
the  trial,  been  served  on  the  County  Court 
judge,  claiming,  on  behalf  of  the  defendant, 
the  right  to  have  the  plaint  tried  in  one  of  the 
Superior  Courts,  on  the  ground  of  a  want  of 
jurisdiction ;  that,  notwithstanding  such  notice 
and  the  objection  taken  at  the  triS,  the  judge 
proceeded  with  the  plaint ;  that  the  case  was 
then  gone  into,  and  sever^  of  the  inhabitants 
of  Bala  examined,  to  prove— first,  that  the  right 
of  fishing  and  of  going  on  the  plaintiff's  land, 
as  claimed,  did  exist;  secondly,  that  there  was 
on  the  plaintiff's  said  lands  a  public  right  of 
footway;  and  thirdly,  that  there  existed  a  right 
of  common  in  the  locus  in  quo.  The  judge, 
however,  gave  judgment  against  the  defendant 
for  1/.  damages  and  costs. 

Talfourd,  Serjeant,  showed  cause  against  the 
rule.  ITie  ground  upon  which  the  nSe  for  the 
prohibition  in  this  case  rested  was,  that  the 
proviso  in  the  5Sth  section  of  the  County  Court 
Act,  9  &  10  Vict.  c.  95,  prevented  the  juris- 
diction of  the  County  Court  of  Merioneth  from 


however,  submitted  as  decisive  of  the  preaent 
application,  that  the  claim  of  a  right  to  fish  as 
an  inhabitant  of  a  place  could  not  be  considered 
as  a  claim  to  a  hereditament,  and  therefore  not 
within  the  proviso  relied  upon.  {Cresswell,^  J. 
What  the  defendant  said  came  to  this, — ^You 
shall  not  try  the  question  of  right  because 
some  third  person  had  a  right  to  go  upon  die 
plaintiff's  land.]  As  to  the  right  o£  footway 
claimed,  that  could  be  no  answer  to  an  action 
for  a  trespass  by  fishing.  Besides  it  could 
not  either  be  considered  as  a  hereditament. 
[IVilliams,  J.  There  appeared  to  be  no  limit 
to  the  alleged  right.  I'he  defendant  might 
catch  all  the  fish  in  the  river.] 

Mr.  Lhyd,  in  support  of  the  role.  The 
right  of  fishing,  it  was  submitted,  was  an  in- 
corporeal hereditament,  {Com,  Dig.  tii.  Piscary, 
Steph.  Com.  Black.,)  and  the  jadge  had  no 
right  to  inquire  into  the  title  after  the  datm 
had  been  made  in  behalf  of  the  inhabitants  of 
Bala.  Tyson  v.  Smith,  9  Ad.  &  £.  406; 
Caghey  v.  MKay,  Crawford  &  Dixon  Repw 
(Irish,)  290;  Kinnersley  v.  Orp,  Don^.  499. 
Here  the  claim  was  made  bond  fide,  and  a 
notice  given  to  the  plaintiff  beforehand.  The 
case  of  Tinniswood  v.  Pateson,  S  Com.  B.  S43, 
was  a  strong  authority  to  show  that  ad  soon 
as  a  plea  of  a  claim  to  an  incorporeal  heredita- 
ment Was  set  up  the  jurisdiction  of  the  County 
Court  became  ousted.    iCoUman,  J.    Is  th«re 
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any  authority  to  shov  that  a  profit  a  prendre 
cao  be  claimed  without  any  limit?]  If  even 
that  be  so,  and  the  case  be  doubtful,  the  Court 
vould  perhaps  allow  the  defendant  to  declare 
in  probibition  in  order  to  raise  the  question  for 
decision. 

Cur,  ad.  vtdL 

May  \2th.    The  judgment  of  the  Court  was 
delivered  by 

Wxlde,  C.  J.  A  rule  was  obtained  in  this 
caase  calling  upon  the  plaintiff  to  show  causae 
why  a  ^Tit  of  prohibition  should  not  issue  to 
the  judge  of  the  County  Court  of  Merioneth- 
shire, and  the  ground  on  which  the  defendant 
claime  to  be  entitled  to  the  writ  is,  that  the 
plaiat  in  the  County  Court  was  brought  for 
damages  in  respect  of  an  alleged  trespass  on 
the  plaintiff^s  land  for  the  purpose  of  fishing, 
and  the  defendant  says  that  he  did  the  acts 
complained  of  under  a  claim  of  right  as  an  in- 
habitant of  Bala  resting  on  immemorial  custom, 
and  as  that  claim  may  disputed,  the  jurisdic- 
tion of  the  County  Court  is  excluded  by  the 
statute  9  &  10  Vict.  c.  95,  s.  58,  in  which  it  is 
provided,  that  the  County  Court  shall  not  have 
cogiiizance  of  any  action  in  which  the  claim,  to 
an  incorporeal  hereditament  may  be  disputed. 
We  are  of  opinion  that  the  jurisdiction  of  the 
County  Court  is  not  excluded  by  the  proviso 
referred  to,  and  that  the  rule  must  ne  dis- 
charged. The  custom  set  up  is  in  effect  a 
custom  for  the  inhabitants  of  Bala  to  have  a 
pfofit  a  prendre  in  the  land  of  another,  and  we 
think  that  no  such  custom  can  ba  set  up.  It 
has  been  held  as  undoubted  law  for  two  cen- 
turies that  no  such  custom  can  exist  at  law. 
The  question  was  decided  in  James  the 
FirstV  reign,  in  Gateward's  case,  6  Co.  Rep. 
60,  and  since  that  the  law  has  been  considered 
as  not  open  to  any  question  or  doubt,  and  the 
jurisdiction  of  the  County  Court  cannot  be 
exclnded  by  the  pretence  of  a  custom  which  it 
has  been  determined  for  so  long  a  time  is 
vithout  any  legal  existence.  But  further,  sup- 
posing .any  question  could  arise  regarding  the 
custom,  inasmuch  as  the  claim  in  question  is 
not  a  hereditament,  the  cause  does  not  come 
vitbjn  the  operation  of  the  proviso  in  the  S8th 
section,  hereditament  whether  corporeal  or  in- 
corporeal being  a  thing  which  a  man  may  have 
to  him  and  his  heirs  by  way  of  inheritance,  and 
which  do  not  go  to  bis  executors  or  admi- 
nistrators as  chattels.  Termes  de  la  Ley,  388, 
Co.  Lit.  6  a  &  16.  The  rule,  therefore,  must 
be  discharged  with  costs. 

Rule  discharged  with  costs. 


Pleas,  not  guilty, 
'  "  '  Dd- 


Court  of  evi^tqntr. 
Connop  V.  CkaiUs  and  another,    June  10,  1848. 

ATTORNEY. — CONTINUANCE  OR  AUTHORITY. 

Wiere  a  dtfendant  has  been  taken  in  execu^ 
tion  upon  a  judgment,  the  attorney  for  the 
plaintiff  has  no  authority  to  give  a  dis- 
charge :  he  continues  to  be  attorney  after 
execution  for  the  purpose  of  receiving  the 
money  only. 


Action  for  an  escape, 
and  leave  and  license.  Verdict  for  the  defend 
ants.  The  plaintiff  had  obtained  a  judgment 
against  one  n  almeley,  who  was  taken  in  exe- 
cution. The  plaintiff's  attorney  being  after- 
wards at  the  sheriff's  office,  was  asked  by  the 
officer  to  afirree  to  the  defendant's  discharge 
upon  being  paid  20/.,  part  of  the  amount,  and 
rccei\nng  a  warrant  of  attorney  for  30/.,  the  re- 
mainder. This  the  attorney  agreed  to,  and 
Walmsley  was  discharged.  The )  resent  action 
had  been  brought  to  recover  the  whole  amount 
of  the  judgment  debt  and  costs. 

Martin,  (Jan.  15,  1848,)  having  obtained  a 
rule  to  show  cause  why  the  verdict  for  the 
defendants  should  not  be  set  aside  and  a  ver- 
dict entered  for  the  plaintiff, 

BurcheU,  for  the  defendants,  showed  cause, 
and  referred  to  Savoury  v.  Chapman,  8  Dow. 
656;  11  Adol.  &  £llis,  829.  The  rule  was 
obtained  upon  the  authority  of  that  case, 
from  which  it  was  inferred  that  the  duties  of 
the  attorney  expire  with  the  judgment,  lliat 
!  such  was  the  case  to  a  certain  extent  he  was 
'  ready  to  admit,  but  it  was  not  entirely  so,  for 
I  the  authority  of  the  attorney  revives  for  the 
I  purpose  of  execution.  [P/a//,B.  The  attorney 
I  is  the  proper  person  to  receive  the  money,  as 
I  he  has  a  hen  upon  the  costs.]  He  has  con- 
siderable power  over  the  judgment.  In  2  Inst. 
1 377,  (5),  Lord  Coke  observes : — "  By  the  judg- 
ment against  the  defendant  the  warranty  of 
attorney  is  determined,  for  thereby  pladtum 
terminatur,  hwl  only  to  sue  execution  (which 
is  the  fruit  of  the  judgment)  within  the  year ; 
and  if  he  sue  out  execution  within  the  year,  he 
may  prosecute  the  same  after  the  year ;  but  if 
he  sue  out  no  execution  within  the  year,  then 
after  the  year  is  ended  after  judgment  his  war- 
rant of  attorney  is  determined."  In  order  to 
support  this  rule  it  must  be  contended  that  the 
authority  of  the  attorney  ceases  with  the  issuing 
of  the  writ  of  execution,  but  that  is  clearly  not 
so,  for  there  is  no  doubt  that  if  a  portion  of 
the  money  only  be  levied,  he  can  issue  a  second 
writ  to  recover  the  remainder.  And  in  Crozer 
V.  Pilling,  4  B.  &  C.  26,  which  was  an  action 
against  the  plaintiff  for  not  discharging  the 
defendant  upon  tender  of  debt  and  costs,  the 
tender  was  made  to  the  attorney  upon  the 
record,  and  the  Court  intimated  a  clear  opinion 
that  he  was  the  proper  person  to  receive  pay- 
ment of  the  debt  and  costs,  and  that  the  tender 
was  properl]^  made  to  him,  therefore  the  action 
was  maintainable.  Besides  an  attorney  may 
prejudice  his  chent  most  materially  after  the 
judgment,  by  releasing  it.  It  must,  however, 
be  confessed  that  Payne  v.  Chute,  1  Rob.  R. 
367,  is  at  variance  with  the  2  Inst.  [Piatt,  ^,, 
referred  to  the  rule  of  Court  as  to  satisfaction 
piece.]  12  Mod.  440,  and  authorities  cited  in 
Chit.  Arch.  56  (7  Ed.) 

Martin,  in  reply,  relied  upon  Savoury  Vp 
Chapman. 

Per  Curiam.  We  think  a  verdict  should  be 
entered  for  the  plaintiff  for  30/.  The  attorney 
is  the  proper  person  to  receive  the  amount,  but 
he  has  no  imphed  authority  to  give  a  discharge. 
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Court  of  Banltrjnptrs. 
Anonymous,    July  14, 1848. 

DSBTOR    AND     CREDITOR    ARRANGEMENT 
ACT. — PRACTICE. 

The  Commissioners  will  not  entertain  a 
petition  presented  under  the  statute  7  4*  ^ 
Vict,  c.  70,  unless  the  petitioner  sets  forth 
in  the  schedule  annexed  to  such  petition  the 
date  when  each  particular  debt  was  cons- 
tructed, 

A  PETITIONER  under  the  Debtor  and  Cre- 
dijtor  Arrangement  Act  presented  a  petition, 
in  which  he  omitted  to  state  the  time  when  the 
several  debts  contained  in  his  schedule  were 
contracted.  The  petition  was  referred  to  Mr. 
Commissioner  Fane,  who  having  examined  it 
privately,  upon  taking;  his  seat  in  Court  made 
the  foUowint^  observations,  which  we  publish, 
as  they  involve  a  matter  of  practice: — 

Mr.  Commissioner  Fane,  By  the  7  &  8 
Vict.  c.  70,  passed  in  1844,  commonly  called 
the  Debtor  and  Creditor  Arrangement  Act,  a 
debtor,  not  in  trade,  is  allowed,  with  the  con- 
currence of  one-third  in  number  and  value  of 
his  creditors,  to  petition  this  Court  with  a  view 
to  SL  private  arrangement  of  his  affairs.  Upon 
the  petition  being  presented,  the  Commissioner 
is  privately  to  examine  into  the  matter  of  the 
petition,  and  by  section  2,  if  he  shall  be  satis- 
fied, amongst  other  things,  that  the  petitioner's 
debts  were  not  contracted  by  him,  ''without 


reasonable  probability  at  the  time  of  contract  of 
his  being  able  to  pay  the  same,"  the  Commis- 
sioner may  take  certain  further  atepe,  pointed 
out  by  the  act  of  parliament,  with  a  view  to  a 
private  arrangement.  It  is  obnous,  that  the 
Commissioner  cannot  form  a  judgment  as  to 
the  reasonable  probability  at  the  time  of  con- 
tract of  the  petitioner  being  able  to  pay  his 
debts,  unless  he  knows  the  time,  when  each 
debt  was  contracted,  yet  it  constantly  happens 
that  petitions  under  this  act  are  brought  here, 
without  the  time  when  each  debt  was  con- 
tracted, being  specified,  or  even  an  attempt 
being  made  to  specify  the  time,  although  the 
printed  forms  show  the  necessity  of  it.  In  all 
such  cases  I  decline  to  proceed. 

I  make  this  statement  publicly,  though  the 
petition  is  to  be  dealt  with  privately,  because  it 
18  desirable  that  all  persons  concerned  should 
know  that,  unless  the  time  when  each  debt  is 
contracted  is  stated  in  the  petition,  and  the 
truth  of  that  statement  is  sworn  to,  the  Com- 
missioner cannot  proceed.  My  own  opinion 
is,  that  the  right  conceded  by  this  act  to  the 
debtor  of  avoiding  publicity  is  a  very  great 
concession,  and  that  it  should  not  be  extended 
beyond  those  cases  where  the  inability  to  pajr 
is  attributable  rather  to  mjffortune  than  fault. 
If  instead  of  this  concession  being  applied 
sparingly,  it  is  applied  unsparingly,  almost  the 
only  remaining  check  on  the  misconduct  of 
debtors,  public  exposure,  will  be  lost  to  the 
community. 
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Sab  of  9ittotn(S9. 

[For  the  previous  Sections  of  this  Series  of 
the  Digest  in  the  present  Volume,  see 

Law  of  Attorneys,  p.  18. 

Law  of  Costs,  p.  234. 

Law  of  Wills,  p.  37. 
Courts  of  Equity, 

Construction  of  Statutes,  p.  58. 

Law  of  Property  and  Conveyancing,  p.  75. 

Principles  of  Equity,  p.  103. 

Pleadings,  p.  121. 

Evidence,  p.  149. 

Practice,  pp.  169*  19t). 
BanHtmptcy,  p.  213. 
Lunacy,  p.  216.] 

ADMISSION  ON  THE   ROLL. 

1.  No/tce.— The  Court  will,  in  urgent  cases, 
uispense  with  the  Reg.  Gen.,  Easter  T.,  9  Vict., 
which  regulates  the  taking  out  a  certificate  as 
an  attorney,  where  more  than  a  year  has  elapsed 
from  the  admission,  provided  it  appear  that 
here  has  been  no  neglect  in  the  party  applying 


to  give  as  long  notices  as  were  in  his  power 
and  that  the  notices  so  given  afibrded  a  reason* 
able  time  for  inquiry  into  his  conduct,  &c., 
since  his  admission.  Exparte  Webb,  4,D.  &  L, 
641. 

2.  Where  little  more  than  a  twelvemonth  had 
elapsed  since  the  admission  of  an  attorney,  the 
Court,  under  special  circumstances,  allowed 
him  to  take  out  a  certificate,  without  giving  the 
notices  required  by  Reg.  Gen.,  Easter  Tenn, 
9  Vict.     Weymouth,  exparte,  5  D.  &  L.  60. 

APPEARANCE   SBC.    STAT. 

See  Notice  of  appointment, 

BILL  OF   COSTS. 

Name  of  court. — Where  an  attorney's  bill 
contains  charges  for  business  done  in  the  Court 
of  Chancery,  and  also  in  a  Court  of  Common 
Law,  the  bill  should  specify  the  particular 
Court  in  which  each  portion  of  the  business 
was  done.    Ivimey  v.  Marks,  4  D.  &  L.  709- 

Cote  cited  in  tiie  judgment :  Hill  v.  Humpbitys, 
SB.  &  P.  343;  3E8P.2.74. 


COMPROMISE* 


See  Undertaking, 
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COUNTY   COURT. 

1.  PrUfUege  of  plaiHtiff.^-An  attorney  may., 
notwithstanding  the  9  &  10  Vict.  c.  95,  sue  as 
a  plaintiff  in  one  of  the  Superior  Courts,  and 
willt  if  successful,  be  entitleid  to  costs  as  before 
that  statute.    Lewis  ▼.  Hanee,  36  L.  O.  68. 

2.  PrivUfSffe  of  attorneys  plaintiffs. — Costs 
spon  application  for  a  rti/e.  ^The  County 
Coarts  Act,  9  &  10  Vict.  c.  95,  does  not  apply 
to  attorneys  suing  in  their  own  ri^ht;  they 
still  retain  the  privilege  of  proceeding  in  the 
Soperior  Courts  for  sums  under  20/. 

This  Court  will  not  discharge  a  rule  with 
costs  npon  the  ground  only  of  its  having  been 
moved  for  with  costs.  Jones  v.  Brotrn,  36 
L  0. 100. 

DBLIVKRY   OP  BILL. 

** Month**  meaning  of, — To  an  action  on  an 
attorney's  bill,  th»  defendant  pleaded  that  the 
plaintiff  did  not  deliver  "one  month"  before 
bringing  the  action,  a  signed  bill  of  his  fees, 
"pursuant  to  the  statute  in  such  case  made,'' 
"  contrary  to  the  form  of  the  said  statute."  The 
6  &7  VicL  c.  73,  s.  37»  requires  a  bill  to  be  de- 
livered "one  month  "  before  bringing  an  action, 
and  by  the  interpretation  clause,  "  month  "  is 
declared  to  mean  "  calendar  month : "  Held, 
on  special  demurrer,  that  the  word  "  month  " 
in  the  plea  was  to  be  taken  to  mean  "  lunar 
month;*' 4hat  the  words  "pursuant  to  the 
statute,"  &c.,  would  not  enable  the  Court  to 
construe  it  as  a  "  calendar  month ;"  and  that 
as  the  act  required  a  delivery  of  a  "calendar 
month  "  before  the  action,  the  plea  was  bad  as 
tendering  an  inconclusive  ana  immaterial  issue. 

QBtfre,  if  the  plea  was  not  also  bad,  as  being 
an  argumentative  averment  that  the  plaintiff 
did  not  deliver,  one  "  calendar  "  month  before 
brining  the  action,  a  signed  biU,  &c«  Parker 
v.Gt//,5D.&L.21. 

Case  cited   in   the   judfrment :    Burroughs    v. 
Hodgson,  9  A.  &  £.  499 ;  1  P.  &  D.  S28. 

FRAUDULENT  CHAROBS. 

See'  Taxation. 

JURISDICTION. 

See  Undertaking, 

LIABILITY   OP   PROVISIONAL   COMMITTEE. 

See  Bailwag  Company. 

LIEN. 

(h  papers. — An  attorney  has  a  lien  on  the 
papers  in  a  particular  suit,  not  only  for  his 
costs  in  that  suit,  but  for  his  general  costs. 
.\nd  the  Court  will  not  interfere  with  that  lien 
by  ordering  him  to  deliver  up  his  papers  on 
payment  of  the  bill  of  costs  in  the  particular 
suit,  although  the  bill  of  costs  has  been  made 
out  and  delivered  separately;  and  the  client 
suggests  that  the  possession  of  the  papers  is  ne* 
cessary  to  enable  him  to  carry  on  the  proceed- 
ings, and  that  he  will  be  damnified  by  the 
delay.     Broomhead,  in  re,  5  D.  &  L.  52. 

MISCONDUCT. 

See  St  riling  off  the  Roll. 


NOTICE   OP   APPOINTMENT. 

Appearance  see,  stat. — The  defendant  not 
appearing  to  a  writ  of  summons,  an  appearance 
was  entered  for  him  by  the  plaintiff  sec.  stat, 
after  which  he  pleaded  in  person.  The  case 
not  being  tried  within  the  proper  time  after 
issue  joined,  the  defendant  gave  notice  of  his 
intention  to  move  for  judgment  as  in  case  of 
nonsuit.  This  notice  was  given  by  attorney. 
Held,  that  this  was  sufficient  notice  to  the 
plaintiff  of  the  ap{)ointment  of  the  attorney  by 
the  defendant,  and  that  it  was  not  necessary 
for  him  to  give  notice  of  his  bringing  in  an 
attorney  on  the  other  side.  Jones  v.  King,  35 
L.  O.  345. 

PAROCHIAL  BUSINESS. 

A  retainer  by  parish  officers  of  an  attomefy 
on  parish  matters  is  not  binding  on  them  to- 
gether with  their  successors  personally.  John 
Marsh  v.  Richard  Davis,  Robert  Tibbott,  James 
Davis,  and  fVilliam  Evans,  36  L.  O.  56. 

PARTNERSHIP^ 

Two  solicitors  having  entered  into  partner- 
ship, each  of  them  continued  to  attend  to  the 
business  of  his  former  clients,  but  on  the  part- 
nership account ;  and  one  of  the  partners  hav- 
ing proposed  to  invest  a  sum  of  money  belong- 
ing to  a  client  in  a  certain  mortgage,  the  pro- 
posal was  agreed  to  by  the  client,  and  the 
money  was  paid  to  the  joint  account  of  the 
partnership,  at  their  bankers,  for  the  purpose 
of  the  investment.  The  negotiations  for  the 
mortgage  were  broken  off  by  the  proposed 
mortgagor,  but  the  partner  by  whom  the  pro- 
posal had  been  made  to  the  client,  untruly  re- 
presented to  the  client  that  the  mortgage  had 
been  effected,  and  thenceforward  continued  to 
pay  the  interest  as  if  it  had  actually  been  done. 
Although  the  banking  account  was  kep  in  the 
name  of  the  firm,  the  moneys  standing  to  the 
account  belonged  exclusively  to  the  |krtner 
who  committedthe  fraud ;  he  alone  attended  to 
and  had  the  control  of  the  account,  and  the 
fraud  was  unknown  to  the  other  r'^Tlaer.  Rve 
years  after  the  receipt  of  the  n.  jaey  from  the 
client  the  partnership  was  dissol^  d  ;  and  ten 
years  after  the  dissolution  of  iY «  partnership 
the  partner  who  had  committed  the  fraud  be- 
came bankrupt,  and  the  chent,  who  from  the 
time  of  the  aissolution  until  the  bankruptcy 
had  continued  to  employ  him  as  his  solicitor, 
discovered  the  fraua.  The  client  then  filed 
his  bill  against  the  other  partner  to  recover  the 
money. 

Held,  that  the  defendantffvas  originally  liable 
to  the  plaintiff  for  the  money  received  by  the 
firm ;  that  his  original  liability  was  continued^ 
as  well  after  as  before  the  dissolution  of  the 
partnership,  by  the  fraudulent  representations 
of  his  former  partner ;  and  that  m  equity  the 
limitation  in  bar  of  the  claim  did  not  begin  to 
run  in  favour  of  the  defendant  until  the  time 
when  the  client  discovered  the  fraud. 

That  the  fraud  and  misrepresentation  of  one 
of  the  partners  entitled  the  client  to  relief  in 
equity  against  the  other,  not  only  if  the  cas^a 
was  one  in  which  the  client  might  have  re- 
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covered  in  an  action  at  law  aininit  such  other 
partner,  but  also  if  the  remeoy  at  law  against 
the  other  partner  was  barred  by  the  lapse  of 
time.    Elair  v.  Bromley ,  5  Hare,  542. 

PRIVILEGE   OF  ATTORNEY   PLAINTIFF. 

See  County  Court,  I,  2. 

PRODUCTION   OF   PAPERS. 

F.,  a  solicitor,  by  his  answer,  claimed  the 
right  of  refusing  to  produce  certain  documents, 
on  the  ground  of  their  having  come  into  his 
possession  as  solicitor  for  B.,  who  denied  by 
his  answer  that  F.  had  ever  acted  as  his  solici. 
tor.  The  plaintiff  amended  his  bill,  stating  the 
claim  set  up  by  F.,  but  did  not  require  B,,  who 
was  out  of  the  jurisdiction,  to  answer  the 
amendments.  Held,  that  if  B.  appeared  and 
did  not  interpose,  the  production  of  the  papers 
would  be  oroered.  Blenkinsopp  v.  Blenkinsopp, 
36  L.  O.  31. 

PURCHASE. 

Setting  aside. — An  agreement  between  a 
father,  tenant  for  life,  and  an  eldest  son,  tenant 
in  tail,  for  certain  considerations,  to  bar  the 
entail,  and  convey  the  estate  to  the  son,  was 
followed  within  a  fortnight  by  the  sale  of  the 
estate  by  the  son  to  the  solicitor  who  had  acted 
for  both  parties  in  the  agreement.  In  a  suit 
after  the  death  of  the  son  without  issue,  by  the 
next  remainder-man  in  tail,  who  was  also  heir 
at  law  of  the  son,  to  set  aside  both  transactions, 
and  to  have  the  estates  re-settled  to  the  former 
uses,  the  Court  was  of  opinion,  upon  the  evi- 
dence, that  both  transactions  were  but  parts  of 
one  scheme,  contrived  by  the  solicitor  for  his 
own  benefit ;  but  being  also  of  opinion  that, 
on  the  principle  of  family  arrangement,  the 
agreement  between  the  father  and  the  son  was 
not  necessarily  an  unfair  one  in  itself,  the 
Court  set  aside  the  second  only,  and  dismissing 
the  bill  as  to  the  1st,  decreed  the  solicitor  to 
convey  the  estate  to  the  plaintiff  in  fee. 
BeUamy  v.  Sabine,  2  Phill.  425. 

RAILWAY   COMPANY. 

Liability  of  provisional  and  managing  com- 
mittee.— Where  a  person  allows  his  name  to  be 
placed  upon  the  provisional  committee,  and  it  is 
also  inserted  in  tne  list  of  the  managing  com- 
mittee,  of  which  he  is  subsequently  aware,  and 
to  whicli  he  does  not  object,  such  managing 
committee  being  authorized  to  direct  the  affairs 
of  the  company,  he  will  not,  without  interfer- 
ence on  his  part  in  the  aff*airs  of  such  company, 
be  liable  to  the  attorney  for  his  costs  in  any 
proceedings  adopted  by  him  by  order  of  such 
managing  committee,  no  bill  having  been  ob- 
tained, or  deed  signed.  It  is,  however,  a  ques- 
tion for  the  consideration  of  the  jury  whether, 
from  all  the  circumstances,  the  committee  are 
authorized  to  pledge  the  defendant's  credit. 
WUUams  v.  Pigott,  35  L.  O.  614. 

RETAINER. 

VnatAkorized  appearance. — Where  a  defend- 
ant has  been  served  with  process,  and  an  at- 
torney, %vithout  authority,  appears  for  him ;  if 
the  attorney  be  insolvent,  the  defendant  will  be 


relieved  on  equitable  terms,  provided  he  has  a 
defence  upon  the  merits.  But  if  the  attorney 
be  solvent,  the  defendant  will  be  left  to  bis 
remedy  by  summary  af>plication  agmnst  him. 

But  where  a  plaintiff*,  without  serving  the  de- 
fendant, accepts  appearance  of  an  unatuhoiised 
attorney,  the  Court  will  set  aside  the  jndgment 
as  irregular,  with  costs,  and  leave  the  plamtiff 
to  recover  those  coats  and  expenses  from  tbe 
delinquent  attorney.  Bayley  v.  BmckiaMd,  3 
D.  &  L.  115. 

Case  cited  in  tbe  judgment :  Habbixt  v.  PbiUips, 
ISM. 5c  \V,70f. 

SBTTrNG   ASIDE    PURCHASE. 

See  Purchase. 

SIGNED   BILL. 

Taxation. — ^The  defendant,  a  London  at<or. 
ney,  employed  the  plaintifi^  also  a  London  at- 
torney, to  go  to  Cambridge,  and  defend  a  per-  I 
son  indicted  for  bribery  at  an  election  there.  ' 
In  1841  and  1842,  the  plaintiff  delivered  to  the 
defendant  bills  of  costs  unsigned,  and  in  Feb. 
1847»  he  re-delivered  signed  bills  :  U^d,  that 
the  bills  were  taxable  under  6  &  7  Vict  c.  73, 
s.  37.    BUUng,  in  re,  5  D.  &  L.  126. 

STRIKING  OFF   THE   ROLL. 

Misconduct. — An  application  to  strike  an  at- 
torney off  the  roll  of  the  Court,  will  not  be 
granted  upon  the  mere  production  of  a  similar 
rule  obtained  in  another  Coiu*t,  unless  there  be 
an  affidavit  that  he  is  the  same  person,  and  the 
application  should  not  be  made  on  the  last  day 
of  term.     Anon.,  in  re,  1  Exch.  Rep.  453. 

TAXATION. 

After  bond.  —  Fraudulent  charges.  —  Where 
an  attorney  proceeds  to  trial  upon  a  bond  of 
nearly  two  years'  standing,  given  for  costs  in  a 
previous  action  which  have  not  been  tased, 
the  Court  will  not,  upon  application  made  on 
behalf  of  the  defendant,  and  upon  affidavit  of 
improper  charges,  postpone  the  trial  until  the 
bill  shall  have  been  taxed ;  but  will  prevent 
the  attorney  from  entering  up  judgment  until 
after  taxation,  or  for  more  than  the  taxed 
amount. 

The  Court  will  also,  under  such  circum- 
stances, order  the  Master  to  report  whether 
the  bill  contains  any  fraudulent  charges,  and 
also  any  other  special  matter,  and  make  the 
costs  of  taxation  dependent  upon  such  report. 
Nix  V.  Phillips  and  others,  3G  L.  O.  35. 

See  Signed  Bill. 

UNAUTHORIZED    APPEARANCE. 

See  Retainer. 

UNDERTAKING. 

Compromise. — Jurisdiction. — ^Where  an  ar- 
rangement between  the  solicitor  for  the  defend- 
ants and  the  solicitor  for  the  plaintiff  is  entered 
into  for  the  compromise  of  a  suit,  and  a  per- 
sonal undertaking  is  given  by  the  one  to  the 
other  to  pay  certsun  costs  of  the  suit :  the  Court, 
in  the  exercise  of  its  jurisdiction  over  solicitor?, 
will  compel  the  fulfilment  of  auch  underlilm- 
Gilbert  v.  Cooper,  35  L.  O.  560. 


DIGEST.    AND   JOURNAL   OF   JaRISPRUDENOE. 


SATURDAY,  JULY  29,  1848. 


■  **  Quod  magif  ad  nos 
Pertinet,  et  neMuie  malum  e$t,  agitamiu." 


HOAAT. 
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INQUIRT    INTO   COftRUPT    PRAC- 
TICBS  AT  ELECTIONS. 


TsElmn  mtroduoed  into  t¥e  House  of 
Commoas  by  Lord  John  Roasell,  "To  pro- 
Tide  iar  inquiry  into  the  existenoe  of  Corrupt 
Pinetiees  at  Elections  for  Members  to  serve 
in  Fkriiaiiienty''  proposes  to  confer  a  new ! 
apeoes  of  patronage  on  the  jud^,  which  I 
we  esimot  help  considering  objectionable  in 
iBore  Aaa  one  point  of  idew.    Whenerer  a ; 
select  ocmmittee  to  whom  anj  petition  com- ' 
phiniiig  of  bribeiy  or  treating  has  been  re- ' 
fined,  considers  it  eonrenient  or  desirable  | 
diat  an  inqairy  should  be  instituted  in  the 
localitj  whsre  corrupt  practices  are  supposed  j 
to  ha?e  taken  place,  it  isintended  that  the 
ioquiiy  should  be  conducted  bj  two  bar- 
risters, who  are  to  be  appcMnted  by  the 
senior  judge  of  assize.   The  provisbn  under 
wbieh  these  qipoimtments  are  proposed  to 
be  made  is  as  follows :-— 

"That  where  any  committee  appointed  under 
this  act  shall  report  that  further  mquiry  and  in- 
▼estigatton  regarding  corrupt  practices  should 
be  made  on  the  spot  by  Commisnoners  ap- 
ppinted  under  this  act,  the  Speaker  of  the 
House  of  CoaBmons  shaU,  by  writing  under  his 
band*  certily  such  rrnort  to  the  senior  judge 
&>r  the  time  being  in  the  commission  of  asaiae, 
or  where  there  shall  be  no  existing  coaouoaission 
of  aasoe,  then  to  the  senior  judge  for  the  time 
banff  in  the  last  preceding  commission  of  assise 
for  the  county  within  which  the  city  or  borough 
with  respect  to  which  the  inquiry  and  investiga- 
tion is  to  be  made  is  situste;  and  such  judge 
^iball  appoint  two  barristers  to  be  commis8ii)n- 
ers  for  sach  city  or  borough  for  the  purpose  of 
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such  inquiry  and  iuFSstigation ;  and  in  case  by 
reason  of  the  death,  illness  or  absence  of  any 
such  Commissioner^  such  inquiry  and  investi- 
gation cannot  be  proceeded  with  by  him,  it 
shall  be  lawful  for  such  judge  and  he  is  hereby 
required  to  appoint  a  barrister  to  be  a  Comoiis- 
sioner  in  the  place  of  the  Commissioner  origi- 
nally appointed:  Provided,  that  no  barrister 
shall  be  appointed  Comnussioner  who  shaU  be 
of  less  than  three  years*  standing,  or  who  shall 
be  a  member  of  parliament,  or  who  shall  hold 
any  office  or  place  of  profit  under  the  Crown, 
except  the  office  of  recorder  of  any  city  or 
borough ;  and  the  Commissioners  so  appointed 
shall  with  all  convenient  speed  after  their  ap- 
pointment enter  upon  and  complete,  in  manner 
nerein  provided,  tne  inquiry  and  investigation 
with  respect  to  the  city  or  borough  for  which 
they  shall  be  appointed." 

The  Commissioners  are  to  be  sworn,  and 
power  is  given  them  to  appoint  and  dismiss 
such  derks,  messengers,  and  officers  as 
shall  be  thought  necessary.  The  Courta  of 
Inquiry  to  be  holden  by  the  Commissioners 
are  thus  provided  for : — 

'^Tbat  the  said  Commissioners  shall  from 
time  to  time  hold  Courts  of  Inquiry  at  suah 
places  as  they  shall  deem  convenient  for  the 
purposes  of  their  inquiries ;  and  the  said  Coaa- 
missioners  shall  hold  their  first  Court  of  In- 
quiry within  the  city  or  borough  for  which 
Uiey  shall  have  been  appointed,  or  within  ten 
miles  thereof,  and  shall  give  notice  of  the  time 
and  piace  of  holding  such  first  Court  of  In- 
quiry to  the  returning  officer  of  the  same^  and 
shall  cause  a  like  notice  to  be  fixed  against  the 
town4iall,  market,  cor  other  public  buikiing  of 
such  ci^  or  borough,  or  the  {dace  where  the 
election  of  members  to  serve  in  parliament  for 
such  city  or  borough  is  usually  held,  and  shall 
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also  publish  a  like  notice  in  some  newspaper  in 
ffeneral  circulation  in  such  cit^  or  borough^  or 
Uie  neif(hbourhood  thereof,  and  the  sjud  Com- 
missioners ma^  adjourn  an^  such  Court  from 
time  to  time  and  from  place  to  place  :  Provided 
always,  that  where  the  Ck>mmi88ioner8  shall  ad- 
journ such  Court  of  Inquiry  to  any  ^lace  not 
within  such  city  or  borough,  orVithin  ten 
miles  thereof,  the  said  Commissioners  shall  in 
the  minutes  of  their  proceedings  record  the 
reasons  for  such  adjournment,  and  shall  in 
their  report  specially  mention  such  adjournment 
and  the  reasons  for  the  same." 

The  nature,  extent,  and  duration  of  the 
inquiry  must  necessarily  be  left  very  much 
in  the  discretion  of  the  Comnaissioners. 
Their  duties  are  pointed  out  in  the  follow- 
ing section : — 

"  That  the  said  Commissioners  shall,  by  such 
lawful  means  as  to  them  shall  appear  best  for 
the  discovery  of  the  truth,  inquire  into  the 
manner  in  wnich  the  election  or  elections  men- 
tioned in  the  report  of  the  election  committee 
for  such  city  or  borough  has  or  have  been  con- 
ducted, and  whether  any  corrupt  practices 
were  committed  at  such  election  or  elections 
respectively,  and  if  so,  the  said  Commissioners 
sludl,  by  such  means  as  aforesaid,  inquire  into 
and  ascertain  the  nature  and  particulars  of  such 
corrupt  practices,  and  the  persons,  whether 
candidates,  agents  for  candidates,  voters  or 
others,  who  have  been  parties  to  the  same,  and 
whether  any  such  corrupt  practices  have  been 
in  compliance  with  any  usage  or  custom  in  such 
city  or  borough,  or  have  been  new  or  casual  in 
such  city  or  Borough ;  and  the  said  Commis- 
sioners shall  from  time  to  time  report  to  her 
Majesty  the  evidence  which  shall  be  taken  by 
them,  and  what  they  shall  find  concerning  the 
premises,  and  especially  the  said  Commission- 
ers shall  report,  with  respect  to  the  said  election 
or  elections  respectively,  the  names  of  all  per- 
sons whom  they  shall  nnd  to  have  been  guilty 
of  corrupt  practices  at  such  election  or  elections 
respectively,  and  all  other  things  whereby,  in 
the  opinion  of  the  said  Commissioners,  the 
truth  may  be  better  known  touching  the 
premises." 

The  reports  of  the  Commissioners  are  to 
be  laid  before  parliament,  and  they  are 
authorised  to  summon  witnesses  and  ex- 
amine them  on  oath.  They  are  to  be  paid 
at  the  r&te  of  five  guineas  per  diem  for  tneir 
services,  together  with  travelling  and  other 
expenses. 

It  may  be  at  once  conceded  that  au  inves- 
tigation of  this  nature  would  probably  be  con- 
ducted most  effectively  and  advantageously 
by  persons  of  le^l  education  and  experience. 
We  are  at  a  loss  to  understand,  however, 
why  such  a  duly  may  not  be  performed  as 
ably  and  efficiently  by  an  attorney  and  so- 
licitor as  by  a  member  of  the  Bar.     In  the 


tnuuactioii  of  ordinary  l^al  buanesa,  the 
duty  of  seeking  oat,  discovering,  examining 
into,  and  preparing  evidence,  exclusively  de- 
volves upon  the  attorney.  The  barrister 
only  acts  npon  the  instructions  furnished 
and  prepared  for  him  by  the  attorney.  As 
to  the  proceedings  pectdiar  to  elections,  they 
are  in  general  better  kno?m  to  the  attorney 
than  to  the  barrister.  The  former  is  con- 
stantly employed  at  elections  in  the  capanty 
of  an  agent,  and  by  that  means  acquires  a 
minute  practical  knowledge  of  all  the  details, 
and  a  familiar  acquaintance  with  the  arts  and 
devices,  unlawful  as  well  as  innocent,  to 
which  unscrupulous  persons  resort  at  election 
contests.  His  attendance  at  the  Regbtra- 
tion  Courts,  where  barristers  do  not  attend 
in  their  professional  capacity,  gires  the 
attorney  an  insight  into  the  mode  in  which 
local  influences  are  created  and  maintained. 
So  far  as  regards  previous  habits,  informa- 
tion, and  experience,  the  attorney  is  at  least 
as  well  qualified  as  the  barrister  to  inquire 
into  the  existence  of  corrupt  practices  at 
elections.  Without  resorting  to  invidious 
comparisons  as  to  the  relative  usefulness  of 
either  branch  of  the  profession,  or  seeking 
to  elevate  the  one  at  the  expense  oi  the 
other,  we  respectfully  ask  an  explanation  of 
the  grounds  upon  which  it  is  proposed  to  | 
exclude,  from  Commissions  to  investigate 
Corrupt  Practices  at  Elections,  the  memben 
of  the  most  extensive  branch  of  the  legal 
profession  ? 

It  is  notorious  that  corrupt  practices  are 
sometimes  resorted  to  by  all  parties  at  an 
election  to  such  an  extent  that,  when  the 
contest  is  over,  neither  party  finds  it  expe- 
dient to  prosecute  a  charge  of  corruption 
against  his  opponent,  under  the  conviction 
that  if  recrimination  were  resorted  to,  a 
case  equally  strong  might  be  established 
against  himself.  Certain  provisions  were 
introduced  in  the  "  Act  for  the  better  Yn- 
vention  of  Bribery  and  Treathag,'*  (5  &  C 
Vict.  c.  102,)  with  a  view  to  remedy  this 
evil,  which  provisions,  it  seems,  have  proved 
in  a  great  degree  imavailing.  In  such  cases 
it  is  quite  obvious,  that  if  two  barristers  be 
sent  into  a  borough  where  corrupt  practices 
have  prevailed,  and  the  cases  they  are  to 
examine  into,  and  the  evidence  to  support 
those  cases,  has  not  been  previously  investi- 
gated and  arranged,  the  journey  of  the 
Commissioners  will  in  many  cases  oe  a  mere 
farce.  We  presume  it  is  with  a  view  to 
meet  this  difficulty  that  the  18tli  section  of  I 
the  bill  proposes : —  I 

"  That  the  Speaker  of  the  House  of  Com- 
mons may  appoint  an  agent  or  agents  to  pro- 
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Mcutd  before  tbe  committees  appointed  under 
this  act  or  any  of  tbem,  or  any  Commisaionere 
appoioted  under  this  act,  any  inquiries  or  in- 
qmry  to  be  made  under  the  provisions  of  this 
act;  sod  eroij  such  agent  is  hereby  authorized 
from  time  to  time  to  certify  under  his  hand  to  the 
Commissioners  of  her  Majesty's  Treasury,  what 
ram  or  sums  of  money  is  or  are  required  to 
meet  the  necessary  expenses  for  eflfectuallv 
prosecuting  such  inquiries  or  inquiry  as  sued 
af  ent  may  be  appointed  to  prosecute,  including 
the  soms  projper  and  necessary  to  be  paid  to 
and  for  the  witnesses  who  may  be  required  to 
attend  under  this  act ;  and  the  Commissioners 
of  Ur  Majesty's  Treasury  shall  he  authorized 
to  advance  to  every  such  agent  from  time  to  time 
suck  sums  as  shall  be  needed  for  the  purposes 
aforesaid.^' 


We  would  remark  in  passing,  that  this 
clause  is  silent  as  to  the  qualifications  of 
the  agent  to  be  appointed  by  the  Speaker. 
It  leaves  it  to  the  discretion  of  that  officer 
to  appoint  a  barrister,  an  attorney,  or  any 
other  person  he  may  think  fit. 

But  the  patronage  which  it  is  proposed 
to  confer  on  the  jud^s  appears  to  us  to  be 
objectionable  upon  a  totally  different  grouud. 
The  exercise  of  this  patronage  subjects  the 
judges   to    imputations  of  nepotism    and 
favouritism,  and  is  by  no  means  calculated 
to  increase  the  independence  of  the  Bar. 
Lord  John  Russell,  upon  introducing  the 
bill  now  under  consideration,   referred  to 
the  power  vested  in  the  senior  judges  of 
assize,  to  appoint  revising  barristers,  under 
the  Stat.  6  Vict,  c,  18,  s.  28,  as  a  precedent 
for  restbg  in  them  the  power  of  appoint- 
ment under  the  present  bill.     The  question 
is,  whether  the  precedent  is  one  that  ought 
to  be  followed,  and  the  principle  extended  ? 
The  appointment  of  revising  barristers  has 
not  created  any  dissatisfaction  on  political 
grounds,  but  we  (juestion  if  the  power  has 
liways  been  exercised  in  such  a  manner  as 
to  afford  universal  satisfaction  in  the  pro- 
fession.    It  converted  the  whole  body  of 
the  junior  Bar  into  place  hunters.     It  be- 
came the  practice  for  every  barrister  who 
deared  to  spend  the  Long  Vacation  profit- 
ably, to  write  to  the  senior  judge  of  assize, 
requesting  to  he  appointed  a  revising  bar- 
rister.   Onlv  a  few  of  the  applicants  could 
be  successful,  and  the  remainder  were  disap- 
pomted.     We  have  heard  of  young  gentle- 
men being  called  to  the  Bar  at.  a  particular 
period,  with  the  express  view  of  having  this 
appointment  conferred  on  them,  and  the 
juvenile  candidate  has  been  sometimes  suc- 
cessful, to  the  infinite  disgust  of  his  seniors. 
These  facts  are  mentioned,  not  to  disparage 
either  the  Judges  or  the  Bar,  but  because  it 
appears  to  be  more  for  the  credit  of  both. 


that  situations  of  this  kind  should  not  be 
in  the  disposal  of  the  one,  or  solicited  by 
the  other.     All  public  appointments  are 
properly  liable  to  be  canvassed,  and  it  seems 
more  in  accordance  with  constitutional  prac- 
tice that  the  patronage  should  he  vested  in 
some  branch  of  the  executive  government 
directly  responsible  to  parliament.      The 
Commission  to  inquire  into  the  proceedings 
at  a  recent  election  is  one  that  necessarily 
involves  inquiries  of  a  personal  and  political 
character.    Whatever  objections  exist  to  the 
interference  of  the  judges  in  the  appoint- 
ment of  those  entrusted  with  the  duty  of 
revising  the  Lists  of  electors,  apply  with 
tenfold  force  to  the  appointments  contem- 
plated by  the  bill  under  consideration.    The 
conduct  of  the  Commissioners  to  whom  such 
a  duty  is  delegated,  as  well  as  their  reports, 
will   be  jealously  scrutinized,  and  various 
considerations,  too  obvious  to  require  eluci- 
dation, render  it  desirable  that  the  members 
of  the  judicial  body  should  have  no  concern, 
directly  or  indirectly,  with  investigations  of 
this  description. 


CHARITABLE    TRUSTS  REGULA- 
TION BILL. 

The  Lord  Chancellor  has  laid  on  the 
table  of  the  House  of  Lords  a  Bill  "for 
facilitating  and  better  securing  the  due  Ad- 
ministration of  Charitable  Trusts,  and  for 
the  further  rehef  of  Trustees,"  which  re- 
quires the  hest  attention  of  the  profession 
and  the  public.  We  presume,  from  the  late 
period  at  which  it  has  been  introduced,  that 
it  is  not  intended  to  press  the  measure 
during  the  present  Session,  but  we  have 
not  learned  that  the  Chancellor  has  made 
any  distinct  announcement  of  his  intentions 
in  this  respect,  and  we  hasten  to  lay  before 
our  readers  an  outUne  of  the  bill. 

By  the  first  section,  it  is  proposed  to 
invest  the  judges  of  the  County  Courts  with 
jurisdiction  over  the  administration  of  "  any 
charity  of  which  the  clear  yearly  income 
does  not  exceed  30/.,  and  which  is  to  be 
administered,  or  is  applicable  to  or  for 
ohjects  or  purposes  within  the  district  '*  of 
any  judge  of  the  County  Court.  The 
County  Court  judge  is  to  be  invested  with 
jurisdiction  in  such  cases,  whenever  .an  ap- 
plication is  made  to  him  by  the  Attorney- 
General,  or  any  person  authorized  by  the 
Attorney-General,  or  by  any  persons  or 
body  administering,  or  claiming  to  admi- 
nister, any  charity,  or  by  any  inhabitant  oi 
any  parish  or  place  within  which,  or  for  ttie 
benefit  of  objecU  within  which,  such  charity 
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shall  be  adminbtered  or  shall  have  been 
founded,  or  by  any  person  desirous  of 
pa^ngy  transferring,  or  depositing,  under 
this  aety  or  otherwise  interested  in  such 
matter  of  application.     (Sect.  7). 

The  County  Court  judge  in  such  cases  is 
empowered  to  g^ve  sucn  mrections  and  make 
sucli  orders  "  as  he  may  think  fit,  and  in 
justice,  for  the  remedying  of  any  neglect, 
breach  of  trust,  fraud,  or  misconduct  in  the 
management  of  such  charity,  or  of  the  estate 
or  funds  thereto  belonging,  or  for  regulating 
and  directing  the  administration  of  such 
charity,  or  the  estate  or  funds  thereto  be- 
longing, and  for  appointing  trustees  of  the 
estate  or  funds  of  such  chanty,  or  the 
trustees  or  persons  entrusted  with  the  ad- 
ministration or  application  of  such  estate  or 
funds,  or  of  the  income  thereof,  where  occa- 
sion shall  require,  and  such  other  cBrections 
and  orders  in  relation  to  the  concerns  of 
such  charity  as  may  now  be  given  or  made 
hf  the  Hi^  Court  of  Clumcery  in  a  suit 
regularly  instituted,  or  upon  petition,  as 
the  case  may  require." 

By  the  5th  section,  in  cases  of  charities 
the  yearly  incomes  of  which  do  not  exceed 
80/.,  where  the  charity  is  applicable  to  pur- 
poses or  objects  within  two  or  more  of  the 
County  Court  districts,  or  where  it  is  un- 
oefftain  which  of  the  County  Court  judges 
has  the  exchisiye  jurisdiction,  thft  Court  of 
Chancery,  on  netitiou,  may  order  that  any 
one  judge  ^ball  have  the  jurisdiction.  The 
County  Court  judge  is  not,  however,  to 
settle  a  scheme  for  the  applicatioa  of  the 
charity  estate  to  objects  or  purposes  other 
than  Uiose  to  which  it  had  been  previously 
applied,  without  notice,  the  nature  of  which 
is  specified  in  section  2  ;  nor  is  he  to  settle 
a  scheme  for  the  iq)p]ication  of  any  charity 
estate  to  edncatbnal  purposes  other  tbrn 
those  to  which  they  have  been  previously 
iqpplied,  but  he  may  direct  an  applicatbn 
under  this  act  to  the  Committee  of  Council 
on  Education,  who  are  to  settle  schemes  (or 
education  chiuities.     (Sect.  22.) 

In  addition  to  the  cases  referred  to  in  the 
Ist  section,  in  other  cases,  where  from  the 
drcumstaiiees  of  the  chuily  it  shall  seem 
expedient,  the  Court  of  Chimeery,  by  order 
in  any  cause,  or  upon  petition,  may  assign 
to  the  judge  of  any  County  Court,  jurisdio- 
tien  in  respect  of  such  diarity,  to  such 
SKtent,  and  with  or  without  such  restriction 
Lto  time,  as  the  Court  of  Cb«ioery  may 
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signing;  and  transferring  red  and  persooBl 
property  under  this  act ;"  and  lands  holden 
upon  trust  for  charities  may  be  vested  in 
such  treasurer,  subject  to  the  jurisdiction  of 
the  Court  of  Chancery  and  of  the  Coonly 
Court  judges  with  a  proviso^  saving  the 
rights  of  corporations  and  lords  of  manors, 
and  requiring  their  consent    (Sect.  8.) 

The  treasurer  is  to  be  deemed  "  a  bare 
trustee,"  permitting  the  persons  having  the 
administration  of  uie  charity  in  trust  to 
have  the  management  and  control  of  the 
trust  estates,  as  if  they  had  been  vested  in 
them.     (Sect.  9.) 

The  judge  of  the  County  Court  is  on- 
powered  to  order  trustees,  holding  stock  or 
securities  subject  to  his  jurisdiction,  to 
transfer  the  same  to  the  treasurer,  or  where 
persons  hold  charity  monies,  he  may  order 
payment  to  the  treasurer,  and  may  direct 
the  investment  of  the  charity  mon^. 
(Sections  11,  12,  &  13.) 

The  14th  section  directs,  how  transfers  of 
stock  are  to  be  made  to  or  by  the  treasurer, 
and  the  followins  section  provides,  that  the 
treasurer  shall  Keep  separate  accounts  of 
the  funds  of  each  charity  and  its  costs.  It 
is  provided  that  the  Court  of  Chancery  and 
the  County  Court  judge  "  may  make  such 
order  for  the  payment  of  costs  of*  or  conse- 
quent upon,  any  application  in  the  matter 
of  any  charity,"  as  thev  shall  think  fit. 
(Sect.  17.) 

With  respect  to  appeids,  it  is  declared  by 
section  18,  that  the  order  of  the  judge  of 
the  County  Court  is  not  to  be  appealed 
from,  except  in  cases  where  jurisdiction  has 
been  assigned  to  him  by  the  Court  of  Chan- 
cer^,  and  in  such  case  his  orders  shaU  be 
subject  to  the  directions  of  the  Court  of 
Chancery. 

The  orders  of  the  County  Court  judges 
under  this  act  are  to  be  enforced  m  the 
same  manner  as  the  payment  of  any  d^ 
damages,  or  costs,  under  the  9  &  10  Viet, 
c.  9^.  Becords  of  proceedings  are  to  be 
kept,  and  tlie  Lord  Chancellor,  with  the 
assistance  of  the  other  equity  judges,  may 
make  orders  for  n^^ulating  the  proceedings 
of  the  County  Courts  un£t  this  act ;  and 
the  accounts  of  trustees  of  charities  sre  to 
be  delivered  to  the  clerks  of  the  County 
Courts. 

▲s  to  the  income  of  small  Parities,,  it  is 
mmrided,  that  the  Analytical  Digest  of  the 
Ileports  made  by  the  Charity  C^imwt^u. 
sioners^  and  Uid  tefbre  parliament  in  1842» 
is  to  be  condnsive  as  to  the  iaooms  of 
charities  fi>r  the  pinrpose  of  giving 
tion  under  this  aet.     (SeCL  23.> 


moxiicipid  corporations  OD  ebwitable  trcft» 
shiJ],  after  the  1st  Sept.,  1848,  be  vested, 
without  oonTejaaoe,  in  trosteet  under  the 
5  &  6  W.  4,  c.  7^. 

The  26th  section  of  the  bill  now  under 
oaBflideffaitioa  ia  framed  with  a  view  of 
meedag  some  of  the  diffieoUiea  which  have 
sisen  in  the  transfer  of  secaritiea  vetted  in 
trustees  under  the  10  &  1 1  Vict.  c.  96,  and 
does  not  seem  to  have  any  peculiar  connec- 
tion with  charity  funds.  Its  extensive  ap- 
plication, however,  as  well  as  its  independ- 
enee  of  the  other  daoses  of  the  bill,  makes 
it  nom  desirable  that  the  enactment  should 
be  wai  naderstood.  It  is  in  the  Ml^wing 
terns:'— 

"lltat  if  upon  any  petition,  presented  to  the 
Lsrd  Chancellor  or  Master  of  the  Rolls  in  the 
mttter  of  the  said  act,  it  shi^  appear  to  the 
judge  of  the  Court  of  Chancery  betbre  whom 
sock  petition  shaQ  be  heard,  that  any  money, 
amnntlea,  stock,  or  securities  are  vested  in  any 
pereons  as  tmsteee,  exeentora,  or  admmistra* 
tofs,er  etherwise,  wpon  trasts  widnn  the  mmn 
ing  of  the  said  recited  act,  and  that  the  m«or 
part  of  such  persons  are  desirous  of  transier- 
ring,  peyinff,  or  delivering  the  same  to  the  Ac- 
eocaitanC^neml  of  the  High  Court  of  Chan* 
Mry  under  the  provisions  of  the  said  recited 
ut,  but  that  for  any  nason  the  conenrreiice  ei 
the  other  or  others  of  them  cannot  be  had,  it 
shall  be  lawfid  for  such  judge  as  aforesaid,  to 
erder  and  direct,  such  transfer,  payment,  or 
dthrmf  to  be  made  by  the  major  part  of  such 
penona  without  the  concurrence  of  the  other 
or  others  of  them ;  and  where  any  such  moneys, 
or  government  or  parliamentary  securities,  shall 
be  dented  with  any  banker,  broker,  or  other 
dcpostlurf,  it  shall  be  lawful  for  such  j«dge  as 
albmsad  to  makA  such  order  for  the  paymMl 
or  delivery  of  such  moneys,  government  or  par- 
lismentary  securities,  to  the  major  part  of  such 
trustees,  executors,  administrators,  or   other 
persons  as  aforesaid  for  the  purpose  of  being 
paid  or  delivered  to  the  said  Accountant-Ciecieral 
as  to  the  aaid  judge  shall  seem  meet ;  «ui  every 
tcsasfer  of  any  annuities,  stocks,  or  securities, 
and  every  payment  of  money  or  delivery  of  se- 
curities, m  pursuance  of  any  such  order,  slndl 
be  as  valid  and  efifectnal  as  if^the  same  had  been 
■ade  en  the  aniherity  or  by  the  aet  of  all  the 
persons  entitled  to  the  annuities,  stacks,  or  se- 
curities so  transferred,  or  the  moneys  or  secu- 
curities  so  paid  or  delivered  respectively,  and 
shaA  foSKr  pfoteet  and  indemnify  the  €k)itruor 
sad  Conpai7  of  the  Bunk  of  Baf^and,  the 
East  India  Company,  aad  theSoutii  Sea  Con« 
pai^,  and  all  otiier  persons  acting  under  or  in 
pursuance  of  such  order.** 

OorUmita  do  not  aUow  of  anything  more 
at  piesentthan  an  abstmct  ef  the  measure 
introdiftced  By  the  Lord  Chancenbr.     Its 


ia^Mirtnee  i»  wmrifot,  aad  we  propoae  Uf 
take  an  early  opportiRdtyof  eonatdering  the 

P  of  its  enactments.  The  powers  pro« 
to  be  conferred  on  the  County  Court 
judges  required  to  be  particularly  scruti- 
nized. How  are  the  costs  in  this  hrmwh  of 
their  juriadieticm  to  be  lefnbted  T 


CONSOLIDATION  AND  AMENDMENT 

OF  TUB 

CRIMINAL  LAW. 

The  Report  of  the  Select  Committee  on 
the  Criminal  Law  Consolidation  BilV 
(No.  2,)  printed  10th  July,  oontains  vfr. 
riooa  obaervatioiia  on  paitsnilar  articles  of 
thepvoposed  Digeati  with  a  statcnent  of 
the  nkefmttono  ua  the  law  pfoposed  to  he 
made  by  the  Digest,  from  which  we  extiwe€ 
the  following  particciliirs  r — 

1.  The  Term  'Fek>ny,'  retained  for  the 
purpose  only  of  cooveaieatly  deseribiny(  a- 
class  of  Crimea  less  than  Treason,  punishable 
either  capitally  or  with  traosportatioa.  Mis^ 
deoEManon  w^  consist  of  aU  Crimes  pumshable 
otherwise  than  with  Death  or  Traaeperiataa. 

2.  Pfssmaniiey  as  a  ctasa  ef  Crimes,  abo* 
lished,  and  instead  el  Imprisonaaeiii  during 
the  Queen's  pleasurCy  or  for  life,  which  forme 
part  of  the  present  punishment  for  Prsemumrey 
Imprisonment  not  eaceeding  three  years  (the 
^^  lest  term  of  Imprisonment  recognised  by 
the  lemslaluie  in  vxetit  Statutes)  substituted. 

3.  Rule  whereby  a  married  Woaum,  charged 
with  any  crime,  ie  presumoA,  in  ease  her 
Husband  be  pMsent  at  thetkne,  to  have  aeted 
under  his  coeiuion,  anises  the  omitrary  appear, 
abrogated* 

4v  Accidental  injuries  to  be  no  k>nger 
punishable  because  occasioned  in  the  proses 
cution  of  some  unlawful  act.  The  only  in^* 
stance  in  which  that  mi^p  be  called  an  acci- 
dental Injury  (but  which  in  strictnesa  is  a 
wilfulone,  and  so  defined  in  the  Digest,)  is  to 
be  punishable  isy  wbere  an  injury,  htmff  in. 
tended  to  light  on  one  person,  by  aecideat 
alights  upon  another* 

5.  Distinctions  in  the  Low  upon  the  subject 
of  Accesserieain  caaes  of  IVeasoa,  Felony,  and 
MidenKanors,  and  between  PrineipaU  m  the 
first  and  second  degree,  abolished;  and  the 
Law  aa  to  Prioctpid  and  Acoessoriee  to  he  ttat 
same  in  the  caae  of  aU  Offsneesv 

6.  The  Offence  of  being  an  Aeceasory  aSMr 
the  Fact  abolished  as  anehy  but  treated  as  a 
Substantive  Olfenee  against  the  AdminisIM* 
tien  of  Justice ;  and  tnt  confined  to  caaes 
where  tfaa  Offender  iMOwethe  person  ha  w* 
ceivea  or  conceals,  &c.,  to  hnesr  comraitled  a 
crime  fwhich  is  the  present  law). 

7.  Constructive-  Treasons  in  compnsin|; 
Death  ef  Soveidgn  and  INyidt  War  aboHsbsA 

8.  CeMfSMiag  the  DMb  ei  the  Concert  ef 
the  Queen  made  l^Kaion.     Bf  95  Bdw.  3» 


are  125  different  varieties  of  pamahinent ; 
these  have  been  reduced  to  18 ;  and  doarteiing 
in  Treason  is  abolished. 


26a    Conniidaium  and  Amemfmrnt  qftke  Crimimdl  Lw.'-TaMtum  of  Parkammianf  CtmU. 

Stat.  S,  it  is  Treason  to  compass  the  Death  of 
the  Consort  of  the  Kinf^  only. 

.  9.  The  Forgery  of  the  Great  Seal  and  other 
Royal  Seals  and  the  Sign  Manual  to  cease  to 
be  Treason. 

;  10.  Scandalum  Magnatum  (2  Bac.  2,  st.  1, 
c.  5,  enforced  by  12  Ric.  2,  c.  11)  abolished. 

1 1 .  Perjury  to  inchide  all  casss  of  false  swear- 
ing where  an  oath  is  reouired  or  imposed  by  law. 

12.  Rule  in  Homiade  as  to  dying  within  a 
year  and  a  day  abrogated. 

13.  Manslaughter,  as  descriptive  of  a  species 
c^  Homicide,  abolished,  and  two  new  descrip- 
tions introduced;  viz..  Extenuated  Homiciae, 
to  include  idl  cases  of  wilful  killing  less  than 
Murder,  where  not  justifiable ;  and  negligent 
Homicide,  to  include  all  cases  of  killing  not 
wiEfnl  other  than  accidental. 

14.  Digest  makes  it  Murder  to  kiU  officers, 
&c.  although  authority  under  which  they  act 
unlawful,  if  they  believe  themselves  to  be  acting 
lawfully,  and  if  party  killed  have  notice  that 
they  purport  to  aet  under  such  authority. 

15.  Digest  makes  it  manslaughter  only,  if, 
under  the  same  circumstances,  officers,  &c., 
kill  persons  resisting  them. 

16.  Consent  of  party  killed  imder  Extenua- 
ation  of  Homicide. 

17*  Duelling  to  cease  to  be  Murder,  unless  at- 
tended  with  unfairness,  and  to  be  punished  with 
Transportation  for  life,  or  not  less  than  7  years. 

18.  Procuring  self-murder  to  cease  to  be 
Murder,  and  to  be  punishable  only  with  Trans 
portation  for  life,  or  not  less  than  7  years. 

19.  llie  law  of  Mayhem  abrogatea. 

20.  Constructive  Breakings  in  Burglary  and 
constructive  Possession  in  Theft  abolished. 

21.  An  asportavit  in  Theft  done  awav  withe 

22.  Things  adhering  to  the  Realty,  although 
only  severed  at  the  Time  of  taking.  Deeds  and 
other  things  savouring  of  the  Redty,  animals 
ftrm  naiurtt  not  being  fit  for  food,  dogs,  &c., 
and  all  other  chattels  personal,  made  the  sub- 
jects of  Theft,  and  so  the  necessity  for  special 
statutory  stealing  rendered  unnecessary. 

23.  Instead  of  retaining  Theft  as  an  offence 
punishable  with  Transportation  for  7  years, 
simple  Theft  made  punishable  with  imprison- 
ment not  exceeding  two  years;  and  various 
aggravations  introouced  for  the  purpose  of 
warranting  Increase  of  Punishment 

24.  A  general  Offence  of  Embezzlement,  in- 
troduced  to  include  all  cases  of  Fraudulent 
Misappropriation  when  distinct  possession  ob- 
tained upon  any  obligation  to  return  or  speci- 
fically apply  things  obtained.  By  present  law 
the  offence  is  confined  to  Misappropriation  by 
Bankers,  Merchants,  Clerks,  Servants,  &c.,  by 
special  statutory  enactments.  The  new  offence 
win,  amongst  other  things,  include  cases  of 
breaking  Bulk  by  Carriers,  &c.,  which  by 
present  law  is  constructively  brought  within 
the  Law  of  Theft. 


The  number  of  Statutory  Enactments  relat- 
ing  to  Criminal  Lawihaa  been  evtCMmly 
rednoed  by  consolidation,  especially  those 
regarding  Forgery.    By  the  present  law  there 


TAXATION  OF  PARLUMENTARY 
COSTS, 

Wb  adverted  a  fortnight  ago,  in  our  Post- 
script, to  the  preparation  of  a  draft  of  the  pro- 
posed charges  to  be  allowed  on  the  taxation  of 
the  costs  of  parliamentary  solicitors  and  agents, 
which  requires  much  consideration,  as  well  by 
the  profession  generally,  as  by  those  who  are 
principally  engaged  in  parliamentary  bosiness. 

We  understand  that  the  IncorpeTBted  Law 
Society  has  actively  taken  up  the  matter,  and 
are  in  communication  with  the  authorities  on 
the  subject.  It  appears  that  some  of  the 
charges  which  have  been  allowed  for  many 
years  are  proposed  to  be  cut  down  to  an 
amount  not  much  more  than  the  costs  in 
ordinary  matters.  The  vast  sums  which  have 
been  received  by  counsel,  solicitors,  and 
agents,  within  the  last  few  years,  have,  no 
doubt,  led  to  a  supposition  that  their  charges 
may  be  justiy  reduced;  but  it  should  be  re- 
collected that  the  large  harvests  of  Sees  reaped 
by  a  comparatively  small  number  oli  prac* 
titioners,  wUl  be  reaped  no  more  by  sny  one ; 
and,  whilst  some  of  the  larger  parliamentary 
offices  may  still  derive  considerable  incomes^ 
the  majority  will  not,  at  the  old  fees,  be  bettci* 
remunerated  than  the  important,  difficult,  and 
absorbing  nature  of  the  business  renders  jost. 

Many  of  the  large  items  of  railway  costs, 
which  have  been  animadverted  upon,  are  ca- 
pable of  satisfactory  explanation,  and  the  enor- 
mous labour,  expense,  anxiety,  and  responsi- 
bility, which  have  been  bestowed  or  incurred, 
go  far  to  justify  even  the  largest  charges. 

These  circumstances  no  doubt  will  be  ably 
explsdned  to  the  Speaker,  and  we  trust  a  just 
and  liberal  scale  will  be  established.  The 
result  is  important,  not  only  to  the  Bolidtors 
of  public  companies,  but  to  all  #ho  are  en- 
gaged in  supporting  or  opposing  particular 
clauses  affecting  the  interests  of  their  re- 
spective clients. 

We  observe  that  liberal  allowances  are  to  be 
made  to  parliamentary  agents,  who  are  not  so- 
licitors. We  think  that  an  effort  should  be 
made  to  confine  the  practice  on  private  bills  to 
duly  qualified  attorneys  and  solicitors,  and  that 
saving  the  rights  of  the'  present  agents,  all 
other  persons  should  be  precluded  from  par- 
liamentary practice. 


ne  CtrtifieaU  Dtdf.-^AuihiniUated  Doetmentt  mtkr  Cii^SiH^'-^koot  PoimU.       263. 


THE  CBRTIFICATE  DUTY. 

In  the  present  state  of  the  public  bnsi- 
ness,  it  appears  that  Lord  Robert  Grosvenor 
deemed  it  expedient,  on  the  20th  inst.,  to 
intiiDate  his  intention  to  postpone  till  an 
early  period  of  the  next  Session  his  .motion 
for  the  Repeal  of  the  Duty  on  Attorneys* 
Certificates.  On  the  whole,  we  incline  to 
think  that  this  course  had  become  unavoid- 
able, and  that  it  was  prudent  not  to  annoy 
the  gOTernment  with  a  discussion  which 
would  probably  have  led  to  no  useful  result, 
and  which  mij^ht  have  excited  (though  we 
hope  not)  some  feeling  of  hostility  towards 
the  ultimate  relief  which  is  sought  by  the 
profession. 

We  should  have  liked  to  see  the  bill  in 
piint  as  a  proof  of  the  determination  to 
urge  forward  the  measure  ;  but  we  presume 
it  was  not  expected,  in  the  deficient  state 
of  the  revenue,  that  the  tax  could  or  would 
be  spared  this  Session,  and  therefore  no 
defeat  has  been  sustained.  It  is  indeed  an 
important  step  cained,  that  so  important  a 
member  as  Lord  R.  Cfrosvenor  should  have 
heartily  entered  upon  and  taken  charge  of 
the  case. 

Unfiiendly  critics  will  probably,  as  they 
hAve  heretofore  done,  ascribe  this  result  to 
the  delay  which  took  place  at  the  beginning 
of  the  Session ;  but  it  is  palpable  that  if  the 
exertions  which  were  used  at  the  end  of 
February  and  thenceforward  had  been  com- 
menced on  the  very  first  day  of  the  Sessions 
in  January,  the  conclusion  would  have  been 
the  same.  We  trust  that  next  Session 
there  will  be  no  disunion  on  the  subject. 


AUTflENTICATING  DOCUMENTS 
UNDER  CITY  SEAL. 

1  HAVK  lately  had  two  powers  returned  from 
Dmerara,  in  consequence  of  certain  alleged 
informalities  attending  their  authentication, 
which  has  occasioned  great  annoyance  and 
additional  expense  to  my  clients. 

It  appears  that  there  has  been  a  recent  de- 
dsiofi  of  the  Supreme  Court  at  Demerara,  to 
the  effect  that  the  Certificate  of  authentication 
by  the  Lord  Mayor,  annexed  to  the  power, 
must  be  signed  by  himself,  and  the  City  Seal 
affixed,  as  required  by  the  statute,  instead  of, 
as  heretofore,  the  lithographed  signature  of 
Mr.  Rcynal,  the  Clerk  of  the  Seals;  and  the 
Court  have  in  every  case  held,  where  an  ob- 
jection has  been  taken,  that  a  power  executed 
or  authenticaied  in  the  latter  mode,  is  bad,  and 
have  refuaed  it  in  evidence.  The  words  of  the 
statute  are,  "  under  the  iignaJture  and  seal  of 
SQch  justice,^'  and  the  signature  of  the  Clerk 
<^  the  Seals  is  not  a  sufficient  compliance  with 
theact 


The  powers  tent  out  by  me  were  properiy 
executed,  and  I  made  a  declaration  verifying 
the  signatures  before  the  Lord  Mayor ;  I  then 
took  them  to  the  Lord  Mayor's  Court  Office 
to  have  them  authenticated,  and  I  forwarded 
them  to  Demerara  with  the  nsual  lithographed 
signature  of  "  Reynal "  at  the  foot  of  Hut  cer* 
tilcate.  The  informality  was  pointed  out  to 
me  by  my  attorneys  at  Demerara,  and  I  was 
compelled  to  send  out  supplemental  powers, 
reciting  the  former  ones,  and  confirming  every 
act  that  might  have  been  done  under  them. 
After  some  demur  at  the  Lord  Mayor's  Court 
Office,  they  obtained  the  signature  of  the  Lord 
Mayor  to  the  certificate  to  the  new  powers,  in 
addition  to  that  of"  Reynal,"  which  has  i>aased 
muster  in  the  colony,  and  this  formality  it  will 
be  necessary  to  adhere  to  strictly  in  all  powers 
sent  to  Demerara.  E.  M. 


MOOT  POINTS. 

LIEN  ON  HOBSB  FOB  TBAININ6. 

In  reply  to  T.  W.  H.'s  query  in  the  Legal 


Observer  for  15th  July,  I  bcjg  to  inform  hun, 
that  a  right  of  lien  confers  of  itself  no  power  to 
sell  the  chattel  for  the  purpose  of  discharging 
the  debt.  The  creditor  may,  however,  retain 
possession  of  the  chattel,  and  at  the  same  time 
proceed  by  action  to  judgment.  But  in  the 
mean  time,  if  he  retains  possession  of  a  Uving 
animal  under  a  right  of  lien,  he  is  bound  to 
feed  it,  and  he  may  not  use  it  except  to  give  it 
proper  air  and  exercise. 

It  may  be  well  for  T.  W.  H.,  however,  to 
consider  whether  his  client  has  a  lien.  It  is 
true  that  in  a  nisi  prius  case  tried  before  Butt 
C.  J.,  {Benm  V.  Waterny  1  Uoo.Jk  Malk.  236,) 
the  judge  held  generally  that  a  trainer  has  a 
lien  on  a  horse  for  his  charge  in  keep'mg  and 
training  him,  yet  recent  cases  have  established 
the  proposition,  that  where  the  owner  of  the 
animal  whereon  a  lien  is  claimed  has  a  right  of 
access  to  it  and  of  using  it  whilst  in  the  pos- 
session of  the  creditor,  sueh  a  drcumstance  is 
decisive  against  any  implied  agreement  for  a 
lien,  and  the  claimant  must  prove  an  express 
agreement.  Thus  an  affister  of  cattle  has  no 
lien  because  the  owner  nas  the  right  to  visit 
them  daily  in  order  to  milk  them.  Jackson  v. 
Cummins,  5  M.  &  W.  360.  In  this  case  Baron 
Parke  hints  that  Chief  Justice  Best's  decision 
must  be  accepted  with  limitations.  It  is  ^ 
usage  amongst  trainers  and  their  employers 
that  the  owner  of  a  racehorse  not  sent  to  be 
trained  for  a  specified  race,  but  generally,  may 
remove  the  ammal  in  the  midst  of  the  process, 
with  a  view  to  run  lum  at  any  race  he  thinks 
proper,  and  consequentiy  such  a  right  overrides 
and  ne^ives  the  right  of  lien.  Hence  the 
learned  Baron  doubts  whether  the  trainer  of  a 
rayhorse  has  any  right  of  lien,  except  in  the 
case  of  the  animal  bong  delivered  to  him  to  be 
truned  for  a  particular  raoe. 
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TTOE  INCOHPORATI®  LAW  SOCIETY. 


ANNUAL   SfKPORT. 

TfidB  CouDeil  .of  >tlie  Society,  on  the  30th 
May,  subnutt^d  to  the  Meml)er8  a  JEUpoit  of 
the  pnoeipal  mattora  which  had  engaged  their 
ttbtention  siq^ee  the  I8th  May,  last  year,  vix  :— 
l8t>  The  consideration  of  Bills  in  Parliament  for 
the  Amendnoit  or  alteration  of  the  Law.  2nd, 
The  roeaeui^e  Adopted  for  repealing  the  Annual 
Gefltifieate  Duty.  3rd,  The  proposed  removal 
•f  the  Courts  ftoax  Westminster.  4th,  The 
Pfttctice  of  Ketainers.  dth.  The  Fees  or  Taxes 
on  the  AdnunistFation  of  Justice.  6th*  The 
supervision  of  the  Profession  and  complaints 
of  Afalprootice,  7th,  Encroachments  on  the 
i^ts  of  the  Profession.  8th,  The  Stamp 
Duties  on  Mortgages  and  the  Fees  of  Stewardis 
o/  Manors.  Qth,  The  Examination  and  Regis- 
tration of  Attorneys.  10th,  The  Usages  of  the 
Profession  in  Cooveyancing  Matters.  1 1th,  The 
Communications  with  Provincial  and  other 
Law  Societies.  12th,  The  general  affairs  of  the 
Society  : — comprising  the  Library,  Lectures, 
Purchase  of  Property,  Admission  and  UuaHfi- 
cation  of  Members,  and  the  state  of  the  Fund. 

i.  Law  BUls  in  FarliamenL 

At  the  dose  of  the  last  session,  and  subse^ 
qnently  to  the  Anaml  Meeting  of  1847«  the  at- 
tention of  the  JCkmncil  was  particularly  directed 
to  ihe  bill  for  tiie  Ttutatiom  of  Costs  on  bilk 
before  the  House  of  Commons.  Several  mem- 
bers of  the  •Oonncil  attended  the  Select  Com- 
mittee  of  the  House  on  1^  subject,  and  a  peti- 
tion was  presented  under  the  Seal  of  the  Society. 

It  will  be  recollected  that  .under  the  pro- 
visions of  the  act  of  Ihe  6  &  7  Vict.  c.  73,  the 
lulls  of  sdAioiitors  ior  buaineas  transacted  by 
then  in  either  of  the  Houses  of  Parliament,  are 
liable  to  taxation  hy  the  Taxing  Masters  of  the 
Court  of  Chancery.  The  biU  in  question  pro- 
posed to  autkoriae  t^  Speaker  to  appoint  one 
or  more  Taxing  Officers,  to  whom  the  bills  of 
aH  solicitors  and  parliameBtary  ^ents  for  busi- 
ness transacted  in  that  house,  were  to  be  re- 
ferred for  taxation. 

It  is  gener^  understood  that  the  Taxing 
Masters  of  the  Conrt  of  Chancery  have  per- 
formed thedr  ditfies  to  the  satiafactioBof  the 
Court,  the  pn)liBSsion,.and  the  public,  and  the 
Council  thoeefbre  felt  a  strong  oljection  to  the 
creation  of  a  new  tribunal  for  the  taxation  of 
f  avt  of  their  biNa,  l:he  wtbole  of  which  are  1 
to  the  taxaition  of  those  officers;  and  there 
aaemed DO  objection  tothe  bilkof  parliaoMntary 
agents  being  taxod  by  the  same  officers. 

It  appeared  to«he  council  that  the  nroi 
•node  of  «fieeting  the  ^hjeeU  sought  by  Ue  bill 
liooid  be  to  eoctend  the  provisions  of  ine  act  of 
die  6  &  7  Vict.  e.  7^  to  4lie  taaatiMi  of  all  costs 
SDdudad  in  tbe  bin  The -Cowoil  had  bean  in 
mmmunioalkni  with  ihe  Xaxiii^(  Masters,  who 
•nadeinoQftgectiaiito*tbis4)ourae»  and,  indM, 
as  they  had  hitherto*  at  4ifae  Sficaker's  i^quaal; 
taxed  all  the  bills  which  he  had  occasion  to 
refer  for  taxation  under  the  House  of  Commons' 
Costs  Taxation  Act,  6  Geo.  4,  c.  123,  it  was 


not  antidpatea  &at  j&e  bin,ias  iwopoa^  to  be 
amended,  would  make  any  material  addition  to 
the  dnlaas  irfaiab  they  than  performed. 

The  Lord  jChancellor  and  the  Master  of  the 
Rolls  wew  addressed  on  the  subject,  and  a 
statement  in  support  of  the  views  of  toe 
Council  was  submitted  to  the  members  of  the 
House,  and  several  deputations  attended  in- 
fluential members  on  the  subject,  and  meetinga 
were  held  with  the  pariiamenftary  solicitors  and 
agents. 

Many  important  modifications  were  made 
in  the  biU,  and  ultimately  the  amendments 
effected  in  the  bill  having  removed  many  of  the 
objectionable  clauses,  and  the  Council,  hmg 
convinced  tfiat  no  benefit  to  the  profession 
could  arise  from  any  further  opposition,  re- 
solved to  submit  to  tne  bill  as  amended. 

Another  bill,  introduced  late  in  the  last 
Session  of  Parliament,  related  to  the  MoUium 
^  tke  PfibUe  Office  ta  Chaneery,  and  the  re- 
modelling of  the  Affidavit  Office.  The  Council 
submitted  a  clause  authorizing  the  Lord  Chan- 
cellor or  the  Master  of  the  Rolls  to  niake  orders 
or  issue  commissions  enabling  solicitors  to  ad- 
minister oaths  as  well  in  London  as  in  the 
country.  A  similar  provision  had  been  sanc- 
tioned by  Lord  Langdak  in  tiie  bffl  introdnoed 
by  bis  lordahip  for  consolidating  and  ananifing 
the  Law  of  Attomeya,  in  the  several  ScanioM 
of  1841,  1842,  and  1843,  and  althot^  the 
clause  was  ultimately  withdrawn  on  account  of 
its  interference  with  the  fees  of  office  iheo  sub- 
sisting, the  Council  submitted  that,  on  the 
abolition  of  the  Public  Office,  and  under  tbe 
provisions  of  the  proposed  clause,  the  lord 
Chancellor  should  be  enabled  to  mabe  #rdan 
and  xegulationa  (subject  to  such  lees  to  be  paid 
by  the  solicitor  as  might  be  deemed  just) 
under  which  the  suitors  and  other  dopooentf 
midung  affidavits,  might  be  rdieved  of  the  in* 
convenience  of  attending  from  a  distance,  and 
at  times  which  interfere  with  other  important 
business. 

Tht  Comal  regret  to  sav  that  tbey  were 
unable  to  cany  this  propoeed  alteration;  but 
they  yet  trust  on  a  future  occasion  to  accom- 
plish an  object  which  seems  equally  beneficial 
to  the  parties  and  their  witnesses,  and  con- 
venient to  the  pi:actitiQner6. 

Although  the  present  session  of  parliament, 
which  commenced  in  November  last,  has  not 
been  remarkable  for  any  projected  alterations  in 
the  law,  there  have  been  several  bills  introduced 
which  required  the  attention  of  the  Council. 

One  of  these  is  a  bill  for  aboUehing  some  of 
the  Offices  in  the  Pettv  Bag  q/"  ihe  Court  vf 
Chancery y  the  proposea  enactments  in  winch 
appear  to  be  advantageous : — 1.  In  abolishing 
some  expensive  sinecures:  2.  Enabliag  at- 
tomejt  and  solicitors  to  practise  in  that  office 
without  the  intervention  of  side  clerks;  3.  The 
cemeaning  officer  must  be  a  duly  qualified 
Attorney."  ^     .  . 

The  Lord  Chancelloj's  bill  ior  authonaiqg 


«  flue  bm  bas%ean  for  aoaae  iam»  dsftnod 

for  the  purpose  of  being  amended. 
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, I  dffiflen  uuhdaanitter  Oatlu  •«  Cioaeerf 

aftnnded  an  c^portOBitf  to  tbe  Gonndl  for  sogw 
Mfting  tkat  all  affidavits  8110111(1  be  simyrn  and 
fied  at  die  Record  Office,  instead  of  a  Benarate 
Affidavit  Office,  and  again  to  xecommend  that 
adicitoM  should  be  allowed  to  administer  oaths 
u  well  in  town  as  m  the  country. 

Thie  bill  authorised  the  appointment  of  an 
additional  derk  in  the  Affidavit  office— -an 
office  which  app^ured  useless,  except  for  the 
porpoee  of  collecting  fees,  because  the  duties 
can  be  better  performed  at  the  Record  Office. 
The  Council  prepared  a  clause  providing  that 
the  party  to  be  appointed  should  not  be  entitled 
to  compensation  in  the  event  of  the  office  being 
draliahed,  which  they  submitted  ought  to  take 
place.  It  is  obvious  that  an  affidavit  being 
matter  of  record  ought  to  be  filed  with  the 
QeriLS  of  Records  and  Writs,  of  whom  there 
are  four  in  number,  well  able  to  undertake  this 
additional  duty. 

By  one  of  the  four  bills  introduced  by  the 
Attorney  and  Solicitor-General,  relating  to  the 
administration  of  the  Criminal  Law  by  Justkes 
of  the  Peace,  it  is  proposed  to  establish  Courts 
of  Sfecud  and  Petty  Sesnoiu.  The  Council 
submitted  to  the  Attorney  and  Solicitor- 
General,  the  propriety  of  amending  the  10th 
clause  of  this  bill,  which  gives  the  Court  of 
Speoaland  Petty  Sessions  power  to  appoint 
derka  to  such  Courts.  Considering  the  duties 
wluck  the  clerks  of  these  Courts  will  have  to 
pcrfimn,  the  Council  urged  that  in  order  to  the 
efficient  dischsffge  of  such  duties  it  would  be 
expedient  to  appmnt  to  that  office  persons  who 
are  qualified  by  a  due  extent  of  legal  education 
and  experience ;  and  for  this  purpose  they  sub- 
mitted, that  a  proviso  should  be  added  to  the 
bin  requiring  such  clerks  to  be  attorneys  or 
solicitors  of  one  of  the  Superior  Courts  at 
Westminster.  Another  bill  was  introduced  for 
altenng  the  time  for  holding  the  £pq»hany 
Quarter  Sessions,  which  would  have  promoted 
the  convenience  of  country  practitioners,  but 
was  objectionable  to  some  of  the  members  of 
the  Bar  practising  at  these  Sessions,  and  the 
bfll  has  been  postponed. 

A  b'dl  to  enable  owners  of  a  certain  amount 
of  property  to  act  as  Magistrates  in  regard  to 
Comty  Bates  was  also  introduced,  under  which 
ft  woold  have  been  competent  for  practising 
attorneya  to  be  aippointed;  but  this  bill  has 
she  been  deferred. 

Seme  of  the  clausee  in  the  PubUc  Heaith 
Bin  were  objectionable  as  originally  proposed 
in  regard  to  the  appointment  of  the  derks  of 
pmchial  and  other  public  boards;  but  those 
dsBsea  have  been  amended,  and  the  appoint- 
flwat  of  audi  decks  remains  in  the  hands  of 
the  local  authorities. 

The  iMcovisions  in  the  bill  to  amend  the  pre- 
eednro  in  respect  of  orders  ibr  the  Bem^wal  of 
tke  Poor  appear  to  be  unobjectionable  in  them- 
sches,  hwuke  power  of  the  boards  oS  guardians 
to  anMiint  unqualified  persons  to  eondaet  their 
lq;albam&e«  at  the  Petty,  though  not  at  the 


ing  an  Jfpeal  in  Crkmnal  Cases,  whicK  m 
pSicipk,  are  favourable  to  4he  due  administra- 
tion  (» justice :  one  of  them  has  be«i  refemaa 
to  a  select  committee,  and  the  other  is  ^fe"J* 
until  the  sdect  committee  have  reported  on  tte 
subject.  .    , 

in  one  of  the  clauses  the  Court  is  authonseil 
to  assign  such  attorney  and  counsel  as  the  de- 
fendant may  desue  for  the  purpose  of  conduct- 
ing such  appeal.  The  committee  subuillUJu 
that  it  should  not  be  compulsory  on  counsel 
and  attorneys  to  conduct  appeals,  and  it  w» 
therefore  proposed  that  after  "Attorney  and 
Counsd,"  the  words  "  they  consenting  to  act 
therein  "  should  be  introduced. 

The  bills  relating  to  Joint-Stocl  Compames 
and  the  audit  of  Raikoaff  Accounts  appear  toVe 
useful  measures.  .  ^    . 

The  other  bills  down  to  the  present  pcnod  •t 
the  Sessions  are  the  bills  to  remove  doubts  as 
to  the  law  for  the  trial  of  the  controwrted 
elections  J  the  biH  relating  to  the  qvalificatum 
(f  Members  of  Parliament,  and  the  exclusion  of 

Sersons  unable  or  unwilling  to  satisfy  their 
ebts ;  the  bill  for  amending  the  law  relative  to 
Remedies  against  the  Hundred,  and  the  bifl  for 
regulating  the  Court  of  Bankruptcy  and  amenM- 
ing  the  Bankruptcy  Lmo, 

To  these  bills,  and  particularly  to  the  last, 
which  was  introduced  by  Lord  Brougham,  tlie 
Council  have  given  their  best  attention,  and 
prepared  some  observations  and  objections  to 
be  submitted  on  the  further  progress  of  the 
measure. 


Two  billa  hare  been  hfoughtui  lor  establish 


3.  Annmd  CerHJkti^e  JM|y. 

Measures  have  been  adoptad  for  i 
the  kmg  standing  grioraaoe  of  tiie  Annual  tw- 
tificateDuty.  ^ 

At  the  commenceBient  of  the  session,  a  pn- 
tion  was  prepared  on  the  part  of  tins  SociMy 
for  the  repeal  of  the  tax,  and  in  the  la*torjiMt 
of  February  a  deputation  arrived  frem  the  naft- 
chester  Law  Association,  for  the  Wpose  of 
ohtmnmg  a  personal  interview  with  the  rrme 
Minister  and  the  ChanceUor  of  Oie  B»^«!«f  • 
The   president,  vice-president,  and  .«« J» 
president,  were  appointed  as  a  deputation  ftjni 
thia  Society,  and  llie  GhancellDr  of  die  fiacbfr- 
quer  having  fixed  the  ftfith  of  February  to  »- 
ceive  the  deputation,  jqiplication  was  made  to 
all  the  solicitors  holdmg  seaU  in  parhament  to 
attend  l&e  meeting.    The  deputation  froin^s 
Society  was  accompanied  by  Mr.  BrcmridgB, 
Mr.  Cobbold,  and  Mr.  Pearson.  TheJfandasB- 
ter  deputstion  was  accompanied  by  ttie  moa- 
bers  for   Lancashire,   Manchester,  and    Old- 
ham:  several  members  of  bo  A  deputations 
addressed  the  ChaDcell<v  ctf  the  Ezcheqmr, 
eapkining  the  objecte  ef  the  wapectiw  So- 
cieties, and  presented  naemorials  praying  for  the 
repeal  of  the  duty.  TheyworefoUowedby^eral 
of  the  members  of  parhameat,  who  eordiaUy 
supported  their  views;  and  the  Oianoeltor  of 
the  Ezchemaer  expressed  regret  for  the  absence 
of  Lord  John  Russdl  on  account  of  incHsposi- 
iwn,  iw»i^p«d  the  dtputatiofl  with  gwat  eosKtogr 
and  attention,  and  promiosd  that  the  aaagcct 
ihdMhl  hanre  hia  tat  «onsadmftiflB. 
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The  petition  of  this  Society,  under  its  com- 
mon sea]^  was  afterwards  presented  to  the 
House  of  Commons,  and  a  statement  in  sup- 
port of  it  was  printed.  Copies  of  this  statement 
were  sent  to  all  the  Provincial  Law  Societies, 
and  to  solicitors  in  the  several  counties,  cities, 
and  boroughs,  retuminff  members  to  parlia- 
ment, and  it  was  forwarded  to  all  the  country 
members  of  this  Society,  and  of  the  Metropo- 
litan and  Provincial  Law  Association,  and  to 
the  leading  solicitors  in  the  districts  where  no 
members  of  the  several  law  societies  reside. 

The  Council  prepared  a  bill  for  the  repeal  of 
the  duty,  and  suggested  the  expediency  of  hav- 
ing petitions  presented  from  the  practitioners 
as  well  in  England  and  Wales  as  in  the  Courts 
of  Ireland  and  Scotland,  and  it  was  also  sug- 
gested that  the  several  petitions  should  be 
transmitted  to  the  respective  members  of  par- 
liament representing  the  petitioners,  with  ex- 
planatory statements,  showing  the  injustice  of 
the  tax,  in  order  that  the  subject  might  be  pro- 
perly understood  when  the  bill  should  be 
brought  under  discussion. 

It  was  found  necessary  to  confine  this  bill  to 
England  and  Wales  on  account  of  the  registra- 
tion of  attorneys,  which  takes  place  under  the 
6  8i7  Vict.  c.  73,  and  the  Council  suggested 
that  a  separate  bill  should  be  introduced  for 
Scotland,  which  might  include  the  requisite 
provisions  for  such  registration  after  the  repeal 
of  the  Stamp  Duty. 

The  Council  then  applied  to  Lord  Robert 
Grosvenor,  one  of  the  members  for  the  metro- 
politan county,  to  take  charge  of  the  bill,  and 
the  president,  vice-president,  and  secretary,  at- 
tended his  lordship,  and  stated  the  views  of  the 
Council  with  respect  to  the  bill.  His  lordship 
expressed  a  favourable  opinion  of  the  measure, 
and  consented  to  take  charge  of  the  bill,  and 
introduce  it  as  early  as^the  state  of  public 
business  would  permit. 

Prior  to  this  mterview,  namely,  on  the  22nd 
March,  a  General  Meeting  of  the  Profession  was 
held  in  the  Hall,  and  resolutions  were  adopted  in 
support  of  the  measure,  and  a  petition  agreed  to, 
signed  by  attorneys  and  sc^icitors  practising 
m  London.  This  pctiticm  remained  for  sever^ 
weeks  at  the  Hall  of  the  Society.  Advertise- 
ments, were,  inserted  in  the  newspapers  to  call 
attention  to  the  subject,  snd  the  petition  was 
delivered  to  Lord  Robert  Grosvenor,  to  be  pre- 
sented either  before,  or  at  the  time  of  introdoc- 
ing  the  bill,  of  which  notice  has  been  given  by 
his  k>rdship  for  this  day,  the  30th  of  May. 

Connected  with  the  Certificate  Dutv,  the 
Council  were  requested  at  the  time  of  tne  in- 
tended increase  of  the  Income  Tax,  to  forward 
a  petition  against  that  measure,  and  accordingly 
a  pietition  was  placed  in  the  Hall,  and  received 
a  considerable  number  of  signatures ;  but  the 
increase  of  the  tax  having  been  abandoned,  the 
petition  was  withdrawn* 

!  3,  Bemovalofthe  Courts  from  We&iminster. 


As  a  branch  of  this  long  projected 

the  Council  have  had  under  their  conrideration 
the  proposed  partial  abateBaeBt>of  the  evil  by 


holding  the  sittings  in  Chancery  in  Lincob's 
Inn  Hall.  Nearly  the  whole  of  the  jumor  bar 
of  that  Court  have  presented  a  memorial  to  the 
Lord  Chancellor  with  regard  to  such  of  the 
sittings  as  are  held  during  the  prorogation  of 
parliament,  usually  in  Michaelmas  and  Hilary 
Terms.  No  doubt  this  would  mitigate  the  evil, 
but  the  council  deemed  it  right  to  submit  to 
the  Lord  Chancellor  an  entire  remedy  of  the 
grievance  so  far  as  it  relates  to  the  fire  Equity 
Courts,  by  praying  that  the  sittings  should 
always  be  held  m  Lincoln's  Inn. 

4.  The  practice  of  the  Retainers  of  Counsel, 

This  subject  has  continued  to  engage  the 
attention  of  the  Council. 

It  will  be  recollected  that  at  the  last  annual 
meeting  they  reported  that  in  answer  to  the 
circular  addrest-ed  in  January  1847,  to  all  the 
solicitors  in  London,  the  Council  received  much 
useful  inforraaf  ion,  from  which  it  appeared  that 
comparatively  few  points  in  the  practice  were 
clearly  settled  and  uniformly  acted  uj)on  ;  thai 
others,  although  well  known  and  generally  com- 
plied with,  were  injurious  to  the  suitors  and  in- 
convenient to  solicitors;  and  many  were  so 
doubtful  that  the  most  experienced  practi- 
tioners differed  with  regard  to  them  widely  in 
opinion.  The  Council,  from  the  materials  thus 
collected,  assisted  by  their  own  professional 
knowledge,  prepared  with  much  care  a  series  of 
rules  to  be  (7b8erved  in  retaining  Counsel,  cal- 
culated to  settle  the  practice,  and  to  exclude 
doubt  and  dispute.  Anxious  that  the  proposed 
regulations  should  receive  the  sanction  of  the 
the  Bench  and  the  Bar,  the  Council  in  the 
month  of  May  last  year  submitted  them  to  the 
Judges,  to  the  Attorney  and  Solicitor-Generel, 
the  Benchers  of  the  Inns  of  Court,  the  Ser- 
jeants and  Queen's  Counsel. 

In  consequence  of  this,  the  Council  were  fa- 
voured with  some  valuable  suggestions  from 
two  gentlemen  of  great  eminence  at  the  Bar, 
which  were  most  carefully  considered,  and  for 
the  most  part  adopted.  'iTiese  being  the  onlv 
alterations  proposed  by  the  Bar,  the  Council 
would  have  felt  at  liberty  to  conclude  that  the 
rules  getierally  were  approved  of  by  that  branch 
uf  the  profession  ;  but  to  avoid  the  danger  of 
mistake  on  this  important  point,  they,  at  the 
end  of  Michaelmas  Term  last,  addressed  a 
letter  to  the  Attorney-General,  requesting  to  be 
favoured  with  the  sentiments  of  the  Bar  on  the 
proposed  rules,  and  soliciting  the  benefit  ci 
their  opinion  in  the  final  settlement  of  them  be> 
fore  the  commencement  of  another  Term. 

Having  received  no  further  objections  or  ob- 
servations in  consequence  of  this  last  applica- 
tion, the  Council  concaved  the  time  had  arrived 
for  submitting  the  result  of  their  labours  to 
their  professional  brethren  in  general;  and 
consequeutiy  a  printed  copy  of  the  proposed 
regulations  as  last  settled  was  forwarded  not 
DiSy  to  every  member  of  the  Society,  but  to 
every  practising  solicitor  in  Londoa  and  to  all 
the  Law  Societies  in  the  country,  inviting  the 
favour  of  their  sentiments  upon  them  in  their 
present  state ;  the  anzioas  wish  of  the  CoancU 
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being  tbtt  rales  which  are  designed  to  regulate 
the  practice  on  this  important  subject  should 
be  rendered  as  perfect  as  possible,  and  be 
adopted  with  the  fuU  concurrence  and  appro- 
bition  of  both  branches  of  the  profession. 

The  Council,  after  receiving  all  the  sug* 
gestions  which  may  be  made  in  answer  to  their 
uist  circular,  intena  to  convene  another  meeting 
for  the  purpose  of  considering  and  finallv  adopt- 
ing the  rules  of  practice  to  which  the  profee- 
sion,  they  trust,  will  then  strictly  and  invariably 
adhfre. 

5.  Fees  or  Taxes  an  the  Administration  0/ 
Justice, 

This  subject,  which  has  often  engaged  the 
attention  of  the  Council,  came  under  their 
especial  notice  in  the  last  Session  of  Parlia- 
ment, when  a  committee  of  the  House  of  Com- 
mons was  appointed,  of  which  Mr.  Watson, 
Q.  C,  was  chairman,  to  inquire  into  the  tax- 
ation of  suitora  in  the  Courts  of  liaw  and 
Equity  by  the  collection  of  fees.  The  Council 
proposed  to  give  all  the  information  and  assist- 
ance in  their  power  to  tlie  Select  Committee  of 
the  House  of  Commons  in  like  manner  as  they 
had  done  to  the  Sdect  Committee  oh  the  pro- 
posed removal  of  the  Courts  of  Law  and  Equity. 
This  offer  waa  readily  accepted,  and  different 
members  of  the  Council  and  the  Secretary  at- 
tended the  Committee  to  furnish  evidence  on 
all  the  poinjts  to  which  its  attention  was  di- 
rected. This  offer  was  renewed  and  accepted 
in  the  present  Session  of  Parliament,  by  the 
Committee  of  which  Sir  John  Romilly,  the  So- 
Udtor-Genera],  is  the  Chairman.  Several 
members  of  the  Council  have  been  examined 
before  that  Committee,  and  all  the  information 
and  assistance  in  their  power  have  been  given. 
It  will  be  seen  by  the  report  of  the  Select  Com- 
mittee of  the  House,  dated  the  8  th  instant,  that 
very  important  improvements  have  already 
been  recommended,  which  wUl  be  highly  bene- 
ficial to  the  suitor,  and  convenient  to  the  prac- 
titioner, especially  by  the  abolition  of  numerous 
fees,  and  the  consolidation  of  the  offices,  and 
their  better  regulation, 

6.  Supeminon  qf  the  Prof essioB* 

In  the  department  of  the  supervision  of  the 
eondnct  of  the  members  of  the  profession,  the 
Council  have  had  a  considerable  number  of 
complaints  of  malpractice  to  investigate ;  and 
devoted  much  time,  and,  as  they  hope,  l>ene- 
ficially,  to  the  respective  cases.* 

They  have  also  dhrected  their  attention  to 
several  cases  in  which  objections  have  been 
made  to  the  readmission  of  attorneys,  or  the 
renewal  of  their  certificates.  The  affidavits  in 
support  of  the  numerous  applications  which 
are  made  in  each  Tertn,  are  received  from  the 
Lord  Chief  Justice,  and  the  UuAb  inquired  into. 
Three  of  these  cases  YuiPe  been  successfully 
opposed,  and  in  others  the  parties  have  been 
allowed  to  renew  the'nr  practice  on  payment  of 
arrears  and  fineew 
...  ...■■ .1.  -  >..  ■ ...i    ■- 

^  The  nsmea  and  details  of  these  caset  are 
for  obvleiM  HMMti  not  atated. 


7.  Eneroackments  on  the  Biffhts  (tf  ^  Pro- 
fessum. 

Amongst  other  invasions  of  the  rights  and 
interests  of  the  profession,  the  Council  received 
sevend  complunts  of  the  establishment  of  So- 
cieties in  different  parts  of  the  country  for 
assisting  persons  in  the  recovery  of  Small 
Debts  under  the  act  9  &  10  Vict.  c.  95.  It 
appears  that  the  object  of  these  societies  waa 
to  enable  the  members  thereof,  out  of  a  com- 
mon fund,  to  assist  each  other  in  carrying  on 
suits  in  the  Small  Debts'  Court,  although  they 
had  no  common  interest  in  the  subject-maner 
of  the  suits.  The  Council  were  advised  that 
societies  so  constituted  are  illegal,  and  that  the 
members  are  liable  to  be  prosecuted  for  main- 
tenance ;  but  before  instituting  any  proceed- 
ings they  considered  it  proper  to  give  notice  to 
the  solicitors  of  the  societies  complained  of,  in 
order  that  the  parties  concerned  might  with- 
draw therefrom,  or  at  least  abstain  from  carry, 
ing  out  any  of  the  illegal  objects  contemplated 
by  them,  with  an  intimation  that  if  they  per- 
sisted in  their  course  of  proceeding,  the  Incor- 
porated Law  Society  would  feel  itself  called 
upon  to  prosecute  the  members,  and  bring  the 
conduct  of  the  solicitors  under  the  notice  of 
the  Superior  Courts. 

In  regard  to  two  of  such  societiee,  the 
Council  received  information  that  they  had 
discontinued  their  objectionable  proceedings  $ 
and  in  other  instances  the  Council  are  in  ex- 
pectation  of  obtaining  further  evidence  to 
establish  the  charge. 

The  attention  of  the  Council  has  also  been 
directed  to  the  encroachment  on  the  province 
of  professional  men  by  persons  engaged  as 
Agents  in  soliciting  Patents,  and  this  subject  ie 
under  consideration  with  the  new  to  the  appli- 
cation of  a  proper  remedy  for  the  evil. 

8.  Stamps  on  the  Trantfer  of  Mortgages. 

The  attention  of  the  Council  has  been  par- 
ticularly directed  to  the  decision  of  the  Court 
of  Exchequer  in  Uie  case  of  Humberstone  v. 
Jones,  (16  Law  Journal,  Exchequer,  N.  Su 
part  2,  p.  293,)  by  which  it  was  determined 
Uiat  a  deed  stamp  was  requisite  on  the  transfer 
of  a  mortgage  where  any  additional  security  or 
power  is  inserted  in  the  deed. 

This  decision  being  contrary  to  several  pre* 
vious  authorities,  and  considerable  doubt  and 
inconvenience  being  likdy  to  result  therefrooq, 
the  Council  direct^  application  to  be  made  to 
the  Sohcltor  of  Stamps  and  Taxes  to  ascertaii 
whether  there  was  any  intention  on  the  part  of 
the  government  to  revise  the  Stamp  Act,  or 
whether  a  declaratory  act  would  be  sanctioned 
for  the  purpose  of  removing  the  existing 
doubts;  and  the  Solicitor  stated  that  no  ini- 
strucfeions  had  been  given  to  revise  the  Stanip 
Act,  bat  that  in  consenuence  of  the  decision  in 
Humberstone  v.  Jtmes,  the  Lords  of  theTreasnij 
had  authorised  the  Board  of  Stamps  to  remit 
the  penalty,  on  affixing  an  additional  stamp  in 
cases  included  in  the  principleof  that  deciaibn : 
and  a  remedy  for  the  defod  beiag  thus  provided, 
a  declaratory  act  waa  deenssd  unnnfmntaiy. 


CfmMemgA0tt\nB  iirfDmalioii  mgU  he 

accepteble  to  the  solkaton  in  the  country  who 
are  engaged  in  nu>itgage  tranaactionB,  the 
Council  oommunicated  the  lesult  to  the  several 
Provincial  Law  Societies  for  the  use  of  mem- 
bers of  the  profession. 

Amongst  other  suggestions  for  the  amend- 
ment of  the  law  and  practice,  the  Council  have 
under  their  consideration  the  Fees  qf  Stewards 
€fMatwrs,  in  many  instances  disproportioned 
to  the  professional  services  rendered,  and  cal- 
culated to  impede  the  dealings  and  transactions 
relating  to  copyhold  property.  This  subject 
will  have  the  attention  of  the  Council  when  the 
esspected  new  bill  shall  be  brought  in  for  the 
extension  of  the  powers  under  me  Copyhold 
Enfranchisement  Act.'' 

The  Council  have  also  had  under  their 
farther  consideration  a  proposal  for  raising  the 
mialification,  and  improving  the  practice  of 
Mort-hand  writers,  with  a  view  to  facilitating 
liie  admission  of  short-hand  notes  as  evidence 
before  the  Court,  and  the  subject  is  under  the 
consideration  of  a  sub-committee. 
fi.  jBramMM^tM  and  B^tration  qf  Attorneys. 

The  impottant  duties  of  the  examination  of 
penone  applying  to  be  admitted  on  the  Roll, 
and  the  Annual  Registration  of  Attorneys  sod 
£k>liciton,  ndiich  have  been  confided  to  the 
Society,  have  been  conducted,  as  the  Council 
tfOBt,  to  the  satifllMtion  of  the  public  and  the 
profession.  In  the  laetfoor  Terms  429  have 
Been  examined,  of  whom  400  were  passed,  and 
29  postponed. 

A  question  has  arisen  before  the  iudges  on 
ihe  mode  of  admitting  attorneys  in  the  County 
Palatine  Courts  of  Lancaster  and  Durham, 
srho  by  the  3rd  seetion  of  the  6  &  7  Viet.  c. 
73»  mav  be  admitted  in  such  Courts  on  ''  satis- 
fying the  judges  for  the  thne  being,  tiat  tlu^ 
are  oualined  to  act  as  attorneys  and  solicitors. ' 
By  the  present  practice  it  appears  that  the  ap- 
phcants  for  admission  to  those  Palatine  Courts 
are  admitted  at  the  assizes  without  any  suffi- 
dent  public  notice,  and  without  any  examina- 
tion into  their  fitness  and  capacity.  The 
-number  of  persons  who  avaul  themselves  <rf 
fliis  facility  of  admission  has  recently,  it  ap- 
pears, been  considerably  increased,  and  con- 
sequently one  of  the  principal  objects  of  the 
Attorneys'  and  Solicitors'  Act  is  so  far  defeated. 

The  jurisdiction  of  the  Palatine  Courts  being 
Twy  important  and  extensive,  it  was  submitted 
to  the  judges  on  the  Northern  Circuit,  that  the 
candidates  for  admission  therein  should  give  a 
Term's  notice  in  the  judges'  books  and  to  the 
Masters,  of  their  application,  and  undergo  an 
examination  in  the  same  manner  as  the  at- 
torneys and  solicitors  of  the  Courts  at  West- 
mimster.  This  subject  is  stfll  under  the  con- 
aideration  of  the  juages. 


This  bill  has  einoe  been'  brought  4n«  ^and 
lirovides  for  the  x^jrulatioB  of  stewards'  lees 
^iid  the  taxation  of  Jtham  mder  the  ^onuaa 
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Another  pmat  has  been  icuaed  jdating  to 
attorneys  admitted  in  the  Coontjr  PaktinB 
Court  before  1843,  and  claiming  to  be  admitted 
into  Ihe  'Oaurts  at  Westminster  without  exanu- 
nation,  under  tiie  45&8ectbn  of  the  Attom^a' 
and  Solicitors'  Act  The  Rules  of  Eaater 
Term,  1846«  made  by  the  judges  of  all  the 
Common  Law  Courts,  under  the  15th  and  l6th 
sections  of  the  act,  xequire  all  persons  to  lie 
examined,  unless  previously  aomitted  in  the 
Court  of  Chancery,  and  maJce  no  exception  in 
favour  of  County  Palatine  attorneys.  There 
does  not  appear  to  have  been  any  decision  of 
the  Court  on  the  construction  of  the  45th 
section,  with  reference  to  County  Palatine 
solicitors ;  and  inasmuch  as  they  are  not  ex- 
amined in  their  own  Courts,  and  have  not 
availed  themselves  of  the  privilege  conferred 
bv  ihe  45th  section,  of  being  admitted  in  Ae 
Superior  Courts  at  Westminster  on  or  before 
the  1st  day  of  Midhaelmas  Term,  1844,  the 
Coundl  submitted  to  the  judses  that  euch 
attorneys  ought  to  be  exammed  accor^Dnf^  to 
the  rules  of  Easter  Term,  1646,  to  whkb  tiie 
judges  have  acceded. 

10.  Images  qf  tke  Prqfession, 

Particularly  in  conveyancing  practice.  tSerml 
points  have  been  brought  boore  the  Council 
relating  to  the  usages  of  the  profession,  wfaidi 
have  been  determined  on  tiie  principle  of 
former  decisions  entered  in  the  Usage  Book ; 
and  during  the  past  year  others  have  been 
added. 

11.  Prommcial  and  oiker  Lam  Societies. 

The  Council  have  continued  to  kecpnp  tb«r 
communications  with  the  several  Provinrial 
Law  Societies,  not  only  in  Enghmd  and  Wdea, 
but  in  ScoUand,  relating  to  the  pioeeediugs 
ado}rted  for  the  benefit  and  improvement  of  tiie 
profession. 

The  members  are  aware,  by  the  report  of  last 
3rear,  that  the  new  Association  of  Mttr^ptUtmn 
and  Frooindal  'Solicitors  (wfaicb  wan  formed 
soon  after  the  passing  of  the  County  CSouxt 
Act)  sought  the  assistence  of  this  Society,  in 
their  intended  measures  in*  anppoiting  the  just 
dums  of  attorneys  and  aolidtora,  and  for  pro- 
moting the  improvement  of  that  branch  of  the 
profession.  Tne  Council  have  been  f ronn  time 
to  time  in  comnranication  with  that  eminently 
useful  Society,  and  have  rendered  them  andi 
assistance  as  appeared  to  the  Council  consistent 
with  the  design  And  objects  of  this  Society's 
Charter. 

It  appears  that  there  are  several  important 
objects  of  usefulness  to  the  profiBssioSt  wbidi 
may  be  pursued  by  the  two  Societies  in  com- 
mon, and  'Others  which  will  receive  the  attention 
of  each  Societjr  ^sparald^,  and  be  ioUowed  out 
by  thtfnr  own  inoependent  means ;  and  in  aid 
of  such  objects  the  Council«will  be  alw^w  xea^ 
to  ^co-operate.  From  the  exertions  of  bo^ 
and  theur  occasional  co-operatioi|,  the  most  be- 
neficial results  to  the  profession  mi^  fairlj  be 
anticipated. 

It  is  gratifying  to  dbasrve  ikutX  a  Gonttdenble 
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mcnne  hw  tiken  place  in  ihe  jnuber  nf  «o- 
liettoffi  mtomed  w  membera  to  pai^nwiit,  •& 
of  vbom  have  shown  a  marked  attention  toihe 
true  intereats  of  their  brethren. 

12.  General  Affairs  qf  the  Society. 

Lecturee.^The  Lectures  have  been  continued 
ss  usual.  Mr.  Miller  has  completed  a  third 
course  on  Equity  and  Bankruptcy;  Mr.Nalder 
a  second  eourse  on  Conveyancing;  and  Mr. 
Maynard,  on  the  resignation  of  Mr.  Jamee 
Wilde,  has  delivered  his  first  eourse  on  Com- 
mon Law  and  Criminal  Law.  The  Council 
bare  also  availed  themselves  of  the  obliging 
consent  of  Mr.  Warren  to  deliver  a  course  of 
four  Lectures  on  the  Moral,  Social,  and  Pro- 
fessional Duties  of  Attorneys  and  Solicitors, 
which  the  Council  considered  would  be  inter- 
eitiiiff  and  useful  to  the  profession  generallv. 

Ubreary. — It  is  now  nearly  seven  years  since 
the  Gatalof^  of  the  Library  was  printed,  and 
fte  Conned  intend  to  revise  and  reprint  it  with 
the  large  additions  made  during  those  years. 
The  number  of  books  at  present  in  the  library 
amounts  to  8,672.  Considerable  additions 
have  recently  been  made  to  supply  deficieneies 
in  the  Parliamentary  Sessions' Papers,  and  the 
Council  conceive  it  will  be  very  desirable  to 
leoder  tins  branch  of  the  Library  as  complete 
sa  posiible ;  for  this  purpose  the  Sessions'  Pa- 
pers are  wanted  from  1801  to  1806  indnsive, 
and  ior  the  yean  1811  and  1812.  It  is  also 
dssimble  to  complete  the  House  of  Lords'  Ap- 
peal Ctaes  from  the  year  1824  to  the  present 
time.  To  effect  this  object  and  to  fonn  a  com- 
plete series  of  the  RaHwrnr  A  cts,  and  of  cases  of 
claims  to  Peerages,  the  CJouncil  invite  theuMm- 
ben  sf  the  Soeiety  to  contribute  to  thelihivy 
such  of  them  as  may  he  in  their  power. 

The  Council  have  deemed  it  necessary  to 
conrect  a  practice  which  had  inadvertently 
axisen,  ci  admitting  clerks  of  members  not 
subscribing  to  the  Library,  and  to  confine  such 
admasaions,  except  on  uigent  occasions  for  the 
coii?enieBee  of  memben,  to  those  clerks  only 
who  actually  subscribe, — the  enforaement  of 
this  renfidataon  has  tended  greatly  to  jnomote 
regularity  in  the  Library. 

Property  pwrekated.—Vait  Council  We  been 
engaged  in  aerend  ^pustbns  eoneaming  the 
title  to  the  propertv  agreed  to  be  purchased  on 
the  South  Side  of  the  Hall,  and  which  received 
the  ttnction  of  the  last  annual  and  of  a  apecial 
general  meeting. 

It  will  be  in  the  recollection  of  the  meeting, 
diat  the  purchase  was  made  with  the  expecta- 
tion that  the  Law  fire  iBauxance  Conapany 
would  take  such  portion  of  the  ground  as 
might  be  required  tor  the  purposes  of  tbe  So- 
ciety; but  it  appearing  after  negotiation  be- 
tween ^  two  Sodelies,  and  consulting  their 
respective  surveyors,  that  a  portion  aufficient 
£sr  the  i^  Inaurance  Company  could  not  be 
(pared  by  this  Society,  the  former  company 
were  permitted  to  relinquish  the  treaty,  and 
^  whole  ground  is  now  purchased  lor  the 
porposes  of  the  Society.  It  will  now  be  ne- 
<3Miy  to  recme  the  anthori^  oT  the  meeting 


to  raise  'the  raqoiiite  anm  to  vtmfk/^  4t» 
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Jdbiasjoii  .Fee  tf  Cmmtry  Jlfaitfterf.— Ths 
nemben  w91  recollect  fSiat  mitfl  the  last  JkM^ 
wul  Meeting,  the  admission  fee  of  coimtrpr 
membera  was  of  the  same  amount  as  that  of 
tanrn  memben.  The  poanciple  of  a  lass  annual 
euhacription  for  country  imembere  being  ftom 
the  firat  recognized,  the  Council  concnned  in 
the  expediency  of  reducing  the  admission  fee, 
and  the  resolution  was  confirmed  at  asubae- 
quent  General  Meeting.  The  admiaaion  iee  of 
town  members  remains  at  16^.,  and  the  annual 
subscription  at  2^. ;  whilst  the  coantrymsi^ 
ben  pay  10/.  on  admiaaion,  and  1/.  annually. 

The  Govmeil  regret  the  deceaae  of  23  niei»- 
ben  during  the  past  year,  and  to  which  nnm- 
ber  they  luive  to  add  14  memben  vho  have 
withdrawn  prineqially  on  their  retiremeot  firott 
pnctice.  But  it  may  be  proper  to  remind  tiba 
OMmben,  that  on  thar  quitting  the  labooai 
and  reaponsibilitiesof  the  prafessicn,  they  need 
not  retire  from  the  eociety,  for  the  charter  er- 
presdy  provides  for  memben  who  have  aa 
retina,  and  thcK  are  atill  aeveral  memhea^ 
fonuerhr  in  the  Cq«bcI1,  who  continne  men^ 
ben  ot  the  Society.  During  the  nast  vaar 
43  new  membere  hane  bean  admitted,  and  Ibe 
number  of  town  neaabm  is  now  1081»  and  df 
country  288 ;  shaking  in  all  1369  meitthen. 

PSOCSSDI19GS   AKD    BB80I.tmOMa    AT    TBM 
▲KKI7AL  OaNBRAL  MBBTtMO. 

Read  the  circular  convening  the  meeting  and 
the  minutes  of  the  last  Annual  and  Spedtf 
Creneral  Meetings. 

The  President  stated  the  vacancies  in  the 
offices  of  President,  Vice-President,  and  in  the 
Council  and  Auditors,  and  the  names  cf  tiie 
pereons  proposed  to  fill  those  vacancies. 

A  ballot  was  demanded  for  the  election  of 
ten  memben  to  fill  the  vacancies  for  menibere 
of  the  Council ;  and  the  President  appointed 
the  following  mendben  present  as  scruttneen 
to  superintend  the  ballot  during  its  progress, 
and  to  report  the  result  to  the  meeting :  namelv, 
Mr.  James  Anderton  and  Mr.  James  A. 
Murray. 

The  lollowinfir  report  was  afterwards  made 
by  the  scrutineers : — 

We  declare  the  votes  given  for  the  election 
of  the  ten  memben  of  ^e  Council  to  be  for— 


Benjanin  Aastea  •  104 
Keith  Barnes  .  .  99 
Robert  R.  Bavley  .  99 
John  Coverdsfe  •  .  100 
EdwsrdlUPiakariag  101 
John  lones  Pocock  97 
Joha  J.  J.  Sadlow    99 


Robert  Whitmore  .  101 
Thomas  Wing  .  .  lOf 
Edward  Chester .  .  dt 
John  Yoani^  ...  74 
Joseph  &.  Mailings  30 
Joho  C.  Oobbold  .  20 
William  S.  Cookson    f5 


And  that  the  Election  has  fallen  upon  the 
fint  nine  gentlemen^  and  Mr.  John  Young. 
(£i«Md)  Jmmef  A,  Mmntf, 

James  Anderton, 
May  30,  1948.  Scrutineers, 

And  the  President  thereupon  declared  that 
iBei^unin  Austen,  Keith  Barnes,  Rc^iert 
[RidMl   Bajley,    7dm    Coverdale,   ISdward 
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BbvHttid VkkmmfMm llmeB Pbeock;  John 
James  Joseph  Sadlow,  Robert  Whhmore, 
Tbomas  Winff,  and  John  Young,  were  elected 
Memkerg  qf  the  CmmeU  in  lieu  of  those  who 
SCO  out  of  office  by  rolalion,  and  of  Micfaisl 
Clayton  deceased. 

That  Benjamin  Austen  be  and  be  is  hereby 
deemed  and  dedared  to  be  elected  -Prtrndent  of 
the  Society. 

That  Thomas  Clarke  be  and  he  is  hereby 
deemed  and  declared  to  be  elected  VUst" 
President  of  the  Societv. 

That  Daniel  James  Lee»  William  Ford,  and 
Henry  William  Woodhouse  be  and  they  Btt 
hereby  deemed  and  declared  to  be  elected 
Auditors  of  the  accounts  of  the  Society. 

Read  the  Report  of  the  CoundL 

RxsoLVBD,— That  the  report  of  the  Council 
be  received  and  entered  in  the  minutes  ;  and 
that  such  parU  of  the  report  as  the  Council 
think  fit  be  printed  for  the  use  of  the  members. 

Rbsolvbd, — ^That  this  meeting  approves  of, 
concurs  in,  and  authorises  the  (Council  to  com- 
^te  a  mortgage,  with  power  of  sale,  to  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  the  Right  Honour- 
able Sir  Herbert  Jenner  Fust,  Dean  of  Che 
Arches,  and  William  Wingfield,  Esq.,  one  of 
the  Masters  in  Ordinary  ot  the  High  Court  of 
Cbancery,«  of  the  Hall  of  this  Society,  and  the 
messuages,  erections,  buildings,  land,  and 
hereditaments  belonging  to  the  Society,  lying 
on  the  west  side  of  Chancery  Lane,  in  the 
Liberty  of  the  Rolls,  in  the  parish  of  St. 
Dunstan  in  the  West,  in  the  County  of  Mid- 
dlesex, with  the  appurtenances,  to  secure  the 
repayment  of  10,000/.  to  be  advanced  to  the 
use  of  this  Societv,  with  interest  at  5  per  cent, 
per  annum.  Ana  this  meeting  authorises  the 
said  intended  mortgagees  to  pay  the  said 
10,000/.  to  Messrs.  Goslings  and  Sharpe  of 
Fleet  Street,  London,  the  Bankers  of  the 
Society,  for  the  use  of  the  Society.^ 

Read  the  Auditors'  Report  of  the  accounts 
of.  the  Society. 

Resolved,— That  the  Auditors'  Report  be 
approved  and  signed  by  the  President. 

'  Trustees  for  the  Legal  and  General  As- 
surance Society. 

^  This  sum  was  raised  towards  completing 
the  purchase  of  several  houses  on  the  south 
side  of  the  present  Hall  and  buildings  of  the 
Society,  pursuant  to  resolutions  of  former 
General  Meetings. 


Rbsolvbd, — That  a  List  of  the  Coondl, 
showing  how  many  times  each  member  bss 
attended  at  meetings  of  the  Council,  and  how 
many  times  on  committees  during  the  past 
year,  be  left  in  the  Secretary's  Office  along 
with  the  annual  accounts  under  the  lOth  Bye 
Law. 

Resolved, --That  the  cordial  thanks  of  the 
meeting  be  presented  to  Charles  Ranken,  Esq., 
the  President,  for  his  able  and  impartial  con- 
duct in  the  chair,  and  for  his  constant  attention 
to  the  interests  of  the  Society. 

DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  June  20/A,  to  July  2Ut,  184S,  both  in' 
elusive,  with  dates  when  gazetted, 

Armitstead,  Richard,  and  John  Mnsgrave, 
Whitehaven,  Attorneys  and  Solicitors.  July 
4. 

Barrow,  Richard  Bridgman,  and  Mannaduke 
Kelham,  Southwell,  Attorneys  and  Solicitors. 
July  r. 

Bishop,  Henry,  and  William  Wells,  Durslcy, 
Attorneys  and  Solicitors.    July  7« 

Caiger,  Frederick,  and  Lancelot  Lipscomb, 
Solicitors.    July  11. 

Galsworthy,  John,  and  John  Nichols,  9, 
Cook's  Court,  Carey  Street,  Attorneys  and  So- 
licitors.   June  27* 

Keddell,  Frederick,  Thomas  Barker,  and 
Joseph  Humphry  Grant,  34,  Lime  Stieet,  At* 
torneys  and  Solicitors.  J uly  2 1 . 
.  Snowden,  Henry,  and  John  Booth  Preston, 
Leeds,  Attorneys,  Solicitors,  and  Conveyancers. 
June  30. 


MASTERS    EXTRAORDINARY   IN 
CHANCERY. 

From  June  %Oth,  to  Jui^  2Ut,  1848,  both  in. 
elusive,  with  dates  when  gazetted. 

Bell,  John  Wilhams,  Giliinghasn.    June  23. 

Borlase,  John  James,  Helston.    June  30. 

Copeman,  Thomas,  Aylsham.    June  23. 

Crossland^  Robert,  Parson's  Lane,  Bnry. 
June  20., 

Grose,  Woolnough,  Alderten.    June  30. 

Hooman,  Henry,  Spring-bank- Villa,  near 
Bewdley.    June  20. 

Mills,  Austen  Treffr^r,  Redruth.    July  11. 

Badcliffe,  William,  Liverpool.    June  23. 

Shepherd,  John  Bullen,  Stourbridge.  June 
30. 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS, 

RSPORTBD   BY   BAftlllSTBRS   OF  THB   SBVBRAL  C0UBT8. 


Via'Cdsntellor  of  CnglanH. 

Earl  of  Orford  y.  Earl  of  Albemarle. 
May  11»  1848. 

TRUST   FOft  iALB.~MOIlTOAOB4 

The  common  trust  for  sate  of  teal  estates  in  a 
deed  of  settlement  authorizes  the  trustee  to 
roue  moneg  by  wag  qf  mortgage  for  (he 


purpose    of    disencumbering    other   real 
estates. 

Thk  suit  in  this  instance  had  l>een  instituted 
for  the  purpose  of  having  It  determined  whether 
the  common  trust  for  sale  in  the  deed  of  settle- 
ment of.  Lord  Orford's  estates  i^i  Dorsetshire 
authorised  the  surviving  trustee'  of  the  settle- 
ment to  raise  money  by  way  of  mortgage,  the 
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pnrpoMt  of  the  trust  being  to  disencomber 
other  estates  belonging  to  the  family  and  situate 
in  Norfolk.  A  reference  had'been  taken  to  the 
Master,  and  he  had  found  that  a  mortgage 
would  be  a  beneficial  mode  of  raising  the 
money,  subject  to  the  question  whether  the 
deed  permitted  that  course  to  be  taken. 

Mr.  fValpole  and  Mr.  De  Cfeae  now  appeared 
OB  a  petition  to  confirm  the  Master's  report, 
and  submitted  the  question  to  the  Court. 

Mr.  Stmton  appeared  for  the  trustee. 

The  Vice'Chancelior  said,  he  considered  a 
mor^ge  to  be  within  the  scope  of  the  trust, 
and  directed  the  trustee  to  execute  the  neoes-> 
nrydeed. 


Etfiarit  Green,  in  n  the  Tring,  Reading,  and 
Bmngstoke  RaiUooy  Company,  May  3, 1848. 

PROOF. — RAILWAY  SHAREHOLDSR. 

Tkesecreiarg  qfa  banket  railway  company , 
although  a  shareholder,  was  allowed  to  prove 
against  the  estate  of  the  company  for  ike 
amomnt  of  his  salary.  Statute  7  4*  8  Vict. 
c.  3. 

Thr  petitioner  in  this  case  was  secretary  to 
the  Tring,  Reading,  and  Basingstoke  RailwBfy 
Company,  and  he  prayed  leave  to  prove  for 
1702.,  the  amount  due  to  him  for  salary.  He 
was  a  shareholder  in  the  company,  and  all  the 
debts  of  the  company  had  been  paid. 

Mr.  Swanston  antl  Mr.  W.  T.  S.  Daniel  ap- 
peared for  the  petition. 

Mr.  Russell  and  Mr.  Chandless,  for  the  as- 
sijipoees,  objected  that  the  petitioner's  remedy 
was  by  petition  to  the  Court  of  Chancery  ;  and 
also,  that  npon  balancing  the  accounts  the  pe- 
titioner would  be  found  indebted  to  the  com- 
pany. 

His  Honovr  said,  that  he  would  direct  the' 
accounts  to  be  taken,  and,  if  the  balance  was 
in  the  petitioner!9  fiivour^  he  might  prove  for 
the  amount. 

Rfx^e  V.  Matthews.    Friday,  March  10,  1848. 

AVFIDAVITS.-^  BVIDBNCE. 

AJUdavits  filed  in  support  of  a  special  injunC' 
tion  oannot  be  reaa  on  the  hearing  of  the 
motion  qfter  the  ar^swer  has  been  put  in, 

Tbb  bill  in  this  case  was  filed  on  the  L2th  of 
February,  for  dissolution  of  partnership,  an  ac- 
count, and  an  injunction.  Notice  ot  motion 
for  the  injunction  was  ^^^  and  s$r?e^  for  the. 
23rd,  the  afiidavits  in  support  of  it  having  been 
filed  on  the  22nd.  ll&e  answer  was  put  in  on 
the  23rd. 

Mr.  Bsioon  aod  Mr.  TcrreU,  in  su^iort  of 
the  motion,  proposed  to  read  the  affidavita. 

Mr,  J,  Af  Cooke,  for  the  defendant,  objected 
to  their  being  read^  and  cited  Norway  v.  nowe^ 
19  Ves.  157 ;  Aorphett  v.  Jones,  id,  350;  Bod^ 
dingtonr,,Woodley,  8  Sim.  167;  and  Manser 
V.  Jehner^  %  Hare,  6()0,  He  asked  for  the  de- 
fendant's costs  of  the  dky. 


Mr.  Bacon  admiCled  that  the  answer  deniecl'' 
the  plaintiff's  title. 

His  Honour  said,—* Takinjg  the  tcHe  from  thcH 
answer,  although  my  indivSual  opinion  is  of- 
vi^  littie  conseauence,  yet  it  is  in  favour  of 
allowing  the  afiidavits  to  be  read ;  that  is,  the 
aiflMavits  before  the  answer,  as  well  as  the  an* 
swer.  fiat  my  impression  is,  that  at  least  the 
balance  of  authority  is  against  it.  I  do  nol^ 
think  myself  warranted  in  following  my  own 
opinion  against  what  I  constder  to  be  the 
balance  of  the  authorities  upon  sndi  a  question. 
I  will  direct  that  if  the  bill  shall  be  dismissed 
for  want  of  prosecution,  the  defendant  shall 
have  the  costs  of  the  motion.  - 1  mean  that  un- 
ouestionably ;  but  if  not,  then  I  reserve  them. 
1  think  that  highly  reasonable. 

Btsparte  Fletcher,  in  the  matter  of  the  Trusiea 
Act,  la^  11  Vict,  e.  96.    March  24,  1848. 

TRUST   FUNDS. — COSTS. 

The  costs  of  a  petition  of  a  tenant  for  life  4^ 
a  fund  cannot  be  paid  out  qf  the  capitcdt 
thepetition  not  being  served  on  the  parties 
entitled  in  remainder. 

This  was  the  petition  of  the  tenant  for  life 
of  a  certain  fond  bequeathed  to  trustees  and 
executors,  in  trust  for  her  for  life,  with  re- 
mainders over.  The  fund  was  invested  in  the 
purchase  of  a  sum  of  consols,  and  subsequentiy, 
under  the  10  &  11  Vict.  c.  96,  was,  together 
witii  some  money  arising  from  the  investment 
of  dividends,  transferred  into  the  name  of  the 
Aeeountant-General.  This  petition  was  pre- 
sented by  the  tenant  for  life,  the  widow  of  tiie 
testator,  and  prayed  that  the  dividends  might 
be  paid  to  her,  and  that  the  costs  might  be 
taxed  and  paid  by  a  sale  of  a  sufficient  part  of 
the  stock. 

Mr.  Seiwyn  appeared  for  the  petitioner. 

His  Honour  said,  that  he  could  not  allow  any 
portion  of  the  capital  which  bebnged  to  a 
third  partv  after  the  petitioner's  death,  to  be 
taken  in  the  absence  of  such  party.  So  much 
of  the  fdnd  as  represented  any  bygone  divi- 
dends to  which  the  petitioner  was  entitled  for 
life  might  be  applied  in  payment  of  costs. 


Cnurt  of  Cpcfiiequa:. 
Middleditch  v.  Bttis,    May  30,  1848. 

ACCOUNT  STATED  WITH  MORTOAOBB. 

A  mortgagee,  with  consent  qf  mortgagor, 
sold  the  premises  mortgaged  for  payment 
of  the  mortgage  debt  j  the  proceeds  were 
not  stfident  for  that  purpoH,  and  an  oo- 
comU  was  stated  of  the  balance:  Held, 
that  an  action  of  debt  could  not  be  sustained 
upon  the  account  stated. 

Debt  for  pioney  lent  and  upon  an  account 
stated.    Flea,  ncrver  indebted. . 

The  plaintiff  was  a  mortgagee  for  300/.,  with 
power  to  'sell,  Bodheldaboad  as  a  collateral 
security.  The  property  was  subsequently  sold 
by  the  n^ortgagee  under  tl)e  pow^r  ^^^  alsp.^th 
th(f  consent  of  the  mortgagor^  but  the  proceeds 


«a 
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\  not  wfficaent  la  dwfiiarfg  the  debt.  Uie 
parties  afterwards  stated  an  acconat  a*  aob* 
nstiiig  between  theaa  in  respect  of  ^  sum 
ittnaining  doe.  Upoa  this  the  action  was 
farought,  and  a  verdict  was  taken  for  the  plaiii- 
tafl^  subject  to  leave  to  the  defendant  to  enter  a 
nopsnit,  if  the  Court  should  be  of  opinion  \kak 
an  action  of  debt  on  the  account  stated  would 
not  lie. 

Paskley  having  obtained  a  rule  aocordinglr* 

Lush  showed  cause.  The  object  of  the 
account  stated  was,  to  prevent  parties  being 
ounnelled  to  prove  the  original  cansa  of  action, 
80  uiatall  papers  and  vouchers  prior  to  the 
settlement  mifjrht  be  destroyed,  in  Foster  v. 
Alkuuom,  2  T.  R.  479,  a  partnership  bv  deed 
had  existed  between  the  plaintiff  and  the  de- 
fendant, in  respect  of  which,  an  account  having 
been  stated  between  then,  it  was  held  that  an 
action  of  assmnpsk  might  be  maintained,  not- 
withstanding the  deed. 

Pashley.  There  new  matters  were  introduced 
into  the  account  stated. 

Ltuh.  Yes,  but  Buller,  J.,  said<— ''  £v«n  if 
im  other  articles  bad  been  introduced  into  the 
account  but  those  relatii^  to  thepartnarskip,  I 


should  still  be  of  opinion  that  ajswuiiii  would 
lie.    Pe&;Av.X9ett,i5L.J.CtB.303. 

Pashley  f  in  support  of  the  rule,  cited  3Ub 
V.  Anihimy,  1  M.  &  S«  5/3 ;  Dras  v.  T%uru, 
AOeyn  72-3;  Roll's  Ab.,  p.  9,  pi.  U;  Com. 
Dig.,  "  Pleader,"  (2  W.  465 ;  ^^»»  ▼•  ^<^. 
4M.&W.32;  LubhwilY- Tribe,  Z^LkVf, 
607;  Davii  v.  Oyde,  2  Ad.  &  £.  627;  AUy 
y.  Parish,  1  New  R..  104;  2  Williams' Stim. 
ders,  137(c):  Ai6er  v.  Harrit,  9  Ad.  &E.  533. 

Lush,  in  reply,  referred  to  Morama  v«  Lm, 
2  T.  R.  483»  n.;   Highmon  v.  Primrose,  3  M. 

Cur.  aiv.  nd/. 
Rolfe,  B.,  now  (July  13)  gave  the  judgment 
of  the  Court.  After  referring  to  the  caie  of 
Foster y,  Allanson,  he  said,  that  none  of  tk 
circumstances  of  that  case  were  to  be  fotind  in 
tbepreeant:  here  there  was  no  suggettioD  of 
any  new  liability ;  ii  was  simply  an  acooont 
stated  of  a  balance  due  upon  a  deed  the  whole 
effect  of  which  was  to  show  how  mach  still  re- 
mMMd  payablein  respect  of  that  secnritj.  Hie 
Conit  was  therefore  of  opinion  theS  tUi  action 
could  not  be  osaintoined,  and  that  the  nk  for 
a  Bonsnit  should  be  made  absohitc; 
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bill  was  accepted  for  the  accommodstioo  of  the 
defendant,  was  proved  by  evidence  that  tbs  biD 
had  been  accepted  to  take  up  a  fonser  accept- 
ance  by  the  same  party,  given  for  the  accom- 
modation of  the  defendant ;  and  that  it  wai  not 
necessary  to  plead  those  facts  in  exteuo. 
Tfumas  v.  Fsnton^  5  D.  &  L.  2«. 
See  Stamp. 

KLC*  OF  8ALK» 

SdMbfe.— On  the  trial  of  an  interpleader 
issue,  the  plaintiff  tendered  in  evidence  a  Wl« 
sale  and  schedule,  the  former  of  which  asdgsw 
to  him  "  all  the  ^oods,  fixtures,  household  fur- 
niture, plate,  chma,  Ue^  in  and  aboatams^ 
suage,  tenement,  and  premises,  where  he  dov 
resides,  and  being  No.  2,  Park  Road,  Old  Kent 
Road,  in  the  county  of  Surrey,  and  the  chio 
artides  whereof  are  particuiariy  eumneratidosd 
described  im  o  aertaui  schedule  hereuoto  m- 
nexed."  The  schedule  was  in  no  way  annexed 
to  the  deed,  and  was  inadmieaible  for  WMt  of 
a  stamp :  Held,  that  the  bill  of  sale  was  admfl- 
siWe  in  evidence  without  the  schedule.  Hf^ 
V.  Qreen,  1  Exch.  R.  71. 

GONTRAAIGTiON   OF  WriNKSS. 

In  an  information  under  the  revenus  hw*  * 
witness,  who  had  grven  matcnid  etidsncef  to 
the  tet  in  iesne,  was  adiedy  ott  exoss^eniDiBir 
tios,  whether  he  had  not  said  Iftat  the  oieen 
oCtheCiDvm  had  offered  hinabriietogi«« 
dir  evidence.  HedenMthathetaBdemW 
eo :  tun  that  evidence  wb»  inniuilasrf*  « 
show  that  he  had  made  eneh  a  *>^**"^'"^i. 

QM«re,  as  to  the  SBBteoltor^whisbefidMfle* 


AndhftM^VigtttwpCiam:  Comts  tf  Cummtm  Liaip. 


27S' 


adnmnble,  6  ier7  Viet.  e.  »S«  far  tbe  porpote 
ofaftetmgtfae  eredk  of  a  witaete.  ilftoniQF^ 
Gtaerai  r.  Hi§ekcoek,  1  Bzch.  R.  91. 

COPYHOLD* 
DBPOnnOKB  IS   CHAZrCEBT. 

See  J^n^  I^tp. 

^     OBVI8BS,  DISCLAIim  OF. 

Thtt/.— At  the  readinff  of  the  tefltatOT*s  will, 
soon  after  hia  death,  the  devisee  in  trust  said  ^he 
ought  to  have  had  5/.  for  heing  trust :"  Held, 
that  these  words  were  so  eanivocal  and  amb^- 
ous,  ^t  they  should  not  nave  been  left  to  tiie 
jury  as  proving  his  assent,  as  a  trustee,  to  the 
devise. 

(huoT,  whether  an  ambiguous  assent  to  a 
devise,'  expressed  by  words  or  matter  in  pais, 
without  deed,  is  sufficient  f 

QKsre,  whether  a  devisee  in  trust  can  dis- 
chom  by  deed  after  previous  assent  to  the  de- 
vise in  words.    Doe  d.  Ckidaey  v.  Harris,  16 

KXCISB   OFFICBR. 

MaU9ter.-^7  4*  8  6. 4,  c.  52,  s,  3a.— Bv  stat, 
7  &  8  6. 4^  c  5^  t»  33,  a  maltstv  is  liable  to  a 
penalty  for  treading;  or  forcing  together  in  the 
oooch-frame  any  grain  making  into  malt  The 
1  Tict.  c.  49,  8.  5»  enacts,  that  any  excise 
offioer,  upon  suspicion  of  the  grain  having 
been  tioddea  or  /arced  together,  may  throw 
the  grain  out  of  the  co«cb«u«me,  and  retam  it 
and  lay  it  level  in  the  conch-frame;  and  if  any 
iocrcaae  in  the  gaogo  of  the  grain  shall  be 
found,  exceeding  a  certain  proportioDy  then 
the  inoease  so  found  shall  be  taken  aa  eo»- 
ebume  endemce  that  the  grain  has  been  trodden 
or  imned  together,  and  the  mahster  shall  dicre- 
iipon  be  convicted  in  a  penalty. 

Upon  an  information  before  justices  agpbwt 
the  Arfirndaat  for  the  penalty,  it  appeared  that 
the  excise  officer  had,  in  pursuance  of  an  order 
of  the  GomanseioBers  of  Excise,  returned  the 
grain  by  piling  it  in  a  cone  in  the  centre  of  the 
ceocfa,  and  then  distributing  it  equally  to  all 
parts  of  the  couch.  The  increase  in  the  grain 
when  thus  retuned  having  exceeded  that  aU 
lowed  by  the  act,  the  defendant  waa  convicted : 
HM^  that  the  increase  in  the  grain,  found  by 
SBch  a  mode  of  returning  it,  was  oonchisive 
etidence  of  the  offence  within  the  T  &  8  Gw  4, 
c  SS;  8.  33,  as  it  did  not  aj^iear  diat  the  mode 
of  praeeediBg  was  unfair  avmipvoper,and  con- 
sequently the  conviction  was  right ;  and  that 
diei^carhBesome,  if  notanaMok^,  (hecte- 
tion  to  exercise  in  the  matter,  provided  he  does 
nDinseitiBpB^)crly.  &)^.T.<%ietfrr,l£ach, 
E.40U 
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Dmimuima  ly  por^tn  pernHMn.— J^io- 
«Kmf  m  Ckanomrf.'^FMiam  tf  ri^ki.-^Cam* 
pemaiitmif  ^micsf&rcti^Uemiimpfpnpmiy^ 
ofBntmk  nO^pecAK— A  po^  dainn^  to  hwro 
haoitkoowBBrefhuMh^by  wtu»of  acesMB 
to  him  §nm  A,  sumb  diicua—i^  ofhvad  evi^ 


dence»  bcCom  any  otheF  pioof  of  th» 


that  A.  actoatt|^  msBaged  tiw  property,  aai, 
while  so  managing,  deeured  that  he  ^  so  in 
the  name  of  the  now  dainunit :  Held,  adraie^ 
sible  evidence. 

On  petition  of  right,  a  commission  kwrnL 
and  an  inquisition  was  thereupon  found  ana 
returned  into  Chancery.  Before  any  further 
proceeding,  the  sapphant  filed  a  bill  agafanf 
the  Attorn ey-Creneral  to  perpetuate  testimopy^ 
reciting  tiie  petition.  A  commission  to  ex* 
amine  witnesses  issued  thereupon.  The  sop* 
pliant  proposed  to  the  Crown  to  jom  in  the 
coamsission ;  but  the  Crown  did  not  ccmsent, 
and  the  oonumssion  issued  exparte.  The 
Crown  having  traversed  the  inmnsitioD,  and 
the  record  being  sent  into  this  Court :  Held, 
that  depositions  taken  under  the  commission  to 
examine  witnesses  were  admiseible  evidence  on 
behalf  of  the  suppliant,  where  the  deponentv 
were  without  the  jurisdiction  of  the  Onurt. 

Evidence  being  offered  to  prove  the  law  of 
inheritance  at  a  particular  time  in  Alsace,  one 
of  the  witnesses  called  for  that  purpose,  ar 
French  law^  practising  in  Alsace,  stated,  on 
croso-exammation,  that  the  feudal  law  had  been 
put  an  end  to  in  Alsace,  de  facto,  "hj  the 
torrent  of  the  French  revolution '/'  and  that 
there  was  a  decree  of  the  Fk«nch  National  A9» 
sembly  to  that  eibct,  of  4th  August,  17B9$ 
and  he  said  that  he  had  learned  this  fh(^  in  ^t» 
course  of  his  legal  studies  i  Hetd,  admisaiblr 
evidence,  thowh  no  other  proof  was  given  of 
the  contents  of  the  decree.  Per  Loitl  Denmm, 
C.  J.,  WiBiamfl  nd  Coleridge,  JJ.;  dieseiHimie, 
Patteson,  J. 

B,  presented  a  petition  of  right  to  the  Qoeeo, 
claimiDg  certain  money  of  the  Crown  upon  the 
facts  therein  stated,  and  praying  that  the  Crown- 
would  order  right  to  h»  done;  that  the  Ro^ 
declaration  should  be  end<Nrsed  on  the  petition 
to  that  effect,  the  petition  referred  to  the  Comt 
of  Chancery  and  duly  received  and  enroSed* 
and  the  Attorney-General  required  to  answer 
it ;  and  that  the  suppliairt  might  prosecute  his 
complaont  asainst  bin  and  such  other  persone 
as  need  might  leqtBre,  and  have  leave  to  maibe 
him  and  them  parties,  and  pray  to  obtan 
refief.  The  Qneen  referred  the  petition  to  the 
Court  of  Chancery,  and  the  ChaDceUor  in« 
doraed  "Let right  be  dooef*  and  thereupon 
that  Court,  by  letters  patent,  appointed  ff.  and 
others  to  imHiire^  upon  the  oath  of  jurors,  of 
the  truth  of  the  maMers  in  that  petition.  W,, 
&c.,  returned  into  the  Court  of  Chancery  an 
iBflramtion  taken  accoriBngly,  and  finding 

That  Bv  was  the  eldest  son  of  a  Bobiemaa 
wIk)  aaarried  an  EnglisliwvBMB  in  EnghRid, 
and  that  the  fethcr  wee  bom  in  Gennany,  a«l 
B.  in  England.  That,  befotv  and  snee  the 
peace  of  Westphalia,  the  lordship  and  manor  of 
Snltx,  in  Lower  Ahaee,  was  an  ancient  ikef  de^ 
scendibie  to  the  male  line.  ThM  ha  1796,  tket 
linoof feudloriea hBviag inled,  itbeleiigedto 
the  Afehbisl»ppof  Cologne  to  ^ppomt  a  bow 
line  of  feudatories,  sad  ibit  ho  nomiBated  te- 
fater  of  B.,  wte  waoiivetosi. 
That,  bcfBiv  the  Tnatyof  Munater,  Lowet 
'  theempneef  CKenaony; 
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That,  by  tbat  treaty,  the  Emperor  of  Germany 
ceded  to  the  King  of  France  all  his  rights  and 
tluMe  of  the  empire  in  Lower  Alsace,  subject  to 
a  proviso  that  France  should  leave  the  then 
Mdatories  of  Soltz  in  the  liberty  and  posses- 
non  they  had  •  theretofore  enjoyed  as  imme- 
£ately  dependent  upon  the  empire.  That  the 
tnaty  was  ratified  oy  subseouent  treaties,  the 
lut^named  being  that  of  Versailles  between 
l^ighmd  and  France  in  1783.  That,  in  1791, 
Jt's  father  ceded  his  rights  to  B,,  who  was 
tiien  14  years  old. 

That,  in  1793.  B.  and  his  father  left  Suite, 
and  took  refuge   with   the    Austrian    army. 
That   afterwards,   in  the  same  year,  it  was 
1^  the    French    Department   of  the    l^wer 
Rhine  (in  which  8ultz  was)  decreed  that  B. 
and  his  father  should  be  declared  emigrants, 
a^q  all  their  property  confiscated  in  order  to 
its  being  sold  or  alienated  agreeably  to  the  laws 
vdating  to  emigrants.    That,  in  pursuance  of 
the  decree,  the  lordship  and  lands  of  Sultz 
were  seized  as  confiscated  by  the  persons  then 
owrcising  the  puwers  of  government  in  France, 
and  were  thenceforward  treated  as  national  pro- 
pisrty,  and  part  thereof  was  sold  under  the 
anUiority  of  the  French  government,  and  the 
residue  continued  in  the  possession  of  that 
fovemment  until  after  the  restoration  of  the 
HoQGeof  Bourbon  in  1814  and  1815.    That, 
by  the  Treaty  of  Paris  between  Great  Britain 
a^id  France,  1814,  it  was  stipulated  that  com- 
misaioners  should  examine  the  claims  of  his 
Britannic  Majestv's  subjects  upon  the  French 
government  for  tne  value  of  moveable  or  im- 
inoveable  property  unduly  (indument)  confis- 
eated  by  the  French  authorities,  loss  of  debts, 
or   other    property    unduly    detained    under 
■equestration,    since    1792.      That,    by   the 
IVeaty  of  Paris  between  Great  Britain  and 
France,  20th  Nov.,  1816,  incorporating  a  con- 
vention of  that  date,   it  was  provided,  that 
British   subjects    having  claims    against    the 
French  government,  who  had,  in  contravention 
of  the  after-mentioned  Treaty  of  Commerce, 
and  since  1st  Jan.,  1793,  suffered  in  conse- 
^nce  of  confiscation  or  sequestration  decreed 
m  France,  and  their  heirs  and  assigns,  subjects 
of  his  Britannic  Majesty,  should,  conformably 
to  the  treaty  of  1814,  be  indemnified  and  paid, 
after  their  claims  should  have  been  recognized 
as  legitimate,  and  the  amount  fixed,  as  after 
expressed:   namely,  that  the  claims  of  such 
subjects  arising  from  laws  made  by  the  French 

Svemment  or  any  other  claim  whatsoever, 
ith  an  exception  not  comprising  B.^s  case), 
should  be  liquidatsd  and  fixed,  and  a  sum  be 
inscribed  in  the  Great  Book  of  the  public  debt 
of  France,  as  a  guarantee  for  the  claimants,  and 
fiorther  sums  be  furnished  if  necessary :  three 
calendar  months  to  be  allowed  to  cUdmants  re- 
sident in  Europe  to  present  their  claims ;  and 
those  of  British  subjects  to  be  examined  accord- 
ing to  a  mode  directed.  That,  by  the  Treaty  of 
Commerce  of  1786,  in  case  of  rupture  between 
Enfrland  and  France,  the  subjects  of  either, 
residing  in  the  territory  of  the  other,  were  to 
be  allowed  to  continue  residence  undisturbed 


while  they  conducted  themselves  legaDy,  and, 
if  ordered  to  withdraw,  should  have  12  inonths 
to  do  so,  with  their  property,  if  they  did  not 
conduct  themselves  contrary  to  public  order. 

That  in  December,  1815,  If.  and  others  were 
appointed  under  the  Great  Seal,  commissionere 
of  liquidation,  arbitration,  and  deposit,  to  exe- 
cute the  convention.  That,  on  12th  January, 
1816,  B.  transmitted  his  claim  to  the  Prime 
Minister  of  France,  who  received  it  on  9th  Feb. 
1816,  but  stated  that  he  considered  it  inad- 
missible. 

That,  by  a  convention  between  Great  Britain 
and  France,  April,  1818,  it  was  agreed  that,  to 
effect  payment  of  capital  and  interest  due  to 
British  subjects,  whicn  had  been  dsumed  under 
the  convention  of  1 815,  an  annuity  of  3,000,000 
of  francs  should  be  inscribed  in  the  Great  Book 
of  the  public  debt  of  France. 

That,  by  sUt.  59  G.  3,  c.  31,  reciting,  that 
the  commissioners  had  registered  the  cliumants 
who    had    presented    themselves    within    the 
period  prescribed  in  the  convention  of  1815, 
and  had  paid  certain  sums,  and  that  three  of  the 
said  commissioners,  by  commission  under  the 
Great  Seal,  dated  1818,  had  been  appointed 
commissioners  of  liquidation,  arbitration,  and 
award,  to  act  on  behalf  of  his  Majesty  in  Eng- 
land, to  consider  the  claims  of  British  subjects 
properly  presented,  and  the  remaining  com- 
missioners had  been  appointed  commissioners 
of  deposit  to  receive  the  inscriptions  from  the 
French  government;  it  was  enacted,  tbat  the 
commissionere  of  liquidation  should  apportion 
and  distribute  the  sums  provided  by  FVance, 
and  order  them  to  be  paid  to  ths  claimants  who 
had  duly  registered,  in  full  if  the  sums  paid  were 
suflficient,  in  part  if  insuflScient ;  the  rejection 
of  claims,  subject  to  appeal  to  the  Privy  Council, 
to  be  final,  and  a  discharge  of  both  governments 
in  respect  of  any  registered  claim ;  that  unap* 
propnated  sums  inscribed  in  the  Great  Book 
of  France  might,  by  the  commissioners  of  de- 
posit, on  receiving  directions  from  the  English 
Secretory  of  State  for  Foreign  Affairs  or  the 
Commissioners  of  the  Treasury,  be  sold,  and 
the  proceeds  transferred  to  the  commissioneiB 
of  liquidation,  to  be  invested  in  public  securities, 
for  the  purpose  of  being  applied  to  liouidate 
claims,  or,  if  all  were  liquidated,  to  such  pur- 
poses as  the  Commissionere  of  the  Treasury 
should  direct;  and  that  the  public  securiUee 
should  be  deposited  in  the  Bank  of  England  in 
the  names  of  the  commissioners  of  liquidation, 
and  the  oroduce  paid  for  the  purposes  in  the 
act  specined. 

That  B.'s  name  and  clum  were  not  r^ctstered 
till  after  the  passing  of  the  stotute. 

That,  after  all  the  registered  claimants  were 
paid,  a  surplus  of  482,^/.  had  remained  with 
the  conmiissionera  of  deposit,  of  which  200,0001. 
had  been  applied  to  satisfy  claims  tendered 
after  the  time  mentioned  in  the  convention  of 
1815,  and  admitted  under  the  authorit|r  of  the 
Commissioners  of  the  Treasury  ipven  m  May, 
1826  i  and  the  residue  was  paid  into  the  bank 
on  the  government  account  oy  direction  of  the 
treasury,  under  statute  59  G.  3,  c.  31. 
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That  B.'%  property,  loat  as  above,  with  in- 
terest, was  of  the  value  of  364,000/.  The 
Attomey-General  having  traversed  the  matters 
of  the  inquisition,  and  a  verdict  on  the  traverse 
being  found  for  B. :  Held,  (on  cross-motions, 
to  enter  the  verdict  for  the  suppliant,  and  to 
enter  judgment  for  the  Crown  non  obstante 
teredieto),  that  no  right  against  the  Crown 
appeared  upon  the  inquisition.  For  that,  as- 
snouiig  (1)  a  petition  of  right  to  be  maintain- 
able for  money  claimed  as  debt  or  damages ; 
and,  assuming  (2),  that  B.  was,  for  tbe  pur- 
poses of  this  petition,  a  British  subject : — 

First.  No  undue  confiscation  was  alleged, 
so  as  to  justify  the  condition  of  the  treaties  of 
J  81 4  and  1815,  nothing  being  shown  but  an 
adjudication  by  a  French  tribunal,  which  this 
Court  could  not  see  to  be  contrary  to  the  law 
of  France,  or  pursuant  to  any  law  which  this 
Ck>nrt  could  pronounce  void  as  against  British 
subjects. 

Secondly.  It  did  not  appear  that  B.'s  claim 
bad  been  admitted  and  ascertained  according 
to  the  treaties,  his  name  not  having  been  re- 
gistered within  the  period  provided  for  by  the 
convention  of  1815,  and  no  order  appearing  to 
have  b(«n  given  by  the  Treasury  to  inouire 
bto  B.'s  claim,  or  any  request  made  to  tnem 
for  such  order ;  and  mrther,  it  not  appearing 
that  no  other  claimant  might  possibly  come  in 
for  the  surplus ;  and  the  inc^insition  not  show- 
ing whether  or  not  any  inquirj^  had  been  made 
by  the  commissioners  of  liquidation  into  the 
merits  of  B*h  claim. 

Thirdly,  that  the  Queen  could  not  be  said  to 
have  received  the  money,  the  finding  in  the  in- 
Qoisition,  that  the  surplus  had  been  paid  into 
toe  Bank  of  England  on  the  government  ac- 
count, not  showing  that  the  sovereign  had  re- 
ceived a  personsd  benefit  from  it.    Baron  de 
Bodes  east,  8  Q.  B.  208. 
CasM  cited  in  the  judgment :  Banbury  Peerage 
GMe,  t  Salw,  N .  P.  756,  757  ( 10  ed.) ;  1  Stsrk. 
Bv.  aw,  n.,  f.  (3  ed.) ;  Millar  t.  Hainrick,  4 
Camp.  155;  Lacoa  ▼.  Higrgina,3Stark.  N.P.C. 
178 ;  Picton's  case,  30  How.  St.  Tr.  2S5, 491 ; 
Middleton  r.  Janrerin.  t  Hag.  Cons.  R.  437, 
44«. 


SeeLi^e/. 
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AmbiguUg, — Parol  enidence, —In  an  action 
on  the  foUowinij  guarantee : — "  In  considera- 
tion of  your  havmg  this  day  advanced  to  our 
dicnt,  Mr.  V.  D^  750?.,  secured  by  his  warrant 
of  attorney,  payable  on  the  22nd  of  August 
next,  we  hereby  jointly  and  severally  undertake 
to  pay  the  same  on  default,  &c.  Dated  the 
20chof  June,  1840:"— the  declaration  stated, 
that  in  consideration  that  the  plaintiff  would, 
on  the  22nd  of  June,  1840,  lend  to  one  V,  D, 
750/.,  on  the  security  of  a  warrant  of  attorney, 
payable  on  the  22nd  of  August  then  next,  and 
would  forbear  and  give  time  to  V,  D.  until  the 
22nd  of  August,  the  defendant  promised,  &c. : 
Ueldy  Uiat  the  instrument  was  sufficienUy  am- 
biguous to  admit  of  evidence  to  show  that  the 
a^ance  waa  not  a  past  one,  but  was  made 


simultaneously   with    the    execution   of   tbf 

guarantee,  and  that  no  amendment  of  the  dcS- 

claration  was  necessary.     Goldshede  v.  Swa»,  I 

Exch.  R.  154. 

Caaea  cited  in  the  Judgment:  Haigh  r.  BroohSy 

10  A.  jt  £.  309 ;  Butcher  v.  Steuart,  1 1  Mu  ^ 

W.  857. 

INCL08URB   ACT. 

AUotment, — Copyhold, — An  award,  allottiii|gr 
land  under  an  Indosure  Act,  coupled  with  tke 
terms  of  the  original  claim  to  such  allotmeoC, 
is  admissible  in  evidence  to  show  that  tbe 
claimant's  interest  in  the  lands  in  respect  of  the 
possession  of  which  he  claimed  the  allotaiaBt 
was  less  than  the  fee. 

The  determination  of  a  copyhold  interest  may 
be  shown  without  oroducinff  the  copy  of  CootC 
RolL  Thus,  a  declaration  by  the  party  in  poi^ 
session,  that  his  interest  was  less  than  a  hid, 
e,f,,  for  his  own  life  only,  would  be  primaicy 
evidence  that  it  ceased  to  exist  at  his  deatli* 
Secus,  where  he  declared  that  he  held  "  for  lifii 
interest,"  that  statement  being  consistent  with 
one  or  more  life  interests  coming  intoezistenee 
at  his  death. 

Bv  an  inclosure  act,  the  expenses  attenduiig 
the  mcloBure  were  to  be  raised  by  sale  of  part 
of  the  commonable  lands,  the  balance,  if  smf, 
of  the  proceeds  to  be  repaid  to  the  landowneit. 
Accordingly,  sales  were  made,  and  the  sorpltts 
proceeds  divided  among  the  landowners,  ae- 
cording  to  a  *'  return  rate,"  divided  into  C«b 
proportions,  one  calculated  according  to  tlie 
possessioners'  interest  for  life  or  years,  dtt 
other  the  reversioners'  proportion,  calculated 
according  to  the  time  likely  to  elapse  before 
their  interest  accrued  into  possession.  A 
landowner  in  possession,  aged  70,  received  a 
sum  calculated  on  the  assumption  that  his 
estate  was  held  for  life ;  but  it  aid  not  appear 
that  the  party  had  any  knowledge  of  the  paper 
containing  tne  rate,  or  of  the  data  bv  whidi 
the  sum  he  had  received  was  fixed :  Held,  that 
the  return  rate  was  not  evidence  -to  cut  down 
bis  interest  to  less  than  a  fee. 

By  an  inclosure  act,  claims  to  allotment  were 
to  be  made  in  writing,  and  sent  to  the  Commia- 
sioners.  The  claims  made  were  entered  by 
their  clerk  in  a  book,  though  not  required  by 
the  act  to  be  so  kept.  The  claims  allowed  wr 
the  Commissioners  were  marked  in  the  boot 
"  allowed,"  and  attested  by  their  initials  affixed 
thereto.  The  entries  were  made  in  the  coone 
of  business,  and  at  the  time  they  purported  to 
bear  date.  Semble,  they  were  admissible  in 
evidence,  on  proof  of  the  clerk's  death,  and  of 
a  negative  search  for  the  original  claims  in  the 
proper  repository. 

A  declaration  by  a  possessor  of  land,  that  he 
held  *' for  life  interest,"  does  not  necessarily 
admit  that  the  right  of  possession  would,  im- 
mediately at  his  death,  accrue  to  the  reversioner, 
for  one  or  more  other  life  interests  might  exist 
consistently  with  the  words  used.  The  ex- 
pression being  merely  ambiguous,  would,  if 
relied  on  for  plaintiffs  in  ejectment,  ao  £ur 
justify  the  judge  in  nonsuiting,  that  no  aev 
trial  would  be  granted  e  ^^^'  ^^^  burden  of 
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tfflbrmatiYe  proof  of  title  kong  on  them,  tliey 
adduced  no  evidence  hanng  a  preponderance 
a&er  wsrjT,  so  as  to  make  it  neceaeaiy  to  leave 
It  to  the  jur^. 

Where  evidence  tending  to  ettaUiah  a  point 
aftnady  supported  by  more  direct  proof  is  im- 
properly rejected,  the  Court  will  not  grant  a 
new  trial  on  that  ground*  if  they  see  that  the 
case  would  not  have  been  advanced  further  by 
admitting  the  particular  piece  of  evidence.  Doe 
if.  WeUh  V.  Langfield,  16  M.  &  W.  497. 

Cases  cited  in  the  judgmem :  Crease  v.  Barrett, 

1  C,  M.,  fie  R.  919;  5  Tyr.  458,475  ;  Doe  d. 

Lord  TevDbam  v.  Tyler,  6  Biag.  561:  Har- 

Ibrd  V.  Wilson,  1  Taunt.  14 ;    Tynrhitt  ▼. 

Wynne,  3  B.  &  Aid.  559  ;  Edwmrds  v.  Evans, 

S  East,  491. 

I.  o.  u. 
An  I.  O.  U.  is  evidence  of  an  account  stated 
iietwieen  the  holder  and  the  party  signing  it, 
but  not  of  money  lent  to  him  by  the  holder. 
Asaunoyer  v.  Adcock,  16  M.  &  W.  449. 
Cases  cited  in  the  jodgaient:  Curtis  v.  Ricksrds, 
1  M.  &  G.  46 ;  2  M.  &  W.  ao  >  Doaglas  v. 
Holme,  12  A.  &E.  641. 

JOIHT-STOCK  COMPANY. 

AUottee  cf  siarw.  —  Whore  an  allottee  of 
shares  in  a  joint-stock  company,  which  is 
iftannffdi  abandoned,  aeeks  to  recover  back 
the  depoflt  paid  as  upon  a  fulure  of  oonstdera^ 
tion»  ae  must  give  in  evidence  the  letter  of 
dDtmfint.    Ciarke  v.  ChtpUn,  1  Exch.  R.  26. 

UBKL. 

Proof  of  indictment* — Name  and  address  of 
Jbreign  prince, — Information  for  libel  alleged, 
that  a  person  unknown  had  committed  a  mur- 
der on  G.,  and  that  H.  had  been  charged  with 
it:  the  information  set  out  the  alleffed  libel, 
and  charged  that  it  imputed  the  murder  to  C. 
'The  libel,  as  set  out,  spoke  of  the  murder  of  G. 
juid  stated  that  H.  had  been  accused  of  it. 

JETeM,  that  the  inducement  was  proved  by 
endence  that  a  person  had  been  murdered, 
that  H.  was  charged  with  the  murder,  and  that 
on  the  inquest  held  upon  the  body,  witnesses 
called  the  dead  person  b^  the  name  of  G. ;  and 
Mdi  that  this  last  fact  might  properly  be  proved 
by  the  coroner  who  held  the  inquest,  and  that 
he  might,  for  this  purpose,  use  an  instrument 
which  he  had  drawn  up  as  an  inquisition, 
whether  it  was  or  was  not  a  valid  or  formal  in* 
quisition. 

C.  was  described  in  the  information 
as  His  Serene  Highness  Charles  Frederick 
Augustus  William,  Duke  of  Brunswick  and 
Luneburg.  His  name  was  Charles  Frederick 
Augustus  William  D*Este,  and  although  he 
had  formerly  been  reigning  Duke  of  Brunswick 
and  Luneburg,  and  was  still  commonly  called 
bv  that  title,  he  had  ceased- to  be  reigning  duke 
ae  facto. 

Held,  that  the  description  was  sufiBcient. 
Reg,  V.  Qregortf,  8  Q.  B.  608. 

Oaaes  cited  in  the  judgment :  Rex.  v.  Suits,  9 
Leach's  Or,  C.  861 ;  Res.  v.  Graham,  lb. 
54r. 

^^SUmder. 


See 
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PABOL  STIDBN€S« 

Satplaimng  written  wnivaet, — ^Bya  written 
contract,  the  plaintifr  agreed  to  perform  at  the 
defendant's  theatre,  and  the  detendant  agreed 
to  engage  her  for  threr  years,  and  ]^j  her  a 
salary  of  &l,,  6L,  and  7/.  per  week  m  those 
years  respectively:  Held,  that  parol  evidence 
was  admissible  to  show,  that  according  to  the 
unifom  usage  of  the  theatrical  profession,  the 
plaintiff  was  to  be  paid  onl  v  during  the  theatric 
cat  season — ^i.  e.,  auring  tne  time  the  theatre 
was  open  for  performance — ^in  each  of  those 
years.     Qrant  v.  Maddoa,  15  ii.  &  W.  737. 

See  Guarantee, 

PATMBirr  or  posr-ovncB  q«o«b. 
Where  the  defendant,  in  answer  to  a  letter 
demandtnff  payment,  sent  apost-offiee  order, 
in  which  the  plaintiff  was  described  by  a  wrong 
CSsristian  name,  and  the  plaintiff  krat  it,  but 
did  not  cash  it,  although  be  was  informed  tt 
the  post-office  that  he  might  reottve  the  mooef 
at  any  time  by  signing  it  in  Uie  name  of  the 
payee :  HM,  that  this  was  no  endence  of  psy- 
ment.    Gordon  v.  Strange,  1  Exch.  R.  477. 

PBTITtON  or  BIGHT. 

Qoe  Foreign  Law^ 

6CHBDULB. 

Bee  BiU  of  Sale. 

SLANDBB. 

Intention  of  defendant,  how  far  mtteri^L-^ 
The  use  of  words  imputing  an  indictable  offence 
is  actionable  or  not,  according  to  tiie  sense  in 
which  they  may  fairiy  be  understood  by  by- 
standers not  acquainted  with  the  matter  to 
which  they  relate,  or  which  may  render  them 
a  privileged  communication,  and  tiie  secret 
intent  of  the  speaker  m  uttering  them  in  the 
presence  of  such  bystanders  is  imantenaL 
Hankinson  v.  BUby,  16  M.  k  W.  442. 

STAMP. 

ile^motolMi^aisiif.— The  acknowledgment  of 
an  accommodation  acceptance  of  a  bill  of  ex- 
change, though  it  contain  also  an  agreement 
to  provide  funds  to  meet  the  bill  when  due,  is 
admissible  in  evidence  ^thout  a  stamp.  Motky 
V.  Wehb,  36  L.  0. 55. 

8UBBTY. 

Co-surety  *-^A  surety  in  a  bond  may  recover 
contribution  from  a  co-surety,  although  at  tJta 
time  of  becoming  surety  he  tdces  a  promissory 
note  from  the  principal  as  a  coUatenl  aeconty 
for  the  amount. 

Evidence  may,  however,  on  the  part  of  tk 
defendant,  be  submitted  to  the  jury,  ftom  which 
the  jury  are  to  conclude  whether,  in  taking 
such  promissory  note,  the  plaintiff  received  it 
as  a  collateral  security  only,  or  as  a  waiver  of 
his  right  to  contribution  as  against  the  de£aiicl- 
ant.    Done  v.  Walley,  36  L.  0. 120. 

TBITBT. 

See  Demsee,  Disclaimer  of. 


DIGEST,    AND   JOURNAL   OP   JdRISPRUDENCE. 


SATURDAY,  AUGUST  6,  1848. 


— — **  Quod  magiB  ad  no8 

Pertinet,  et  neacire  maltun  eat»  afitannts." 

•Br. 


HOJUT. 


■>r-n->rir>r>r>«>rf^nrtr>  r>«ww^  r>r<w^«wv>nnn<wv>«Mv^v»«>r 


CHARITABLE  TRUSTS    ADMINI- 
STRATION BILL. 

Turn  Lord  Chancellor  has  expressed  a 
hope  that  this  hiU,  the  proTisaons  of  n^ch 
imre  Mf  described  in  our  last  number^ 
{tmiB,  p.  259,)  may  become  law  during  the 
present  session  of  paritameat.  It  has  been 
committed  in  the  Uoose  of  Lords,  but  as  it 
is  snnomKed  diat  pariiament  will  be  pro- 

rd  en«r  abont  Saturday  the  19th  inst., 
the  bffi  has  not  yet  been  introduoed 
to  tlie  House  of  GommoDS,  we  veiy  much 
deabt  if  the  Lord  Chancellor's  expectations 
wffl  be  leaiised.  We  confess  this  appears 
to  as  to  be  matter  for  oongnitulation  rather 
tfasnreg^  A  bill  of  this  dwcription,  in*- 
troduoed  at  ibe  fag  end  of  a  long  session^ 
oodd  *  scsffody  be  expected  to  obtain  the 
attention  to  which  it  is  eatitSied,  under  any 
cacomstanees,  and  espeeially  when  ike 
fedings  of  fiie  legislatore  and  the  pnbhcare 
se  strai^y  aod  painfiilly  esdted  by  the 
Aisnaing  eioeats  oocarrins;  in  the  sister 
country,  as  well  as  on  me  continent  of 
Bonpe.  It  is  undoubtedly  desirable  that 
the  public,  as  well  as  the  members  of  either 
Home  of  Parliament,  should  understand 
the  ob)eet  of  the  bill  now  in  progress,  and 
praaounoe  as  to  its  expediency. 

The  Lord  Chancellor,  in  moving  1^ 
seeond  reading,  expHcidy  stated  that  the 
Qsin  object  of  tile  measure  was,  to  place 
every  chaxilj,  the  value  of  whidi  is  supposed 
ts  be  less  tmm  30/.  per  ammm,  under  1^ 
admiaistntiBii  and  control  of  the  judges  of 
the  County  Coorte.  The  Analytical  Digest 
<f  Ik  Reports  of  ti&e  Chamy  Commis- 
sioners is  to  he  conclusive  as  to  ^be  valoe 
of  all  diarities  therein  enumerated,  and  ac- 

Vou  xzxYi.    No.  1,065. 


cortCng  to  this  authority  there  are  no  less 
than    23,746    charities    in    England    and^ 
Wales,  the  annual  value  of  which  is  uadef 
301.     These  are  to  be  transferred,  without 
more,    to  the  60  judges  of  the  County' 
Courts,  the  intention  beine  that  each  judge 
shall  have  exclusive  jurismction  in  respect 
of  all  the  charities  applicable  to  objects  or 
purposes  within  his  district.     According  to. 
this    scheme,   some   judges    will    have,  a 
greater  and  some  a  &wer  number  of  cha- 
rities under  his  control.     In  some  cases 
the  district  may*  include    1,000  charities, 
whilst  other  districts  may  not  contain  above 
30,  but  the  average  number  falling  to  the 
share  of  each  of  the  County  Court  judges 
will  be  396. 

In  addition  to  those  cases  which  fall  ab- 
solutely uuder  the  superintendence  of  the 
County  Court  judges  under  the  operation  of 
the  act,  in  other   cases,  where  the  value 
of  any  charity  exceeds  30?.,  and  it  may  be 
deemed  expedient,  the  bill  gives  authority 
to  the  Court  of  Chancery  to  assign  to  the 
judge  of  any  County  Court  such  extent  of 
jurisdiction  as  the  Court  shall  think  fit.*  A 
large  amount  of  responsibility,  considerable . 
labour,   and  some  patronage,  will  devolve 
upon  the  judges  of  the  County  Courts  by' 
this  plan.     It  may  be  worth  while  to  con- 
sider—  1st,    Whether    the   County   Court' 
judges  have  leisure  for  the  performance  of 
the  additional  duties  proposed  to  be  throwa 
upon  them  ;  2ndly,  Whether  they  are  pe* . 
culimrly  well   quuified  for  the  exercise  of 
such  a  jurisdiction  as  that  proposed  to  be 


*  The  6th  clause,  which  gives  this  power, 
demands  the  particidar  attention  of  the  practi- 
tioners in  Chaneery,  who  will  have  to  fellow 
their  clients  cases  into  the  County  Courts. 
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oonferred  upon  tbem  hj  this  bill;  and 
lastly,  WheUier  it  is  expedient,  upon  public 
grounds,  tbat  small  charities  should  be  ad- 
ministered by  a  judge  of  the  County  Court, 
rather  than  under  we  influence  of  parties 
locally  interested  ? 

It  appears,  from  the  statement  made  by 
the  Lord  Chancellor,  upon  moring  the 
second  reading  of  the  bill,  that  in  the  first 
nine  months  after  the  Counhr  Court  Act 
came  into  operation^  nearly  half  a  million  of 
plaints  were  entered.  The  return,  however, 
on  which  this  statement  was  founded,  in- 
forms us  thatt  of  the  whole  number  of 
plaints  entered,  those  which  came  to  a 
lieanng,  and  to  which  the  judges'  personal 
attention  must  have  been  directed,  amounted 
to  276,000  during  the  nine  months.  Upon 
an  average,  therefore,  each  judge  has  nad 
to  dispose  of  no  less  than  4,600  causes  that 
came  before  him  for  hearing  during  nine 
months ;  or,  in  round  numbers,  500  cases 
ev^  mondi. 

luis  return,  too,  was  made  before  the 
country  insolvent  jurisdiction  was  trans- 
ferred to  the  County  Courts,  under  the 
statute  10  &  11  Vict,  c  102.  We  have  no 
materials  before  us  for  estimating  the  time 
which  is  taken  up  with  the  investigation  of 
insolvent  cases  in  the  country,  under  the 
varied  and  anomalous  provisions  of  the 
several  insolvent  acts  now  in  force ;  but  any 
one  who  visits  the  Insplvent  Court  in 
Portugal  Street,  will  observe  that  the  town 
Commissioners  think  it  their  duty  closely 
to  examine  the  schedule,  and  inquire  into 
the  case  of  every  insolvent,  whether  he  be 
opposed  by  his  creditors  or  not.  If  the 
same  course  be  pursued  by  the  judges  of 
the  County  Courts,  the  insolvent  jurisdic- 
tion recently  conferred  on  them  must  have 
caused  a  considerable  increase  to  the  duties 
which  they  previously  discharged ;  and  if  the 
control  and  superintendence  of  four  hundred 
small  charities  is  cast  upon  an  officer  who 
has  already  so  many  important  public  duties 
to  perform,  we  are  not  without  apprehensions 
that  the  Coimty  Court  judges  wiU  be  over- 
worked. 

But  are  the  County  Court  judges  pe- 
culiarly competent  for  administering  small 
charities  ?  It  may  be  said,  they  are  as  well 
uualifled  as  the  person  holding  the  Great 
Seal.  We  venture  respectfully  to  doubt 
this.  The  persons  holcung  the  Great  Seal 
have  for  centuries  been  persons  of  great 
capacity  and  established  character.  It  is 
not  to  disparage  the  County  Court  judges, 
to  say  they  hold  no  such  position  in  the 
estimation  of  any  portion  of  the  community. 


and  are  a  very  different  class  of  men  fiom 
those  usually  entrusted  with  the  Great  Seal. 
But  apart  from  idl  individual  comDarisons, 
be  it  remembered,  that  the  leamea  penon 
presiding  in  the  Court  of  Chancery  exerdaes 
bis  authority  in  respect  to  charities^  upon 
certain  well  defined  and  established  prin- 
ciples, with  the  aid  of  officers  of  great  ex- 
perience. We  should  be  glad  to  ^ow  bow 
many  of  the  judges  of  the  County  Courts 
have  any  professional  knowledge  of  the 
principles  upon  which  the  Law  relatiiig  to 
Charities  has  been  administered  by  the 
Court  of  Chancery,  or  any  practical  ex- 
perience  as  to  the  mode  of  admimsteiisg 
any  public  cluirity  ?  Not  above  ^ve  or  six 
amongst  sixty— or  not  one  in  ten^— of  the 
County  Court  judges  ever  practised  in  the 
Court  of  Chancenr,  or  professes  to  have 
any  practical  knowledge  of  its  proceedings. 
Yet,  in  the  Counter  Court  judges  the  bill 
proposes  to  vest  all  the  power  now  veaUA 
m  the  Court  of  Chancery,  expressly  pro- 
viding that,  as  regards  chanties  the  incomes 
of  which  do  not  exceed  30/.,  there  shall  be 
no  appeal  from  their  dedsions. 

It  is  not  unreasonable  to  expect  that  as 
soon  as  the  judges  of  the  County  Courts 
begin  to  exercise  the  absolute  authcmty 
proposed  to  be  conferred  on  them  by  this 
biU,  individuals  who  have  heretofiire  super- 
intended the  administration  of  small  cha- 
rities disinterestedly  and  gratuitously,  in 
various  localities,  wiU  graduaUy  dedine  to 
interfere,  and  that  the  management  will  be 
left  exclusively  to  the  judges  and  hired 
servants  appointed  by  them.  Whedier  this 
state  of  things  is  likely  to  be  advanta- 
geous to  the  charities,  a  short  time  will 
disdose.  The  sdieme  undoubtedly  a£fbrd» 
abundant  opportunities  for  jobbing,  against 
which  it  is  to  be  hoped  the  sense 
of  public  responsibility  will  be  a  suf- 
ficient safeguard.  It  may  be  doubted,  how- 
ever, whether  the  expenses  attendant  upon 
applications  to  the  Uourt  of  Chancerv  in 
the  cases  of  small  charities,  might  not  have 
been  provided  against  in  some  manner  less 
objectionable  than  that  how  proposed. 
It  seems  at  least  questionable,  whether  the 
total  abandonment  of  his  functions  by  the 
Chancellor,  and  the  transfer  of  his  authority 
over  small  charities  to  gentlemen  who  have 
heldpublicoffices  only  since  the  estabHshment 
of  the  County  Courts,  and  in  whose  com- 
petency for  the  performance  of  such  varied 
duties  the  oountiy  may  be  excused  if  it  has 
not  yet  learned  toplace  unlimited  confidence, 
will  prove  either  satisfactory  or  beneficial  to 
the  public. 
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ENCBOACHMENTS    ON    PROFES- 
SIGNAL  filGHTS. 

RECEIVERS  OF   DROITS   OF  ADMIRALTY. 

It  appears  that  little  notice  has  heen 
Ukea  of  the  important  appointments  which 
kve  been  made  under  tne  9  &  10  Yict.  c. 
99,  usually  known  as  the  Salvage  Act.  The 
notaries  public,  many  of  whom  are  also 
atUHveys,  are  seriously  affected  in  their 
interests  by  these  appointments. 

By  the  third  section  of  the  above  act  of 
parliament,  several  persons  have  been  ap- 
pointed by  the  Receiver-General  of  Droits 
of  Admiralty,  to  act  under  him  at  the 
aeveral  ports  in  Ensjland,  under  the  style  of 
"Receivers  of  Droits  of  Admiralty;"  and 
hf  Uie  16th  section,  great  ^wers  are  con- 
fened  upon  such  receivers  m  the  examina- 
tion upon  oath  of  masters  of  Tessels,  whose 
sliips  ''  may  be  or  may  have  been  in  dis- 
tress ;'*  and  for  every  such  examination  the 
receiver  is  entitled  to  receive  from  the 
owner  of  the  vessel  or  cargo,  or  out  of  the 
produce  of  the  sale  thereof,  the  sum  of  one 
pound.. 

In  some  places  persons  have  been  ap- 
pointed Receivers  of  Droits  who  have  had 
no  previous  connexion  whatever  with  the 
profession ;  and  it  is  the  opinion  of  some, 
whose  experience  entitles  them  to  respect, 
that  the  reports  of  examinations  taken  from 
masters  of  ships  and  forwarded  by  the 
receivers  to  the  Secretary  of  the  Committee 
for  wmniiging  the  affairs  of  Lloyd's  in  the 
dtj  of  Lon&n,  will  be  prejudicial  and  in- 
jurioQs  to  the  owners  of  vessels  and  cargoes, 
as  soch  statements  will  give  immediate  pub- 
licity to  circumstances  which  it  would  be, 
in  several  instances,  very  desirable  to  with- 
held, until  claims  upon  underwriters  and 
others  are  properiy  adjusted  under  protests 
from  a  notary  public. 

It  is  also  apprehended  that  the  exercise 
of  the  duties  of  '*  Receivers  of  Droits  of 
Admirslty''  will  much  interfere  with  and 
injure  the  practice  of  notaries  public,  and  it 
is  ondonbtedly  a  great  hardship  upon  the 
latter  that  tradesmen  should  be  appointed 
$0  the  office  of  "Receivers  of  Droits  of 
Admiralty,"  and  thereby  be  enabled  to 
exercise  the  powers  conferred  hj  the  16  th 
section  of  the  Salvage  Act,  particularly  as 
such  tradesmen. are  at  once  placed  upon  an 
equality  with  solicitors  and  notaries,  without 
bmg  subject  to  the  expenses  which  are 
borne  by  them  in  exercising  their  profes- 
sionsl  duties. 
It  woold  also  appear  that  the  power  given 


by  the  act  of  parliament  to  administer  oaths 
is  inconsistent  with  the  act  which  was 
passed  in  the  6th  year  of  the  reien  of  his 
late  Majesty  for  the  more  effectuafabolition 
of  oaths  and  affirmations. 

We  trust  that  these  observations  wiU 
draw  the  attention  of  the  profession  to  the 
objectionable  appointments  we  have  men- 
tioned, and  that  steps  will  be  taken  in  the 
proper  quarters  to  effect  an  alteration  of  those 
clauses  m  the  act  which  have  been  referred 
to,  as  it  is  quite  clear  that  the  appointments 
in  question  should  have  been  confined  to 
solicitors  or  notaries  public. 


COPYHOLD 


ENFRANCHISEMENT 
BILL. 


We  understand  that  it  is  not  expected 
that  this  measure  will  proceed  beyond  the 
House  of  Lords  during  the  present  session. 
The  opinion  of  the  profession  in  general  is, 
no  doubt,  in  favour  of  a  compulsor]^  enfran- 
chisement, but  the  terms  on  wmch  such 
enfranchisement  should  be  efifected  ought 
not  to  be  left  to  the  surveyors  or  viduers 
alone,  but  should  be  sanctioned  by  the  judg^ 
ment  of  the  Commissioners,  with  power  of 
appeal  to  the  Court  of  Common  Pleas  in 
the  form  of  a  special  case,  or  of  the  trial  of 
an  issne  before  a  jurv. 

There  is  danger  that  the  valuers  (though 
one  of  them  is  to  be  chosen  by  the  tenants) 
will  in  many  instances  be  under  the  influ- 
ence of  the  lords  of  manors ;  and  th6 
injustice  which  might  result  from  such 
influence  should  be  counteracted — ^first,  by 
the  power  of  the  Commissioners,  and  after- 
wards by  a  final  appeal  to  one  of  the 
Superior  Courts.  It  is  true  that  the  bill 
provides  for  framing  rules  and  regulations 
to  be  submitted  to  parliament,  but  subject 
to  those  rules  and  regulations,  the  inaluers 
have  absolute  power  to  fix  the  terms  of 
enfranchisement. 

This  is  manifesdy  contrar^r  to  the  general 
course  of  administering  justice.  In  bank- 
ruptcy more  than  one  appeal  is  provided, 
and  so  in  all  the  Superior  Courts.  These 
enfranchisements  wiU  often  involve  a  large 
amount  of  proper^,  depending  between  a 
powerful  lord  antt  a  humble  copyholder, 
and  due  safeguards  should  be  provided  ii| 
favour  of  the  latter. 

We  wish  well  to  the  bill  in  its  generd 
scope  and  object,  but  trust  it  will  be  Airther 
amended  before  it  is  passed  into  a  law. 
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jlssi&nment  of  life  PCOJCIES' 

BIUL 


'.  Tbs  Ist  section  of  tliis  biU,  compriBiiig 
the  power  of  assigning  policies  of  assunnce, 
would  effect  a  iisefiil  alteration  in  the  law^ 
but  should  be  extended  to  all  cAoses  in  ae- 
tion :  sudi  as  bonds,  covenants,  agree- 
ments, &c. 

"Where  a  chose  in  action  has  been  as- 
aigned,  and  it  becomes  necessary  to  take 
proceedings  in  the  name  of  the  original 

Kjy  much  difficulty  frequently  exists,  for 
nay  have  died  without  leaidng  any  re- 
presentative, or  may  be  bankrupt,  or  insol- 
TeiIt,~"or"  fibToad ;  And  even  when  a  proper 
rqn^sentative  has'  been  found,  be  may  be 
unwilling  to  lend  tiie  use  of  his  name  in 
proceedings  for  the  costs  of  which  he  will 
be  primarily  liable. 

It  is  manifest,  therefore,  that  the  law 
enght  to  be  amended,  and  if  the  1st  section 
were  extended  to  all  choses  in  action,  the 
measure  would  be  unobjeetionable ;  but  we 
see  no  reason  for  the  other  clauses  in  the 
bill,  by  which  parties  are  to  be  relieved  from 
iiroving  their  case,  and  the  burthen  of  prov* 
mg  a  n^;ative  thrown  on  the  insurance 
OMnpanies* 

It  ma^  be  proper  also,  that  before  the 
assignee  is  alhmed  to  institute  proceedings, 
he  moidd  give  notice  of  the  assignment  to 
the  party  sought  to  be  charged,  and  furnish 
kcc^yofthe  assignment  and  produce  the 
ttrigmal  for  inspection. 

SVIDENCE  OF  PROCLAMATION  OF 
FINES. 

A  BILL  has  been  brought  in  by  Mr. 
ComewaD  Lewis  and  the  Solicitor-Genervl, 
to  dispense  with  evidence  of  the  prodama- 
fiotts  on  fines  in  the  Common  Pleas.  Un- 
necessary trouble  and  expense  are  oc- 
easioned  by  parties  being  requii^  to  pro- 
etat  evidence  of  such  piioclamations  having 
been  in  fact  made :  it  is  therefbre  proposed 
tTKinaet,  that  aH  fines  heretofbre  levied  in  the 
Omirt  of  Common  Pleas  shdl  be  conclusively 
deemed  to  liave  been  levied  with  prochnnar- 
tims^  and  shall  hove  the  foree  and  effect  of 
Baes  with  proclamations  :  provided  that 
«ucb  enaetmeorts  shall  not  extend  to  an^ 
tc  law  or  in  equity  now 


This  bill,  introduced  by  Lord  l^noa^iam 
oin  the  31st  July,  proposes — 1st,  TTiat  the 
Commissioner  undnr  any  fiat  may  orfer  the 
discharge  of  a  bandcrupt  who  IS  inpiiaoalinr 
debt  at  the  time  of  obtainxng  \m  potedaon 
^m  arrest. 

2ndfy,  That  where  a  bankropt'a  eiaiwiia 
tion  has  been  adjoomed  sine  die,  or  his 
certificate  has  been  scEspended  or  Tcfbnd, 
and  he  is  in  execution  on  a  ea.  m.,  the 
Commissioner  may  order  his  dtscharge  sfter 
he  has  undei^gone  such  term  of  impraon- 
ment  as  the  CommissioDer  may  dean  i 
sufficient  pnoudmeHt,  not  exoeeding  tm 
years. 

3rdly,  That  no  person  ahaH  be  detuned 
more  dian  two  years  under  a  ca,  mt.,  unleB 
by  spedal  order  of  the  Court  from  which  the 
00.  8a.  issued ;  and  the  gacder  is  to  rdesK 
the  prisoner  at  the  end  of  two  years,  wskm 
served  wilii  an  order  authoriBii^  his  de- 
tention. 

TUs  measure  appears  to  carry  the  aMi- 
tion  of  imprisonment  into  a  new  class  of 
oases.  The  oomnerciai  comnoiunitir  are  not 
disposed  to  sanedon  any  further  i 


I  bill  is  no  doubt  intended  to  meet  the 
ABiealty  df  proeoring  evidence  in  eases  in 
vAicu  it  may  be  requind  after  the  faipse  of 
15  yean  mee  the  stboBtmn  of  Pfans  and 
Recoveries. 


NEW  STATUTES  EFFECTING  ALTERA.- 
TIONS  IN  THE  LAW. 

IN  THB  PRBSBKT  SBO0ION  OP  PABLUMIirr. 

Thv  Statoteseffecting  aheratiooi  in  file  Lsv 
passed  during  the  present  Session  of  PaxSa- 
ment,  printed  in  this  and  the  last  voloine  of 
the  Legal  Observer,  are  as  follow : — 

Extending  Time  fior  making  Baihrafs,  vsL 
35,  p.  204. 

Regulatinpr  the  Queen's  Prison,  p.  56S. 

North  American  Paesengera,  p.  SBl. 

Crown  and  Gfovernment  Security,  p.  600. 

Oaths  in  Chancery,  vol.  36,  p.  7. 

Stamp  Duties  Assimilation,  p.  8. 

Trial  of  Controverted  Elections,  p.  23. 

Removal  of  Aliens,  p.  182. 

Annual  Indesmity,  p.  221. 

SOiPBiiaiOM  OP  TBS  HAMUkS  OOBPUa  iMT 

(lABLAMO). 

n  &  12  VlOT.  C.  3S. 

An  Act  to  empower  the  Lord  lieiiteBaiit  or 
other  Chief  Goveiuor  orfvuieiuufv  oTIi^nid 
to  appniMid,  nd  detain  untB  the  1«  d^ 
of  March,  1649,  such  persons  vahvorlhpf 
shaH  iifm  jif  ■MiiM  niiBirlTfffTi 


New  StaMei  egrectmg  AlienUitms  tn  the  Law^^Uniied  Law  Chrk^  SoeUiy, 


jectjr's  Peisen  and  e^venment.  [25th. Julj, 
1848.] 

1.  PcnoM  tmmoMtf  tti  Imlmd  fir  Mgh 
treasom,  4-c.  maybe  detained  tUl  tie  Isi  March, 
1849,  ttad  skott  not  be  bailed  or  tried  without  am 
order  from  the  Prvo^  Coi««i/.  —  Whereas  a 
tnasonable  and  rebellioua  apirit  of  insurrection 
now  unfortunately  exists  in  Ireland :  Therefore, 
for  the  better  preservaUon  of  her  Majesty's 
most  sacred  person,  and  for  securing  the  peace, 
the  kws,  and  liberties  of  this  kingdom :  Be  H 
macted  by  the  Queen's  most  exeellent  M^^ty, 
by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons, 
in  diis  inresent  parliament  assembled,  aod  by 
the  authority  of  the  same.  That  all  and  every 
person  and  persons  who  is,  are,  or  shi^  bie 
within  pnson  within  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called 
Ireland,  at  or  on  the  day  on  whidh  this  aci 
shall  receive  her  Majestvs  Roval  Assent,  or 
^r,  by  warrant  of  her  Majesty's  most 
Honourable  Privy  Council  of  Ireland,  signed 
by  six  of  the  said  Privy  Council,  for  high 
treason  or  treasonable  practices,  or  suspicion 
of^h  treason  or  treasonable  practices,  or  by 
wanant  signed  by  the  Lord  lieutenant  or 
other  chief  governor  or  governors  of  Ireland 
ferthe  time  being,  or  his  or  their  chief  secre- 
tary, fi»  snch  causes  as  aforesaid,  may  be  de- 
tMiwdhi  safe  custody  without  bail  or  main- 
pfixenata  the  1st  day  of  March,  1849,  and 
that  DO  judge  or  justice  of  the  peace  shall  bail 
•r  try  any  such  person  or  persons  so  comoMtted 
vahont  order  from  her  said  Majesty's  Priry 
Goimdl  until  the  said  Wt  day  c^  Mareh,  1849, 
any  faMT  or  statute  to  the  contrary  notwith- 
standiBg. 

2.  PfTMRt  !•  foh&m  warramis  qfeommUmemts 
are  directed  shall  detain  the  pereane  ee  cmi- 
eekted  m  saje  cmtady.^Pereene  cJ^aryd  with 
cuilodjr,  «v  also  place  qf  detentim,  may  be 
tkan$ed  by  warrant  a»  herein  mentioned, — ^That 
in  cases  where  any  person  or  persons  hanre 
been  befare  the  passing  of  this  act,  or  shall  he 
during  the  time  this  act  shall  continue  in  foree, 
arrested,  committed,  or  detained  in  custody  by 
force  of  a  warrantor  warrants  of  her  Majesty's 
most  Hononrable  Vmy  Gouneil  of  Ireland, 
sijpied  by  six  of  the  said  Privy  Council,  for 
h^h  treason  or  treasonable  practices  or  sus- 
pidon  of  high  treason  or  treasonable  practices, 
w  by  warrant  or  warrants  signed  by  the  Lord 
I^eittenant  or  other  chief  governor  or  governore 
of  Ireland  for  the  time  being,  or  his  or  their 
chief  secretary,  for  such  causes  as  aforesaid,  it 
shall  and  inav  be  lawful  for  any  penon  or 
pcraana  to  wnotn  such  warrant  or  warrants 
nayebeen  or  ahall  be  directed  to  detain  such 
.'peiasn  or  persons. SQ  arrested  or  committed  in 
his  or  their  custody  in  any  place  whatever 
within  Ireland,  and  that  such  peraon  or  persons 
towiiom  such  warrant  or  warrants  have  been 
or  shall  ba  iiraflbedaUl  h»  Maenad  and  t^en 
to  be  to  all  intenta  and  purposes  lawfully 
•nthoriied  to  detain  in  safe  custody,  and  to  bin 
the  lawful  gaokra  and  keepers  of  such  persona 
so  nrreitsd,  oommitted,  or  detained,  and  that 


281 


ench  plaee  or  places,  ithexa  suclk  peiqsoos  soi 
aa'este4».  committed,  or  dstuBsd  are  m:  shall  bft 
datained  in  custody  shall  be  deessad  and  taken 
to  ^  intents  and  puqpos^  to  ha  lawful  pviaona 
tod  gaols  for  the  detention  and  safo  custody  of 
such  pereon  and  persons  respectively;  and, 
that  it  shall  and  may  be  lawful  to  and  for  the 
Lord  lieutenant  or  other  chief  governor  or 
governors  of  Ireland  for  the  time  being,  by 
warrant  signed  by  him  or  them,  or  for  the  chief 
secretary  of  such  Lord  Lieutenant  or  other 
chief  governor  or  governors,  by  warrant  signed 
by  such  chief  secretary,  or  for  her  Majesty's. 
Privy  Council  of  Ireland,  by  warrant  signed 
by  SLX  of  the  Privy  Council,  from  time  to  tkne» 
as  occasion  shall  i>e,  to  change  the  person  or 
persons  by  whom  and  the  place  in  which  such' 
person  or  persons  so  arrested,  committed,  or 
detained  shall  be  detained  in  safe  custody. 

3.  Cofiee  of  warrants  to  be  tnaismttea  to  the 
Cierk  of  the  Crown  for  Dfi6/«n.-'That  copies  of 
such  warrants  respectively  shsdl  be  transmitted 
to  the  Clerk  of  the  Crown  in  and  for  the  county 
of  the  city  of  Dnblin,  and  shall  be  filed  by  him 
in  the  Public  Office  of  the  Pleas  of  the  Crown 
in  the  city  of  Dublin. 


UNITED  LAW  CLERKS'  SOCIETY. 

THK   SIXTEENTH   ANNUAL  REPORT   OF  TPE 
COMMITTEE  Or  MANAOBMBNT. 

Bead  at  the  Annieersary  Dinner,  June  28,  1 848. 

Altbouqs  the  CsUowiBg  report  shows  con* 
sidarahle  increaae  in  each  af  tihe  principal 
hcanehaa  of  the  Sociaty's  etpcnditure,  k  must 
be  zemarabered  thai  tBe.admtionalczpenditare 
has  produced  incraaaed  asaiataaee  to  the  ambh 
hers  and  their  iamifies,  vnho  have  thereby  woen 
widely  expanencfid  the  benefits  the  Society  has 
been  designed  to  afford  them. 

The  benefits  yrUck  tite  Society  granta  o«t  nf 
its  chief  or  general  fund  is  theeefold.  consiflt* 
ing,'  fint,  of  a  weakly  allowance  during  iUvess 
lor  a  period  not  exceeding  two  years;  2nd]y, 
of  a  sunilar  allowance  during  life  when  eatirw^ 
disabldl  from  labour,  at  whatever  age;  ana 
3rdly,  oi  a  payment  of  50^  on  the  death  of  a 
member,  and  of  half  that  sum  on  the  death  /of 
a.  member's  wife. 

During  the  year,  32  apniicatiooa  hase  bean 
received  firom  members  whom  ilhoess  has  psa^ 
vented  from  following  their  emplaynieniU  ior 
the  albwance  grajoted  them  by  the  Sociaiy 
when  thiM  afflicted.  Theae  apfwcations  w^w 
all  fctMJoMed,  and  a  sum  of  2ai/.  8s.  expendedia 
satisfying  them.  These  applieations  do  not 
result  from  cases  of  trifling  indisposition,  but 
generaUy  of  severe  affliction.  Of  the  32  just 
mentioned,  two  were  cases  of  insanity,  and  df 
the  others  seven  ended  in  death.  In  meedyig 
cUams  of  tlna  description  alone  this  Society 
has  expended  a  som  of  1»788/,  13«. 

The  next  daim  ariace  from  the  asnstance 
granted  to  members  for  life  when  disabled 
fiom  laho«r  by  old  Am  orfefmaneBt  afflk^n 
of  any  kind.     At  the  laat  anniversary  there 
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IMMhKm  Cbth^  8oei^. 


were  two  each  dahnante.  Since  then  another 
has  been  added.  Each  of  theee  members  re- 
ceives a  weekly  allowance  amounting  yearlyto 
3U.  4«.— nearly  the  interest  of  1,000/.  The 
allowance  will  continue  throughout  life,  and  on 
their  decease  the  family  of  each  will  receive  a 
further  sum  of  50/. 

The  Committee  announce  with  pain  that  the 
number  of  deaths  amongst  the  members  (which 
in  the  preceding  jrear  was  5)  has  this  year  in- 
creased to  10,  which  has  required  an  expendi- 
ture on  this  account  alone  of  500/.  One 
member,  whose  wife  died  since  the  last  anni- 
versary meeting,  has  received  the  sum  of  25/. 
The  total  amount  paid  to  members  and  their 
families  on  account  of  death  alone  amounted, 
at  the  audit  in  April  last,  to  2,652/.  10«. 

i^ot  a  year  elapses  without  the  occurrence  of 
mstances  showing  the  advantages  of  an  associ- 
ation like  the  present.  The  Committee  select 
the  cases  of  two  members  recentlv  deceased. 
Both  members  were  overtaken  in  tne  prime  of 
life  by  severe  and  unexpected  illness.  Until 
their  death  the  Society  afforded  its  assistance. 
Since  then,  their  infant  children,  who  had  lost 
both  parents,  and  were  without  friends  able  to 
help  them,  have  had  advanced  for  their  benefit 
a  sum  of  100/.  One  of  these  members  had 
contributed  26/.  Sa.  to  the  funds ;  in  return  he 
and  his  family  received  97/.  19*.  The  other 
contributed  22/.  3«.,  and  received  122/.  2s. 

These  examples  are  a  selection  from  many. 

The  Committee  have  received  numerous  ap- 
plications for  relief  from  the  casual  fund,  which 
IS  employed  in  assisting  law  clerks  throughout 
England,  whether  members  or  not,  and  their 
families,  when  in  distressed  circumstances,  by 
gifts  of  monej.  To  members  requiring  tem- 
porary pecuniary  aid  in  sudden  and  pressing 
emergency,  assistance  is  also  afforded  out  of 
this  fund  by  way  of  loan  repayable  without 
interest.  45  applications  for  giits  have  been 
made  by  non-members  and  the  widows  of  non- 
members. 

The  circumstances  and  character  of  these 
applicants  were  carefully  inguired  mto,  and  37 
found  eligible  and  deserving  were  relieved. 
The  remaining  applications  were  rejected,  the 
applicants  being  ineligible.  Five  applications 
far  the  same  assistance  have  been  made  by 
members  not  in  a  situation  to  repay  it,  and 
three  apphcations  from  the  widows  of  deceased 
members.  It  was  immediately  granted ;  and 
other  members  who  merely  required  assistance 
for  a  short  period  have  received  it  by  way  of 
loan.  In  meeting  these  claims,  373/.  14s.  has 
been  expended.  The  gross  sum  thus  disbursed 
amounts  to  2,659/.  IZs. 

The  Committee  report  with  deep  regret,  the 
exclusion  of  one  member  who  attempted  to 
impose  upon  the  Society.  His  offence  was 
dearly  proved,  and  the  members,  after  ma- 
ture consideration,  deeming  hun  unworthy 
of  longer  membership,  unanimously  expelled 
him. 

The  receipts  of  the  year  on  account  of  the 


general  fund  have  imoimted  to  1,962/.  6«.  2</. 
Of  this  sum,  1,313/.  17«.  M.  has  been  ex- 
pended. 

The  capital  at  the  audit  in  April  last  amounted 
to  10,329/.  2#.  9</.,  of  which  10,128/.  U,  td. 
had  been  invested  with  the  Commissioners  for 
the  reduction  of  the  National  Debc  The  ad- 
dition of  the  half-yearly  interest  due  on  die 
20th  ot  Ma^  last,  made  the  total  amount  of  in- 
vested capital  on  that  day  10,320/.  5i.  8(/. 
This  fund  is  charged  with  the  payment  of  all 
the  fixed  benefits,  and  out  of  the  interest  of  the 
invested  capital  must  ultimatdy  be  psdd  the 
allowances  made  for  life  to  the  superannuated 
members.  The  Committee  regret  that  the 
heavy  outlay  of  the  past  year,  occasioned  by 
the  unusuaUy  numerous  calls  upon  the  funds, 
has  prevented  any  considerable  addition  to  the 
invested  capital.  In  the  preceding  year  a  sum 
of  900/.,  exclusive  of  interest,  was  added,  in  that 
just  passed  only  130/. 

The  condition  of  the  casual  fund  is  man 
favourable.  In  April,  1847*  the  balance  ia 
hand  only  amounted  to  48/.  10s.  Sd.  The  re- 
ceipts  for  the  year  have  been  424/.  19$,  6d.,ont 
of  which  373/.  14s.  has  been  expended,  which 
left  a  balance  in  favour  of  the  Sodety  in  April 
last  of  103/.  8s.  2d. 

Notwithstanding  the  increased  claims  upon 
the  funds,  the  Committee  have  much  pleasure 
in  stating,  that  there  has  been  no  falling  off  in 
the  members'  contributions,  which  during  the 
year  have  amounted  to  1,219/.  3s. 

The  Committee  announce  with  pleasure  the 
receipt  of  apphcations  from  members  o(  the 
profession  in  Manchester  and  Dublin,  for  infor- 
mation necessary  to  enable  them  to  establish 
similar  institutions  there  for  their  derks.  In 
Manchester,  a  preliminary  meeting  for  the  pur- 
pose has  already  been  hdd. 

The  total  amount  of  relief  granted  hj  the 
Sodety  during  the  jrear  has  been  1,3512. 14s., 
exceeding  the  contnbutions  of  the  members  by 
132/.  lis. ;  and  the  total  amount  since  its  in- 
stitution has  amounted  to  nearly  6,400/. 

The  Committee  cannot  condude  without 
acknowledging  the  great  obligations  the  So- 
ciety is  under  to  all  branches  of  the  profession 
for  their  continued  countenance  and  support. 
Without  that  support  the  benefits  afforded 
must  be  of  a  less  liberal  character,  and  they 
could  not,  in  a  pecuniaiv  point  of  view,  le 
placed  within  the  reach  of  every  law  clerk,  as 
they  now  are,  nor  could  the  present  capital  to- 
wards which  so  many  look  as  the  means  of 
ensuring  them  from  a  state  of  dependence  or 
poverty  in  old  age,  have  been  obtained.  The 
Committee  trust  that  the  Society  will  always 
merit  a  continuance  of  that  support,  feeling 
assured  that  so  long  as  it  does  so  it  will  hi 
received. 

Harry  G.  Rogers,  Seentirji' 

FrtemoMu^  Taoem,  June  28, 1848. 


TITHE  COMMISSIONERS'  REPORT.      COPYHOLD  FINES  UNDER  BUILDING 


JUke  Commiision  Office,  July  8, 1848. 

Sir, — It  is  our  duty  to  report  to  jou  the 
progress  of  the  commutation  of  the  tithes  in 
JSofrland  and  Wales  to  the  close  of  the  year  1847. 

We  have  recdved  notices  that  voluntary  pro- 
ceedings have  commenced  in  9>631  tithe  dis- 
tricts ;  of  these  notices  four  were  received  dur- 
ioffthe  year  1847. 

We  have  received  7,053  agreements,  and 
confirmed  6,753 ;  of  these  nine  have  heen  re- 
ceived and  four  confirmed  during  the  year  1847. 

6,424  notices  for  making  awards  have  heen 
issued,  of  which  352  were  issued  during  the 
year  1847. 

We  have  received  4,847  drafts  of  compulsory 
awards,  and  confirmed  4,332 ;  of  these  377  have 
been  received,  and  454  have  heen  confirmed, 
during  the  year  1847. 

We  have  received  10,173  apportionments, 
and  confirmed  9,860 ;  and  of  these  608  have 
been  received,  and  598  confirmed,  during  the 
year  1847. 

In  11,085  tithe  districts,  as  will  he  seen  from 
the  above  statement,  the  rent-charges  to  he 
hereafter  pud  have  heen  finally  established  by 
confirmed  agreements  or  confirmed  awards. 

We  have  in  our  possession  agreements  and 
drafts  of  awards  as  yet  unconfirmed  which  will 
include  815  additional  tithe  districts,  and  make 
a  total,  when  completed,  of  11,900  districts  in 
which  the  tithes  will  have  been  computed. 

299  altered  apportionments  were  made  by 
the  Tithe  Commissioners  up  to  the  31st  Dec. 
1847,  of  which  212  were  confirmed. 

At  that  date  exchanges  of  glebe  lands  were 
effected  in  169  places,  and  51  such  exchanges 
were  in  progress. 

At  the  close  of  1847  we  had  confirmed 
8,260  distinct  mergers  of  tithe.  A  considerable 
body  of  tithe  had  ^so  been  merged  by  parochial 
agreements. 

We  have  to  report  the  assurance  which  we 
have  happily  been  able  to  give  inaU  our  former 
reports,  that  the  processes  of  commutation  are 
going  on,  on  the  whole,  tranquilly  and  satis- 
fectorily. 

We  have  adverted  in  our  four  former  reports 
to  iht  state  of  the  law,  under  what  is  called 
Lord  Tenterden's  Act. 

Although  the  law  is  not  yet  formally  declared, 
an  approach  to  a  decision  has  tdken  place :  that 
is,  the  Barons  of  the  Exchequer  have  given  a 
certificate  of  the  opinion  of  their  Court  on  a 
case  submitted  to  it  by  the  Lord  Chancellor; 
on  that  certificate  we  have  thought  it  best  to 
proceed  at  once  without  waiting  for  its  ultimate 
confirmation. 

Some  inconvenience    mav,  perhaps,  result 
from  this,  but  we  think  it  obvious  that  much 
more  intolerable  inconvenience  would  be  caused 
from  our  delayingstill  further  our  decisions. 
We  have,  &c. 
(Signed)  T.  Wentworth  Bullbr. 

Wm.  Blamirb. 
Richard  Jonbs. 
To  the  Right  Hon.  Sir  Geo.  Grey, 
Bart,  &c.  &c.  &e. 


LEASES. 


Sir, — I  am  fortified  in  my  opinion  by  that  of 
an  eminent  Chancery  practitioner  and  convey- 
ancer, that  the  Lord  of  the  Manor  is  not  en- 
titled to  fines  according  to  the  rack-rent  on 
building  leases,  and  I  So  not  believe  that  any 
jury  would  return  a  verdict  for  fines  according 
to  the  rack  rent.  The  contrary  would  be  ma- 
nifest and  gross  injustice,  if  not  legal  robbery. 

I  hope  your  correspondent  will  oblige  tne 

grafession  by  stating  the  manors  in  which  finet 
ave  been  paid  on  the  rack-rent  nrinciple. 

I  believe  the  Bishop  of  Lonaon  has  lately 
demanded  and  been  paid  a  yeart^  rack-rent  for 
tlie  enfranchisement  of  copyholds  held  under 
the  See,  at  a  fine  equal  to  the  yearly  quit  rent — 
a  few  pence :  this  is  an  enormoitf  consideration. 

Your  correspondent  states,  that  the  copy- 
holders of  the  Duchies  of  Lancaster  and  Corn- 
wall can  obtain  enfranchisement.  This  is  not 
the  fact,  thev  not  only  peremjitorily  refuse  to 
enfranchise,  out  pertinaciously  insisted  on  the 
insertion  of  a  clause  in  the  general  enfranchise- 
ment biU,  excluding  those  manors  from  its 
operation. 

I  consider  the .  principle  acted  on  in  the 
manors  belonging  to  the  See  of  Canterbury, 
under  the  6  Geo.  4,  c.  47,  the  fur  and  honest 
one,  and  which  admits  tiie  right  of  the  lord  to 
an  increased  fine,  according  to  the  value  during 
the  hut  21  years  of  the  buuding  lease. 

ClVTB. 


In  reference  to  several  letters  which  have 
appeared  in  recent  numbers,  I  would  observe 
that  any  lord  of  a  manor  who  insists  on  the 
payment  offines  under  building  leases,  insists 
m  effect  on  confiscation  of  the  copyhold  estate, 
for  he  utterly  deprives  the  copyholder  of  any 
beneficial  interest. 

Assuming  the  ground-rent  to  be  201.  a  year, 
and  the  radL-rent  200/.,  a  fine  of  400/.,  two 
years'  value,  equal  to  20  years'  full  rent,  is 
rieally  monstrous. 

Fmes  fiiitf /  be  reasonable,  but  this  is  nether 
reasonable  nor  just,  but  extortionate  in  the  ex- 
treme ;  and  I  liave  no  hesitation  in  stating  that 
the  best  course  in  such  cases  is,  to  insist  on 
admission,  tendering  the  fees  and  stamps,  and, 
if  necessary,  compel  it  by  an  application  to  the 
Court  of  Queen's  Bench,  and  leave  the  lord  to 
his  action,  first  tendering  the  two  years'  ground- 
rent  and  somewhat  more,  and  I  feel  confident 
that  no  jury  will  be  found  who  would  bring  in 
a  verdict  for  the  rack  rent. 

No,  no! — No  lord,  however  exalted  his 
station,  dare  to  demand  such  exorbitant  fines. 

Of  course,  fines  cannot  be  demanded  lutil 
after  admission. 

A  Mbmbbr  of  thb  Profbssion. 
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J»%4    BiUs  in^ParUfin^.^Buperior  OmHii  i  B^Uf,-^Vw-ChtmcdkKt.rr¥^  C-i^V^  BriM. 


OTATE  or  LAW  BILLS  IN  PARLIAMBXT. 

We  have  elsew&eie  observed  on  several  of 
the  Bills  before  Parlkment :  viz., — the  Chari- 
table Trusts  Bill,— the  Copyhold  Enfranchise- 
ment Bill,  {Hee  pp.  977-380 ;  and  here  add  the 
•statt  of  other  meastires  m'ore  or  less  affecting 
-theprofession. 

Tne  BffMirnaile^  Consolidation  and  Amend- 
vumt  Bill  has  oeen  postponed  for  this  Session, 
and  referred  to  a  Select  Committee  of  the 
ifone  of  Lords,  to  take  evidence  tnd  report 
on  the  subject. 

'  The  Ckano&ry  Fee§  Bill  has  just  been  printed, 
enabling  the  Lord  Chancellor  to  make  orders 
for  the  collection  of  fees  by  means  of  stamps, 
an  account  of  which  is  to  be  kept  and  paid  by 
the  Commissioners  of  Stamps  to  the  Suitors' 
Fee  Fund  at  the  Bank  of  England. 


The  Bins  fwthBAdmi$d$tratiM^fJntic€ 
out  of  Sessions,  and  on  Summary  Convictioiis, 
and  for  the  Protection  of  Justices  of  tl^e  Peace, 
will  probably  pass,  as  also  the  PubHe  HeaUh 
BUI. 

The  extension  of  the  Remedies  for  PajfaoU 
of  Debts  out  of  Real  Estate  will  also,  it  seems, 
be  completed,  as  well  as  the  Irish  Iiic»iii6ere</ 
Estatse  Bill 

The  Bill  for  making  Life  Policies  of  Is- 
suranee  assignable  at  Law  has  been  postponed. 
The  Law  of  3fafTta^e  BtU  also  stands  over; 
and  so,  we  believe,  will  the  Remedies  against 
the  Hundred  Bill. 

The  Bill  for  inquiring  into  Bribery  at 
Elections  may  be  expected  to  pass,  and  periiaps 
the  payment  of  Electors*  Rates  Bill;  also  the 
Parliamentary  Proceedings  Adjournment  BQL 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

RBPORTSD   BY   BARRI8TBRS   OV  TifB   8BVBRAL  COURTS. 


SqUs  COttlt. 
Eaparte  Stevens.    May  15,  1848. 

PAYMENT  OP   MONBY  OUT  OP  COURT. 

Authority  on  which  the  Court  will  aUow  the 
solicitor  of  a  party  to  receive  smaU  sums 
esBceediing  lOi. 

Mr.  Cioig  applied  to  have  a  small  sum  of 
money,  not  exceeding  lOZ.,  paid  out  of  Court 
to  Mr.  Sterne,  the  solicitor  of  a  party  to  the 
cause,  upon  a  petition  signed  by  the  party,  but 
without  any  affidavit  verifying  the  signature. 

Lord  Longdate  said^  thiat  he  could  not  act 
on  that  authority,  but  that  he  would  act  upon 
a  simple  authonty  in  writing  empowering  the 
solicitor  to  receive  the  money,  witn  an  amdavit 
as  to  the  handwriting. 

Vicc0<!riianceUor  of  Ctiglanli. 

Exparte  the  Eastern   Counties  RaOmay, 
June  9,  1848. 

COM^lBTION  OP  PURCHASB. —  RBTURN  OP 
DEPOSIT  MONBY. — skRVICB  OP  PETITION 
ON   VENDOR. 

Where  a  pstiHon  is  presented  by  a  raUway 
con^any  for  return  qf  deposit  money  in 
completion  of  a  purchase^  it  is  not  neoes* 
smry  to  serve  the  vendor  with  the  petition, 
prmsidsd  there  is  a  proper  affidavit  as  to 
the  oompktkH  qfikspmrokmse  and  the  pay* 
mMii  of  the  easts  attending  it,  as  dirscUd 
6y  the  act  ofparliammt. 

*  The  Easterrt  Connlaes  RaiTwav  Company 
purchased  land  in  Norfolk  from  a  Mr.  Brown, 
^wd  1,000/.  was  paid  into  Cburt  by  them  by 
way  of  deposit.  The  land  was  subsequently 
purchased  for  5801.,  and  the  conveyance  exe- 
cuted, and  the  money  paid. 
-  Mr.  CottmriU  no«r  appeured  on  petition, 
praying  that  the  1,000/.  might  be  oroered  to 
be  returned  to  the  company.  The  vendor  had 
not  been  served  with  the  petition,  but  there 
was  an  affidavit  by  the  solicitor  to  the  railway 
comj^of,  that   the  purchase  had  been  com- 


pleted, and  the  proper  costs  directed  by  the  act 
paid. 

The  Vice-ChanoeUor  said,  the  order  niffht 
be  taken ;  there  was  no  necessity,  mider  tht 
drcumstaaces,  to  serve  the  vendor. 


Vue«Oa»ceIIor  Snfgiftt  ISrucc. 

In  re  EUiatty  Escparte  the  South  Demm  Bsikss^ 
Company,    Monday,  Jan.  31, 1848. 

AWARD. —  MOTION    TO  SET  A8IDB. 

A  radway  company  requiring  land,tke  venior 
appointed  A.  as  his  arbitrator,  G.«0> 
appointed  by  the  compamyy  but  he  hsd  be- 
fore made  an  offer  on  beha^  of  the  Cms- 
pany  to  the  vendor  for  the  land,  D.  m 
chosen  umpire.  The  vendor  afterwards  dis- 
covered that  his  arbitrator  and  thevamn 
were  surveyors  employed,  and  one  ^  ihm 
a  shareholder,  in  a  company  materwBf  » 
terested  in  the  success  of  the  eonpami 
treating  with  the  vendor.  On  a  mstum  Pt 
set  aside  the  award.  Held,  that  there  wen 
not  sttffhient  Judiciat  grounds  for  so  dmn^ 

Thib  case  came  on  upon  a  motion  to  make 
absolute  a  rule  Mai  for  aettinff  aside  an  award. 
The  facts  were  as  follow :— The  South  Dcroi 
Railway  C!ompaiiy>  requiring  land  belongio^to 
Mr.  Euiott  for  the  porpoaes  of  their  line,  gan 
the  regular  notices  under  the  Lands  daaaai 
Consolidation  Act.  The  land  consisted  of 
2  roods  and  10  perches^  and  Mr.  EQiott  de- 
manded 3,d75i.  6s.,  which  sum  the  conpBBi 
refused  to  pay.  Thereupon  arbitrators  woe 
duly  appointed,  and  they  apnointed  an  oaiP*^ 
The  latter  made  his  award  on  the  23ra  of 
Sept,  1847,  by  which  he  awarded  the  vmd 
l,SQOL  as  the  vaUw  of  the  fee  simple  of  w 
land,  and  thn  sum  of  1481.  as  compcmsatioaiof 
damages  caused  by  the  sevenmce  of  the  land 
from  other  lands  of  Mr.  Elliott,  or  by  otber- 
wise  injuriously  aflfcctiBg  such  other  lands. 
By  the  award  it  was  also  stated  that  2,000/. 
had,  before  the^arbitratioB,  beea«flinNl  bf  the 
company  for  the  piece-ff  lia^  m  qpsftion.   As 


Sverior  Court*  ti.UUI^f!kiUieiUor-Kitfslk$  Jnwck— Queen'f  Bauih. 
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ihs  ctmpmj'dxdtuArtqcm  the  whole  of  the 
pece  of  kod  contaBiicd  in  the  notices,  it  was 
sxnngtd  that  the  arhitntors  and  ninpiit 
should  make  a  valuation,  and  state  on  a 
leparate  paper  what  should  be  dedaeted  from 
tbe  mm  airaidsd  in  respect  of  the  land  which 
Mr.  jQliott  should  retain.  The  arbitrators  and 
oDpirB  accordingly,  in  a  separate  paper,  signed 
h^  them,  Talned  part  of  die  said  piece  of  land 
for  re^sale  by  the  company  at  3s.  per  square 
isot,  the  company  lunriog  before,  by  their 
agent  (Mr.  Dymond)  oflbred  for  the  purchase 
el  the  whole  land  from  Mr.  Elliott  half  the 
said  ram.  On  the  24th  of  January,  an  order 
sift  to  set  aside  the  award  was  obtained  on  be- 
half of  EUlott,  upon  the  allegations  that  the 
arbitrators  and  umpire  respectiTely  were  not 
indiflEerBnt  and  disuiterestea  persons  with  re- 

rt  to  the  sabiect  of  the  said  award;  2ndly, 
the  pEOceedmga  of  the  said  arbitrators  and 
Dfflpirs  were  inrnpilar  in  respect  of  the  matters 
atated  in  the  affidavits  thereafter  mentioned; 
and  3rdly,that  the  said  award  was  inconsistent 
viih  a  certain  memorandum  in  writing  under 
ths  hands  of  the  said  arbitrators  and  umpire, 
ddtrered  by  them  together  with  the  said  award, 
and  hearing  even  date  therewith,  and  was 
tfaerebv  shown  to  be  erroneous.  It  appeared 
Aat  Mr.  Dymond,  as  agent  for  the  company 
oined  Mr.  EJliott  U.  6d,  per  square  foot  for 
the  land,  and  afterwards,  when  the  arbitration 
via  a^(ned  upon,  hfr  was  appointed  arbitrator 
01  behalf  of  the  company,  and  Mr.  Elhott  ap- 
pnoted  as  his  arbitrator  Mr.  Driver.  Tms 
ffatleman,  Mr.  Elliot  alleged  by  his  affidavit, 
he  had  since  diaoovered  to  he  a  shareholder  in. 


^  inrreyor  employed  by,  the  Great  Western 
Ifailvay  Company,  which  commmy  was  mate- 
nalijr  interested  in  the  Sooth  Devon  Raflway 
tndthe  Biistol  and  Exeter  Railway,  the  three 
^g  cooneeted  and  forming  one  continnons 
hae  of  the  same  breadth  of  gaage.  From  the 
affidavit  of  Mr.  Elliott  it  also  appeared  that  he 
hsd  naee  die  appointment  discovered  that  Mr. 
Marmoat,  who  had  been  chosen  umpire  by 
Mr.  Driver  from  a  list  furnished  by  Mr. 
Dymond,  was  a  sorveyor  employed  by  the 
Gnat  Western  Railway  Company.  It  was 
tdso  alleged  that  Mr.  Marmont  had  interfered 
ia  tike  refinence  before  he  was  called  upon  to 
act  as  umpire.  Mr.  Elliott's  counsel,  before 
the  reference  was  entered  upon,  protested 
asBiMtMr.  Dymond's  acting  as  arbitrator. 

Mr.  Bmseil  and  Mr.  RtnmMl  Palmer,  in 
•mortofthemle. 

Mr.  JCei^xM  Parktr  and  Mr.  T.  Sievmu 
ahmpsd  cause  on  behalf  of  the  conmaoy 
against  the  nile  for  setting  aside  the  award. 

Hit  Honomr  said,  that  the  circumstance  of 
^  assodatbn  &[  the  umpire  in  the  inquiry 
hefeve  his  time  of  acting  Degao*  amounted  to 
Mtlung  in  tins  case.  There  naight  be  cases*— 
dare  might  be  circaHistances^^in  which  diat 
■ip^t  be  material,  bvt  nothing  material  arose 
hen  m  that  rsafieet.  With  respect  to  the 
eooteaMaoransotts  with  the  award, 
ha  valis  ob  invalid,  mif^t  be  warUi 


opinion.  He  did  not  thmk  that  there  were 
grounds  on  which  it  could  safely  or  propeiiy 
be  said  the  award  ought  to  fail  by  reason  of 
the  existence  of  that  document,  or  by  reason  of 
anything  shown  by  it,  or  which  might  be  in- 
femd  from  it.  In  his  judgment  Mr.  Dymond 
ought  not  to  have  been  sebcted  as  arbitrator, 
considering  his  connectbn  with  the  comp^^ 
in  (question ;  but  it  appeared  to  him  that  if  the 
appointment  had  been  meant  to  be  objected  t», 
and  that  oMeetion  insisted  upon,  a  (tiilbrent 
course  shoiud  have  been  taken.  The  course 
that  appeared  ftom  the  evidence  to  have  been 
taken,  in  his  Honour's  opinion,  justified  the 
company  in  saying  that  it  amounted  to  a 
waiver,  and  he  did  say  so,  and  had  now  to 
give  effect  to  that  omnion.  With  regard  to 
Mr.  Marmont,  his  Honour  said  that  he  was 
not  dear  that  he  ought  to  have  been  appomted 
an  umpire  in  pmnt  of  delicacy,  considering  his 
connections  with  the  Great  Western  Railway 
were  known ;  but  his  connection  was  far  from 
being  only  that  of  a  surveyor  for  a  company, 
holding  many  shares  in,  and  having  a  con- 
siderable interest  in  the  company  m  question. 
But  ho  feared  he  should  be  going  too  far— he 
was  satisfied,  indeed,  that  he  should  be  gmng 
too  far— to  set  aside  the  award  upon  that  ground 
merely.  Although,  therefore,  there  were  some 
things  which  he  should  be  better  satisfied  to 
see  otherwise,  yet  he  thought  there  were  not 
judicial  grounas  on  which  he  could  set  aside 
the  award.  He  thought  the  award  had  been 
saved  very  narrowly  indeed,  as  far  as  as  his 
judgment  was  concerned,  and  no  costs  sfaoidd 
be  given  on  either  side. 


tibatmiplbt 


upon  thathegaPB  do 


(Before  the  Four  Judges.) 

Bkporte  as  AUormqf,  h^  r$  Qreanu  v.  CUjfard. 

12th  July,  1848. 

ATTOKNBY.-— COUMTY  COURT. — C08Ta» 

The  9  ^  10  Viet.  e.  96,  s.  91,  previtite  m 
aiiam§y  from  rteaoerimg  from  kii  omn 
diaU,  ta  reipect  qf  Aanaass  done  ta  tke 
ComUy  Cbarl,  tmftkmy  hegoad  what  Me 
eoa  reeoeerfivm  tie  appoeke  party. 

The  tectum  appHet  to  every  thiag  done  by  tke 
attorney  ta  that  Courts  whether  preUmmary 
business  jot  otherwise, 

TmiB  was  a  mlecaUiag  eo  the  plaintiff  Id 
show  caase  why  ths  taxation  of  costs  by  the 
Maaler  shooU  not  be  ivriewed.  The  fiacta  «f 
tiie  case  w«e  these  :--ThB  plaintiff  desiffedi  t» 
eomnence  peoceedinga  in  one  of  the  Cewitir 
Courts, Kadmiimd.ta  the  afttoeney  to  act  te 
hkn  ka  that  Irasiaess.  The  atteney  did  m» 
and  when  the  hill  waeeent  in  it  was  snbwittail 
totaxation.  Onthe  parties  Miag  beforetbe 
Maater,  it  was  suMested  to  him  that  thm  eala 
employment  of  tha  attemey  yma  in  asDitifci 
the  County  Ceurt».  on.  wl^eh  the  Master  ft- 
frised  to  aUew  mjMM  siose  than  th«  ffii 
allfweid  w tbe<C#M^C(Hnt iM. i 4t  lia  10^ 
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Supmor  Qmrti: 


^  95>  8.  01.  This  rolewaB  then  obtained^  on 
the  ground  that  that  act  did  not  apply  to  cases 
as  between  attorney  and  client,  but  only  to 
cases  as  between  party  and  party. 

Mr.  Peteradotff  snowed  cause  against  the 
rule.  The  statute  was  intended  to  apply  to  aU 
cases  whatever.  The  words  of  the  9 let  section 
are  positive  ''that  no  attorney  shall  be  enabled 
to  have  or  recover  therefore  anv  sum  of  money, 
unless  the  debt  or  damage  claimed  shall  be 
more  than  40f .,  or  to  have  or  recover  more 
than  lOtf.  for  his  fees  and  costs,  unless  the 
debt  or  damage  claimed  shall  be  mord  than  5/., 
or  more  than  15«.>  in  any  case  within  the  sum- 
mary jurisdiction  given  by  this  act."  There  is 
not  one  single  word  restricting  any.  of  these 
enactments  to  the  costs  payable  as  between 
party  and  party.  The  section  is  in  the  most 
general  and  most  comprehensive  terms.  The 
course  of  the  decisions  with  respect  to  aU  other 
acts  relating  to  costs  is  in  support  of  this  argu- 
ment. In  all  other  acts  the  words  have  been 
"shall  not  recover  or  pay."  The  framer  of 
this  section  must  have  had  in  view  the  lan- 
guage of  those  acts,  and  in  order  to  avoid  the 
distinction  to  which  that  language  had  given 
rise,  and  in  order  to  make  the  provisions  of 
this  act  applicable  to  all  parties  whatever,  he 
has  used  the  form,  that  "no  attorney  shall 
have  or  recover."  It  was  not  intended  or 
wished  that  attorneys  should  attend  these 
Courts,  and  this  section  must  be  looked  upon 
as  a  parliamentary  limitation  on  their  rights. 
It  is  clear  that  without  a  special  contract  no 
fee  larger  than  that  stated  in  the  statute  can  be 
recovered,  and  there  seems  good  reason  for 
contending  that  even  a  special  contract  to  pay 
a  larger  fee  would  be  illegal.  No  special  agree- 
ment for  such  a  purpose  could  be  maintained 
in  the  face  of  the  express  prohibitory  words  of 
the  statute.  The  Master  was  right  in  his  view 
of  the  meaning  of  the  legislature,  and  the  rule 
must  be  discharged. 

Mr.  Creasy,  in  support  of  the  rule.  The 
section  is  not  conclusive  so  as  to  prevent  the 
Master  from  exercising  any  discretion  in  the 
matter.  All  the  parts  of  the  9l8t  section  must 
be  read  together,  and  then  it  will  be  clear  that 
the  section  merely  refers  to  what  may  be  re- 
covered by  one  partv  from  his  opponent. 
After  the  words  quotea  on  the  other  side  come 
these  words,  "  And  in  no  case  shall  any  fee  ex- 
ceeding the  sum  of  1/.  3s.  6d.,  be  allowed  for 
employing  a  barrister  as  counsel  in  the  case ; 
and  the  expense  of  employing  a  barrister  or  an 
attorney,  either  by  the  plaintiff  or  the  defendant, 
shall  not  be  allowed  on  taxation  of  costs,  in  the 
case  of  a  plaintiff  where  less  than  5/.  is  re- 
covered; or  in  the  case  of  a  defendant  where 
less  than  52.  is  claimed,  or  in  any  case  unless 
fay  order  of  the  judge."  In  all  these  provisions 
it  is  clear  that  the  idlowance  has  reference  to 
the  adjudication  and  not  to  the  preliminary 
nrooeedings,  and  that  by  the  adjudication  is  to 
De  determined,  the  question  whether  anything 
shall  be  allowed  for  an  attorney  or  a  barrister 
at  all,  and  if  allowed,  then  the  sum  is  not  to 
-exceed  that  which  is  specifled  in  the  act.    This 


view  of  the  matter  is  wamntod  fay  refeieneete 
the  preceding  part  of  the  section  when  the 
phrase  is  "  appearing  or  acting  "—a  phrane  that 
plainly  applies  to  the  hearing  before  the  Court 
and  not  to  any  other  period  of  the  cause.  The 
legislature  never  could  have  intended  dial  a 
party  should  not  have  the  advice  of  an  attorney, 
so  as  to  enable  him  to  bring  his  complaint  be- 
fore the  Court  in  a  proper  manner,  and  thus  te 
aave  him  from  the  liability  of  defeat.  Is  it 
reasonable  to  say  that  the  very  small  sum  men- 
tioned in  the  act  is  to  be  the  maximiim  thst 
can  be  recovered  for  all  the  trouUe  which  an 
attorney  may  have  in  collecting  and  arranging 
complicated  evidence.  It  is  not  reasonable  te 
say  so.  The  sum  mentioned  by  the  act  wai 
deemed  a  sufficient  compensation  for  appeaiuw 
at  the  hearing,  and  the  enactment  was  mtended 
to  apply  to  the  hearing  and  nothing  more.  [Mr. 
Justice  PattesoH.  What  is  the  meaning  of  the 
phrase  "  no  attorney  shall  be  entitled  to  have 
or  recover."]  That  phrase  must  be  referred  ts 
another,  "  unless  by  order  of  the  judge,"  which 
shows  that  the  former  phrase  is  to  be  applied 
as  between  party  and  part^  only,  since  he  csa 
then  say  whether  in  his  opinion  the  party  sue* 
ceeding  ought  to  charge  nis  oponent  with  the 
cost  of  legal  advice.  The  County  Court  Jadge 
may  form  a  fair  o|nnion  whether  the  plaintiff 
or  defendant  should  pay  costs  to  the  opponent, 
but  it  is  impossible  for  him  to  know  whether  the 
client  did  not  receive  infinite  benefit  from  being 
represented  by  an  attome]^,  thus  saving  bimseff 
from  the  necessity  of  losing  his  own  tune  and 
trouble,  perhaps  more  valuable  than  the  sum  in 
dispute,  by  a  personsl  attendance  ontbeCoorL 
[Mr.  Justice  Patteson.  The  act  uses  proper 
words  in  the  case  of  the  barrister:  ashecsnnot 
maintain  an  action,  the  words  are  "not  be 
allowed."  Why  did  not  the  act  say  the  same 
thing  in  the  case  of  an  attorney,  if  its  pro- 
visions were  meant  to  be  restrained  to  the  in- 
stances of  party  and  party  ?]  The  distinction 
in  phrase  in  that  respect  was  only  made  be- 
cause of  the  circumstances  of  the  banrister*'s 
fee  being  paid  in  the  first  instance  by  the  at- 
torney, and  the  phrase  "  allowed  "  was  propei^ 
applicable  to  money  thus  previously  paid, 
^rther,  this  case  has  not  been  expressly  pro- 
vided for  by  the  rules  of  these  CourU,  nor  by 
the  statute  itself,  and  then  the  88th  section 
applies.  By  that  section  it  is  declared,  "that 
in  any  case  not  expressly  provided  for  heieia 
or  by  the  rules,  the  general  principles  of 
practice  in  the  Superior  Courts  of  Commoa 
Law  may  be  adopted  and  applied,  at  the  dis- 
cretion of  the  judges,  to  actions  and  proceed- 
ings in  their  several  Courts."  It  is  confidently 
submitted  that  the  statute  does  not  expressly 
apply  to  the  case  of  attorney  and  client,  thst 
the  rules  made  by  the  judges  under  the  88th 
section  do  not  apply  to  such  a  case ;  that  the 
legislature  never  could  have  intended  to  pc^ 
hibit  a  party  from  having  the  benefit  of  legal 
assistance,  either  for  the  purpoee  of  advice,  c^ 
for  that  of  saving  himself  from  the  necessitT  oi 
a  personal  attendance  on  the  Conit,  and  that, 
consequently,  tba  Master  took  an 
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new  of  the  ■mute,  and  Unt  rale  mvet  be  made 

Cmu  ad,  mU. 
hhf  IS.— Mr.  Jaetice  PtUtuon  delmred  the 
jndipoeiit  of  the  Court.  This  was  an  applica- 
tioD  to  jreview  the  taxation  of  the  Master.'  The 
bill  taxed  was  that  of  an  attorney  against  his 
own  dient,  for  business  done  in  the  Goanty 
Coort.  The  Master,  had  only  allowed  costs 
on  the  scale  given  by  the  9  &  10  Vict.  c.  95,  s. 
91.  Two  objections  were  raised  to  this  taxa- 
tion; first,  that  the  clause  did  not  apply  to  a 
ea»  of  attorney  and  •  client,  but  only  to  a  case 
of  party  and  party;  and  secondly,  that  it  does 
not  applf  to  business  preliminary  to  the  hear- 
ing of  the  case.  The  words  of  the  section  are 
theae,  (his  Lordship  j-ead  them.)  We  are  of 
opinion  that  the  legislature  did  not  intend  to 
make  any  distinction  between  the  attorney  when 
acting  for  his  own  client  and  the  attorney  of 
the  opposite  party.  The  costo  intended  to  be 
allowed  between  party  and  partv  are  such  as 
the  attmmey  is  to  recover  from  his  own  client. 
This  was  meant  as  a  check  on  the  employment 
of  in  attorney,  and  we  think  that  the  latter 
danse  was  meant  as  a  further  check  of  the  same 
kind.  We  are  of  opinion  that  the  phrase  "  act- 
ing on  behalf  of  any  person  "  in  the  County 
Coart,inclttdes  eveiythmg  done  by  the  attorney 
in  that  Court,  before  or  after  the  hearing. 

Rule  Recharged. 

Cinirt  of  ff|?t^fqufr. 
FaMner  t.  Loioe.    June  12,  1848. 

COYXNANT   BY  A.  TO    PAY    TO   A.  WITH 
OTHBB  JOIMTLT. 

H.  L  borrowed  1,600/.,  and  covenanted  to 
pay  the  plaintiff,  one  R.  L.,  and  himself, 
tie  defendant  H.  L.,  jointly  the  said  sum. 
Held,  that  the  eotenant  was  void, 

DncLABATioN  in  covenant  Oyer  craved 
and  demurrer. 

T.  Jones  submitted,  that  the  covenant  being 
to  pay  the  three  jointly,  amounted  to  a  cove- 
nant bv  the  defendant  to  pay  himself,  which 
might  be  satisfied  by  passing  the  money  from 
one  hand  to  another,  and  was  therefore  absurd 
and  bad. 

Martin,  (with  him  Henderson,)  contii. 

Per  Onriam,    The  covenant  is  dearly  bad. 
Judgment  for  the  defendant. 

Lees  V.  Winierbotiom.    April  20,  and  May  6, 
1848. 

PaACTICK.  —  BSIOINING  OHATIS. — MAKING 
UP  RBCORD. 

B^oimimf  gratis  does  not  mean  that  the  party 
is  to  rejoin  in  24  hours. 

Where  a  defendant  is  under  terms  to  rejoin 
gratis  and  does  not,  the  proper  course  is  to 
sign  judgment. 

A  pkdntif  oamnot,  m  order  to  make  up  the 
record  in  time  for  the.  assisea,  add  a  re* 
joinder  for  the  drfendont,  even  though  U 


should  be  in  effect  the  same  as  that  m&w. 
-  guentlg  delivered  by  the  defendant. 

In  this  case  the  action  had  been  commenced 
on  the  25th  February,  and  the  declaration  tn 
assumpsit  was  delivered  on  the  6th  March. 
Time  to  plead  was  obtained  until  the  20th 
March,  on  which  day  the  pleas  of  non  assumpsit 
and  set-off  were  delivered.  The  plaintiff  re- 
plied by  a  similiter  to  the  first  plea,  and  the 
Statute  of  limitations  to  the  set-off.  This  re- 
plication was  delivered  on  the  26th  March, 
when  a  rejoinder  was  demanded.  The  defend- 
ant, who  was  under  terms  to  rejoin  gratis,  de- 
livered his  rejoinder  shortly  before  9  o'clock  in 
the  evening  of  the  29th  March,  taking  the  four 
days  to  rejoin.  The  29th  March  was  the  com- 
mission day  at  Chester,  when  the  action  was 
set  down  for  trial.  It  being  necessar}'  that  the 
record  should  have  been  nuide  up  and  passed 
b^  3  o'clock  of  that  day,  the  pUdntiff,  with  a 
view  to  entering  the  cause  in  time,  added  a  re- 
joinder to  the  record  to  the  same  effect,  but  not 
in  the  same  words  as  the  rejoinder  delivered  by 
the  defendant.  There  was  a  notice  of  trial  on 
the  back  of  the  issue  delivered  on  the  commis- 
sion day.  The  defendant  did  not  appear  at  the 
trial,  and  the  plaintiff  had  a  verdict. 

Martin  applied,  under  these  circumstances, 
and  obtained  a  rule  to  show  cause  why  the  mst 
prius  record  and  the  issue  should  not  be  set 
aside  with  costs. 

Welsby,  with  him  Hoggins,  showed  cause 
agunst  the  rule.  He  must  admit  the  record 
was  passed  before  the  issue  was  completed;  no 
inconvenience,  however,  arose  to  the  defendant 
nor  was  he  in  any  way  prejudiced.  The  defend- 
ant was  under  terms  to  receive  such  notice 
of  trial  as  the  plaintiff  could  give.  ^Parke,  B. 
But  in  this  case  you  could  give  no  notice  at 
all,  and  the  defendant  was  entitled  to  some 
notice.]  On  the  deliverv  of  the  replication  a 
rejoinder  was  demanded,  and  the  defendant 
ou^ht  to  have  rejoined  within  24  hours,  ho 
being  under  terms  to  rejoin  gratis,  but  the  de- 
fendant said  he  had  four  days  to  rejoin,  and 
that  he  should  take  the  whole  of  the  time. 
[Piatt,  B.  You  cannot  take  advantage  of  that 
now,  because  if  that  was  so,  you  should  have 
signed  judgment.]  Rejoining  gratis  means  re* 
joining  within  24  hours,  and  that  without  a 
rule  to  rejoin.  [Parke,  B.  That  is  not  so.] 
It  is  laid  down  in  Lush's  Practice  that,  al- 
though the  import  of  the  condition  of  rejoining 
gratis  does  not  appear  to  be  well  defined,  "  thus 
much  is  certain,  that  it  means  rejoining  without 
the  usual  four  days'  rule,  and  within  24  hours 
after  demand.  [/2o//>,  B..  referred  to  Adkins  v. 
Anderson,  10  M.  &  W.  12.1  In  this  case  they 
did  not  deliver  the  rejoinder  until  just  before 
9  o'clock  of  the  evening^  of  the  29th.  [Paribe, 
B.  Then  you  were  driven  over  the  assizes.1 
But  a  rejoinder  was  added,  and  the  record 
made  up  within  the  time.  [Rolfe,  B.  What 
you  call  the  record  was  not  the  record.]  It 
was  substantially  the  same.  [Rolfe,  B.  It 
was  not  a  transcript  of  the  proceedii^, 
Parke,  B.    The  only  way  of  getting  over  this 
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rule  would  be  ta  show  that  thofr  mm  under 
such  terms  as  would  authoriae  you  to  do  this 
either  expressly  or  by  implication.] 
Per  Curiam.    Rule  absolute. 


.*«P«:w«'^ 


CTourt  of  Banltruptcs. 

In  re  Qmquest,  Exparte  Butler.    22nd  July, 

1848. 
attobney's  privilege  as  witness. — 
pkactice.— costs. 
An  attorney  eannot  refuse  to  stale  when  no- 
tice of  an  act  of  bankruptcy  came  to  his 
knowledge,  on  the  ground  ofprofessional 
privilege. 

Notice  of  am  act  of  bankruptcy  is  a  matter 
eonaernimg  the  estate  qfa  bankrupt,  and  of 
am  act  of  bankruptcy  by  him  committed, 
wUhm  the  6  Gea.  4,  c.  16,  *.  34, 
The  bankrupt,  John  Conquest,  who  was 
made  bankrupt  as  a  money  scrivener,  shortly 
before  his  bankruptcy  was  sued  by  the  Peck- 
ham  Building  Investment  Company  for  a  debt, 
«id  consented  to  a  judge's  order  to  pay  the 
debt  and  costs  by  instalments,  and  upon  de- 
ftult  of  payment,  that  the  plaintiffs  should  be 
at  libertv  to  sign  judgment.  Mr.  Butler,  of 
Tortwr  Street,  was  the  attorney  for  the  Peck- 
bam  Building  Investment  Company.  On  the 
18th  May  last.  Conquest  committed  an  act  of 
bankruptcy  by  absenting  himself  from  hia 
place  of  business  to  avoid  his  creditors,  and 
miedtopay  an  instalment  of  this  debt.  On 
^  2nd  day  of  June,  Messrs.  Phillips  &  Voss, 
Of  Size  Lane,  gave  notice  in  writing  to  Mr. 
giitler,  as  the  attorney  for  the  Peckham  Build- 
ing Investment  Company,  that  Conquest  had 
committed  an  act  of  Bankruptcy ;  which  notice 
jiw  left  at  the  office  of  Mr.  Butler  with  one  of 
msdeiks.  On  the  following  morning,  (3rd 
June,)  at  the  opening  of  the  office,  judgment 
""^  signed  againat  Conquest  by  Jrfr.  Butler, 
iw  behalf  of  the  Peckham  Building  Company, 
pwsuant  to  the  judge's  order,  and  in  the  course 
^^o  «wne  day  a  writ  of  fi.  fa.  was  issued  and 
aecuted  upon  the  goods  of  Conquest  Tlie 
fist  was  issued  on  the  14th  day  of  June,  and 
me  assignees  subseaucntly  brought  an  action 
^^over  against  the  sheriff  to  recover  the 
wne  of  rtie  goods  seised  under  the  execution, 
upon  which  an  issue  was  ordered  under  the 
Interpleader  Act,  the  assignees  and  the  exe- 
araon  creditors  being  parties. 

Under  these  curcumstances,  a  summons  was 
naned  by  Mr.  Commissioner  Shepherd,  under 
ttc  Stat.  6  G.  4,  c.  16,  s.  31,  addressed  to  Mr, 
Butler,  and  upon  his  attendance  he  was  ex- 
■mined  by  the  counsel  for  the  assignees,  and, 
amongst  other  questions,  asked  when  the 
notice  of  the  act  of  bankruptcy  came  to  his 
kBo^edge  ?  Mr.  Butler  Insisted  that  he  was 
not  hound  to  answer  this  question,  the  Com- 
nnssioner  was  of  opinion  that  Mr.  Butler  was 
teuBd  to  answer  the  question  ;  and,  upon  his 
whll  dcdmmg  to  do  so,  the  Commissioner  re- 
TOjed  tte  matter  to  a  Subdivision  Court,  to  ba 
Wd  on  the  Mud  dayof  Jtdy,  at  11  o'clock. 


The  Sobdiinmii  Cbtafe:  rnmiiftnii  of  0» 
missioners  Fonblanque,  Fane,  and  Shepfaod. 

Tha  Court  intimated  that  the  examinatioii 
must  commenee  de  novo,  and  the  qoeitions 
prerionsly  pui  to  Mr.  Batlmv  and  wJiidi  he 
had  anawensd,  were  rqieafted,  and  agaia  aa* 
swered.  The  qnastion  was  then  lepeited,— 
"  When  did  you  roeeiva  the  notice  porportiBg 
to  be  a  notice  of  a&  act  of  bankruptcy  bj  Joha 
Conquest  ? " 

Ur.  Sutler  submitted,  that  he  was  not 
bound  to  ajiswer  the  qaestioa  upon  tvo 
grounds :— 1st,  He  had  received  the  notice  is 
hiaproflBasionai  capacity,  and  his  answer  migbt 
compromiae  the  interest  of  his  dients,  agsiait 
whom  an  action  was  actually  depeodiag; 
2ndly,  The  6  Geo..  4.  c.  16,  s.  34,  only  eoti^ 
the  Commissioners  to  examine  "coooening 
the  person,  trader  dealiaga,  or  estate  of  nd 
bankiupt»  or  concerning  any  act  or  acti  of 
bankruptcy  by  such  bankin|it  oamoutted." 
And  he  contended  that  tiie  qoedion  now  pot 
did  not  concern  the  pen«i,  tsade,  deafiagi^er 
estate  of  the  bankrap^  or  any  act  of  bsnk- 
ruptcy  by  him  commiteed. 

The  Comrt  (without  hearing  the  counadfor 
the  assignees)  intimated,  that  they  had  come 
to  the  unanimous  deterainalio&  that  du  witaen 
was  bound  to  answer  the  qoeaftkm  pat  toUm. 
The  profeasionai  privilege  of  an  attaroejrwu 
confined  to  information  received  by  him  from 
his  client  in  his  character  of  an  attornev,  and 
not  to  transactione  with  third  p«ftieB.  Tne  ob- 
jection on  the  ground  of  privilege  wastlierefore 
untenable.  Neither  could  ^e  second  gnrand 
of  objection  be  maintained,  for  itwu^iate 
obvious  the  questbn  put  to  the  witness  con- 
cerned the  estate  of  the  bankrupt,  and  it  aho 
concerned  the  act  of  bankruptcy  by  him  icom- 
mitted. 

Mr.  Butter  expressed  his  wiHingneis  to  sab- 
mit,  without  more,  to  the  decision  of  tbeConrt, 
and  the  former  qoestion  having  been  npeited 
in  the  same  terms,  he  replied,  that  ^  notioeof 
tile  act  of  bankruptcy  had  come  to  his  kaow- 
ledge  on  the  sanae  day  on  whieh  he  signed 
judgment  (die  3rd  Jane),  but  before  jodgmeDt 
was  actually  signed. 

Hie  Counael  for  the  assignees  then  nff^ 

to  the  Court  to  order  that  Mr.  Butler  diM 

pay  the  coete  of  llie  Svbdivieixm  GonFt,aBdal80 

of  die    naeetiag    before   Mr.    CommissioDer 

Ihepherd. 

Mr.  Butler  submitted^  that  in  taking  the 
opinion  of  the  Court,  ha  had  oiify  dons  Ui 
duty  to  his  client,  whoae*  interest  was  materially 
affected  by  the  answer  he  had  now  given.  Ai 
the  Commissioner  thought  the  point  so  doobt- 
ful  as  to  require  the  opinion  of  a  Subdivieion 
Court,  it  wouid  be  haid  to  make  hm  pij 
costs. 

Mr.  CommissioBer  Fenblan^m  regiettfidllut 
the  question  of  costs  had  been  nued,  bat  9» 
the  costs  were  applied  for,  the  Court  was  hoond 
to  see  that  the  bankrupt's  estate  was  not  iffl- 
neceaaairHy -charged,  llie  m'mms  wasdSwtw- 
fled' wilk  the  ConnaesfaNiei^  deosieir,  md  by 
had  pwsdueed ) 


.  A9«ri9r.  QmUi,  amkruf^k$^4mlpk^  Oi^Ht 
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Tha  qnestioD  wa%OB  whott  the  «3^wQ|e  alimild 
fall—the  creditoM,  who  were  entUled  to  the 
wiUie«s'»  evidence^  or  the  witness  who  had  re- 
fined  to  answer?    The  Conrt  was  of  opinion 


thewilBflw  must  pay  the  costa  of*  the  Siibdir 
vision  Court»  but  not  of  the  meeting  before  Mr, 
Commissioner  Shepherd. 

Order  accordingly. 


ANALYTICAL   DIGEST   OF   CASES. 

RBfORTBD   IN  ALL  THK   COURTS. 


®ourt0  of  CTommon  Xaip. 
MAGISTRATES'  amd  POOR  LAW  CASES. 

[For  the  previous  Sections  of  this  Series  of 
the  Digest  in  the  present  Volume^  see 

Lsw  of  Attormys^  pp.  18,  254. 

Law  of  Costs,  p.  234. 

Law  of  Wills,  p.  37. 
Cimrts  <^  Eqmty. 

Gonstmction  of  Statutes,  p.  58. 

Law  of  Property  and  Conyeyancing,  p.  75 

Principles  of  Equity,  p.  103. 

Pleadings,  p.  121. 

Evidence,  p.  140. 

Practice,  pp.  169, 190. 
Bankruptcy,  p.  213. 
Luaacyj^  216. 
Comrtt  of  Common  Law  .• 

Evidence,  p.  272.] 

ACTION   AGAINST  MAGISTRATE. 

i,  JVb/jce.— 43  Geo.  3,  c.  99,  *.  70.-^4.  was 
committed  to  prison  by  J9.,  under  the  42  Geo.  3, 
c.  99,  on  the  8th  Septanber,  1845,  and  was  dis- 
charged on  the  8th  of  February,  1846,  having 
been  in  prison  154  days.  Section  70  enacts, 
that  for  anything  done  in  pursuance  of  the  act 
an  action  must  be  brought  within  six  calendar 
months  next  after  the  fact  committed,  and  re* 
quires  aotioe  of  action  to  be  given,  stating  the 
cause  or  causes  of  action.  A  notice  of  action 
was  giren,  stating  the  plaintiff  was  impriscuaed 
for  150  days,  and  the  action  was  commenced 
<m  tiie  atilx  Ai:«u8t,  1846. 

Bc2df«  that  A,  was  bound  by  the  allegation  as 
to  time  ua  his  notice^  and  inasmuch  as  it  did 
not  apfiear  that  the  action  was  conmsenced 
vkhin  six  calendar  months  after  the  expiration 
of  the  ISO  days,  ho  was  non-suited.-^ti/<iMt  y, 
Swamdici  and  amothir,  35  L.  O.  412. 

2.  Invaiid  conticiion.—9  Geo.  4,  c  31,  s.  27. 
-^Where  the  couTiction  of  the  plaintiff  for  an 
assault  before  two  justices  under  the  9  Geo.  4, 
c  31,  s.  27*  directed  that  the  fine  imposed  by 
nich  juatioea  should  be  paid  by  the  plaintiff  to 
the  treasurer  of  the  county,  and  in  de&ultof 
OTment»  thatthe  pbdntiff  should  be  imprisoned 
nr  two  calendar  months,  &c. :  Held,  bad,  aad 
tbat  the  said  justices  wisre  liable  to  an  action  of 
trespass  for  felae  imprisonment  at  the  suit  of 
thefdaintiffwliohad  been  arrested  under  the 
conviotion.  Ckadioek  v.  Wi^aham  and  as- 
otft0v35jLO.  502. 


APPEAL. 

1 .  General  ground  followed  by  specific  ongs,-^ 
Child. — Removal  to  maiden  settlement, — The 
grounds  of  appeal  against  an  order  removinff  a 
widow  with  her  children,  to  her  maiden  setue- 
ment,  were: — I.  That  the  order  and  examina- 
tions were  bad  and  insufficient  on  the  face 
thereof  respectively.  2.  That  there  was  no 
legal  evidence  of  chargeability,  and  that  the  ex^ 
aminations  do  not  prove  relief.  3.  That  no 
legal  evidence  of  relief  was  given.  4  &  5.  That 
the  examinations  do  not  show  any  proper 
search  for  the  settlement  of  the  pauper  s  late 
husband.  6.  That  the  justices  had  not  juris* 
diction  to  remove  without  evidence,  that  the 
husband  had  no  settlement,  or  none  that  could 
be  discovered ;  and  that  the  order  was  made 
indthout  such  evidence.  7.  That  the  widow 
could  havegiven  information  as  to  his  settled 
ment.  8.  That  the  order  discribes  the  eldest 
son  as  legitimate,  whereas  the  evidence  on 
which  it  was  made,  shows  him  to  be  a  bastard': 
Held,  that  the  general  ground  of  appeal  being 
followed  by  spmfic  ones,  aUeging  defects  in 
the  examinations,  the  appellant  could  not^ 
under  the  g^eral  ground,  object  to  the  exami- 
nations for  a  cause  particularly  sjiecified ;  av^ 
that  they  did  not  show  a  legal  hiring  and  ser« 
vice,  (on  which  the  widow's  settiement  d&^ 
pended) ;  or  that  the  jurat  was  imperfect 

The  order^  dated  Aug.  26, 1844,  purported 
to  adjudicate  on  the  settlement  of  ''A.  Bl, 
widow,  and  four  of  her  children,  viz.,  Hemyj 
aged  9i.  years,  James,^  &c.  By  the  examiiu^ 
tions  it  appeared  that  Henrv  was  illegitimate, 
and  of  the  age  mentioned :  Held,  that  the  #ord 
''chOdren'*  standing  alone,  meant  legitimate 
children;  and  that  Henry  was  therefore  mis- 
described,  and  the  order,  as  to  him,  bad. 

The  widow,  in  her  examination,  said:— "I 
never  knew  or  saw  any  relation  of  my  late  hus- 
band ;  nor  can  I  tell  to  what  parish  or  place  he 
belonged."  Nothing  furtiier  appeared  as  to 
his  settlement:  HM,  that  the  widow  was  re« 
movable  to  her  maiden  settiement,  without  fur- 
ther inquiries  by  the  respondents  as  to  the  set- 
tiement of  her  nusbana.  Reg»  v.  Ckurchwar* 
dens  efBmninykam,  8  Q.  B.  410. 

Cases  cited  in  the  jadgment :  Reg.  ▼.  Yelvertofl^ 
6  Q.  B.  801 ;  Bex  v.  Hsrberton,  IS  East,SlI  \ 
Bex.  t.Sl  Mary  Beveriey,  1  B.  &  Ad.  tOSL 

&  Sandmg  eopg  oforder,-^New  obieotwrn^rr 
On  oljectioB,  stated  m  gvaonds  of  apoeal».thi$ 
"  na  copy  of  sm  arder  of  removal  haa  hoaii 
muBvl  allsgp  that  tha  mm 
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sent  is  defective  and  inaeeimte  in  not  setting 
oat  the  name  of  one  of  the  paapers. 

The  Court  will  not  allow  an  objection  to  an 
order  of  removal  for  defects  on  tne  hct  to  be 
taken  on  arguing  the  rule  to  quash  the  order 
of  sessions  on  a  case  reserved,  if  the  objection 
be  not  stated  in  the  case,  although  the  rule  to 
quash  was  moved  for  in  open  Court,  and  the 
objection  then  stated  and  notice  of  the  objec- 
tion was  given  to  the  respondents.  Reg,  v. 
Inhabitants  t^St.  Anns^  fVestmintter,  8  Q.  B. 
561. 

Case  cited  in  the  judgment:  Rexr.  Gaildford, 
f  Chitt.  Rep.  t84. 

3.  Removal  of  Poor.— Upon  appeal  against 
an  order  of  removal  of  a  female  pauper  of  the 
name  of  M.  S.,  it  was  objected  by  the  appel- 
lants that  there  was  nothing  on  the  face  of  the 
examinations  to  show  that  A.  S.,  whom  the 
pauper  in  her  examination  described  as  her 
nusband,  was  the  same  person  as  A.  S.,  who, 
in  another  part  of  the  examinations,  was  de- 
scribed as  having  gained  a  settlement  in 
the  appellant  parish.  The  respondents  con- 
tended that  this  objection  coula  not  be  taken 
under  the  following  grounds  of  appeal: — 
"Because  the  said  order  of  removal,  and 
the  notice  of  chargeabtlity,  and  the  exami- 
nations whereon  the  said  order  is  granted, 
are  respectively  defective  and  bad  on  the  face 
ihereot,  and  the  said  examinations  contain  no 
sufficient  legal  evidence  of  the  said  pauper 
being  settled  in  our  parish  of  C,  or  of  their 
having  come  to  settle  in  or  being  chargeable  to 
your  sud  township  of  L.  and  L, ;  and  because 
no  information  of  complaint  appears  to  have 
been  made  to  the  said  justices  from  the  over- 
seers of  your  tovmship  of  L,  and  L,,  requiring 
them  to  make  the  said  removal."  The  sessions, 
however,  decided  that  it  could,  and  that  the 
objection  was  fatal,  and  accordingly  quashed 
the  order :  Held,  that  the  grounds  of  appeal 
sufficiently  raised  the  objection,  and  that  the 
justices  having  decided  on  it,  this  Court  would 
not  interfere  with  their  decision.  Reg.  v. 
Justices  of  Staffordshire,  4  D.  &  L.  624. 

4.  Removal, — Time, — ^A  parish  served  with 
an  order  of  removal,  notice  of  chargeability, 
and  examinations,  under  stat.  4  &  5  W.  4,  c.  76, 
s.  79,  may  either  appeal  to  the  first  practicable 
sessions  after  such  service,  although  no  actual 
removal  has  taken  place,  or  wait  till  there  be 
tok  actual  removal,  and  then  appeal.  Reg,  v. 
Recorder  of  Leeds,  8  Q.  B.  623. 

..  Cases  cited  in  the  judgment:  Reg.  r.  Justices 
of  Salop,  6  Dowl.  P.C.  SB ;  Reg.  v.  Justices. 
&c.  of  Yorkshire.  2  D.  &  L.  488 ;  Reg.  v.  Jus- 
tices of  Middlesex,  9  Dowl.  P.  C.  169, 170. 

5.  Removal  of  poor, — Order  of  removal  of  a 
man,  his  wife,  and  children,  in  March,  1846. 
In  the  April  following,  the  man  alone  was  re- 
moved, (the  execution  of  the  order  as  to  the 
irife  and  children  not  having  been  suspended,) 
and  notice  of  appeal  given  for  the  next  Mid< 
simnner  Sessions,  but  not  entered  or  heard  in 
consequence  of  negociation  between  the  con 
tindiog  townships.     The  pauper  having  re- 


turned to  the  removing  parish,  wss  remored  s 
second  time,  together  with  his  wife  aod  chil- 
dren, on  the  23rd  of  Dec.,  under  the  same 
order.  The  appellant  township  then  appealed 
to  the  Epiphany  Sessions,  1847>  sgainst  the 
order:  Held,  that  the  appeal  was  too  late. 
Reg,  V.  Justices  of  Durham,  5  D.  &  L.  82. 

6.*  Special  case,  ~^  Certiorari,  —  It  appeared 
on  affidavit,  that  the  Court  of  appeal,  coniti- 
tuted  by  7  &  8  G.  4,  c.  53,  s.  83,  suapeoded 
its  judgment,  and  stated  a  special  case  for  the 
opinion  of  the  Court  of  Exchequer,  under 
section  84  :  Held,  that  no  certiorari  was  re- 
quisite to  enable  that  Court  to  give  its  direc- 
tion on  the  special  case.  Reg.  v.  Qambk,  16 
M.  &  W.  384. 

7'  9  Oeo,  4,  c.  61.  f .  27.— The  statute  9  Geo. 
4,  c.  61,  s.  27«  gives  to  any  person  ag^eved  a 
right  of  appall  to  "  the  next  general  or  quarter 
sessions  of  the  peace  holden  for  the  couDty  or 
place,  Sec,  unless  such  session  shall  be  holden 
within  twelve  days  next  after  such  act  shall 
have  been  done,  and  in  that  case  to  the  next 
subsequent  session  holden  as  aforesaid,  and 
not  afterwards.'*  An  appeal  against  a  refusal 
of  justices  to  grant  a  Ucense  was  heard  at  the 
sessions  specified  by  the  statute,  and  was  dis- 
missed with  coste;  but  in  order  that  the 
amount  of  coste  might  be  ascertained  the  court 
adjourned  the  apped  to  the  following  sessions. 

Held,  that  the  stetute  had  specified  the  uar- 
ticular  sessions  at  which  the  appeal  should  be 
heard,  and  that  such  sessions  had  no  power  of 
adjourning  the  appeal  to  the  next  aeasioas  for 
the  purpose  of  ascertaining  the  amoant  of  costs. 
The  Queen  v.  WilUam  Belton,  35  L.  0. 460. 

See  Mandamus,  1 ;  Removal :  Settknent, 

APPRBNTICB. 

1.  Allowance  of  i$identure,'^Jwris£ctm,^ 
An  indenture  for  binding  a  |>arish  apprentice 
purported  to  be  "in  execution  of  an  order 
under  the  hands  of  G.  B,  and  JR.  P.."  justices 
"  acting  in  and  for  the  hundred  of  Tcignbridge, 
within  the  county  of  Devon.  On  the  back  of 
the  indenture  was  the  order  for  binding,  pur- 
porting to  be  made  by  "  G.  B,  and  R  P* 
justices  of  the  peace  acting  in  and  for  the  said 
county,"  (Devon).  At  the  foot  of  die  indenture 
followed  an  allowance  in  the  words,— "^'^e 
whose  names  are  hereunder  written,  justices  of 
the  peace,  (whereof  one  is  of  the  quoram,)  do 
consent  to  allow,"  &c.  "  G.  B,,  R  P."  The 
order  and  indenture  were  both  dated  on  the 
same  day :  Held,  that,  although  the  allowance 
did  not  contein  the  words  "justices  of  the 
peace  acting  in  and  for  the  county  of  Devon, 
yet  it  sufficientiy  appeared  from  the  whole  of 
the  documente  that  the  allowing  justices  w&t 
such,  and  were  the  same  who  made  the  order 
for  binding. 

In  stot.  66  G.  3,  c.  139,  s.  1,  tiie  words, 
"Such  justices  shall  sign  the  allowance  of 
such  indenture,"  mean  the  same  justices  who 
made  the  order  for  binding.  Reg^  ▼•  ^^' 
bitauis  of  Ashhurton,  8  Q.  B.  871. 

2,  56  Geo,  3,  c.  189.  — ileswtwi-— At  the 
trial  of  an  appeal*  the  respondents,  m  onier  to 
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fopport  a  aettleiiMiit  hy  appnnticeskip  as  a 
wish  apprentice,  proved  an  indenture  pro- 
duced from  the  pariah  cheat  of  a  pariah  in  the 
coantj  of  York,  executed  by  ihe  master,  who 
lived  m  a  parish  in  the  county  of  Lancaster, 
and  allowed  by  two  justices  of  the  county  of 
York.  Proof  was  given  that  the  pauper  served 
his  master  as  an  apprentice  for  three  years. 
The  sessions  held  that  there  was  not  sufficient 
evidence  to  raise  a  presumption  of  the  allow- 
ance of  the  indenture  by  justices  of  the  county 
of  Lancaster,  pursuant  to  the  statute  66  Geo. 
3,  c.  139,  and  quashed  the  order. 

Heid,  that  the  session  had  come  to  a  right 
coDclusion.  T%e  Queen  v.  The  Inhabitants  qf 
MaecUMfield,  33  L.  O.  484. 

^  Eatamination,  1. 

A8SE88MXNT  ACT. 

See  Maitdanuis,  3. 

CBRTIORABI. 

1.  What  order  is  removable, — Abolition  qf/ees 
of  defendants  in  misdemeanor. — ^A  table  of  the 
fees  and  allowances  to  be  taken  bjr  the  clerk  of 
the  peace  for  the  county  of  S.  was,  in  1826,  duly 
aettled  and  approved  by  the  sessions,  and  con- 
firmed by  the  judges  of  assize,  under  stat.  57 
0. 3,  c.  91.  It  authorized  the  taking  of  traverse 
and  other  fees  from  defendants  in  misde- 
meanor, and  was  acted  upon  till  1844,  when 
the  sessions  made  an  order  that  no  officer  of 
the  Court  should  thereafter  take  or  demand 
aziy  fee  or  payment  from  any  defendant  in 
misdemeanor.  Stat.  8  &  9  Vict  c.  114,  was 
afterwards  passed,  which  prohibits  the  taking 
of  certain  fees  from  defendants  who  are  ac- 
quitted or  discharged  by  proclamation. 

Held,  on  motion  to  quash  the  obove  orders, 
removed  by  certiorari : 

That  the  order  was  a  judicial  proceeding, 
removable  by  certiorari. 

That  the  order  was  illegal,  assuming  to 
abolish  fees  which  had  been  regularly  ascer- 
tained under  stat  57  G.  3,  c.  91. 

And  that  stat.  8  &  9  Vict.  c.  114.  not  having 
prohibited  all  such  fees,  this  Court  was  bound 
to  interfere  by  quashing  the  order.  Reg.  v. 
Coles,  S  Q.B.  76. 

2.  New  objections, — ^Where  an  order  of  re- 
moval has  been  confirmed  by  the  sessions, 
subject  to  a  case  reserved,  and  the  original 
order  is  thereupon  brought  up  by  certiorari, 
the  Court  will  not  notice  defects  on  the  face  of 
the  order  not  noticed  in  the  case,  although 
such  defects  were  mentioned  in  moving  for  the 
certiorari.  Reg,  v.  Inhabitants  of  nartpury, 
SQ.B.566.        . 

3.  Constables,  appointment  of. — Fettif  sessions. 
— Vestry, — ^A  certiorari  will  not  lie  to  bring  up 
a  resolution  of  vestry  for  the  appointment  of 
paid  constables  under  the  5  &  6  Vict.  c.  109, 
8.  18. 

Nor  the  copy  of  such  resolution  forwarded  to 
the  jusUces  in  special  sessions,  on  which  they 
made  the  appointment. 

But  it  will  lie  to  bring  up  the  appointment 
itsdf  made  by  the  justices  in  petty  sessions. 


when  the  proceedings  in  vestry  hanre  not  bean 
conducted  in  conformity  to  the  Q8  6^  3,  c.  69^ 
amended  by  the  59  6.  3,  c.  85,  a  poll  having 
been  demanded  and  refused,  and  the  rescdo- 
tion  being  carried  by  a  show  of  hands. 

A  certiorari  being  granted  for  that  purpose^ 
it  is  competent  for  the  parties  moving  to  show 
upon  affidavit  that  the  irregularity  in  the  pro- 
ceedings of  the  vestry  was  of  such  a  nature  .as 
to  take  away  the  jurisdiction  of  the  justices. 
In  re  Const  Ales  qf  Hipperholme  asm  Brighouse, 
5  D.  &  L.  79. 

See  Appeal,  6;  Pauper  Lumatic,  1. 

CHAPXL-RATE. 

Inequality, — Order  of  justices,  —  Ecclesias* 
tical  Court. — ^A  chapel-rate  was  laid  on  the 
land-holders  of  the  chapelnr  only,  exclusively 
of  the  holders  and  occupiers  of  mills  ana 
houses :  Held,  that  an  occupier  of  land  within 
the  chapelry,  who  did  not  object  to  the  rate  be« 
fore  the  justices  when  summoned  for  non-pay- 
ment^ could  not  question  its  validity  in  an  ac- 
tion of  replevin,  after  distress  on  his  goods 
under  the  iustices  warrant.  A  chape£rate, 
duly  made,  out  objected  to  from  extrinsic  cir- 
cumstances, can  only  be  questioned  in  the  Ec- 
clesiastical Court. 

An  order  of  justices  for  payment  of  chapel 
rate  need  not  state  that  the  proceedings  were 
taken  ''on  oath.*'  Ramsbottom  v.  Duckworth, 
I  Exch.  R.  5U6. 

Case  cited  io  the  jadgment:  Ormerod  r.  Chad- 
wick,  16  M.  &  W.  367. 

CHABGKABILITT. 

1.  Stat.  7^8  Vict,  c,  101,  s.  eo.  —  Exami' 
nations, — Certificate. — Signature  of  justices. — 
On  trial  of  an  appeal  against  an  order  of  removal, 
a  copy  of  a  certificate  was  produced  in  proof  of 
chargeability.  It  followed  the  form  in  sched* 
(C.)  to  stat.  7  &  8  Vict.  c.  101 ;  and  appeared 
to  be  duly  executed  according  to  sect.  69 ;  and 
the  names  of  the  paupers  therein  corresponded 
with  the  names  of  the  paupers  in  the  order  of 
removal.  On  it  was  written  a  copy  of  a  state- 
ment, signed  by  two  justices  of  the  same  county, 
and  bearing  the  same  names,  with  tiie  removing 
justices,  and  which  declared  that  the  certificate 
was  received  by  them  in  evidence  on  a  day 
named.  The  day  was  that  of  the  date  of  thie 
order  of  removal.  The  statement  did  not  show 
that  the  certificate  was  received  in  the  matter 
of  the  particular  complaint.  The  examinations 
stated  the  chargeabilihr,  and  did  not  refer  to 
the  certificate :  Held,  that  the  transmission  of 
the  copies  of  examinations,  and  copy  of  the  cer« 
tificate,  thus  vouched,  was  sufficient  to  satisfy 
the  requisites  of  stat.  4  &  5  W.  4,  c.  76,  s.  79; 
and  that  the  copies  contained  sufficient  evidence 
of  the  paupers  being  chargeable  and  of  the 
chargeabihty  having  been  proved  before  the  re- 
moving justices.  Reg.y,  Inhabitants  of  High 
BickiiMton,  SQLB.  889. 

2.  The  statement  of  the  relieving  officer  of 
an  union,  in  his  examination  before  removing 
justices,  that  he  relieved  the  pauper  with  money 
on  account  of  a  particular  parian  in  the  union. 


4rab  «vidaiM>  tint  Hi* 
^tbe  parish.  &$r.  v. 

'    ••  EmniaatiDB  m  feilows 
in  the  town^p  of  P.  for  some 


jMm  reudiag'iii'te  wmkhonse  in^aust  town, 
mr  'hmfauid  Imviiig  run  away  and  left  me  :*^ 
'MM,  to  be  wme  evidence  of  dun^peabtlity  to 
#.    Bfl^p.T.  Jn*a6daiiiv</JfaiieAOTlir,sa.B. 

.    9m  JjmutHe  PoKper,  %. 

CONSTABJ.E. 

See  Cer/»orart,  3. 

CONVICTION. 

Forcible  entry  and  detainer. — In  order  to 
.justify  a  conviction  by  justices  under  the  star 
iutes  of  15  Rich.  2,  c  2,  and  8  Hen.  6,  c.  9*  there 
must  be  proof  before  them»  as  well  of  an  un- 
lawful entry  on  the  premises^  as  a  forcible  de- 
tainer. 

'Where  a  conviction  stated  that  justices 
had  convicted  G.  A.  of  ioEcible  detainer  upon 
their  own  view,  and  that  afterwards  a  compudnt 
was  made  to  the  same  justices  that  the  said 
6.  A.  forciblv  entered  the  premises,  and  that 
notice  of  sucn  complaint  was  given  to  the  said 
•6.  A.,  who  received  the  said  notice  but  said 
nothing,  and  tiien  went  on  to  allege  that  the 
InsticQB  received  evidence  on  oath  of  the  un- 
lawful entry. 

Held,  that  the  conviction  wasl>ad  for  omitting' 
to  show  that  O.  A,  had  been  summoned  to  an- 
swer  the  charge  of  the  unlawful  entry,  or  that 
he  had  had  any  oppoituatly  afforded  him  of 
defending  himself  against  such  charge.    Att 
'wood  V.  JoKffe  and  another,  35  L.  O.  611. 
'     See  Action  against  Magistrate,  2. 


Corporate  t^ieer, — Outs  of  relator, — §  AmM, 
ic  20. — ^A  eoroner  of  a  borougk  oppoisted  under 
iiss  62Bd  section  of  5  &  6  W.  4,  c.  76,  is  not  a 
vorpocate  officer  within  the  meaning  of  the  9 
^▲nae,  e.  20,  and  therefbra  the  relator  to  a  qmo 
-wmtramio  to  determine  whether  the  «ffice  of 
.wironer  to  a  borough  m  properly  fiQed,  is  not 
iotided  to  his  costs  os  Hsms  found  for  fakn. 
■Rsg.  on  the  froseonHom  of  Rogertom  ▼.  €hrm~ 


the  jsroseonHoM 
L.  O.  216. 


:Soe 


DIBTRBSB  FOR  POOB  ■▲TSS. 

A  warrant  of  distress  for  poor  alee  need  not 
.ipi  toms  stale  that  the  Rfiieal  .t»  pay  the  rate 
WM  proved  upon  oath  «-  it  it  ensngh  to  strte 
Jhat  It  waa  dilg  pioved. 

The  misseestal,  in  a  wamat^f  dietrew  for 
.p«or  niSes,  of  the  date  of  the  rate  is  B«t  ■»- 
.tenaL  Onmod  v.  Chadwk^  16  M.  Ir  W. 
^7. 


fsiad  in  tin  tirigneat:  lle|p.v. 
ham,  2  i2*  B.  567  s  Eaq^rte  Al4Ulgevf  Jk,  & 
C.  600 ;  Exparte  Jmm^  1  N .  Sea.  Ca.^;  In 
»Gs«y»2l).AcL.a99;  Bm.  t.  Lawie,  1  D. 
&  JL  Bt2;  la  la  Tordofl;  1  S.  SeM.  Ga.  171; 
Baa  V.  inebertoa  Delnnoie,  'Bom.  Ca.  45; 
Baa  V.  ludlh,  8  Eut,  199;  Reg.  v.  Kittfu 
I.yaa»  ^  Law  I .,  if.^V.  t;.  99  ;  Bnper  V, 


Geti^  7  T.  R.  270 ;  Csetsr  r.  Wilm/S  M.  A 

BXAHIIfikTimi. 

1.  Statement  of  bindmjf  apprffs/tce.— In  aa 
examinatioti,  a&er  loss  of  an  indenture  of  ap. 
preaticeship  and  sufficient  search  bad  been 
shown,  the  following  evidence  was  given :~ 
**ln  or  about  May,  1831,  the  pauper  was,  by 
his  own  consent,  his  father  and  mother  king 
dead,  bound  by  indenture  of  apprenticeship, 
bearing  date,'*  &c.,  •*  which  was  duly  stamped 
and  executed,"  to  serve,  &c.,  *•  as  an  appren- 
tice, for  the  term  of  six  years  then  next  follow, 
ing.  1  saw  the  indenture  executed."  Beid, 
sufficient  to  prove  a  binding  as  apprentice. 
Reg,  V.  Inhabitants  of  St.  Anne,  WestmmttTy 
8  as.  561. 

2.  Evidence  of  aohunoledgment  of  relief. - 
"While  in  the  parish  of  N,  I  received  monthly 
relief  from  H,"  (parish) ;  and  "  I  was  relie?ed 
in  the  workhouse  '*  of  N.  "  by  the  parish  of  H." 
These  statements  in  the  examination  of  a  pauper 
were  held  sufficient  evidence  of  acknowleag' 
ment  by  parochial  relief  to  warrant  an  order  ii 
removal  to  H,  Reg.  v.  Inhabitants  qf  Htwlpvy, 
8  Q.  B.  566. 

3.  Statement  as  to  stamp  ofdeedproduceih^ 
fore  Teawving  justices, — Respondents  in  an  ap- 
pealagainstan  order  of  reoioval  senttoappellants, 
with  a  copy  of  their  order  and  notice  of  chaigs- 
ability,  a  copy  of  an  indenture  of  apprentiM- 
ship,  (under  which  the  alleged  settlement  vis 
gained,)  together  with  the  examinatioo  of  x 
witness  who  stated  :— "  I  produce  a  covenant 
indenture  of  apprenticeship,"  &c.,  (descnbinf( 
it).  "  The  indenture  is  duly  stamped."  HeU, 
that,  the  stamp  being  no  part  of  the  iadenftaie, 
it  was  not  necessary  to  send  anv  "copy'*  of  it; 
and  that  the  statement  and  indenture,  takes 
together,  conveyed  sufficient  iaformation  to  the 
appellants,  and  showed  that  the  tenKmsg 
justices  had  evidenceof  a  settlemenL 

Semble,  that  it  was  not  necessary  to  eeod  aay 
statement  respeeting  the  stamp  at.  all.  £<;.▼• 
Inhabitants qfKeighhy,  8  Q.  B.  8/7. 

See  Chargeabilitg. 

HIGHWAY   aATE. 

I.  A  local  and  personal  act,  providing  that 
theplamtiff,  amongst  others,  being  rated  under 
it,  withm  a  certain  district,  should  be  **'^^*5. 
and  free  from  all  rates  and  assessments  toffow 
the  paving  and  ligfaling  any  other  street,^  &c 
does  not  exempt  the  p&intiff  from  liability  to 
be  assessed  for  a  rate  made  nnder  the  GeKrtl 
Highway  Act  on  tbc  whole  parish. 

The  circomstance  that psrt<)f  the latternte 
might  be  aj^lied  to  paving  as  well  as  ligbtiDgt 
ianot  sufficient  fortiiatpoipose,&nd  does  not 
Tender  a  magistrate  issuing  a  distress  wtxruA 
Bable  in  an  action  of  trespass.  Biehar^  ^* 
nbbs,  94  L.  O.  566. 

2..  il^pair— In  .an  indictment  for  the  tt^ 
,  pair  of  a  road,  to  wiiSchthe  dBfodhuys|toi»^ 
•not  gmlty,  and  tiie  mdance  showed  wsl  tne 
toad  never  was  a  hard  xuad,  and  tint  It  ivsi  d 
as  good  state  of  npair  as  it  had  nsusUy  w 
iHRtofoia;  tfae^Obint  hM,  that  its  qow^ 


Mmks^m^^mpf'OiMz  Gmi%  ^  Omwm  liw. 


to  lie  BidHiifttccF  t6  tlie  jury  waa^  whether  lihe 
nmi  was  in  a  state  in  w£ich  the  ptiblic  could 
pass  along  with  ordmaiy  conrenience ;  and  the 
degree  of  repair,  with  reference  to  the  original 
•litfe  of  the  load,  wias  not  a  question  fsr  tlteir 
eonaidenittoiu    The  Qmai  t.  The  JuhMtoni^ 

LUNATIC,  BAUPBR. 

1.  9  6.  4,.«t.  38,  41, 48.— C^lionin.— N<i0 
aipactfiwM  on  motion  to  f«as4  orcisr.— Two  ]»»- 
tieea,  acting  in  and  for  the  county  of  JC,  made, 
on  ISfth  Nov.  1843,  an  order  under  etat.  9  6. 
4,  c.  40,  for  Rnmving  a  luaatie  from  a  psuaah 
to  which  he  was  chargeable,  in  that  eountj,  to 
afaooae  licensed  for  i£e  receptien  of  hraaties  in 
thecoooty  of  ^9.  They  at  tne  same  tune  in- 
quired into  the  lunatic's  setUeisent,  but  receiv- 
ing only  hearsay  evidence,  made  no  order  of 
maintenance.  On  30tii  Nov.,  the  lunatic  hav- 
ing been  removed  on  the  I7th  to,  and  being 
Itni  confined  in,  the  licensed  house  under  the 
order  of  the  13th,  the  same,  justices,  acting  in 
and  for  the  coun^  of  K.,  inquired  further,  and 
ascertained  the  place  of  the  lunatic's  settlement 
to  be  in  JIT.,  a  parish  in  that  county,  and  made 
an  order  i^ereby,  after  reciting  the  order  of 
\ZQi  Nov.,  they  Mjudlcated  the  lunatic's  seiile- 
meat  to  be-in  IT.,  and  directed  the  orerBeers 
of  K.  to  malce  certain  weekly  paynenis  tt>  the 
keoMTs  of  the  licensed  house  for  the  care,  &c. 
of  the  fanatic  there.  The  order  adjudicating 
ibe  settlement  did  not  purport  to  have  been 
made  on  an  adjournment  of  the  inquiry  on 

MST.  13. 

Ob  appeal  by  J^.  a^nst  the  order  of  30th 
NoT.,&e  appeuants  stated  in  then-  notice  of 
appeal,  anongst  other  o^ections  to  the  form 
of  that  order,  diat  the  ordler  appealed  against, 
mJ  the  order  therein  recited,  were  not  respee- 
tmly  made  by  two  jastiocs  of  the  peace  acting 
in  and  for  the  county  in  which  the  ficeneed 
house  was  situate.  The  sessioos  ccmfirmed  the 
order,  saAjeet  Id  the  opinion  of  this  Court  on 
ttie  question,  whe&er  the  order  of  30th  Nov. 
waa  Dad  cm  any  of  the  grounds  stated  in  the 
imMht  of  appesL 

Hie  eertiorttri  was  issued  on  a  motion  paper 
handed  in  to  the  Crown  office  without  motion 
in  open  Court ;  the  return  brought  up  botii  the 
OKder  of  30th  Nov.  and  the  order  of  sesnons 
oonftniiag  it.  A  ruk  msi  for  quaahiog  both 
orders  was  drawn  up  on  the  motion  paper, 
also  hanued  mto  the  Orown  office,  wiAout  mo- 
L  Court.    After  the  case  had  been 


t  weeks  in  the  Croam  Paper  for  aqpauieut, 
defieesed  additionai  points  for 


Dg  tlienby^to:8lM>wthat  the 

rnf  BCihKar.  wai  bad  «■  flw  foce  ef  it^ 

^  0f  jnriidiction,  OB  gttBDdsaotaub^ 

(itt'tlBaapsral  cmb. 

lenddiiMran 
^at 

ImdM  apadalcase*    Bat, 

invniff  Imb  unalOe,  M  13lii 

Mdt.,  t»«me  t»m  dscisRin  on  the  wHiunisI, 

■ilias  «D0wiikfa  JMott  aothu 

#42.  *4^e^~M^  fl^4l » 


and  that,  after  tie  removal  of  tiie  lunatic  iiito 
8.,  te  justioea  ef  K.  had  no  juristfction,  unto 
as.  38,  41,  and  42,  t»  make  the  order  of  aOAi 
Nov.  Reg.  v.  InkaikMts  qf  Heyop,  8  Q.  'Bu 
647. 

2.  ChargeobSlih/, — An  appeal  aganMt  «i 
order  for  payment  of  maintenance  and  tipeusns 
of  a  pairper  lunatic,  under  8  &  9  Vict.  c.  Ltf^ 
s.  62,  which  recites  an  order  adjudicating  the 
settlement  of  the  pauper,  is  an  appeal  alas 
against  the  settlement. 

The  8  &  9  Vict.  c.  t26,  s.  62,  incorporsEtes 
so  much  of  the  4  &  5  W.  4,  c.  76,  s.  79,  as  is 
applicable  to  tise  case  of  an  appeal  against  an 
order  adjudicating  the  settlement  of  a  lunalae 
pauper.  A  copy  of  the  examinations  muat 
therefore  be  sent  to  the  parish  on  whom  as 
order  for  maintenance,  &c.,  of  a  lunatic  pauper, 
reciting  an  adjudication  of  the  settlement,  is 
made. 

Semble,  that,  in  the  case  of  a  lunatic  pauper, 
a  notice  of  chargeability  under  4  &  5  W.  4,  c. 
76,  8.  79f  need  not  be  sent.  Reg,  v.  Justices 
9f  Middlesex,  5  D.  &  L.  9. 

MASDiLMUS. 

1.  Appeal.  —  Notice.  —  After  a  notice  "tci 
enter  and  try  "  an  appeal  had  been  served  on 
the  respondents,  the  attorney  of  the  appellants, 
thinking  the  words  **  to  enter  "  were  improper, 
as  the  appeal  had  already  been  entered  ana  re- 
spited, obtained  the  notice  back,  altered  it  by 
striking  out  the  words  "  to  enter,"  and  by  in«- 
serting  a  statement  that  the  former  notice  was 
thereby  withdrawn,  and  caused  it  to  be  te- 
served,  but  without  getting  the  parish  officers 
to  re-sign  it.  Upon  the  appeal  being  called  on 
at  the  sessions,  the  a]4>eUants  were  put  to 
prove  their  notice  of  appeal.  They  accordingly 
proved  the  ori^al  notice;  upon  which  the 
respondents  obieeted  that  that  notice  had  been 
withdrawn,  and  called  the  appellant's  attorney, 
who  piuved  the  3nd  notice  withdrawing  the 
first.  There  was  no  proof,  however,  at  what 
tiaie  the  second  notice  was  served.  The 
sessions  dismissed  the  appeal  on  the  ground 
'^that  the  notice  of  appeal  was  not  sufficiently 
proved. 

On  motion  for  a  mandamns  to  the  sesnena 
to  hear  tiie  appeal,  AeM, 

1st,  That  the  original  notiee  was  a  suffi^mt 
notice,  the  words  "  to  enter"  being  merely  re- 
dnadant;  but  that  it  was  withdrawn  by  Ae 
second  notice. 

2ndiy,  That  the  second  notice  was  a  snffi- 
cieat  notice,  and  did  not  require  re-sigaing  b^ 
tlie  parish  officers,  as  the  alterations'  were  mere 
corrections  for  the  purpose  of  caiijing  out  the 
original  purpose  for  which  tin  signatures  were 
affined,  and  which  it  was  part  of  the  atfeomsy^a 
d«^  to  accoat|diah ;  but  that  as  Aere  was  i» 
proof  of  the  time  of  ila  servicit,  Ifae  sessioiia 
Bad  ccme  to  a  right  deearion  in  refusing  ^-to 
hear  die  appeaL  Bag,  r.  Jms^ees  sf  Qommei' 
r,  4  D.  &  L.  741. 

S.    GufOMT. ""  JsijuatDi^  — •  'Jreav.  ••"  ^^itsnt 

tieea  at  (|oart»^BMsaimiB  hid  refaaed  laula^r 


«4 


jM^fKoMlDfgfMf  ^Cofeff;  Ctmrtt  pf  Cmmtm  Urn. 


of  two  iiu||iiMt89  on  Iba  ground  that  the  inqnesti 
had  been  improperly  hdd,  the  €!ourt,  on  appli- 
cation for  a  mandamus  to  the  justices  to  idlow 
aoch  fees  and  disbursements :  Held^  that  they 
would  not  interfere  with  the  discretion  exercised 
by  the  justices  with  resiMct  to  the  fees  due  to 
the  coroner  as  remuneration  for  his  own  trouble, 
bat  made  the  rule  absolute  for  the  repayment 
of  the  sums  of  money  which  had  b«en  dis- 
bursed by  the  coroner.  The  Quern  v.  The 
Justices  of  Carmartkenshire,  34  L.  O.  421. 

3.  Parochial  Assessment  Act.  —  Service  of 
motice  of  obfectUm. — In  order  to  entitle  a  person 
to  be  heard  before  justices  at  special  sessions, 
under  the  Parochial  Assessment  Act,  6  &  7  W. 
4»  c.  96,  s.  6,  against  a  rate  made  for  the  relief 
of  the  poor,  it  is  only  necessary  to  prove  service 
of  notice  of  objection  on  one  ot  the  parish 
officers  who  made  the  rate.  The  Qiteeu  v. 
Seale  and  others,  35  L.  O.  434. 

MASTER  AND   SERVANT. 

Conviction.  —  Prisoner.  —  Bail. — Recommit' 
ment. — Where  a  certiorari  had  issued  to  brinff 
up  a  conviction  under  the  Masters*  and  Servantr 
Act  (4  G.  4,  c.  34),  for  the  purpose  of  being 
quashed  for  defects  on  the  face  of  it«  the  Court 
admitted  the  defendant,  who  was  in  prison 
under  the  conviction,  to  balL 

Semble,  that  the  Court  has  power,  in  case  the 
conviction  be  affirmed,  to  re-commit  the  defend- 
ant for  such  further  time  as  he  would  otherwise 
have  passed  in  prison.  Lord,  exparte,  4  D.  & 
L.405. 

Cue  cited  i^  the  judgment:  Rex  v.  Reader,  1 
Stre.531. 

NOTICB   OF  ACTION. 

See  Action  against  Magistrate. 


PARISH   PROPERTY. 

1.  Trustees. — Buildings  and  lands  were  con- 
veyed by  B.  and  6.  to  2v.  and  R.  in  fee,  to  the 
use  of  B.,  O.,  N.,  and  JR.  in  fee,  *'  upon  trust 
to  receive  and  take,  or  otherwise  permit  and 
suffer  the  churchwardens"  of  a  parish,  "for 
the  time  being,  yearly  for  ever  to  receive  and 
take,  the  rents,  issues,  profits  and  annual  pay- 
ments and  proceeds,"  "as  the  same  should 
arise  or  become  payable,  for  or  towards  the  re- 
pairs of  the  parish  church,"  "  and  for  the  be- 
nefit of  the  said  parish,  so  and  in  such  manner 
as  the  same  had  theretofore  been  usually  or 
lawfully  applied  and  disposed  of,  and  according 
to  the  intentions  of  the  several  charitable  per- 
sons who  gave  or  devised  the  said  premises  re- 
spectively, they,  the  said  churchwardens  yearly 
at  Easter  accounting  to  the  parishioners,"  "  in 
vestry  assembled,  for  the  same." 

Among  the  parcels  conveyed  were  four 
cottages,  described  in  the  conveyance  as  situate 
in  the  parish,  "wherein  four  fiEimilies were  per- 
mitted to  dwell  '  rent  free.' " 

Heldy  that  the  property  vested,  under  stat.  59 
6*  3,  c.  12,  8.  17,  in  the  parish  officers,  and 
that  they  were  the  proper  fwrties  to  sue  for  use 
and  occupation  of  the  premises  conveyed ;  .and 
^t  such  action  coufd  not  be  maintaiiMd  by 
the  tmstoes.    BsmbaU  v.  Muni,  8  Q,  B.  383. 


Cases  oited  id  the  jodgmeiit :  Doe  d.  Jieltiim  r. 
Hiley,  10  B.  ft  C.  885 ;  Aldeimtn  r.  Note,  4 
M.  U  W.  704  i  Doe  d.  Higgi  r.  Terry,  4  i. 
&  £.  S74. 

2.  TVitf/eet.— In  1749,  land  was  con?«yed 

Sdeed  to  trustees,  upon  trust  to  permit  the 
urchwardens  and  overseers  for  the  time  bong 
of  a  parish  to  receive  the  rents,  &c.,  to  and  for 
the  use  and  benefit  of  the  poor  of  that  pamb; 
and  the  deed  gave  the  trustees  for  the  ^e 
being  power  to  lease  for  21  yean :  EM,  that 
although  the  trusts  were  ffeneral,  stiU  the  ka^ 
estate  was  not  vested  in  l£e  parish  offiosnoj 
Stat.  59  6.  3,  c.  12,  s.  17;  because  there  were 
known  existmg  trustees  under  the  deed,  and 
the  provisions  of  the  stat.  were  insuffident  to 
devest  their  estate.  Churchwardens  qf  D^erd 
V.  Sketehley,  8  Q.  B.  394. 

Cases  cited  in  the  judgment :  Rumball  r.Moot, 
8  Q.  B.  382;  Attorney-General  r.  Levio.8 
Sim.  366  ;  In  re  Paddington  Charitiea,  8  Sim. 
629 ;  7  Law  J.,  N.  8.,  Eq.  Ca.  44 ;  AUi«jd  t. 
Stark,  9  A.  &  B.  255. 

aUARTEB  8KB8ION8. 

Jurisdiction. — ^Upon  appeal  by  the  overteen 
of  the  township  of  fV.  K.  Bgeitat  an  order  of 
removal  made  upon  the  pari^  of  W.  K.,  but 
which  disclosed  a  settlement  in  the  tomuk^  ci 
W.  K.,  it  appeared  that  the  parish  contain^ 
10  townships,  of  which  the  township  of  W.  a. 
was  one.  That  there  were  two  churchwaidena 
appointed  for  the  parish  generally,  hot  do 
overseers.  ThaXthe  toumship  of  W.K.iadiiB 
overseers.  It  was  objected  that  the  notice  and 
grounds  of  appeal  were  incorrectly  ngned  by 
the  overseers  alone,  and  that  they  should  have 
been  signed  by  the  churchwurdeoa  of  the 
parish  also.  The  Court  of  Quarter  Seanoni, 
after  hearing  evidence  as  to  fV,K,  b«*J 
township,  supporting  its  own  poor,  dwiwd 
that  the  notice  was  incorrectlv  ugned,  u^^"^ 
there  was  no  sufficient  evidence  that  Ir .  A. 
was  such  a  township :  Held,  that  as  the  aeanoDi 
had  received  evidence  as  to  fT.  K  being  i 
township  supporting  its  own  poor,  and  were  oi 
opinion  that  it  was  not,  their  decision  was  a 
decision  on  a  question  of  fact,  with  which  thtf 
Court  would  not  interfere.  Reg.  v.  Justices  (f 
Flintshire,  4  D.  &  L.644. 

Case   cited  in  the  judgment:  Reg. r. Joiticii 
of  Keeteven,  3  Q.  B.  810 ;  1  D.  &  M.  US* 


aUASHING  ORDXR  OP  BKHOVAL. 

One  of  several  grounds  of  appeat.-'h^ 
lants  against  an  order  of  removal  atated, 
amongst  other  ffrounds  of  appeal,  some  « 
which  aflfected  the  merits  of  the  •rttlement 
that  the  examinations  did  not  contain  samcm 
evidence  of  chargeability.  On  the  trial  of  tHe 
appeal,  the  respondents,  who  had  given  no 
notice  of  intention  to  abandon  the  order,  8ttt<» 
that  they  could  not  support  it  agunst  the  above 
objection,  and,  without  going  farther  intotue 
case,  moved  the  Court  to  quash  the  oxOffoa 
that  ground,  and  make  a  special  entry.  IJ^ 
appeUants  stated  that  they  did  not  rely  oa  tbtf 
objection,  and  caDed  upoa  the  Court  to  bear 


Aiuikfiieai  JHgeti  qf  Gsfct .'  Cbarff  rf  Cammmt  Lm». 


and  detennine  Uie  tpped  on  th6  other  groondt; 
Imt  the  Court  refosed,  and  quashed  the  order, 
with  a  ipecial  entry  diat  they  did  bo,  after  a 
foil  heanng.on  the  ground  of  the  ohjection  to 
the  proof  of  chargedrility. 

UM,  that  the  deciiion  wae  right,  and  this 
Court  refused  a  mandamus  to  enter  continu- 
ances and  hear  the  appral  on  the  merits.  Es- 
parte  I$Ukabitants  (tf  WeUmgbarfmgh,  8  Q.  B. 
123. 

aUASRING  WRIT  OF  XRBOB. 

When  tiie  tnnseript  of  the  record  of  a  writ 
of  enor  has  gone  up  to  the  Court  of  error,  this 
Court  has  no  power  to  grant  a  rule  to  quash 
Ae  writ  of  error  under  8  &  9  Vict.  c.  68,  s.  5. 
The  motion  must  he  made  to  the  Court  of 
£rror.  Bepr.  v.  Broosi  and  another,  35  L.  O. 
345. 

RATB. 

1.  PubHcatum.^1  Vkt.  c.  45.  — Under  1 
Viet.  c.  45,  it  is  a  sufficient  publication  of  a 
poor  rate  if  a  copy  of  it  be  affixed,  before 
Dirine  Service,  on  the  Sunday  next  after  its 
allowance,  on  ihe  principal  or  mo»t  usual  door 
of  an  the  churches  ana  chapels  of  the  Esta- 
blished Church  within  the  purish,  in  which 
dirine  service  is  performed,  it  is  not  necessary 
to  publish  it  on  all  the  doors  of  any  church  or 
chapel,  nor  on  the  door  of  a  church  or  chapel 
in  which  dirine  service  has  ceased  to  be  per- 
formed, nor  on  the  door  of  any  buildings,  not 
beiD^  a  church  or  chnel,  m  which  divine 
service  is  performed.  Ormerod  v.  Chadwick, 
16  M.  &  W.  367. 

2.  17  G.  a,  c.  3,  f .  3.-6  4r  7  ^.  4,  c.  96.— 
Repeal  qf  earlier  by  later  atahUe^^Demand  of 
enpy.— The  penalty  imposed  by  stat.  17  6.  2, 
c.  3,  8.  3,  upon  an  overseer  not  giring  a  copy 
of  a  poor  rate  on  demand,  is  claimable  in  the 
case  of  a  poor  rate  made  under  the  regulations 
of  Stat.  6  &  7  W.  4,c.96,  (the  Parochial  Assess- 
ment Act,)  the  latter  statute  not  repealing  the 
former.    TemtuaiU  v.  Cranetou,  8  Q.  B.  707* 

See  C%e/  Rate  ;  Distreesfor  Rate. 

REMOVAL. 

Copiee  of  Doeumenta  to  be  sent  to  the  ap^ 
pettants. — Copies  of  all  the  examinations  taken, 
and  of  all  documents  received  by  the  removing 
justices  touching  the  settlement  of  a  pauper, 
must  be  sent  with  a  copy  of  the  order  to  the 


i  an  examination  set  up  two  grounds 
of  removal,  one  by  hiring  and  sendee,  and  the 
other  by  a  prerious  oruer  of  removal  unap- 
pealed  against,  but  a  copy  of  this  prerious 
order  was  not  sent  with  the  other  examinations : 

Hetf,  that  the  respondents  were  precluded 
fromgmng  into  proof  of  either  ground  of  settle- 
ment 'Ae  Queen  v.  The  Inhabitants  of  Mylor, 
35  L.  O.  293. 

See  Appeal,  1,  3,  4,  5  ;  Apprentice,  2. 

SBTTLBMKNT. 

1.  Dividing  of  parish  into  several  townships. — 
Signatmre  to  notice  of  grounds  of  appetU. — ^A 
parish  consisted  of  eight  townships.  Overseers 


195^ 


were  appointed  annually,  sometimes  one  for 
each  township,  sometimes  one  for  two  or  more 
townships,  and  others  for  the  rest,  and  some- 
times four  for  the  whole  district.  There  wer» 
churchwardens  for  the  whole  pariah.  An  equal 
poor-rate  was  always  agreed  to  at  a  general 
parish  vestry,  by  the  churchwardens  and  over- 
seen; and  the  rate  of  allowance  to  paupen 
was  settled  at  such  vestries.  Separate  pooi^ 
rates  were  made,  allowed  and  published,  and 
the  money  collected  by  the  overseera  in  the 
townships  for  which  they  acted,  and  paid  by 
them  to  the  poor  of  their  districts  respectively. 
Those  who  had  a  surplus  brought  it  to  the 
parish  vestnr,  and  it  was  applied  in  aid  of  thpao 
who  wen  deficient ;  if  any  balance  renudnedy 
it  was  placed  to  the  general  account,  and 
awarded  to  the  new  overseera  for  the  next  year's 
expenses.  In  1833,  under  a  sMMilsiiiiif,  tiie 
townships  were  divided,  and  became  entirely 
separate  in  the  appointment  of  overseen  and 
management  of  tne  poor. 

Ptoper,  in  1815,  gained  a  settlement  by 
hirinff  and  sendee;  everything  iriiich  cob« 
ferred  the  settlement  taking  place  in  G., 
one  of  the  above  townships.  Fhmi  1815 
to  1844  she  received  relief  from  O.,  while 
residing  elsewhere.  On  appeal  against  an 
order  made  in  1844,  remoring  her  to  G.,  the 
sessions  quashed  the  order  subject  to  a  case 
raising  the  question  whether,  on  the  above  facts, 
the  pauper  was  settied  in  G. 

Held,  that  the  settlement  gained  in  1815  did 
not  confer  a  settlement  in  the  newly  separated 
district  of  G.  And  that  relief  given  by  G.  was 
only  eridence,  on  which  the  judgment  of  the 
sessions  was  conclusive. 

Order  of  sessions  confirmed;  though  the 
notice  of  gprounds  of  appeal  was  signed  only  by 
the  oveneers  of  G.,  and  not  by  the  chureh« 
wardens  of  the  parish  in  which  the  eight  districts 
lay,  and  the  sufficiency  of  the  signature  was  a 
question  submitted  in  the  case.  Reg,  v.  Inha^ 
bitants  qf  Acton,  8  Q.  B.  108. .    . 

Case  cited  in  the  jadgmeat:  Reg.  r.  Tipton, 
3  Q.  B.  Z15. 

2.  Acquisition  of  father^s  settlement  by  son, 
— Emancipation. — ^For  the  purpose  of  settle- 
ment, a  son  is  not  emancipated  before  the  age  oC 
21,  unless  he  marries  and  so  becomes  the  head 
of  a  family,  or  contracts  some  other  relation  so 
as  whoUy  and  permanently  to  exclude  the  pa- 
rental control. 

H.  lived  until  he  was  17  yean  old,  with  his 
father;  he  then  voluntarily  entered  the  local 
militia,  and  was  sworn  in  n>r  four  yean.  He 
served,  as  required  by  law,  28  days  in  each 
year,  and  during  the  residue  of  the  time,  worked 
as  a  weaver  for  wages,  and  maintained  himself; 
saw  his  father  occasionally,  but  never  returned 
to  live  with  him;  and  at  the  age  of  20  he 
married:  Held,  that  H.  was  emancipated  on 
his  marriage  and  not  before,  for  that  neither 
the  service  in  the  militia  nor  the  employment 
at  other  times  as  a  weaver  created  any  relation 
permanently  excluding  parental  control,  and 
the  emancipation  by  marriage  did  not  idate 


Imek  te  ihft  tine  wfacs  JL 
font  loBc  fidlwr.    Aad  IkMfak.duit  H.  de. 
qpod  fsom Jbia fatbera grtliimM^it  «eqfiBnd  tiyr 
kka  balwreQa  that  Bqmratiaii  and  the 
Xcy.  ▼.  Jfi^tfM^mte  qf  awwiWQwfaii.  ft  <it 
349. 
•  <?Me  eHadin  the  jad^aient :  Rtm  v.  WUmingtOB^ 


^  SPSGXAXi  CAJUL. 

WhsDBawritof  eeotiorari  bat  beengEUitodr 
ti9  IniBg  v^  an  origanal  (wder  of  lemcnral,  mdi 
abo  a  special  case  fnun  die  Conat  of  Qmiter 
Saattoofi,  the  Couit  ivall  not  pennit  aotf  other 
abjectiane  to  be  taken  than  thoae  sssenved  by 
ttuiiflpecial  case,  althongb  it  was  mentioned,  to 
the -Court  when  the  wiat  was  moiped  for,  that  it 
was  intended  to  make  euch  other  objeetieiw  to 
the  order,  and  although  the  rule  upon  which' 
tM  ariciiraent  took  |daoe  was  to  snow  cause 
why  the  original  order,  as  weil  as  the  ocder  of 
8«KioBS»  riiould  not  be.  qnaahed,  the  |ioint8 
Boaerved  by  the  special  case  not  applymgto 
4>e  originsd  order  at  alL  Hie  Queen  \r.  The 
hUiabitamte  o/Har^my^  35  L.  O.  11. 

See  Appeal,  6. 

SUBGBOir  FOR   COUTrTT  GAOL. 

lugHcee'  appoiutment»—Bf  14  G.  3»  c  59*  a. 
Injustices  in  Quarter  sessions  assembled  were 
authorized  ana  required  toqypoiut  a  surgeon, 
at  a  stated  salary,  to  attend  prisoners  in  gaol. 
The  4  G.  4,  c.  64,  (which  repealed  the  14  G.  3, 
c  59j  so  far  as  related  to  the  gaols  of  aertain 
ennmerated  cities,  not  including  ''  Ipswich*") 
by  8.  33,  enacted,  that  justices  in  general,  or 
(quarter  sessions  assembled,  should  from  time  to 
tune  i^point  a  surgeon  to  prisons  within  their 
jurisdiction,  and  it  should  be  lawful  for  them, 
aifter  such  appointment,  to  direct  a  reasonable 
sum  to  be  paid  as  salary  to  each  surgeon.  Hie 
5  &  6  W.  4,  c.  76,  s.  116,  enacts,  that  the  town 
council  of  boroughs  enumerated  in  the  4  G.  4, 
c.  64,  shall  thenceforth  have  all  the  powers 
wMch  justices  in  sessions  possessed  trndfer  that 
act;  and  section  105  enacts,  "  that  the  recorder 
of  every  borough  shall  hold  quarter  sessions  of 
the  peace,  at  which  he  ahaU  be  the  sole  judge." 
The  7  W.  4,  and  1  Tict.  c.  78,  s.  38,  enacts, 
''that  all  powers  of  regulation  which  before 
the  passing  of  the  5  &  6  W.  4,  c.  76,  were  pos- 
sessed by  the  justices,  and  all  things  by  any 
act  of  parliament  provided  to  be  done  at  any 
quarter  sersions,  in  relation  to  the  regulation  of 
any  gaol,  should  be  exercised  by  the  borough 
justices,  who  should  for  that  purpose  hold  a 
(jnarter  sessions,  provided  that  no  order  of  the 
justices  which  should  require  the  expenditure 
or  paj^ment  of  money,  should  be  of  force  until 
confirmed  by  the  council.  The  2  &  3  Vict  c. 
56,  extended  the  provisions  of  the  4  G.  4,  c.  64, 
to  all  ff aols.  Held,  that  the  effect  of  the  7  W. 
4«  and  1  Vict.  c.  78,  was  to  restore  to  the 
borough  justices  the  power  which  they  pos- 
sessed before  the  5  &  6  W.  4,  c.  76,  of  ap^- 
pomting  a  surgeon ;  and  that  the  2  &  3  Vict. 
c.  .564  put  all  borough  gaols*  with  reference  to 


tha4GL4»<:^.mi]te>i  ^ 

gan^^tf  the  humm^  iben  flmnnsnaect  as  'd 
that  fltetate  had  ei[teaded  te«U  bonM^ha^  tut 
theKefon,  that  ihe;ng^  sif  appohilbig  JMn^eai 
for  Ipswich  gaol  was  pmpmif  eamcimA  bf  dw 
boroqgh  joaliiie^  tfamwumi  «.  Peacatk,  1 
Eixch.  SL  41. 

€uet  eited'stsih* 
0rHul]i.8^A.J 

St.  Lawrence,  Ludlow,  1  A.  &  £.  170 ;  Hep. 
▼.  Bishop  of  B^tb  and  Well^  5  Q.  B.  162. 


ihe JttdgBont:  Rmrr.  Iteoorrfsr 
.A.S.609;  RexT.  lohtbiliuitiof 


I.  .5  4^  6  Hf.4,  e..aOi  9.  lOQi^Dedaralioii^ 
in  caae,.«shai9Bd  thafe  defendam  was,  ander  the 
Highway  Ad;  (5  ft  6  W.  4»  e.50,)  sorroyarof 
the  pariah  of  T.4  that  gravel  had  baea  plaoed 
oaa.higkway  is  H,  by  meana  of  wliich  grevd 
the  highway  was  obstructed,  and  the  gravd 
was  a  nuisance  to  the  public ;  that  defendant 
had  notice,  and  was  requested  to  remofe  the 
same ;  but  he,  well  knowing,  &c.,  did  not  nor 
would,  in  a  seasonable  time,  remove  or  cause  it 
to  be  removed,  but,  on  the  contrary,  cooduefeBd 
himself  with  gross  negligeace^  and  knowing^j^ 
ixolfiilly,  and  wrongfully^  and  iu  violatioa  of 
his  duty  as  such  surveyor,  permitted,  suffeced, 
and  caused  the  gravel  to  continue  and  be  vpaa 
the  highway,  obstructing  the  same,  remaimng 
and  being  a  nuisance  to  the  public  for  a  bug 
and  unreasonable  time,  without  taking  any 
care  or  precaution  to  guard  against  danger  or 
dama|(e  to  persons  passing,  contrary  to  his 
duty  in  that  behalf  as  such  surveyor:  by 
means  of  which  plaintifi^s  carriage  was  omw 
turned.  It  was  proved  that  de&ndant  had 
notice  of  the  gravel  being  laidt  and  had  htsai 
guilty  of  want  of  care  in  leaving  it  there,  and 
that  this  had  caused  the  accident.  Held,  ihaJL 
defendant  was  charged  with  a  thing  done  in. 
pursuance  of  the  act,  and  was  ti^refore  entitled 
to  notice  under  section  I09.  Davis  v.  CmrUag, 
8  a.  B.  286. 

2.  Highway^ate,  —  The  appointment  of  a 
surveyor  of  the  highways  by  justices  at  a  spedal 
sessions,  upon  neglect  or  rerasal  on  the  part  of 
the  parish  to  nominate  and  elect  a  surveyor, 
under  the  5  &  6  W.  4,  c.  50,  s.  11,  is  invalid, 
if  made  at  the  same  sessions  at  which  the  ne- 
glect or  refusal  appears. 

The  5  &  6  W.  4,  c.  50,  a.  6,  which  enacts, 
that  the  inhabitants  of  a  parish  maiotaining  its 
own  highways,  shall  proceed  to  the  election  of 
the  highways  "  at  their  first  meeting  in  vestry 
for  the  nomination  of  overseers  of  the  poor  in  ■ 
every  year,"  requires  the  vestry  to  be  one,  of 
which  due  notice  has  been  given  in  pursvaooe 
ofthe58G.  3,  c.  69,8.  1. 

Where  it  appears  that  two  rates  for  the  re* 
pairs  of  the  higtiways  are  co-existent,  the  Court 
will  not  presume  that  they  are  made  for  the 
same  period  of  time,  and  therefon  invafid. 
Reff.  V.  Best,  5  D.  8c.  L.  40. 

TRUST. 

See  Paris  A  Property . 
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DIGEST,    AND   JOURNAL   OF  JURISPRDDENGS." 


SATURDAY,  AUGUST  1%  1848. 
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POOR    REMOVAL    PROCEDURE 
AMENDMENT  ACT. 

Shostlt  after  the  commencement  of  the 
Semkn  of  Parliament,  (vol.  'S5,  page  401,) 
we  calied.  the  attention  of  our  readers  to, 
and  printed  an  abstract  of,  a  bill,  introduced 
by  Mr.  Raines  to  tine  House  of  Commons* 
"  to  amend  the  procedure  in  respect  of  orders 
for  the  removal  of  poor  persons  in  England 
and  Wales,  and  appeals  therefrom,"  We 
TVatored  then  to  remark,  fhsk  the  bill  was 
manifestly  irsmed  hj  one  praelicall^r  ae- 
qaunted  with  the  snbject-matfier  of  its  pro- 
visions ;  and  we  are  happy  now  to  find  that 
the  merits  of  the  bill  have  be^i  appreciated, 
and  that  it  has  obtained  the  le^lative 
sanction  without  any  considerable  alteration, 
and  came  into  actnal  operation  on  the  1st 
Aimist  instant.* 

The  object  of  the  measnie,  thtrs  snceess- 
follj  carried  thioogh  pailiadnent  by  the 
boDourable  and  learned  Member  for  Hull, 
oar  readers  will  remembery  ia  to  prevent 
af^miie  and  useless  Utigatioa  at  the 
Quarter  Sessions,  in  settlement  cases,  ao 
that  questions  of  dhsptited  settlement  may 
be  deterQBOiicd  upon  the  mttots^  and  not 
iipon  technical  objections  arising  for  the 
most  part  on  matters  of  form,  wholly  beside 
Ae  only  substantial  questicm  at  issue  be- 
^v^ien  the  litigating  parishes.  It  would  not 
be  easy  to  particuhuize  any  subject  on  wluch 
judicious  legislation  was  more  desirable. 
The  ob^gadcm  of  one  pnish,  irttfaer  than 

•  See  the  Act,  j»o^,  299.    ' 
Vol.  XXXVI.    No.  1,066. 


another,  to  maintain  a  pauper,  is  one  which 
ought  not  to  depend  upon  legal  subtletiee^ 
but  upon  an  ascertaimnent  ot  snnple  facts ; 
and  it  was  a  monstrous  anomaly,  and  a 
scandal  to  the  administration  of  justice,  that 
the  determination  of   a  question  of  this 
nature    was    frequently  attended    with    a 
greater  expense  than  that  arising  from  the 
[maintenance  of  the  pauper.      Hie   most 
'  fruitful  source  of  litigation  was  that  created 
I  by  the  78th  section  of  the  New  Poor  Law 
'Act,   4  &  5  W.  4,  c.  76,  providing  that 
'  •*  the  notice  of  chargeability  should  be  ac- 
companied by  a  copy  of  the  examination 
upon    which    the  order  of  removal    was 
made  "    It  was  holden  that  the  examinar 
tion  so  founded  should  disclose  a  sufficient 
'  case  to  justify  the  order  of  removal  made  bj 
the  justices,  and  as  the  examiaations  were 
.  frequently  taken  without  much  prerious  con- 
sideration, or  any  very  accurate  acquaint- 
;  ance  with  the  established  mles  of  evidence, 
it  followed,  almost  as  of  course,  that  even 
I  when  the  copy  sent  with  the  notice  of 
chargeability  was  an  exact  counterpart  of 
the  original,  it  frequently  turned  out  to  be 
defective  in  form  or  substance,  and  after  9 
contested  appeal  to  the  Quarter  Sessions^ 
occasionally  followed  by  a  special  case  id 
the  Court  of  Queen's  Bench,  tiie  whole  pro^ 
cedure  was  rendered  unavaihng,  bv  reason 
of  some  omission  or  mistake  alt^ether  irre^ 
spective  of  the  material  facts,    'nie  remedy 
the  new  act  provides  fer  this  evfl,  whidi  a 
series  of  unfortunate  dedsiona  had  great^ 
magnSied,  is  to  dispense  with  the  obligation 
of  seuifing  a  copy  ot  the  examinations  with 
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the  notice  of  chargeabOitj,  but  to  substitute 
a  statement  of  the  grounds  of  removal, 
which  must  disclose  the  particulars  of  the 
setdement  relied  upon  to  support  the  ma- 
gistrates' order.  In  order  to  render  this 
statement  of  any  value,  it  is  of  course  pro- 
vided, that  in  case  of  appeal,  the  removing 
parish  shall  be  bound  by  this  statementy 
and  precluded  from  entering  upon  or  prov- 
ing anv  other  or  different  grounds  of  re- 
moval mm  those  set  forth  in  the  statement 
ti^us  furnished  to  the  appellant  parish*. 
The  statement  is  not  required  to  be  in  any 
precise  form,  but  it  must  be  sufficient  to 
enable  the  parish,  to  tiie  officers  of  which  it 
is  addressed,  to  inquire  into  the  subject- 
matter,  and,  if  they  deem  it  expedient  to 
prepare  for  the  trial  of  the  question  at  issue. 
If  tne  statement  be  insufficient,  it  may  be 
amended,  at  the  discretion  of  the  Court, 
upon  such  terms  as  are  deemed  reasonable. 
Now  we  are  far  from  insinuating  that 
these  provisions  are  not  a  very  obvious  and 
dedded  improvement  upon  the  present 
BP^stem,  but  they  do  not  a£fbrd  anything 
like  a  complete  remedy.  The  statement  to 
be  substituted  for  the  examinations  must 
necessarily  be  open  to  many  of  the  objec- 
tions which  prevailed  with  respect  to  exami- 
nations. Such  statements  will  occasionally 
be  framed  inadvertentiy  and  in  ignorance  of 
the  law ;  and  although  the  justices  should  in 
all  cases  determine  as  to  the  sufficiency  or 
insufficiency  of  the  statement  upon  the  most 
liberal  principle,  without  any  regard  to  legal 
predaon,  but  bv  a  reference  to  me  question^ 
whether  the  aUe^  defect  was  likely  to 
mislead  the  opposite  party,  that  is  cleariy  a 

auestion  which  admits  of  a  wide  field  for 
iie  exercise  of  ingenuity  and  sophistry,  and 
which  may  lead  to  very  coufficting  decisions. 
It  is  indeed  provided,  that  the  decisions  of 
the  Courts  upon  the  hearing  of  any  appeal 
as  to  the  sumdency  of  the  groundb  of  re- 
moval and  appeal,  and  also  of  the  notice  of 
diargeability  and  the  order  of  removal,  as 
well  as  the  amending  or  refusing  to  amend 
any  order  or  statement,  shall  be  final,  and 
not  liable  to  review  in  any  Court ;  but  it 
must  be  remembered  that  one  Court  of 
Quarter  Sessions  is  in  no  respect  concluded, 
or  even  influenced,  by  the  decisions  in  an- 
other Court,  and  therefore,  that  the  aboli- 
tion of  appeals,  although  it  may  diminish 
litigation,  will  not  produce  uniformity. 

Those  of  our  readers  who  are  conversant 
with  the  practice  of  the  Quarter  Sesdons  in 
settlement  cases,  are  aware  that,  although 
the  examinations  furnished  the  largest  crop 


ability,  the  order  of  removal  itself,  sad  ilso 
the  notice  and  grounds  of  appeal,  all,  inthdr 
turn,  furnished  materials  for  objectum, 
whidi  too  often  prevailed,  without  any  n> 
nrd  to  the  substantial  point  in  diipnie. 
The  1 1  &  12  Vict.  c.  31,  does  not  pimse 
to  provide  any  remedy  for  this  e?iL  Tht 
notice  of  dingeability,  and  the  am  or 
oounteipart  of  the  order  of  remorat  nd 
the  notice  and  grounds  of  appeal,  must  con- 
tinue to  be  sent  as  heretofore,  and  will  be 
liable  to  precisely  the  same  objections  as 
before  the  present  act  passed,  ^niilst 
grateful  for  the  benefits  it  has  confened, 
and  anxious  to  express  our  sense  of  the 
deamess  and  ability  with  which  the  pio- 
posed  amendment  is  sought  to  be  effected, 
we  feel  some  regret  that  Mr.  Baines  did  not 
grapple  with  the  evil  with  more  boldness, 
and  name  a  measure  of  more  extendve  appG- 
cation.  We  are  quite  ready  to  admit,  hov- 
ever,  that  the  caution  which  the  honoiuahle 
and  learned  member  for  HuU  has  erinoedyin 
this  his  first  essav,  does  not  render  it  the  less 
likely  that  he  wiU  turn  out  a  useful,  is  well 
as  a  successful  member  of  the  legislatare. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW, 

IN  THB  PRKSBKT  SKSSION  OF  PASLUMIKT. 

Thb  Statutes  effecting  alterations  In  the  Law 
passed  during  the  present  Session  of  Parlia- 
ment,  printed  in  this  and  the  last  vdimie  of 
the  Legal  Obeervw,  are  as  follow  :— 

Extending  Time  for  making  Railwaya,^l 
35,  p.  204. 

Regulating  the  Queen's  Prison,  p.  55S. 

North  American  Passengers,  p.  581* 

Crown  and  Government  Security,  p.  600. 

Oaths  in  Chancery,  vol.  36,  p.  ?• 

Stamp  Duties  Assimilation,  p.  8. 

Trial  of  Controverted  Elections,  p.  23. 

Removal  of  Aliens,  p.  182. 

Annual  Indemnity,  p.  221. 

Suspension  of  the  Habeas  Corpus  Act  (Ir«* 
land),  p.  280. 

POOR  BBMOVAL  ORDBBS. 
11  &  12  ViCT.  C.  31. 

An  Act  to  amend  the  Procedure  in  respa^  o^ 
Orders  for  the  Removal  of  the  Poor  in  Eng- 
land and  Wales,  and  Appeals  tberefrooL 
[22nd  July,  1848.] 


1.4  4-6  >r,4,  76.  fuprovidee  that  c^ 
of  technical  ohjections,  the  notice  of  charge-  wmaXiim^  ^  rcpeaM.— Whereas  the  cooudQ' 
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nicatimLDowbylawnqmred  lo  be  made,  by 
the  overseers  or  guardians  of  any  parish  seek- 
ing to  enforce  an  order  for  the  removal  of  a 
poor  person  to  the  overseers  or  guar^ans  of 
the  parish  to  which  such  poor  person  is  in- 
tended to  be  removed,  of  a  copy  of  the  exami- 
nation upon  which  such  order  has  been  made, 
has  been  found  to  produce  much  expensive  and 
UBeleas  litigation  upon  points  of  mere  form,  so 
that  few  cases  of  appeals  against  such  orders 
are  now  decided  upon  their  merits :  For  remedy 
thereof  be  it  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same.  That  so 
much  of  an  act  passed  in  the  session  of  parlia^ 
meat  holden  in  the  4  &  5  W.  4,  3.  76,  intituled 
"An  Act  for  the  Amendment  and  better  Admi- 
nistration of  the  Laws  relating  to  the  Poor  in 
England  and  Wales,"  as  provides,  in  cases  of 
(urders  of  removal,  that  the  notice  thereby  re- 
qmred  to  be  sent  by  the  overseers  or  guardians 
of  the  parish  obtaining  the  order  shall  be  ac- 
companied by  a  copy  of  the  examination  upon 
which  such  order  was  made,  shall  be  and  the 
same  is  hereby  repealed, 

2.  Such  notice  to  be  aoeoniftaued  by  a  state" 
memt  qffrounds  of  removal  tnetead  of  copy  of 
exomiiMiiftoff.— That  instead  thereof  such  notice 
shall  be  accompanied  by  a  statement  in  writing 
under  the  hands  of  such  overseers  or  such 
guardians,  or  any  three  or  more  of  such  guar- 
dians, setting  forth  the  grounds  of  such  re- 
moval, including  the  particulars  of  the  settie- 
meat  or  settlements  -retisd  upon  in  support 
thsreof:  Provided  always,  that  on  the  hearing 
of  any  appeal  against  any  order  of  removal,  it 
shall  not  be  la^ul  for  the  respondents  to  go 
into  or  give  evidence  of  any  other  grotmds  of 
removal  than  those  set  forth  in  such  statement. 

3.  Copy  of  depositions  to  be  fwmished  on 
app^alion. — ^That  the  clerk  to  the  justices  who 
shall  make  any  order  of  removal  shall  keep  the 
depositions  upon  whidi  such  order  was  made, 
and  shall  wiUiin  seven  days  furnish  a  copy  of 
such  depositions  to  the  overseers  or  guardians 
as  aforesaid  of  the  parish  to  which  the  removal 
is  by  such  order  directed  to  be  made,  if  such 
overseers  or  such  guardians  shall  apply  for  such 
copy,  and  pay  for  the  same  at  the  rate  of  2d. 
for  every  folm  of  72  words  ;  provided,  that  no 
omission  or  delay  in  furnishing  such  copy  of 
the  depositions  shall  be  deemed  or  construed 
to  be  any  ground  of  appeal  against  the  order  of 
removal ;  provided  also,  that  on  the  trial  of  anv 
lineal  against  an  ordw  of  removal  no  such 
order  shall  be  quashed  or  set  aside,  either 
wholly  or  in  part,  on  the  ground  that  such  de 
j)oeitions  do  not  furnish  sufficient  evidence  to 
xtpport,  or  that  any  matter  therein  contained 
or  omitted  raises  an  objection  to  the  order  or 
gronnds  of  removal. 

4.   As   to    the  st^Mency  of  statement   of 

ynmnds  o/remowUor  appeal^^Power  to  amend 

'  atmtemetU  cf  gnmnds  efremotal  or  ttspeo/^— 

^  And  whereas  a  statement  of  the  grounds  of  re^ 

'  ooval  or  of  appeal  it  required  to  be  communi- 


ca^d  for  the  poriKMe  of  enabling  the  party  re- 
ceiving it  to  mq|uire  into  the  subject  of  such 
statement,  and,  if  need  be,  to  prepare  for  trial ; ' 
be  it  therefore  enacted.  That  upon  the  hearing 
of  any  appeal  against  an  order  of  removal  no' 
objection  whatever  on  account  of  any  defect  in' 
the  form  of  setting  forth  any  ground  of  removal 
or  of  appeal  in  any  snch  statement  shall  be 
allowed,  and  no  objection  to  the  reception  of 
legal  evidence  offered  in  support  of  a  ground  of 
removal  or  appeal  alleged  to  be  set  forth  in  any 
such  statement  shall  prevail,  unless'  the  Court 
shall  be  of  opinion  that  such  alleged  ground  is 
so  imperfecUy  or  incorrecUy  set  forth  as  to  be 
insufficient  to  enable  the  party  receiving  the' 
same  to  inquire  into  the  suoject  of  such  states 
ment,  and  to  prepare  for  trial :  Provided  always, 
that  in  all  cases  where  the  Court  shall  be  of 
opinion  that  any  such  objection  to  such  state- 
ment or  to  the  reception  of  evidence  ought  to 
prevail,  it  shall  be  lawful  for  such  Court,  if  it 
shall  so  think  fit,  to  cause  any  such  statement 
of  grounds  of  removal  or  appeal  to  be  forthwith 
amended  by  some  officer  of  the  Court  or  other- 
wise, on  such  terms  as  to  payment  of  costs  to 
the  other  party,  or  postponing  the  trial  to  an- 
other day  m  the  same  sessions  or  the  next  sub- 
sequent sessions,  or  both  payment  of  costs  and 
postponement,  as  to  such  Court  shall  appear 
just  and  reasonable. 

5.  Party  making  frivolous  or  vexatious  state- 
ment  of  grounds  of  removal  or  appeal  liable  to 
pay  oo9/«.-*That  if  either  of  the  parties  to  the 
said  appeal  shall  have  included  in  the  statement 
of  grounds  of  removal  or  of  appeal  sent  to  the 
opposite  party  anv  ground  or  grounds  of  re- 
moval or  of  appeal  which  shall,  in  the  opinion 
of  the  Court  detiirmining  the  appeal,  be  frivo- 
lous and  vexatious,  such  party  shall  be  liable, 
at  the  discretion  of  the  said  Court,  to  pay  the 
whole  or  any  part  of  the  costs  incurred  by  thA 
other  party  in  disputing  any  such  ground  Ot 
grounds,  such  costs  to  be  recovered  in  the  samd 
manner  as  any  penalties  or  forfeitures  are  re« 
coverable  under  the  said  act  passed  in  the 
session  of  parliament  holden  in  the  4  &  5  V.  4. 

6.  Power  for  Court  to  amend  order  of  re- 
moval on  account  of  omission  or  mistake,-^ 
ProcMO.— That  if  upon  the  trial  of  any  appeal 
against  an  order  of  removal,  or  upon  the  return 
to  a  writ  of  certiorari,  any  objection  shall  be 
made  on  account  of  any  omission  or  mistake 
in  the  drawing  up  of  such  order,  and  it  shall 
be  shown  to  &e  satisfaction  of  the  Court  that 
sufficient  grounds  were  in  proof  before  the 
magistrates  mdcing  such  order  to  have  autho- 
rized tiie  drawing  up  thereof  free  from  the  said 
omission  or  mistake,  it  shall  be  lawful  for  the 
Court,  upon  such  terms  as  to  payment  of  costs 
as  it  shall  think  fit,  to  amend  such  order  of 
removal,  and  to  give  judgment  as  if  no  such 
omission  or  mistake  had  existed:  Provided 
always,  that  no  objection  on  account  of  any 
omission  or  mistake  in  an  order  of  removsd 
brought  up  upon  a  return  to  a  writ  of  certiorari 
shall  De  allowed,  unless  such  omission  or  mis« 
take  shall  have  been  specified  in  the  rule  for 
issuing  such  writ  of  certiorari. 
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7-  Deetiions  of  Courts  tyon 
appeals  fiMt.~-l!\i2i  the  dedsioa  of  the 
upon  the  hearing  of  ^ny  appeal  against  any 
order  of  removalj'as  well  upon  the  sufEdenqf 
and  effect  of  the  statement  of  the  grounds  <tf 
xemoval  and  of  appeal,  and  of  the  notice  of 
charges^Hity,  and  of  the  copy  or  counterpart 
of  the  order  of  remoral  sent  to  the  appellant 
parish,  as  upon  the  amen£ng  or  refusing  to 
amend  the  order  of  removal  as  aforesaid  or  the 
statement  of  grounds  of  removal  or  appeal, 
shall  he  final,  and  shall  not  be  liable  to  De  re- 
viewed in  any  Court,  by  means  of  a  writ  of 
certiorari  or  mandamus,  or  otherwise. 

8»  Abandonment  of  orders  of  removal. — As 
to  payment  of  costs  on  abandonment, — ^That  in 
any  case  in  which  an  order  shall  have  been 
made  for  the  removal  of  any  poor  person, .  and 
a  copy  or  counterpart  thereof  sent  as  by  law 
required,  it  shall  and  may  be  lawful  for  the 
overseers  or  guardians  of  the  parish  who  shall 
have  obtained  such  order  of  removal,  whether 
any  notice  of  q)peal  agsdnst  such  order  shall 
or  shall  not  have  been  given,  and  whether  any 
appeal  shall  have  been  entered  or  not,  to 
anandon  such  order  by  notice  in  writing  under 
the  hands  of  such  overseers  or  guardians,  or 
any  three  or  more  of  such  guardians,  to  be 
sent  by  post  or  delivered  to  the  overseen  or 
guardians  as  aforesaid  of  the  parish  to  which 
such  person  is  b v  the  said  order  directed  to  be 
removed;  and  tnereupon  the  said  order,  and 
an  proceedings  consequent  thereon,  shall  be- 
come and  be  null  and  void  to  all  intents  and 
purposes  as  if  the  same  had  not  been  made, 
and  shall  not  be  in  any  way  given  in  evidence 
in  case  any  other  order  of  removal  of  the  same 
person  sliall  be  obtained :  Provided  always, 
that  in  all  caaes  of  such  abandonment  me 
overseen  or  guardians  of  the  parish  so  aiban- 
doning  shall  pay  to  the  overseers  or  guardians 
of  the  parish  to  which  such  person  is  by  the 
aaid  order  directed  to  be  removed  &e  costs 
which  the  said  last-mentioned  overseers  or 
l^uardiaas  shall  have  incurred  by  reason  of 
such  order,  and  of  all  subsequent  proceedings 
thereon,  which  costs  the  proper  officer  of  the 
Court  before  whom  any  such  appeal  (if  it  had 
not  been  abandoned)  might  have  oeen  broii|g^ht 
flIiaU  and  he  is  hereby  required,  upon  apphca- 
iion,  to  tax  and  ascertain  at  any  time,  whether 
tbe  Court  shall  be  sitting  or  not,  upon  produc- 
tion to  him  of  such  notice  of  abandonment 
and  upon  proof  to  him  that  such  reasonable 
notice  of  taxation,  together  with  a  copy  of  the 
hiD  of  costs,  has  been  given  to  the  overseen  or 
^^nardiana  abandoaing  audi  order  as  the  dis- 
tance between  the  nariahes  shall  in  hisju^g* 
ment  require,  and  thereupon  the  sum  aifowed 
Jbr  costs,  induding  the  usual  costs  of  taxation, 
which  such  officer  is  hereby  euxpowesnd  to 
charge  and  receive,  shall  be  indorsed  upon  tibe 
ttid  notice  of  abandonment  and  the  said 
notice  so  indorsed  shall  be  ffied  amoqgthe 
XDQorda  of  the  said  Court;  and  If  the  aaid 
casta  ao  sDowad  be  not  pad  within  10  dm 
after  such  costs  sbaS  have  bsen  lavfoDj  m» 
manded  the  amount  thereof  may  be  recovered 


from  such  last>ineDU0ned  overseers  or  jifnr- 
diansin  the  same  manner  as  any  i)enaltiei  or 
forfeitures  are  recovenAle  under  uw  said  ait 
passed  in  the  Sesnon  of  Parliament  hddea  is 
the  4  &  5  W.  4. 

9.  No  appeal  if  notice  he  not  gwen  vilXni  s 
oertmn  time  efttr  notice  of  (^nr^eaft^.— That 
no  appeal  ehtJl  be  allowed  against  any  order  of 
removal  if  notice  of  sndi  mped  be  not  gra 
as  required  by  law,  witiiin  the  space  of  21  diys 
after  the  notice  of  cfaargeabOity  and  statement 
of  the  grounds  of  removal  shall  have  been  sent 
by  the  overseers  or  guardians  of  the  removing 
parish  to  the  overseers  or  guardians  of  iSbt 
parish  to  which  such  order  shall  be  directed, 
unless  within  such  period  of  ^1  days  a  copy  of 
the  depositbns  shsiu  have  been  applied  for  » 
aforesaid  by  the  last-mentioned  overseen  or 
guardians,  in  wfndi  case  a  further  period  of  14 
days  after  tiie  sending  of  such  copy  shall  be 
allowed  for  the  giving  of  such  notice  of  apped; 
but  in  such  case  no  poor  person  shall  De  re- 
moved under  such  order  of  removal  ontil  ^ 
expiration  of  such  farther  period  of  14  days. 

10.  Service  of  suspended  orders  of  rmaai 
and  orders  consequent  thereon, — ^That  all  die 
provisions  which  relate  to  tiie  sen£ng  and 
service  of  copies  of  orders  of  removal  shall 
apply  to  such  orders  when  suspended,  and  to 
all  orders  consequent  upon  such  snspeooon, 
and  to  aQ  copies  of  charges  arising  dienon, 
and  demands  of  payment  of  such  chaigea. 

11.  3^5  W.  4,  c.7^,  and  ali  acts  amenda^ 
the  same,  to  be  construed  with  this  aet.—Vai 
the  said  act  passed  in  the  Session  of  P^i^ 
ment  holden  m  the  4  &  5  W.  4,  intitoled,  *  An 
Act  for  the  Amen^ooent  and  better  Adsumstn- 
tion  of  the  Law«  rdating  to  the  Poor  in  Eng- 
land and  Wales,"  and  all  acts  to  amend  and 
extend  the  same,  and  the  present  act,  diall 
(except  so  fiar  as  the  provisions  of  any  foraur 
act  are  altered,  amended,  or  repealed  by  any 
subsequent  act,)  be  construed  as  one  act 

12.  Commencement  qf  Act. — That  tbia  act 
shall  commence  and  take  effect  on  the  1  at  day 
of  August,  1848. 


A  new  bin  liaa  just  been  introdooed  to 
extend  the  meaning  aasimed  to  the  wndt 
'^ removable"  and  ''chudreii,''  in  the 9 ft 
10  Viet  c.  66,  s.  1 ;  and  to  provide  M 
''the  tenai  remtnmUe  shall  ngoify apeisoa 
not  rendered  exempt  from  KabOitT  to  be  le* 
moved  by  an j  of  tne  provisions  of  ^ut  act 


TRUSTEES*  FURTHER  RELIEF  BUL 

UivDsm  tbe  10  &  11  Viet.  c.  96,  diS- 
eultaes  hare  arisen  in  the  Transfer  of  tfe* 
enrities  vested  in  Trustees,  where  ^  of  sod 
Trustees  do  not  conenr. 

A  Bill  has  been  intyndnmJ  l^y  the  hoA 
CbamMot  to  enaUe  the  CwutalCktami 
to  aides  tke  psnMit  at  tnasfar  «f  tn^ 

DBieB»  stocks  or  Morilisa  imta  Ite  €tot 

of  ChaMerjontiM  qppieatioAof  msM9««^ 
of  the  trustees,    - 


Charity  Trutiif  BesftMhn  BI2f.— f^9  ih  Vkkmeiymd  Mimacy  BiU, 


M^ 


CHAKrtY  TRUST  R16ULATI0N  BILL. 

The  6th  clause  of  this  bSl,  which  was 
particularly  objectionable  on  account  of  its 
fnahling  the  Court  of  Chanceiy  to  refer  to 
the.ja^ea  of  the  County  Court  inquines 
mto  charity  trusts  to  anj  amount^  and 
which  might  therefore  have  included  the 
Royal  Hospitab  of  London,  has  been 
amended,  and  it  now  excludes  ehtfilies 
^<^  or  in  part  within  20  miles  of 
London.  Hius  the  powerful  opposition  of 
the  dtj  has  been  neutralised.  There  are 
also  numerous  charitable  institutions  of 
great  magnitude  which  are  likewise  ex- 
doded  from  the  soope  of  the  biil,  on  the 
lame  groiiiMl,  we  presmne,  as  the  city 
hoapitals,  yiz.,  where  the  funds  are  whoHy 
or  partly  derived  from  voluntary  snb- 
scribers.  The  danger  was,  that  if  the 
management  of  these  charities  were  in  any 
Taped  taken  out  of  the  hands  of  the 
preaeiit  governing  bodies^  the  members 
would  cease  to  bestow  their  time  and  money 
in  support  of  such  institntions.  We  are 
^adthat  this  objection  has  also  been  re- 
moved &om  the  biil  by  the  25th  clause. 
'  The  24th  section  provides  that  the 
trustees  of  all  charities  not  exceeding  100/. 
are  to  render  an  annual  account  of  their 
leeeipte  and  expenditure  to  the  derk  of  the 
Coatthr  Courts,  to  be  open  for  the  inspee- 
twn  of  an  pmons,  upon  payment  of  Is.  to 
tiiederk. 

In  the  6th  section  it  is  also  provided, 
'Aat  inquiries  and  prooeedhigsmaybe  taken 
in  the  County  Court,  in  Hke  manner  as 
befare  a  Master  in  Chancery,  the  reference 
to  the  jndbe  being  made  by  a  decfee  or 
Oder,  md  the  judge  is  to  Iwve  the  same 
anthoiky  and  jurisdietion,  but  his  proeeed- 
iagB  are  to  be  subject  to  revision  or  oon- 
iimiation  by  the  Court  of  Chanceiy,  in  the 
same  manner  as  the  Masters  in  Chanceiy. 


PBES  IN  CHANCERY  AND  LUNACY 
BILL. 

Tkk  Sotidtor-Ociieral  haa  introduced  a 
Ul  to  enable  the  Lord  Chancellor  to  autho- 
ine  the  eoliection  of  ihe  fees  payable  en 
proceedings  in  Chancery  and  Lunacy,  by 
means  of  stamps.  This  measure  arises  out 
of  the  inauiry  before  the  Committee  of  the 
Houae  of  Commonst  into  the  "Taxea  on 
Jwtice."  A  kiw  part  of  the  iiMa  will,  do 
bcsoonAbeiBhed.  birf;  Mith»«eBi»- 
I  atm  bffl  has  been  inliodBoed  Co  &eilU 
t  tte  coueetion  of  tocs,  and  secure  the, 
'doe  acBoonting  fbr  Aenu  It  is  IherefiMre 
^proposed  that  m  all  cases  in  which  any  fees- 


are  now  or  shall  be  hereafter  payable  in  re- 
lation to  any  proceedings  in  the  Court  of 
Chancery  or  in  lunacy,  and  which  fees  are 
wquiifdto  be  paid  into  tha  Bank  of  Brnp- 
land  to  the -aooottirt  si^lsd  ''The  Suitors' 
Fee  Fond  Aecount,'*  ^  Lord  Cfaanedlor, 
with  the  adviee  and  ooncnrrenee  of  the 
Master  of  the  Bolls,  or  any  one  of  the  Vice*- 
Chancellors,  with  respect  to  fees  payable  in 
relation  to  proceedings  in  Chancery,  and 
for  the  Lord  Chancellor  alone,  with  respect 
to  fees  payaUe  in  rdation  to  proceedings  in 
lunacy,  ma^  order  that  all  or  any  such  fees, 
to  be  mentioned  in  such  order,  shall  thence- 
forward be  collected  by  means  of  stamps  to 
be  provided  and  used  in  manner  hereinafter 
mentioned,  (s.  1). 

From  md  after  the  day  named  in  the 
Older,  none  of  the  fees  mentioned  therein 
shall  be  received  in  money,  but  in  tteu 
thereof  a  stamp,  denoting  the  amount  of  the 
fte,  which  otherwise  would  be  payable, 
shall,  at  the  expense  of  the  party  liable  to 
pa^  the  same,  be  stamoed  or  affixed  on  the 
veUum,  paper,  or  pardmMmt  on  which  the 
proceeding,  in  respect  whereof  such  fee  is 
paydile,  ia  wnttea  or  engrossed,  or  which 
may  be  otherwise  used  in  reference- to  such 
proceeding,  (s.  2). 

The  Commisnoners  of  Stamps  and  Taxes, 
upon  the  receipt  of  any  order  of  the  Lord 
Chancellor,  are  to  pnrade  aofficieiit  dies  for 
impressiBg  or  marking  stamps  of  such  de- 
nominations, and  denoting  such  sums  of 
money  respectively  as  shalTbe  mentioned  in 
any  such  order,  (s.  3). 

The  CominiasionefB  of  Staaqps  are  to 
oc^ect  and  p&y  am  Ae  atamp  do^, 
sobftct  to  the  regulations  of  tibe  Lord 
Chancellor,  (s.  4). 

The  Lord  Chancellor  to  appoint  person^ 
to  sell  stamps,  (s.  6). 

n^e  Commissioners  of  Stamps  to  aUow 
discount  or  poundage  on.  the  sale  of  stamps 
aa  the  Lord  Chaneellor  may  direct,  (a.  7). 

The  Lord  CluuMellor  is  eaapoweved  to 
vukB  orders  for  the  aQowanee  of  spotted 

asps  (s.  8). 

The  Commissioners  are  to  l^eep  separate 
accounts  of  the  monies  arising  from  stamps, 
and  to  pa7  the  same  into  the  Bank  of  £ng- 
hmd  to  the  accooat  of  tha  Chancery  J^ee 
Fudt,  (s.  9). 

DoemnflBts  not  to  he  lecevad  or  naad 
unkaa  a  stamp  impreaaed ;  with  a  proviso 
for  sttaaof  n  stamp  omitted  from  inad- 
vertence, (s.  10). 

The  present  fees  are  to  continue  payabln, 
until  altered  by  the  Lord  Chancellqr,  (s.  12). 
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METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION, 


FIB8T  ANNUAL  BEPOBT  OF  THB  COMMITTBB 
OF  MANAOBMBNT. 

Thb  Committee  of  Management,  in  this 
their  first  Annual  Report,  have  stated, 

Ist  The  causes  and  circumstances  which  in- 
duced the  formation  of  the  Metropolitan 
and  Provincial  Law  Association.  2na.  The 
measures  that  have  heen  adopted  for  esta- 
blishing and  extending  the  Association,  the 
constitution  of  it  when  formed,  and  the  ob- 

'  jects  it  proposes.  3rd.  What  has  been  since 
done  towards  the  collection  of  information 
to  be  submitted  to  Parliament,  including  the 
appointment  of  Sub-committees  for  promot- 
ing the  various  purposes  of  the  Association. 
4&»  The  labours  ot  the  Committee  of  Man- 
agement and  its  several  Sub-committees,  em- 
bracing  Reports  on  the  Bills  in  Parliament 
relating  to  the  Jiaw,  on  the  defects  in  Eqmty 
Procedure,  and  in  the  Common  Law  practice, 
and  proceedings  widi  the  proposed  remedies 
and  unprovements  in  each,  and  a  bnef  notice 
on  the  sul^ect  of  Conveyancing.  5th.  In- 
quiries mto  the  Office  and  Status  of  Attorney, 
and  the  grievances  of  the  Profession.  And 
6Ui.  Remarks  on  the  neceanty  and  import- 

>  ance  of  the  Association,  its  present  state  And 
future  prospects,  and  the  measures  recom- 
mendedfor  furthering  the  purpose  for  which 
it  was  formed. 

L  The  Committee  explain  the  circumstances 
connected  with  the  Origin  of  the  Association, 

The  public  attention  has  for  manv  years  bten 
directed  to  the  state  of  the  law  ana  its  admini- 
stration. Many  important  changes  have  been 
made  in  both,  some  of  which  were  highly  bene- 
Bdal^but  others  have  beeahaxarded  without  suf- 
ficient inquiry  into  the  causes  which  had  led  to 
inconvenience  or  injustice^  and  without  ade- 
quately weighing  the  effect  of  the  proposed 
remedies. 

A  course  of  crude  and  experimental  Itga- 
lation,  which  unsettles  the  administration  of 
the  law,  is  injurious  to  the  interests  of  aGll 
classes  of  society,  and  is  peculiari.y  embamss- 
ing  to  attorneys  and  solicitors,  who  have  to 
contend  with  the  difficultiBS  of  a  fluctuating 
and  defective  practice.  In  common,  therefore, 
.  with  the  rest  of  the  community,  and  indeed  in 
a  much  higher  degree,  thev  are  interested  in 
promoting  sound  and  well-digested  amend- 
ments of  the  law ;  and  as  the  ^e  representa- 
tives appointed  by  the  suitors,  diarged  irith  the 
protection  of  their  interests,  and  essential 
agents  in  caitying  oat  whatever,  in  those  im- 
provement^ or  in  th»  general  administnitkm  of 
the  hrar,  is  of  public  utility,  they  might  furiy 
comect  that  their  eiqMrienos  should  be  eoa- 
sulted,  their  own  position  be  maintained  and 
improved,  and  their  righu  as  a  profession 
protected* 

The  conviction  that  their  just  claims  as  sneh 


agents  have  been  neglected,  or  nether  unacrn* 
pulously  sacrificed,  and  that  vigilance  and 
united  exertion  were  necessary  for  their  dft- 
fence,  has  long  prevailed  throughout  their 
branch  of  the  profession. 

To  this  conviction,  the  Metropolitan  snd 
Provincial  Law  Association  owes  its  origin. 

II.  The  Committee  then  set  forth  the  Proceed- 
ings adopted  t»  Establishing  the  Assoeia^M, 

On  the  nth  of  Feb.,  1847,  a  meeting  wu 
held  in  London  to  take  this  subject  into  con- 
sideration. It  was  coinposed  of  a  numeroui  de- 
putation from  various  Provincial  Law  Sodetieg, 
and  a  considerable  number  of  solicitors  red- 
dent  in  the  metropolis,  and  they  came  to  a 
resolution, — ^''That  in  the  present  state  of  the 
legal  proDsssion,  measures  should  be  adopted 
for  raising  t^e  character  and  position,  and  for 
promoting  and  supporting  the  interests  of 
soUcitora." 

To  deliberate  upon  these  measures,  and 
report  the  result  to  a  future  meeting,  a  com- 
mittee was  appointed,  who  collected  a  large 
mass  of  information  on  the  past  and  preaent 
slate  of  the  profeaskm,  and  the  encroachmeoti 
which  have  been  made,  especially  in  modem 
times,  upon  its  rights  and  interests,  and  ulti- 
mately UDon  the  rights  and  intereata  of  the 
client,  ana  the  committee  made  their  rencHt  to 
a  general  meeting  held  on  the  25th  of  March, 
1847. 

Alter  a  full  consideration  of  the  Report,  it 
was  resolved,  that  an  Association  be  formed 
''  for  the  purpose  of  promoting  the  Intereata  of 
Suitore,  and  the  better  and  more  eeoaomieal 
adminiatratioo  of  the  Law,  of  obtaining  the  le* 
moval  of  the  many  and  serious  giierancea  to 
Soliciton,  and  through  them  to  Suitor8,and  of 
maintaining  the  rights  and  increasing  the  ui»- 
fulness  of  the  Profession."  "That  the  Asao- 
dation  be  called  *  The  Metropolitan  and  Pro- 
vincial Law  Association,'  and  consist  of  a& 
Meanbera  of  the  Profession  who  contribute  to 
its  fond  a  donation  of  not  less  than  6  J.,  or  an 
annual  subscription  of  not  less  tiian  ll" 
"  That  the  business  of  the  Association  be  con- 
ducted until  the  first  Wednesday  in  Eaater 
Term,  1848,  by  the  Committee  of  Manage- 
ment, witii  power  to  add  to  their  number,  and 
to  appoint  Local  Sub-Committees;  and  that 
future  Comnutteee  of  Management  should  be 
elected  annually  by  the  Members  voting  either 
in  person  or  by  proxv." 

The  Committee  ot  Management,  on  the  7th 
May  last,  iamjuedvi  Address  Uk  all  the  Attomeya 
and  Solicitors  of  England  and  Wales,  explain- 
ing the  objects  of  the  Association.  In  conae- 
quence  of  this  Address  they  received  the  namea 
of  a  considerable  number  of  Members,  but  not 
sufficient  to  justify,  at  that  time,  the  adoptian 
of  immediate  proceedings  in  furtherance  of  the 
various  purposes  of  the  Association.  TVy 
therefore  circulated,  in  the  month  of  Augwt 
last,  another  StaUmetd,  with  alettsr  persMaSy 
addressed  to  each  Member  of  the  Professioo. 

This  second  Appeal  produced  ahurgesccea- 
sion  of  Memben.  ooth  in  town  and  country, 
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and  thereapon  a  Meeting  of  the  Committee  of 
Maoagemtot  was  held  on  the  29th  October 
last^  when  adverting  to  the  number  and  re- 
■pectability  of  the  gentlemen  who  had  ag^reed 
to  join  the  Association,  and  the  fair  probability, 
that  when  its  objects  were  better  known  and 
appreciated,  it  woold  be  still  more  extensively 
supported ;  the  Committee  felt  justified  in  de- 
claring that  the  Association  was  then  fully 
formed,  and  a  Special  Committee  was  appointed 
to  consider  the  objects  which  should  be  carried 
out  forthwith,  and  to  report  on  the  course  of 
management  which  should  be  adopted. 

The  Special  Committee  made  their  Report  on 
the  23nd  of  November,  and  the  Committee  of 
Management  held  a  further  meeting  on  the  11  th 
of  December  following,  at  which  the  Rqwrt 
was  received  and  adopted ;  and  the  Committee 
proceeded  to  carry  into  effect  each  of  the  ob- 
jects stated  in  the  Address  of  the  7th  May,  as 
app^red  to  require  the  earliest  attention. 

The  first  object  was  the  extension  of  the  As- 
sociation by  promoting  the  establishment  of 
District  or  Local  Law  Societies  throughout  the 
kingdom. 

Tlie  gentlemen  who  had  already  joined  the 
Association  from  the  countiea  forming  the 
Northern  Circuit,  being  sufficient,  both  with 
regard  to  numbers,  residence,  and  means  of 
inteT-Gommunication  within  that  district,  a  Sub- 
committee, consisting  of  all  the  Members  of  the 
Committee  of  Management  resident  in  those 
counties,  was  appointed  for  such  of  the  pur- 
poses of  the  Association  as  could  be  effected 
locally ;  and  Mr.  John  Sudlow,  jun.,  of  Man- 
chester, has  been  appointed  the  Honorary  Se- 
cretary of  the  Association  for  that  part  of  the 
kingdom.  The  Committee  of  Management, 
whue  they  have  seen  with  satisfaction  such  an 
accession  of  gentlemen  from  many  other  parts, 
as  affords  the  prospect  that  other  districts  will 
speedily  be  furnished  with  distinct  Sub-Com- 
mittees and  Secretaries  for  local  purposes,  con- 
caved that,  for  the  present,  the  progress  of  the 
Association  would  be  best  promoted  by  the  an* 
pointment  of  one  (k)mmittee  for  the  rest  of  tne 
Kingdom,  with  power  to  add  any  Members  of 
^  Aseociation  to  their  numbers.  This  power 
will  enable  them  to  associate  with  themselves 
those  gentlemen  in  all  parts  of  the  country, 
who  may  be  willing  to  assist  in  the  formation 
of  the  Sub- Committees,  and  the  appointment 
of  Provincial  Secretaries  in  other  quarters;  an 
object  which  the  Committee  of  Management 
deemed  of  great  importance,  and  are  desirous 
to  accomplish  as  soon  as  circumstances  mVL 
permit 

III.  They  next  proceed  to  the  Ir^ormation  to 
.     be  collected  and  Submitted  to  Parliament. 

The  next  and  more  extensive  object  was  to 
adopt  means  for  obtaining  from  the  proleasion 
at  large,  and  every  other  availat^  souree,  fuU 
information  on  all  the  points  which  it  mi^t  be 
deainble  to  bring  under  the  censideratioB  of 
parfiament,  whether  afieeting  the  penend  admi- 
nistratioa  of  the  law,  or  the  peculiar  grievances 
of  the  protesiimi  aad  mare  cspacklly  to  ob- 


tain accurate  statements  of  such  facts  as  it  may 
be  important  to  establish  before  a  Parlisunen- 
tarv  Committee. 

It  is  obvious  that  these  important  subjects 
could  be  managed  only  by  a  judicious  sub- 
division of  labour.  Sub-Committees  have 
thereupon  been  formed,  whose  attention  is  di- 
rected to — 

!•  Parliamentary  Proceedings. 

2.  Common  Law. 

3.  Equity. 

4.  Conveyancing. 

5.  The  office  and  status  of  Attorneys,  their 
rights  and  privileges ;  and, 

6.  What  ma^be  termed  the  grievances  of 
the  profession,  particularly  as  it  is  affected 
by  unjust  and  unequal  taxation,  by  the  en- 
croachments of  unqualified  persons,  and 
the  unsettled  and  inadequate  scale  of  fees 
and  emoluments. 

Reports  upon  some  of  these  points  have 
already  been  made  to  the  Committee  of  Man* 
agement,  and  will  be  afterwards  adverted  to. 

A  Third  Address  was  issued  by  the  Commit- 
tee on  the  11th  Feb.  1848,  which  will  be  found 
in  the  Appendix. 

rV.  The  labours  of  the  Committee  of  Manage- 
ment and  its  Sub-Committees  are  next  stated, 
vis.,  let.  Law  Bills  ta  Porlicimea/. 

While  these  inquiries  were  in  progress,  the 
Committee  of  Management  have  watched  the 
several  bills  introduced  during  the  present  Ses- 
sion of  Parliament  affecting  the  Administration 
of  the  Law,  and  have  given  to  such  measures 
their  best  attention. 

A  considerable  proportion  of  these  do  not 
affect  the  interests  either  of  suitors  or  practi- 
tioners, and  with  regard  to  the  rest,  the  Com- 
mittee have  taken  such  measures  as  appeared 
to  them  useful  and  expedient. 

The  following  measures  may  be  briefly  no- 
ticed:— 

In  the  bills  introduced  by  the  Attorney  and 
Solicitiv-General  relating  to  the  duties  of  Jus- 
tices of  the  Peace,  and  regulating  the  holding 
of  Courts  of  Special  and  Petty  Sessions,  the 
Committee  are  of  opinion  that  provision  should 
be  msde  lor  appointing  qualified  Attorneys. 
only  to  fill  the  office  of  Clerk  to  these  CourU. 

Some  of  the  clauses  in  the  Bill  for  Promote 
ing  the  Public  Health  were  objectionable  in 
their  original  form,  as  vesting  the  appointment 
of  the  Clerks  of  Parochial  and  other  Public 
Boards  in  the  Government,  but  the  Bill  haa 
been  amended,  in  this  and  many  other  particur 
lars,  whereby  the  appointment  of  such  Clerks 
will  be  left  in  the  hands  of  the  local  authorities* 

The  bill  to  amend  the  procedure  in  respect 
of  Orders  for  the  Removal  of  the  Poor  appears 
to  be  uAobjectionaUB  in  itself,  but  it  does  not 
remove  the  grievance  existing  under  the  Poor- 
law  Acts,  by  which  the  Boards  of  Guardians 
mayr  appoint  unqualified  persons  to  conduct 
their  Legal  business  at  tne  Petty  Sessions, 
though  they  are  prohibited  from  acting  at  the 
Quarter  Sessiona* 

Q  5 
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The  Bin  introduced  by  the  Lord  Chancellor 
for  empowering  certain  officers  not  now  aothor- 
ized  to  administer  oaths  and  take  declarations, 
affords  an  opportunity  for  suggesting  an  im- 
portant improvement,  viz.  t)nit  all  affidavits 
shonid  be  sworn  and  filed  at  the  Record  Office, 
instead  of  at  a  separate  Affidavit  Office,  and 
that  all  Solicitors  should  be  allowed  to  admi- 
nister oaths,  as  wtSL  in  town  as  in  the  country, 
and  without  any  special  commissios.  These 
points  have  been  considered  by  the  Equity  Sub- 
committee, and  have  also  been  attended  to  by 
the  Incorporated  Law  Socie^. 

There  is  also  a  bill  for  abcMiahing  some  of  the 
Offices  in  the  Petty  Bag  of  the  Court  of  Chan- 
eery,  the  profisions  of  which  are  advantageous 
in  several  respects.  IsC.  It  puts  an  end  to 
some  expensive  maecuree.  2nd.  It  enables  at- 
torneys and  solicitors  to  practise  in  tiiat  office 
without  the  intervention  of  a  aide  derk;  and, 
3rd.  The  only  remakning  officer  in  this  depart- 
ment must  be  a  duly  qualified  attorney. 

The  bills  relating  to  Joint  Stock  Compuiiee 
and  the  audit  of  Railway  Accounts  appear  to  be 
useful  measures,  the  former  of  which  will  pro- 
bably  lead  to  valuable  improvements  in  the 
practice  of  the  Court  of  Chancery,  by  introduc- 
ing into  the  Master's  Office  a  mode  of  proce- 
4nre  very  similar  to  that  in  uae  before  Conimis- 
sioners  of  Bankruptcy. 

2nd.  Defects  in  Equity  Procedure,  and  Pro- 
pased  Remedies, 

The  Sub-Committee  on  the  practice  and 
course  of  procee^ng  in  the  Courts  of  Equity 
have  made  a  Report  on  that  subject,  which  has 
been  maturely  considered  by  the  Committee  of 
Management,  and  they  proceed  to  set  forth 
Bome  of  the  ensting  defects  which  have  been 
pointed  out,  and  the  improvements  which  they 
recommend. 

The  dela^  and  erpense  at  present  attendant 
on  proceedmgs  in  tne  Court  of  Chancery  are 
so  great  as  to  close  its  doors  against  all  except 
the  higher  classes  of  the  community.  No 
honourable  prartitionsr  thinks  of  recommend- 
ing a  suit  unless  for  amoonts  not  much  under 
1,000/. 

Owing  to  this  defect  of  our  judicial  institu- 
tions, indindual  wrong  is  inflicted  without 
redress,  and  frauds  as  to  trust  property  'and 
offences  against  the  most  confidential  rela- 
tione may  bo  almost  said  to  be  encouraged  by 
law,  because  permitted  to  pass  with  entire  im- 
punity. 

The  Committee  wish  it  to  be  observed,  that 
in  whatever  alterationa  they  propose,  one  rule 
they  have  mvariablv  kept  in  view,  that  of  opt- 
ing new  methods  of  procedure  without  abolish- 
ing the  old,  ttnrtfaer  than  may  be  found  to  be 
essentially  necessary ;  such  new  methods  to  be 
by  way  of  dtenurtive,  uid  not  by  way  of 
^ufostitotioBi  thm  leaving  it  to  experieoce 
to  ^determiae  tlie  cemporative  valne  of  each 
method. 

Wm  regard  to  thspr^tetioe  qf  the  Court, 
Hhief  reeofom^itd^^l.  That,  when  all  parties 
consent,  Courts  of  Equity  shalt  h^  M  libeity  to 


exercise  a  jurisdictian  on  potion  in  all  caaes 
whatsoever,  so  as  to  supersede  the  ezpenas 
of  bills,  answers,  and  evidence  on  interrog- 
atory. 

2.  That  the  practice  of  allowing  special  cues 
for  the  opinion  of  the  Court  as  established  in 
the  Courts  of  Law  by  the  Statutes  3  &  4  W.  4« 
c.  42,  s.  25,  should  be  extended  to  Courts  of 
Equity. 

3.  As  a  consequence  tiiat  the  practice  of  the 
Courts  compelling  in  aU  cases,  enqoines  for 
parties  or  taking  accounts  should  be  greaftlj 
modified. 

4.  That  where  all  parties  consent,  a  primary 
jurisdiction  should  be  given  to  the  Master  in 
all  cases  of  equitable  account,  and  tfattt  sQch 
jurisdiction  should  be  absolute  (subject  to  an 
appeal)  or  otherwise;  that  a  jurisdictioii  be 
given  to  the  Master  to  entertain  the  matter, 
without  order  of  reference,  but  snbiecat  to 
confirmation  and  further  direction  by  tbe 
Court. 

4.  The  same  principle  may  be  usefully  ap- 
plied to  all  that  class  of  cases  on  which  a  re-> 
ference  to  the  Master  is  almost  of  course ;  audi 
as  compromising  suits,  arrangements  when  the 
parties  interested  therein  are  not  sui  juris,  ]»o- 
posals  for  marriage  of  wards,  and  for  iralfs  by 
private  contract 

5.  Also  primary  jurisdiction  for  the  appoint- 
meiat  of  new  trustees  where  there  is  no  power 
of  new  appointment  in  the  instrument  frnarini^' 
the  trust,  or  none  capable  of  being  exerctae4» 
and  likewise  to  approve  of  nudntenance  aad 
guardian  for  infants. 

6.  Also  to  grant  stop  orders  on  fonda 
Court,  and  to  authorise  the  Master  to  i 
such  other  orders  as  may  be  expedient  in  i 
where  the  parties  consent. 

To  take  the  consent  of  married  women  to 
payments  out  of  Court  to  their  husbands. 

With  regard  to  the  state  of  the  Ofiosa^  Ifte 
Committee  suggest— 11^  establishment  of  a 
thorough  system  of  supervision  of  the  Offioesb 
so  as  to  detect  delays  and  negligence,  and  to 
supply  to  the  Ofiice  the  present  want  of  mokiva 
to  exertion,  and  to  see  that  there  is  a  snfficjgiit 
Staff  in  every  Department  for  the  duedisrhaiy 
of  the  Official  Business. 

With  regard   to  the  mode  qf  tmnsmeimf 
Ofidal  Business*— It  is  reconunended  that  1w 
Record,  Affidavit,  SubpoBua,  and  Report  OIRcea 
be  consolidated,  and  that  all  documents  nov 
filed  in  the  Examiner's  and  Register's  Office^ 
be  filed  there,  and  that  the  practice  as  to  fiHiqg 
Records,  Pleadings,  Examinations,  and  Afli<ia 
vits  be  altered,  so  as  to  establish  one  Reconl 
Office  for  the  Court  in  which  the  Bill,  Answer, 
and  all  the  other  proceedings  in  one  cause,  (not 
the  Bill  and  Answer  only  as  at  present,)  innid- 
ing  Affidavits  and  other  Enrioence,  Petitions. 
Orders,  Reports,  snd  aU  other  Official  Docsa^ 
ments  be  nled  chvondogicall^,  in  a  aepanis 
and  £stinct  farm,  and  bound  m  a  sepaiate  aad 
distinet  wiianiey  and  indexed  by  the  aaaa  af 
the  Testator,  snd  otherwise,  as  weU  by  Fkinp 
tiiPs  and  Dctadant's  names,  so  that  pwhlir 
beeaiii^hadthavBto.  .i 
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A  great  tariety  of  needless  and  ezpensivfe 
foims  mi^t  also  be  dispensed  with  by  consent, 
rack  as  the  inroduetion  of  Original  'V^^s  in 
Court,  Confirmation  of  Reports,  double,  or 
even  treble  Petitions  to  procure  out  of  Coort 
the  money  of  manied  women.  Subpoenas  to 
hear  Judgment,  Bills  of  Revivor,  and  common 
Supplemental  Bills  (where,  at  law,  suggestions 
on  the  Ron  answer  the  same  object). 

Is  to  tki  BaMng  Department  rf  the  Omrt. 
—To  require  (as  was  done  under  the  Slave 
Compensation  Act,  and  is  done  in  Ireland,)  the 
Accountant-General  to  invest  and  accumulate 
Dividends  from  time  to  time,  when  once 
ordered,  without  application  by  the  parties  from 
half  year  to  half  yetu". 

To  dispense,  as  is  done  by  the  Accountant- 
(leaersl  in  Bankmptcy,  with  powers  of  at- 
torney (wiiieh  are  only  necessary  to  pass  legal 
ertates,)  and  to  raipiite  him  to  act  on  kttm, 
or  such  other  authority  as  may  be  sufficient  in 
kw  to  bar  the  party  receiving,  the  solicitor 
verifying  such  authority. 

As  to  Evidence, — To  extend  the  Common 
hnr  Rides  regarding  the  Admission  of  Docu- 
meots  to  Courts  of  Equity. 

The  Committee  would  also  observe,  that  in 
all  change  of  practice,  the  Solicitors,  as  the 
only  members  of  the  Profession  personally 
known  to,  and  personallv  selected  by  the 
Suitors  of  the  Court,  ana  the  only  parties 
pasonsny  entrusted  by  them  as  their  confi- 
dential agents,  and  best  acquainted  with  the 
detsOf  of  practice,  should  in  future  be  con- 
wlted. 

3fd.  Pnpond  Impromemejids  t«  Commom  Lno 
Praetiee, 

The  Committee  have  also  taken  into  con- 
sideration tlM  state  of  the  Practice  and  coone 
of  proceeding  in  the  Common  Law  Courts^, 
and  woold  odl  the  attention  of  the  Mem- 
bers of  the  Association  to  some  of  the  de- 
fects and  inconveniences  which  impede  the  ad- 
nanistiation  of  Justice  in  those  Courts,  with 
vwastioiw  for  improving  the  mode  of  pro- 
CHuae.  Some  of  tliose  defects  and  inconvn- 
mences  may  be  removed  by  Rules  of  Court, 
hut  others  will,  probably,  require  the  sanction 
of  Parliament.  In  the  Bill  which  may  be 
brought  in,  if  these  suggestions  are  adopted, 
an  Enactment  should  be  proposed  similar  to 
^  in  the  Lam  Amendment  Act,  3  &  4  W.  4., 
C42;  and  the  Chancery  Act,  4& 5  Vict.  c. 52, 
by  which  the  judges  are  authorized  to  make 
orders  for  the  unprovement  of  the  practice  and 
<ioor8e  of  the  proceeding  whidi,  if  not  revoked 
bj  a  reaolntio^  of  the  Houses  of  Parliament 
vbhin  a  hmited  time,  have  the  force  of  an  Act 
ofPadiament. 

Great  inconvenience  and  expense  are  oocar 
ttoned  from  the  present  practice  of  trying 
QMes  in  Term  Tfane,  aKhof  the  seveml  lArai- 
aon  Law  Ceevls  silting  sepmtely. 

A  krger  number  of  causes  is  included  in  ihe 
daOy  list,  than  can  usually  be  tried,  and  a 
second  and  sometimes  a  third  day's  attendance 
becomes  necessary.-  - 


It  is  snggested,  ibdt  a  General  Trial  lAst 
should  be  made  out  each  Term,  in  which  the 
causes  for  all  the  Courts  should  be  entered, 
and  that  one  of  the  Judges  should  sit  o&a^ 
Btantly  to  hear  such  trials,  first  in  Middleao^ 
and  next  in  London;  and  when  the  Courts  arv 
removed  to  the  locality  of  the  Inns  of  Court» 
those  sittmgs  may  be  consohdated. 

A  certain  nmnber  of  causes  should  be  en^ 
tared  for  eadi  day,  estimated  by  the  average 
nnmber  usmdly  disposed  of,  or  rather  under 
that  average,  for  it  is  a  much  less  giievanee 
that  tha  juto  should  rise  an  hour  or  Vma 
earlier,  when  he  has  goiie  through  his  list,  than 
that  the  suitors,  witnesses,  &c.,  should  be  ve* 
ifuired  to  attend  a  second  day.  Besides,  then 
is  danger  that  in  order  to  avoid  the  expenae 
and  tnmble  of  another  attendance  unjust  com- 
promises may  be  sidimntted  to  or  refoieneei 
take  place,  when  a  trial  by  jury  is  the  fitter 
counM. 

It  iB  also  suggested  that  one  Judge  shonkl 
ait  mXerm'nme  to  hear  all  Motions  of  a  prac- 
tical nature  without  r^ard  to  the  Court  in 
wliich  the  Action  may  be  brought. 

Great  incouTemence  arises  from  the  preaertt 
practice  respecting  Motions  for  New  Triala 
which  are  confined  to  the  first  four  days  of 
Term,  unless  leave  be  given  to  move  a£taw 
wnrds. 

It  is  snmsted  that  Notice  should  be  given 
of  intendMlMotions  for  New  TVials,  that  a  list 
shmild  be  formed  of  such  Motions,  and  thnt 
the  Attorneys  shoold  enter  the  causae  for  whi^ 
such  Motions  are  to  be  made  two  days  befioie 
each  Term,  and  that  the  motions  should  then 
come  on  in  rotation. 

The  fictions  which  were  invented  to  give  jm- 
riadictioQ  to  the  Common  Pleas  by  the  Writ  of 
Qeare  Claummfrt^,  and  the  Quo  ^ftniif  in 
the  Exchequer,  having  been  abofiahed,  aaA 
nnifbnnity  g^  process  established  udl  all  the 
Courts,  tne  time  seems  to  have  arrived  far 
making  correqwnding  allevafticms  in  the  Action 
of  Ejectment,  and  adapting  the  proceeding  to 
the  true  state  of  the  qdeetkm  to  be  tried.  This 
alteration  ia  important  not  only  for  facilitating 
the  proceedings,  hot  to  remove  the  difficult 
which  often  occiu'S  in  regard  to  the  reooverj  <n 
costs. 

The  valuable  time  of  one  of  the  Judges  is 
taken  up  in  hearing  iAtariecotory  uipUcaCions 
of  a  routine  nature  in  tlw  comae  of  an  aetkm 
whidi  might  be  effsctnally  disposed  of  by  cm 
of  the  Mastera  sitting  at  Chambers  for  tfait 
porpose,  and  ench  Miater  ought  also  adnd- 
nister  oaths  and  trensaci  ether  formal  bnsi- 
neas.  At  pieesnt  a  krpe  mass  af  businesa  ia 
inconveniently  ciepwded  faito  a  short  spaeeof 


Hw  Comnittee  propose  that  one  of  tfto 
Mastere  shoold  hear  aU  annunonsee  rehiting  tn 
the  pmetice  of  the  Gonrt,  reserving  questions 
of  Ffaacfing  and  Eeidenee  to  be  determined  by 
one  «f  the  Jndoea* 

Notwithatanding  the  improvements  effiNted 
the  Uniferadly  of  Process  Act,  eeo- 
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exUt  in  the  counties  of  Lancaster  and  Durham, 
where  Mandates  must  be  obtained  from  the 
Palatine  authorities  before  the  writs  can  be  exe- 
cuted. This  delay  and  expense,  with  the  extra 
fees  on  Interlocutory  proceedings  have  been 
aboHshed  in  Cheshire,  and  ought  now  to  be  re- 
moved from  the  other  counties  Palatine. 

At  present  it  is  held  that  the  authority  of  the 
attorney  to  enter  satisfaction  for  judgment  is 
insufficient,  and  that  every- one  of  several  pbdn- 
tiffs  must  give  his  authority.  It  frequently 
happens  that  one  of  them  is  abroad  or  not  ac« 
eessible  at  a  time  when  satisfaction  is  urgently 
required,  and  delay  and  expense  are  unneces- 
sarily incurred.  It  is  therefore  recommended 
that  the  authority  of  the  plaintifTs  attorney 
should  in  such  case  be  sufficient. 
-^  The  Committee  further  suggest  that  the 
Channel  Islands  should  be  made  accessible  to 
the  jurisdiction  of  the  Courts  at  Westminster, 
and  that  effect  should  be  given  there  and  in 
Scotland  and  Ireland  to  judgments  obtained  in 
any  of  the  Courts  here,  and  in  like  manner  the 
judgments  of  those  Courts  should  be  rendered 
available  in  the  Courts  at  Westminster  as  are  the 
judgments  of  the  Local  Courts,  and  to  a  certain 
extent  Decrees  and  Orders  in  Chancecy. 

Much  responsibility  which  did  not  formerly 
wist  attaches  to  the  attorney,  and  much  addi- 
tional expense  to  the  client,  in  renewing  the 
writs  to  prevent  the  operation  of  the  Statute  of 
Limitations.  It  is  proposed  that  instead  of  a 
renewal  every  four  months,  the  writ  if  returned 
and  entered  on  the  Roll  should  continue  in 
force  for  dve  years,  provided  it  be  registered  in 
a  book  to  be  kept  «>r  that  purpose,  and  the 
registry  should  be  renewable  every  succeeding 
fiveycars,  if  need  be. 

The  Rules  of  Taxation  between  party  and 
party  which  formerly  subjected  the  successful 
part)r  to  a  large  share  of  extra  costs  have  been 
considerably  relaxed,  but  not  to  the  extent 
which  appears  to  be  just.  It  is  submitted  that 
the  discretion  of  the  Taxing  Officers  should  be 
extended. 

The  Sub-Committee  have  suggested  various 
other  points  of  improvement  in  the  practice  of 
.the  Court,  but  which  in  a  General  Report  it  is 
•unnecessary  to  detail* 

4tk  Th^  Practice  of  Cwveifoncmg. 
With  respect  to  the  Law  of  Property  (md  th^ 
Practice  of  Cottrcyonet^,  the  Committee  have 
but  little  to  submit  to  the  General  Meeting. 
No  bill  on  these  subjects  has  been  brought 
during  the  present  Sessions  into  either  of  the 
-Houses  of  Parliament;  but  the  Members  are 
no  doubt  aware  that  Cornmissieners  are  sitting 
with  a  view  to  the  relief  of  the  burthens  upon 
^d.  The  Convevandng  Sub- Committee^  the 
Meoftbers  of  whicn  reside  in  distant  parts  of 
the  country,  are  not  yet  prefmred  witk  any 
suggestions;  and  considering  the  great  hn- 
iwrtance,  as  wril  to  the  public  artke  profes- 
sion, of  any  material  change  in  thai  bralsckof 
pmctice,  and  more  espraally  to  provincial 
practitioners,  the  Committee  of  Management 
neommend  that  some  more  Memben  of  the 


Association,  in  different  districts,  be  added  to 
the  Sub-Committee,  in  order  that  the  fallest 
information  mav  be  obtained  on  the  variotu 
parts  of  the  subject,  and  the  opinions  of  the 
profession  in  general  collected  thereon. 

[The  other  topics  of  the  Report  shall  be  stated 
in  our  next  number.] 

MASTER  FABRER'S  PAMPHLET 

ON  THB 

MASTERS*  OFFICES. 

The  "  Observations  on  the  Offices  of 
the  Masters  in  Chancery,  with  Extracts 
from  the  Books  and  Notes  of  one  of  the 
Masters,*'  by  Master  Farrer,  will  be  lead 
with  great  interest  and  respect  by  all  the 
practitioners  in  Chancery.  The  object  of 
the  Pamphlet  win  be  best  explained  by  the 
following  very  judicious  Preface:— 

"  Some  apology  is  necessary  for  a  publication 
such  as  the  following  by  a  Master  ot  the  Comt 
of  Chancery.  Such  an  apology  is,  it  is  to  be 
hoped,  to  be  found  in  the  present  state  of  pub- 
lie  feeling  with  regard  to  the  Masters'  Officer, 
in  the  frequent  suggestions  made  ibr  the  pur- 
pose of  altering  and  improving  tbeoi,  and, 
above  all-in  the  general  wficicncy  of  accorate 
knowledge  of  the  business  transacted  in  them— 
a  deficiency  naturally  arising  from  its  very  mil- 
cellaneous  character  and  from  the  wast  of  pub- 
licity in  thd  conduct  of  it  To  supply  in  some 
degree  this  deficiency,  is  the  principal  object  of 
the  following  obser^'ations,  as  well  as  the  ex- 
tracts from  My  books  and  notes  appended. 
The  latter  have  been  made  from  time  to  time, 
as  the  questions  arose,  for  practical  purposes 
only,  and  without  the  remotest  thought  of  pub- 
lication ;  they  are,  therefore,  loose  in  laof(iuge 
and  argument.  They  are  put  forward  simply 
and  solely  as  illustrations  of  the  nature  of  the 
ouestions  which  arise  before  the  Masters,  of 
the  modes  of  practice  by  which  the  business  in 
their  offices  is  regulated,  wid  the  manner  in 
which  it  is  usually  carried  on. 

•'The  inddcement  to^blish  these  extracts 
intheir  present  form,  wises  from  my  wish  to 
lay  before  the  public  a  genuine  statement  of 
wnat  goes  on  in  a  Master's  Office.  To  have 
re-cast  or  corrected  the  notes  would  have  en- 
dangered my  real  object-^  fsMM  rcpresenu- 
tion  of  thereali^. 

''  If  these  ObsemtioM  and  fittracts  are 
found  to  contribute  any  useful  jnformalioB, 
horwerer  trifling,  upon  a  d«partment  of  ^ 
and  growing  importance,  I  shall  have  attained 

the  object  I  havn  i«  view.^' 

We  shall  endeayour  in  our  next  number 
to  give  a  full  notice  of  the  contents  of  tws 
very  appropriate^  well-timed|  and  bigUj 
important  work* 


QkuHom  at  the  BamuMoHon^ 
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auEsnoNs  at  the  examination. 

TrimUy  Term,  1848/ 

BAHMftUPTCY,  AND  PkACTICB  OF  THB 

C0UST8. 
Fiat 

What  persons  are  liable  to  bankniptcy,  and 
what  peraona  are  not  liable  ? 

State  fthortly  the  proceedings  for  striking  a 
docket  ind  issuing  a  fiat. 

What  proceedings  take  place  at  the  meeting 
to  open  the  fiat  ? 

To  what  allowance  is  the  bankrupt  entitled 
nnder  the  fiat  ? 

By  whom  ia  the  sdicitor  to  the  fiat  ap- 


What  lien  for  costs  has  the  solicitor  to  the 
fiat? 

Assiffuees, 

At  what  time,  and  in  what  manner^  are  the 
anignees  chosen  f 

What  interest  do  the  assignees  take  in  the 
bankropt's  property  ? 

Does  an  tne  [Minkrupt's  property  vest  in  his 
usigneeSy  or  are  there  any,  and  what,  excep- 
tions? 

What  are  the  general  duties  of  the  creditor's 
assignees?. 

By  whom  are  the  official  assignees  appointed, 
and  what  are  their  general  duties  ? 

Are  the  assi^ees  personally  liable  to  the  so- 
Ucitor  to  the  fiat  if  tl^ey  have  not  funds  in  their 
bands? 

The  Mmkmpt'e  Cert^eate, 

By  whom  is  the  bankrupt's  certificate  granted, 
and  does  it  reqpike  anr  eonfirinatioB  ? 

How  does  tae  certificate  affect  the  bankrupt  ? 

Gan  an  uncertificated  bankrupt  acquire  pro- 
It  BO,  can  heretaiii  it  against  any,  and  what. 


CaiMiNAL  Law  and  Procbsdinob  bxvorb 

Magistrates. 

Jwrisdietum^ 

Name  the  Supreme  Court  of  crimiiiil  juris- 
diction in  BnffUuid  ? 

What  ia  the  esdustve  jurisdiction  of  the 
Coaitof  Qneen^s  Bench  orer  the  other  Supfeme 
Comts  of  CoraBMi  Law  at  Westminster? 

State  any  exemptions  of  persons  and  crimes 
from  such  jurisdiction. 

State  the  nature  and  jurisdiction  of  the  Court 
of  Quarter  Sessions :  its  duties,  proceedings  in 
it,  punishments  it  may  inflict,  and  appeal  from 
its  decisions. 

What  is  the  Court  of  Petty  Sessions— its  na- 
ture and  jurisdiction,  the  suhjecta  usually 
brought  under  its  cognisance^  and  mode  <n 
procMding  therein? 

[*  For  the  Questions  on  Common  Law, 
fixity,  and  Conyevandng,  see  p.  206,  ante. 
We  have  suhdividea  several  of  the  Questions, 
m  order  that  the  student  may  more  distinctly 
'  I  their  bearing.] 


Of  the  nature  qf  Qfences. 
How  are  offences  which  are  aubject  to  in- 
dictment at  the  suit  of  the  Crown,  divided  in 
the  English  law? 

High  Treason, 

What  is  the  crime  of  high  treason  ? 

Mention  the  first  Statute  of  Treasons,  and 
the  act  confirming  it  and  repealing  all  interven- 
ing statutes. 

State  the  offences,  in  different  branches,  held 
to  be  treasons,  comprehended  in  those  two  first- 
mentioned  acts. 

State  the  offences  which  have  been  declared 
to  be  high  treason  since  the  confirming  act 
above-notioed,  and  which  are  so  at  the  present 
day. 

Mention  anv  enactments  having  relation  to 
this  crime  in  the  present  reign,  and  their  pur- 
port. 

Felony. 

What  is  fdony  in  its  general  acceptation  ? 

State  how  die  term  now  applies. 

The  punishment  of  death  having  been  in 
many  instances  taken  awav,  state  some  cases  m 
whien  it  atiU  remains,  ana  the  statutes. 

Malicious  Mischief  or  Damage. 

State  the  nature  of  malicious  mischief  or 
damage. 

What  is  the  principal  enactment  that  pro- 
vides against  this  class  of  offences  ? 

By  whom,  and  in  what  manner,  is  the  juris- 
diction under  that  enactment  exercised  ? 

State  some  of  the  different  acta  of  malicious 
mischief  which  are  feloniea. 
Biot. 

State  what  are  riots,  routs,  and  unlawful  as^ 
semblies,  and  the  powers  of  justices  of  the 
peace  to  suppress  them. 

What  is  the  mode  of  prosecution  for  these 
offences,  and  punishment  on  conviction  ? 

What  is  the  Act  commonly  called  the  Riot 
Act? 

State  its  provisions,  and  the  duties  of  justices 
of  the  peace  under  it. 

Misdemeanor, 

Define  a  misdemeanor. 

State  some  instances  of  the  offence,  the 
modes  of  plt)6ecntion  usually  adopted,  and  the 


Conefitmg^ 

Defiiie  the  crime  of  conspiracy,  the  mode  of 
prosecution  for  it,  and  the  punishment. 

Prine^al  and  Acosemnes. 

In  what  olass  of  crimes  are  Uiere  accessaries  f 
In  what  none? 

State  the  several  kinds  of  accessaries. 

Wkat  was  the  gencnd  nde  of  the  ancient 
common  kw  as  to  the  poniafament  of  acces* 
sairiea? 

Hm  the  Statute  Law  made  provision  for  the 
puniriiment  of  accessaries  ? 

la  this  punishment  the  same  as  that  of  tiie 
principal  or  otherwise,  and  state   some  in* 


af)«  Suggested  ImprctmumUm  Ae^ 

PrevenHmg  Offmeen. 

Mention  the  statate  which  re^atas  the  ez- 
hibhiDg  articles  of  the  peaee. 

State  the  nature  of  these  artidesy  the  object 
of  exhibiting  them,  and  the  mode  of  proceed- 
ing. 

Magistrate^  Liability, 

How  far  are  naagistrBtes  responsible  for  acta 
done  in  the  exercise  of  their  magisterial  cajpsb^ 
city? 

What  is  the  mode  of  proceeding  agunst  them 
civilly  or  criminally,  and  m  ei&er  case  what 
notice  are  they  entitled  to — ^the  object  of  such 
notice,  and  how  may  they  avail  themselves  of 
it  to  put  a  stop  to  the  proceedings  i 

SUGGESTED  IMPROVEMENTS  Ef^THE 
LAW. 


LANDLORD    AND    TENANT. 

Great  losaea  are  continiiftUy  being  soetaiBed 
\f  landlords,  in  coneequence  of  tenants  reraov- 
iBg  their  goods^  whereby  the  huidloKL  is  de- 
prived of  Us  rent 

It  has  occurred  to  me  that  if  a  clause  was  in- 
troduced into  the  act  for  the  Relief  of  Insolvent 
l>Bbtors,  inreventing  tenants  so  demanding  their 
landlords  from  obtaining  the  benefit  of  uie  act 
iBBtil  ike  real  was  paid,  it  wonld  opcrste  most 
beneficially.  A. 

TRESPASS. — ^DAMAGE   FEASANT. 


As  the  law  now  stands,  the  occopter  of 
Is  entitled  to  distrain  and  impound  catUe  tres- 
passing on  his  land.  It,  however,  too  ofken 
n^pens,  that  although  the  damage  sustained 
does  not  exceed  Is.,  yet  the  farmer  most  uncon- 
-sdentiously  puts  on  20s,,  and  the  owner  has  no 
altemative  but  to  submit  to  the  imposition,  in 
<»rder  to  effect  the  restoration  of  the  cattte,  and 
this  in  a  majority  of  cases,  when  the  fault  Li  the 
the  farmer's  own,  arising  from  the  insnffideacy 
^f  his  fences.  A  reform,  leaving  the  quantum 
of  damages  on  the  question  to  a  magistrate, 
would  be  very  useM  and  prevent  litigation. 


IMPROVEMENT  OF   CHURCH  PROPERTT. 

Various  ecclesiastical  bodies  am*  lorde  of 
manors,  of  which  popykold  lands  are  holden  in 
the  immediate  vicinity  of  large  towns,  and  ca- 
pable of  great  hnprovement,  if  buHt  upon. 

The  lords  of  the  manor,  being  ecclesiastics, 
however,  do  sol  poisest  the  power  to  grant 
MM—este  denuse  to  loag  tenne  to  hind  tieir 
successors ;  the  consequence  is,  the  hsMiie  let  al 
a  grass-^nut  oaly. 

Dning  the  period  Dr.  Howky  held  the  see 
of  Ganterbiirj.aftaciww  obtamed  to  remedy 
the  defect,  and  to  enable  copyholders  mthe 
mmmoi  Laesbethw  pari  of  the  ne^to  gnnt 
fieenses  to  demise  isr  bEiMinf  nMfiBeiiB  at 
f^mmd'nuUf  OB  a  certifiaite  el  th*  UEiial 
vafaie  OB  •ath  ef  li»6xaee^e  sBvreyer,  ao  «b  to 
bind  his  successor.     The  result  is  bb  m^ 


ofMortgage^ 

meoae  URpreveKent  off  wbb  eepyiioyi  urauoiy 
held  of  the  manor  in  and  near  Yoik  Roaa, 
Lambeth. 

Prior  to  this  act  it  was  thought  the  Arch- 
bidiop  cOTdd  not  bind  has  saceesaor;  As  era- 
sequence  was,  no  one  woald  build  on  the  land 
held  under  the  see,  as  the  copyholder  might  be 
subject  to  pay  fines  on  the  improved  rent,  aod 
not  on  the  ground-rent  only,  as  at  present 

As  such  an  act  would  be  a  general  one  no 
fees  woidd  be  payable ;  the  expense,  therefon, 
would  be  inconsiderable.  Civii. 

TRANSFER  OF  MORTGAGE. 

n  tke  Editor  of  tke  Legai  Observer, 
Sir, — Having  received  instructions  topn* 
pare  the  transfer  of  a  "mortgage  in  fee  with 
power  of  sale,"  I  consulted  Bvthewood's  Con- 
veyancing, vol.  8, 2nd  ed.,  by  Parken  and  Stew- 
art, for  a  preeedenl,  and  fonnd  at  page  303  a 
form  of  transfer,  in  which,  after  the  sssignaMBt 
of  the  debt  Mows  a  power  of  attorney  to  sue 
for  mortgage  debt,  ana  exercise  power  of  ide, 
&c.  I  am,  on  len^n^  this  precedent,  dirown 
into  a  stsite  of  perplenty. 

let.  Because  I  have  always  understood  tint 
bj  the  wierw  transfer  of  die  Biortgage  and  as. 
signmentof  the  debt,  the  covenants  forpif- 
ment,  power  ef  srie,  and  every  right  snd  pmr 
originally  vested  by  l3ienMr1^sa|rehrdw  mort- 
gagee, were  tiauafctied  to  asd  Decanw  vested 
in  the  traneferee  in  his  owb  rijriit  wiihont  saeh 
covenants,  and  power  of  sale  oeing  costdsed 
in  such  tnneirr;  wihtseBa  itt  the  precedent 
alluded  to  there  is  npowor  of  attorney  ior  ihe 
express  pnrpose  of  enabling  the  transfons  to 
exercise  those  powers  in  the  name  of  the  iirt- 

*^^     «  ^  -.— 

2ndly,  Because,  as  a  power  of  attorney  cimbi 

on  the  death,  of  the  principal,  I  cannot  sscof 

what  practical  use  it  would  be  of  in  niiis  caiei 

out  of  ten. 

SrfRy,  Becawse  Ae  mttoduHhin  of  apo«v 
of  attorney  causes  me  to  dofobC,  whether  on  the 
transfer  of  a  mortgage^  the  transferee  posseasa 
aU  the  xeiaedies  by  sale,  sokyoc  otherwise,  as- 
sessed by  the  original  martgi^fe  by  virtus  oc 
such  trnarfer,  or  whether  a  power  of  sttonef 
to  sast  ice.  in  the  nams  of  the  BMirtgsgw  s 
necessary.  I  find  that  Uiis  power  is  not  g^ 
in  other  precedents  of  minor  authoxi^. 

If  the  ri^ht  to  sue,  sellplcc.  ha  his  mm  nM 
vests  uk  the  transforee  on  the  esecntieaof' 
deed  of  traaslier  not  containing  a  power  (tfi(^ 
toraey,  why  k  the  power'  introdnrsd  iatous 
work  before  alluded  to  ?  It  has  caased  dam 
to  aiMe  in  my  sdnd  Um  would  never  hsvebaa 
exiateace;  it  nighft  wery  faiKlf  causeatfodfll 
or  yo«ng  attorney  to  aetso  higher  sstioati^ 
a  mortgage  debt  than  attaehse  to&chsiiB 
action,  wmch  on  its  assignment  wonid  refo^ 
the  |x>wer  of  attomejr  to  enable  the  assign  *p 
sne  in  the  ntmeoi  fb»  assignor,  becsa*  » 
ov  farar  sne  ev  wv  own  nsme. 

A  TOUBTG  ATTOWOt. 


SekMm  finm-  €brffi#iKlMH|^i .   Sfiymor  OmrU  .*  Lord  CktmeeUor. 
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SELECTIONS  FROM  CORJUi&PON- 
DENCE. 

COVlfrNICATIONS  BBTWBBN  COUlfSSL  AMD 
WITNB8B8B. 

I  ADMIT  that  it  is  not  usaal  for  comrael  to 
commQiiicate  direct  with  witnesses,  yet  it  is  by 
no  means  tmcommon.  I  remember  one  of  the 
leaders  of  the  Northern  Circuit,  afterwards  a 
judge,  having  a  witness  before  him  at  a  con- 
raltation. 

I  subjoin  also  an  extract  from  Sir  Samuel 
RomiDy's  I>iary  of  1805,  where  it  appears,  that 
as  counsel  for  the  then  Prince  of  Wales,  he  ex- 
amined Lady  Douglas  on  the  charge  against 
the  Princess  of  Wales. 

Dec.  31. — I  saw  Lady  Douglas  mth  Sir  J. 
Douglas,  Lord  Moira,  and  Lowten,*  at  Low- 
ten's  Chambers;  Lady  Douglas  answered  all 
questions  pot  to  her  with  readiness,  and  gave 
Her  answers  with  great  coolness  and  self-pos- 
nssion,  and  in  a  manner  to  impress  one  very 
much  with  the  troth  of  them. 


SIR  SAMT7SL    BOMILLy's    OPINION    OF    SER- 
JEANT HILL. 

"The  circuit,"  (i.e,,  the  Midland  Circuit, 
which  Sir  Saipuel  went  in  178^)  "  did  not,  in- 
deed, when  I  joined  it,  appear  to  be  overstocked 
with  talent.  At  the  head  of  it,  in  point  of  rank, 
though  with  very  little  buaiaess,  wis  Seijeaht 
HilJ ;  a  lawyer  of  very  profound  and  extensive 
loTDiBg,  but  with  a  small  portion  of  ni^ffment, 
and  without  the  hcvlty  of  making  ms  know- 
ledge useful.     On  any  subject  on  which  you 


^  Mr.  Lowten»  it  is  acarcdv  necessary  to  say, 
was  an  eminimt  solicitor. — RomiUy's  Life,  vol. 

l,p.446. 


consulted  himj  he  would  pour  forth  the  trea- 
sures of  legal  science  without  order  or  dis- 
crimination. He  seemed  to  be  of  the  last  order 
of  lawyers  of  Lord  Coke's  time>  and  he  was  the 
last  of  that  race.  For  modern  law  he  had  a 
supreme  contempt,  and  I  bave  heard  him  ob- 
serve, that  the  greatest  service  diat  could  be 
readied  to  the  country  would  be  to  repeal  all 
the  statutes  and  bum  all  the  reports,  which 
were  of  a  later  date  than  the  revolution." — Lift 
of  Sir  Samuel  Bomilly,  vol.  1,  p.  52. 


IKGORPOBATBD    LAW    SOCIETY    AND    THE 
CONDUCT  OF  THE  PROFESSION. 

Doubtless  many  advantages  have  residted 
from  the  Incorporation  of  this  Society— the 
pofession  has  most  decidedly  been  improved 
by  it — ^more  however  remains  to  be  done,  and 
it  has  occurred  to  me  that  if  a  svmmaiy  juri$* 
diction  were  vested  in  the  governing  body  to 
investigate  any  charge  or  compUdnt  against  anj 
member  of  the  profession,  and  to  suspend,  pro* 
secute,  or  otherwise  punish  him  for  misconduct 
to  a  Hunted  esctent,  and  subject  to  appeal.  It 
would  be  productive  of  great  benefit,  as  well  to 
the  public  as  the  profession.  X.  Z. 

CONVEYANCE   WITHOUT  CONSIDERATION. 

A,  dies  seised  of  a  freehold  estate,  which 
he  devised  to  his  niece  Anne.  She  has  a  sister 
Meay,  married  to  Joha  Cos,  who  penaides 
Anne^  the  devisee,  to  relinquish  the  property 
under  a  pretence  that  it  was  intended  for  hia 
wife.  Anne  accordingly  levies  a  fine  about  10 
years  ago,  and  conveys  ^e  property  to  Cos 
and  wtte,  hxHtnikomt  any  eonsuieraiion.  Is 
such  a  transaction  vriid,  and  can  it  be  set  aside 
on  a  Ittll  filed  in  the  Court  of  Chancery? 

Cnris. 


RECENT  DECISIONS   IN  THE  SOPEKIOR  COUKTS, 

XSVOBTED  »T  BAWHSTBJIS  OF  TBB   SSTEBAL  OOUB.TB. 


M»W^/V>»W^W>»»»^».W 


»Ms^^^^v^^^»^««fc/>^^^^^s/vw^ 


IikH  Cf^anallor, 
In  re  Wettbrooi.    July  7, 1848. 

bDKACT.— BSKUMBEATION  TO  COMlU'mUM. 

T%e  general  nde  tf  ,  that  n  eommttee  tf  (he 
estate  of  a  hmatie  is  not  to  hate  any 
allowaneefor  kis  time  or  trouble,  and  the 
eirenmstanees  must  be  very  special  to 
indnee  the  Court  to  depart  fitm  it. 

This  was  a  petitton  prayisig  Ux  the  eoafir^ 
■Btion  of  tho  Master's  report,  relative  to  the 

nof  certsBB  leases  of  booses  bdoagii^  to 
ooaftic's  estate,  and  it  prayed  idrArfltfer- 
•Bce  to  thaUastar,  to  iniiiiire  whetliec  it  woold 
be  paopcr  that  any  «nd  what  allosranee  slMvld 
fceaaadototheoammittfieof  theeatatafog  his 
^mble  and  atpOMe  in  reesiving  the  meIs  of 
>hs  luwtie'«  propofiy  aad  WMgHV  his  «glite^ 
tt  that  boEiwbt  appihiia  recetvtt. 


the  piopeity  comiated  pnadpally  of 
situale  in  vanoos  parts  at  a  conaiiderable  di** 
tance  frooi  each  oOier,  and  let  to  nearly  40  dii^ 
IcreEt  tenaosts,  at  rents  amounting  to  1,2002. « 
jmr,  ao  that  tho  tronUe  and  expense  of  recent 
lag  the  rents  and  managjng  the  property  warn 
liZygrait.  Theconmiittoethere£oiipio^ 
that  he  shonld  either  be  allowed  a  commisainn 
•f  5  per  cent,  lor  managing  the  property,  or 
thnt  «  vecmsr  should  be  a^ioiBted.  Tfaf 
Bwpina  inooaae,  alter  providing  for  the  attew? 
aace  made  for  the  huiatic's  maintenance^  «n| 
ufwapdaof4002.  He  cited  BmpmfU  Fmmm^ 
im  reJBrringim,  Jac 404;  In  re  Errmgtom,  S 
Bflse.  W ;  SUfocd  on  Lonacir,  2ad  ed^ 
p.  28S. 
.  Mclieawilertheueztofkin. 

Mr.  9eiM%fl4^for  the  heir  at  kw. 

TRm  Lord  GMWsBer.  naid,  it  coold  not  be 


forihn 


of  the  huMtic*8 
aknild  be  paid  for 


that  the 


SIO 


SvperkrOmUi  l^ri CknamOtit^^tkiUfg^Vm  iAmttB»m 


rents,  and  asked  whetlier,  in  the  event  of  tin 
allowance  not  being  made,  the  committee  woold 
retire  ?  His  counsel  not  being  instructed  upon 
this  point,  the  petition  stood  orer. 

July  15.— The  petition  was  again  brought  en 
this  morning,  when  Mr.  Miller  stated,  that  it 
appeared  by  the  committee's  affidavit  that  he 
had  accepted  the  office  at  the  request  of  his 
mother  and  sister,  who  were  the  sole  next  of 
Idn,  and  under  the  impression  that  he  was  to 
be  allowed  a  fair  remuneration  for  his  trouble, 
and  he  therefore  should  decline  to  act  unless  a 
proper  commission  were  allowed  so  as  to  cover 
nis  expenses,  or  unless  a  receiver  #ere  ap- 
pointea. 

The  LardChaneMn-  said,  he  wished  it  to  go 
forth  to  the  public,  that  committees  of  the 
estate  of  lunatics  were  not  to  be  allowed  to  de* 
rive  any  benefit  from  their  office,  and  that  it 
was  against  the  rule  of  Court  to  allow  them 
any  remuneration.  As  the  committee  in  this 
case  stated,  he  was  only  desirous  of  being  reim- 
bursed his  expenses,  he  should  order  a  reference 
1^  the  Master  to  inquire  what  expenses  the 
committee  incurred  in  collecting  the  rents  and 
manag^g  the  property,  and  to  make  him  an 
allowance  in  respect  thereof,  but  not  exceeding 
51.  per  cent,  on  the  income. 


VMi  Court 
Serdefield  r.  Thaeker.     May  1»»  1B4S. 

RE  FRRBNGE.— CONTEMPT. — NOTICE. 

No  woUee  i#  wequiriUh^foreUminff  an  attftoh' 
iMiU  io  ea/orce  m  waher  mhtre  the  Hmmfor 
ammoerinff  ha$  tt^retL  JBmi  wktre  a  plam*- 
tiff,  during  a  r^trmce  to  oppwU  a  re^ 
cetvfr,  matfo  «•<&  a  01010  ^;itimfi^  an  end 
to  tht  ccmt9f  isMsrf  on  attaehmitU^  withtmt 
premouM  nolior,  agakut  one  tifike  d^md* 
ants^  the  CtinH  Swkmrged  tie  attaohmentt 
mtd  made  the  plamtifpaff  the  eeete* 
This  was  a  motion  to  discharge  as  irregular 
a  writ  of  attachment  iSMied  for  waai  of  an  an^ 
swer,  and  to  restrain  the  Master  from  proceed< 
ingwith  a  reference  made  to  him  under  the 
f<mowing  cittumstances  s**^The  person  against 
whom  the  writ  had  isAueii  was  the  principal 
defendant  in  this  cause.    The  time  for  him  to 
answer  expiti^  on  the  6th  of  Aprils  but,- in 
consequence  of  negodatfons  for  putting  an  end 
to  the  cause  by  appointing  a  receiver,  no  ait< 
swer  had  been  put  in. '  A  reforence  had  been 
made  to  the  Master  to  appoint  «  rseeiver,  and 
proceedings  wen  in  progress  under  it,  when 
the  plaintm,  without  notice,  issued  the  writ  in 
question.    On  tins,  ode  of  the  oo*defendants 
objected,  that  the  defondant  against  whom  the 
writ  had  isiued  could  not  be  heard  befsve  the 
Master  until  he  had  purged    fais  eontem|it. 
The  plaintiff's  solicitor  assented  to  this  propo- 
sition, which  seemed  to  have  been  admitted  by 
the  defendant  without  argument  and  in  con- 
•eouence  the  present  motion  was  made« 

Mr.  BoMpefl  and  Mr.  Malime  for  the  motion. 
'  Mr.  CamMm,  in  the  abaence  of  Hfr.  TWaer, 
contandsd  tint  no  nottee  was  teqtnslle '  Iwfore 


the  writ*  wore  issued,  and  theiefoce  they  were 
not  imgiriar;  and  that  the  contempt  was  not 
reaUy  a  good  ground  for  stoopifig  the  proceed- 
inga  before  the  Master.  He  cited  King  t. 
Biyamt,  3  M.&  C,  19i;  and  WiUoaY, Ma, 
a  M.  &  a  107. 

Lord  Langdak  said,  be  was  sorrv  to  see 
such  psooeedings,  but  he  did  not  think  the 
attachment  was  technically  irregular.  Certainly 
it  was  not-  imperative  upon  a  plaintiff  to  give 
notice  of  his  intention  to  enforce  an  answer  by 
attachment^  and  he  did  not  gather  that  any 
acthre  means  had  been  used  to  induce  the  de- 
fendant to  think  that  an  answer  would  not  be 
required.  But  the  circumstances  of  the  caie 
were  such  as  to  induce  a  belief  that  no  ufwer 
woidd  be  called  for,  and  the  defendant!  oogbt 
not  to  stt^  for  having  acted  on  this  belief. 
The  conduct  of  the  plaintUTs  solicitor  wu 
somewhat  strange:  he  now  said  that  the  ob- 
jection taken  before  the  Master  was  bad,  and 
yet  he  had  assented  to  it.  But  as  no  wilful 
deeeptioo  appeared  to  have  been  practisedi  be 
thought  it  would  be  sufficient  to  oiicharge  the 
attarhmfnt.  The  phiintiff  must  pay  all  the 
costs,  and  the  defendant  have  three  weeks^time 
to  answer. 

In  re  Camac*    Jane  10»  1847. 

CONSTBtfCTlOK  0»  Wllil-.'*— MAtllTaNANCl. 

A  testator  directed  the  dividends  of  asm  of 
stock  to  be  paid  to  a  father  for  tke  main- 
tenance qf  his  daughter  until  tke  attained 
21  or  married  with  consent.  S)ke  nanied 
under  21,  and  without  consent:  Held,  on 
the  construction  of  the  wiB,  that  sle  was 
entitled  to  the  dimdends  which  aecnfd  be- 
tween her  marriage  and  her  altaimg  31. 

Sir  W.  Camac*  by  his  wiU»  dated  in  1835, 
gave  8,0002.  to  his  trustees,  to  invest  and  pay 
the  dindenda  to  his  brother  John  Camac  the 
elder,  uiltit  John  Oatnac«the  younger,  die  mj 
son^and.theoi}]y  daughter  of  the  laid  John 
Camac,  should,  as  to  the  said  son,  attain  the 
age  of  21  years,  and,  as  to  the  said  daughter; 
attdtt  that  age  or  marry  %Hth  die  consent  of 
the  said  John'  Camac  the  eider.  "  Such  in- 
tenet  and  dividends  to  be  received  by  hia  md 
brother,  and  be  applied  by,  him  in  the  mainte- 
nance eni,  education  of  the  «aid  childien,  vA 
w^en  and  aa  soon  as  his  said  nephew  sbooU 
attain  auch  age  /of  ^  years,  or  his  niece  tbooid 
attain  such  age  or  be  married  with  such  coo- 
sent  as  aforesaid,  upon  trust  to  pay  and 
transfer  one  moiety  of  such  sum  of  *>9??  *l^ 
the  stocks  and  funds  in  or  upon  which  tbe 
same  mi^  be  invested,  unto  each  of  them  hu 
said  nephew  and  niece,  to  and  for  hia  ana  hff 
own  proper  use  and  benefit ;  and  in  casahw  saia 
nephti^  shoidd  die  «ind6f  the  aee  of  31 V^ 
Of  hiir  siM  ntece  shonld  die  under  that  ap  «! 
unmarried,  then  he  gave  and  bequeathed  tue 
moiety  of  him  or  her  so  dying  unto  the  iw* 
vivor  of  them.*'  And  in  ease  both  bit  wij 
nefiAlew  aiard  niece  ahotfd  dia  undertheitfa 
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ag0  and  unmanied,  then  he  diraded  his 
tnutees  to  pajthe  interest  and  dividends  to 
luB  said  brother  for  life  for  his  own  nse  and 
benefit  On  the  10th  of  Jan.,  1848,  the  niece 
oarned  withoat  her  father's  consent,  and  in 
Aoffust,  1843,  she  attained  21.  The  nephew 
diednnder  21.  The  tmstees  of  the  wiU  paid 
the  monev  into  Cknirt  under  the  Tmstee  Act, 
10  &  11  Viet.  €.  96.  The  trustees  of  the  niece's 
anmige  settkment  now  presented  a  petition 
for  payment  of  the  money  to  them,  and  a  ques- 
tion was  raised  whether  they  were  entitled  to 
tknd  dividends  which  accrued  between  her 
ntfriage  and  her  attaining  21. 

Mr.  James  Parker,  for  the  petition,  con- 
tended that  the  trustees  were  entitled  to  these 
dmdends. 

Mr.  Humphrey,  contri»  urged  that  the  fund 
vu  given  to  the  fatli«r  to  increase  his  means 
during  the  minority  of  the  children,  and  he 
took  it  without  waarf  liability  to  aeeonnt  for  the 
manner  of  applying  it,  provided  he  aeted  to- 
wards his  ohildren  as  a  parent  should  do. 
Hadow  V.  Hadenb,  9  Sim.  438.  The  daughter 
by  eloping  had  put  an  end  to  the  tnutfev 
berself  by  her  own  aci,  «nd  therefore  her 
tnutees  could  not  have  any  title  tor  the 
dividends  which  accrued  irfter  that  act,  neither 
ought  the  iflKeomeol  the;  fathef  lie  .idi^ed  to 
be  finished  by  the  act  of  elopement.  Bowden 
V.  Lain^,  14  mm.  113;  Camtkn  v.  Benson, 
cited  in  Gaaetfy  v.  Fmrdi,  8  fieav.  550.  •       > 

The  Viet'Ciancelhr,  after  reading  the  clause 
in  the  win,  sajd,  there  was  an  express  direcdon 
^  in  a  particular  case,  viz.,  of  the  daughter 
dying  unnavried  and  un^er  il,  the  dividends 
shovdd  W  paid  tp  the  father :  the  present  was  a 
^  wlrere .  the  event  contemplated  cli^  not 
^>pen,  and  b^  was  therefore  of  opinion  that 
we  dividends  remained  the  property  of  tho 
daoghter,  and  must  be  paid  to  the  parties  who 
were  entitled  aoder  the  daughtecfs  settleasBt. 


IBtce^^gtic^r.ltma^JftnMifr    i 

StKkcHfe  v;  H^estnfood.    Monday,  Matvh  '6, 
1848.    ' 

"WILL.— C0N8iniVCTIOK.--LKOAJL,  P^BSONAL 
n«PJIBaffNTATiy«Sr 

A  testator  pane  1 ,0001,  io  imsteett,  i^ion  thtM 
fw  A.  B./df  life,  (Old  qfter  Al  B.V  dMh 
wtkmtisstie,  for  the  testator's  three  sons 
«9<M%;  ca^hedeelafedtkatif&nyqfihe 
three  sons  shoM  die  in  A.  B.'i  ^ftt^me, 
^  or  their  share  ifrshara  should  be  p&id 
to  Us  or  their  legal  personal  representtttibes; 
T^  (f  th^  ^otis  died  in  A.B.'f  /{/Mim<«. 
Held,  that  the  es!^eutors,  and  notth^  nevsi 
of  kin,  of  sneh  ionH  ^oere  enti9kdlo  f^ 
ceioe  the  shares. 

TaoMAs  Wjistwoqh,  by  his  wittt  ^^i  w 
^«ch,  laar^i^e  1,000;.  toH.Dpwn^ngandE. 
^ettwood,  their  esecutars  and  admini|itiatori|» 
offon  trait  to  phm  the.  sa9ie.,Dttt.«t  inteiva^ 
^tojny  the  interest,  dividends^  ani  annual 
PV^ceedsthfCfof  frwiiraa  tflf  tiapie  tq  ^foiy 


Weatwood  for  her  life,  and  after  her  decease 
to  divide  the  said  sum  of  1,0001.  among  her 
children  as  therein  mentioned,  but  in  case  she 
should  die  without  having  an^r  issue,  then  upon 
trust  to  pay  and  divide  the  said  sum  of  1,0007. 
equally  between  and  amongst  his,  the  testator's^ 
sons,  Thomas,  Richard,  and  John,  share  and 
share  alike ;  and  in  case  of  the  decease  of  all 
or  any  of  his  said  sons  in  the  lifetime  of  the 
said  Mary  Westwood,  then  he  gave  the  share 
or  shares  to  become  due  upon  ue  contingency 
aforesaid  of  him  or  them  so  dying,  to  ms  or 
their  lesal  personal  representatives.  Qn  the 
28th  of  June,  1820,  the  testator  died,  leaving 
Mary  Westwood  and  his  three  sons  survivioiB^. 
Richard  died  in  March,  1836,  having,  by  his 
will,  dated  in  January  preceding,  appomted  his 
wife  Susannah,  and  J.  Callumt  executrix  and 
executor  thereof  and  he  also  left  an  only  child* 
his  sole  next  oi  kin,  surviving.  John  died  in 
December,  1842,  haying,  by  his  will,  dated  in 
September,  1837,  ^>pointed  executors,  who 
renounced^  nrobate,  and  accordingly  admini* 
8tnition»  wita  the  will  annexed,,  was  granted  bv 
the.  EccleslaBtical  Court.  Mary  We«twooa 
died  in- March,  1846,  without  ever  having  been 
married,  and,  leaving  thomas,  the  only  other 
son,  her  surviving.  In  conseouence  of  con* 
flicting  claims  having  been  made  by  the  exe- 
cutors and  the  next  Si  kin  of  the  deceased  sons 
to  the  two-thirds  6fihe'  1,0001.,  the  executors 
and  next  of  Imof  Ricbard>  and  John  mado 
conflicting  claims  to  the  two-thirds  of  the 
l,000f.,'to  which  Kichard  ^d  John  Would,  if 
Hviiif^,  lurvt  been'  enilded*  This  smt  i^as 
therefor  flistitutedi»7  die  surviving  trustee,  for 
the  purpose  of  having  a  declaration  to  whom 
such  tv^o^thirds  bdonged. 

Mr<  D»  Cfea  for  the  pbdntiff. 

^Muvr/tf,  ijK.  7.  8.  Danieli  €fraisf,  Sdtombefy, 
and  Mtetetiffe,  for  the  defendants,  who  cited  the 
fbttowing'  oases  i^FaUn^  v.  HiUs,  1  Myl,  k  K. 
470;  Catkmv4Cattfm^  2  B^.  67;  Bridge  v. 
AMat,^  Bio.  Gk  Ca.  394 ;  Price  v.  Strange, 
6MiMid«l&9;  and  ^mt^&  y.  Bam*^,  2  Coll^ 
788.  . 

His  Honour  said,  that  it  seemed  to  him  that 
the  oiify  |daus^)lfr  argument  in  favour  of  the 
constniction  for  the  next,  of  kin  was,  that  upPDi 
the  constniction  for  the  exepntors,  the  clause 
was  wholly  superfluooB,  because  tb«  gift  would 
have  .ha4  the  sfuna  eieet  if  the  words  had  been 
wholly  omitted..  It  did  not  appear  that  that 
arfjpttasnl  was  enough  of  itself  to  displace  tha 
pliun  and  proper  meamng  of  such  words  «• 
"Uigsl  pessonal  representiMlives."  The  words 
wene  too  etrong  to  be  so  ffot  rid  of.  Ther^ 
winre^baee  both  the  Hforda  "legal"  and  '^ per- 
sonal''japieseBtiiliiiea.:  IftrBonired  prodigioua 
forc»«to«iimK»ut  the  strei^th  of  the  nnion  of 
those  tvo  words. 


Volams  y.  Carr**   SsMirda|^y  March  18, 1848. 

LUNACY.  ^  yiCX-CRANCBLLOR'S    JVRIBDIC 
WON.. 

J»ei^  enUtled  4o  dMdmda.woM  fsmd 
:     bmiticimthe  Uniied  Sta/tes  ^  Jmeriea, 


SupeHtarGilMKr 


SIS 


mmtole  paidtokmrnalktr  furlmmf^ 
ftrtf  tokkovi  rtqmuim  tm  afpHeaMkm  t» 
be  made  to  tia  Lord  (Amedbr. 

Tbe  Master,  by  his  report  in  tihis  rait,  fbund 
fbat  all  the  plaintiflTs^  wno  were  infaDts,  and 
entitled  to  a  idnd  in  Court,  had,  with  one  ez- 
^tion,  resided  with  thdr  mother,  Sarah 
yblansj  who  had  maintained  them,  and  that 
jpnt  of  her  income  she  was  only  able  to  do  so 
fn  a  rery  humble  manner,  and  could  not  afford 
them  an  education  suitable  to  their  fortunes 
and  expectations  in  life;  and  the  Master  stated 
his  opmion  that  the  whole  income  of  the 
fortunes  of  her  children  ought  to  be  pmd  to 
the  ^  mother  until  they  should  respectively 
attain  the  a^e  of  21  y^ars.  The  Master  also 
fimnd  that  Benjamin  v  olans,  one  of  the  plaln- 
tifTs,  was  then,  and  had  been  from  his  birth,  a 
hlnatic  and  of  unsound  mind,  and  that  he  was 
resident  in  the  United  States  of  America,  where 
a  couimission  de  lunatico  inquirendo  had  been 
dalv  issued  and  executed  according  to  the  laws 
of  those  States,  under  which  commission  he 
was,  on  the  gth  day  of  May,  1846,  dulv  found 
and  declared  a  lunatic,  and  the  said  Sarah 
Tolans,  his  mother,  Benjamin  Wheater,  and 
David  Wheater,  all  of  Oswegatchie,  in  the 
tJounty  of  St.  Lawrence,  in  ihe  State  of  New 
York,  were  duly  appointed  committees  of  his 
nerson  and  estate,  out  that  no  such  commission 
joad  been  issued  against  him  in  this  country. 
Tile  Master's  report  was  confirmed. 

Mr.  Terrell,  on  behalf  of  the  plaintiffs,  ap- 
plied that,  under  these  circumstances,  the  in- 
come of  the  lunatic's  share  might  be  paid  to 
the  mother  for  his  support.  When,  on  a 
former  occasion,  the  matter  was  before  the 
Court,  it  had  been  proposed  that  this  share 
i^nld  be  paid  to  a  separate  account,  and  an 
application  be  made  to  the  Lord  Chancellor, 
^e  submitted  that  the  Vice-Chancellor  had, 
under  the  general  jurisdiction,  power  to  make 
^Uie  order  at  once,  without  incurring  the  ex- 
J)ense  of  going  before  the  Lord  Chancellor. 

His  Honour  said,  that  he  had  no  doubt  but 
fhat  this  being  in  a  cause  this  branch  of  the 
Court  had  jurisdiction  to  make  an  order  at 
once,  without  the  parties  having  the  ei^ense  of 
carrying  the  lunatic's  share  to  a  separate  ac- 
count, and  then  presenting  a  petition  to  the 
Lord  ChanceHor.  The  dividends  of  the 
lo&atic's  share  m^t  be  paid  to  the  mother, 
she  undertaking  duly  to  apply  the  ggTny, 

This  undert^ic^  was  given,  and  the  order 
was  made  accordingly. 


*^9e»ek. 


(Before  the  Four  Jndgea.) 
Doe  d.  Tke  Earl  o/  Shrewsbury  v.  Keelinp. 

VBcncvNT.— BiriiMiii<nb — mbbo  oomnuk 

FROM    PROMA  CUSTODY. 

imammetiim^eiee§meu$^WH  m  mem  for 
ikeJemoe^^fimumr,  «ie  IM^  kie 


u  m  leaee/or,  Utee^eerteimlaitt 
iMek  expired  m  liM^  aUnuUd  ti  At 
Gremitmm^bulwaeabseeitiedesf^tki 
hial.  The  aiUtrmyfeet^pMetiffiiM 
he  cui  epem  thieemnet  hag  bekagmf  to  W. 
otK^  taei  oirf  a  deed,  whih  hsfiredwuL 
Held,  that  there  woe  etffdeid  piini  bat 
eeideuee  that  ihe  deed  had  com  fiem  « 
proper  plaee  of  emiarfy. 

This  was  an  action  of  ejectment  tried  at  tk 
last  Spring  Assizes  for  the  conntf  of  Stafford, 
before  Mr.  Justice  Patteson.  The  defendot 
had  been  in  possession  of  the  land  sougiit  to  be 
recovered  in  this  action  for  more  tlnn  forty 
Years,  but  it  was  contended,  on  the  part  of  the 
lessor  of  the  plaintiff,  tSiat  it  formed  part  of 
lands  leased  by  the  Earl  of  Shrewsbury  to  one 
John  Smith,  which  lease  (made  in  1T76)  ex- 
pired in  1846.  In  order  to  prove  tfab  lease,  a 
person  named  Ward,  a  land  agent  of  the  Eari 
of  Shrewsbury,  was  called,  bnt  did  not  ap- 
pear. It  was  proved  he  had  been  at  Stafford 
the  day  preceding,  but  no  reason  was  u- 
signed  for  his  absence.  The  attorney  for  dte 
Earl  of  Shrewsbunr  was  then  called,  who  pro- 
duced the  lease,  wnich  he  ssdd  be  had  got  poi- 
session  of  by  cutting  open  a  carpet  bag  belong- 
ing to  Ward;  he  also  said  he  had  sees  the 
lease  in  Ward's  possession  in  1846,  soon  after 
the  expiration  of  the  last  life.  It  was  contended 
on  the  part  of  the  plantifl^  that  the  costody  of 
Ward,  the  agent  of  the  Barl  of  Shrewsbury, 
was  the  custody  of  the  Eail  of  Shrewsbmy 
himself.  Mr.  Justice  Patteson  was  of  opmion 
that  it  did  not  sufficiently  appear  frooi  whence 
Ward  got  possession  6f  the  deed,  tnd  the 
plairUiff  was  nonsuited.  A  rule  md  was  after- 
wards obtained  for  a  new  trial,  on  the  gronnd 
of  evidence  having  been  improperly  rejected. 

Mr.  Whatehf  and  Mr.  Gfww  Aowed 
cause.  The  deed  must  appear  to  come  from 
the  proper  custody.  In  the  absence  of  Ward, 
there  was  nothing  to  show  from  whence  be  ob- 
tained the  deed,  or  that  he  was  the  nenon  in 
whose  tostody  the  deed  was  properly  deposited- 
The  cMe  rettMi  entirely  Ma  the  prodnetioi  of 
the  deed,  and  no  explanatory  evidence  was 
riven  of  occupation  or  rent  paid  under  it 
Jacobs  V.  PhWpps^  Evans  v.  aees,^  Banei  t. 
MawsoH,^  SvHnnerton  v.  Tie  Marquis  of  Stij- 

Tkl/ourd,  Scijenit,  and  Mr.  WhUmert,^ 
«i{^ortof  the  rale,  contended  that,  under  tbe 
drcooutancet  of  the  case,  the  deed  <xw^t  ^ 
hawa  been  adauttad  ia  evidaoct.  la  BfJ^  y* 
amides,*  Mr.  Joatice  CSoieridga  said,  ''It » 
aaficicnt  that  the  eoatodT  be  one  ^^^^ 
be  reaaooably  and  aataraMf  explamed,  tfcoa|{b 
not  the  strictiy  proper  euatody  m poiatrflaw. 
Waxd  waa  ahown  to  be  agent  for  the  Karl  oi 
Shrewsbury,  and  the  deed  waa  taksa  fN^  ^ 
cnatodj.    Bes  t.  Nethertk>ngJ  . 

LoTdDemium,  C.  3.    I  think  the  ew«* 


•  lU.k9.fB. 
••Ado!.ft~^ 


AS'taatOl* 


Swperior 

iiHtniiBCDt  to  #0  reidk    Tho  iMtiiifllUNi  ^  hm 
Cbarts  in  Ae  reont  cims  hm  Iimb  a  li^ 
of  tiie  pro&ctioB  of  mtlnuNHU*  aiBd  I  mi  of 
oohioB  W8  o^;lil  to  be-  Mboul  in  adkni 
taon  wnere  no  oiiipifim  voino  ■■  to  i 
an£iiCici^. 

Mr.  JwCtee  MMcsom.    I  bdMw  I  wm 
fliiict  It  the  trial  m  vejectiBi^  lUo  endonoo. 

Mr.  Justice  Wig^kimm.  TUa 
ffODid  properlf  be  in  tlie  cvatody  of  the 
die  Effl  of  Shiewftbmj.  It  was  Mdaoid 
from  the  cnstDdy  of  WaitI,  who  was  shown  to 
betiie  agent  in  rapeet  of  thk  property,  and  I 
dmk  it  C0BK8  wHmn  the  nde  had  aoim  hf 
Ikdid,  C.  J.,  in  the  caM  of  iIm  Bmh§p  ^ 
MuAy.  The  Mitr^i^  PRaeieifer  :i^<"lbeae 
doeoaientB  wen  found  ia  a  place  in  which»  and 
nder  tin  eare  of  penona  with  whom,  papeva 
flf  ffishop  Dopping  might  natnnlly  and  reaaon- 
dii^beexpe^edtobefound;  ana^titpm- 
M7  the  coetody  which  givea  authenticity  to 
doamenti  foond  within  it ;  for  it  ia  not  m 
nryttattheyahoidd  be  found  in  tiie  beat 
UMt  prraer  place  of  depoeit.  If 
eontiinied  in  aoeh  custody,  there  never  wvuid 
beanydoabtaatotiieiratttheiiticity;  hot  it  is 
vha  doeomenta  are  foand  in  othor  than  the 
pnper]^ceof  deposit  that  the  inreatigation 
eaniiK&ces  whether  It  waa  reasonable  and 
itttora],  ander  the  circnmataneea  in  the  [ 
cohr  csM,  to  expect  that  they  shoold  haire 
been  in  the  plnoe  whare  they  are  aotnally 
fimad;  for  it  is  obviooa  that,  whikt  tere  can 
bi  oaljr  ens  place  of  deposit  atiiclly  and  al>- 
ft^tof  proper,  there  any  be  ▼ariens  and 
My  that  are  reasonable  and  proper,  though 
^fining  in  degree,  some  being  more  so,  some 
hai;  and  in  those  caaea  the  proposition  to  he 
determined  is,  whether  the  actnal  costody  is  so 
nvonably  and  properly  to  be  accounted  imr, 
■Btitimiiressea  the  mind  witih  the  oonviction 
ftst  the  tnstrument  foond  in  aoeh  custody 
BHUt  he  gemuae." 


boa  was  a  9BOK 
staL  I  &  t  Viet  c.  110^  s.  je. 
cotended  that  the  liability  topay  the  pn^^ 
minmaooidd  not  fatt  within  the  words  of  thi^ 
section,  and  cited  Bm«tt  ▼.  Bwrton,  12  Ad.  dk 
B.657,4  P.  Ik  L.  313,8.0.;  Flicker w.  Tm*^ 
13  Law  J.,  O.  B.  43,  8  Jnr.  186,  8.  C;  Ihfipan 
▼.  F6M,  4  a  B.  386. 

BaU,  oonAtk,  admitted  the  difficnlty  whiek 
was  preacntsd  to  him  hy  the  ease  of  FUteherr^ 
'hwk,  and  shonld  have  considered 
boond  by  that  case,  hot  that  no 


Simauw.Jenm.    Jiinel2»]64ft. 


IJfBOLTEKCT.— PLEADIWO  TlOi   aTATirni. 

A  jdea  ^  u  disdm^  imdar  tie  huoheai 
Mtor^  JUHswohartQ^ad^umfmrpre^ 
Msat  and  titforet^  faJOmg  due  ipeii  a 
fottyqf  «I^MMmoe  aa^MfacaOv  io 
ml  disciAnrye. 

ipvcLAMATioir  on  cevenant  to  pay  princinal 
md  interest  on  premhuns  of  insorance  domg 
■teistiananoaofthesBcvrity.    Breach,  non* 

payiDMt  hy  defendant,  whareh      

MpeiBed  top«r,d{c.    Pleaof 
y  payiiiwalB  oecame  doe. 
Ifawasnoapswarto  an  aolian  for  Ih*  F7- 

WoOrydk,  kt  anpfBit'ef 


»  10 


331. 


mere  grren  for  the  jadgment,  which  was  ip^ 
parently  opposed  to  the  spirit  of  the  act.  !na 
ohjeet  of  the  leg^honre  was,  to  asake  all  tha 
property,  present  and  future,  liable  to  thn 
chama  of  the  creditors ;  the  words  of  the  37th 
sectimi  were,  ''all  the  real  and  personal  estate 
andeffiMts,  except  the  wearing  appsurel,  bad- 
ding,  and  other  such  necessaries  of  such 
penon  and  his  famAy,**  &c ;  '*  and  all  firtniw 
estate,  right,  title,  interest,  and  trust  of  such 
person  in  or  to  any  real  and  personal  estate  aad 
effects  within  this  realm  or  abroad,  which  ha 
may  purchase,  or  which  may  revert,  descend, 
be  devised  or  bequeathed,  or  come  to  him^'' 
and  by  the  37th  section,  ^all  debts  doe  ar 
growing  doe  "^  are  vested  in  the  assignee.  This 
was  dmriy  a  debt  growinc  due.  [Ifdi  I'san, 
B.  flow  can  it  be  valued  Fj  He  refoned  to 
the  jndgment  of  Chief  Jostice  Tmdd,  in  Sm- 
iHtrf e  Tiadoi,  8  Bing.4M.  {AUenom,  B.  i 
nave  no  doubt  the  eontingeney  arising  out  oC  a 
nmn'a  life  may  he  cakntetad,  oat  how  can  yon 
vakie  the  chances  of  his  paying  the  money  ^} 
The  defendant  waa  not  placed  in  any  diiioaltf 
in  that  respect :  under  the  statute  all  tiie  pm^ 
poty  18  to  be  given  up,  and  iht  ConuniBsianen 
must  arrive  at  the  vabae  as  well  as  they  cam 
nnder  the  80th  section,  which  directs  that  tfaa 
Court  shall  ascertain  tbe  value. 

P6Boek,  C.  B.    This  |Mint  is  earpressly  d»> 
eided  in  Fietekerr.  Ihrib  .•  the  plaintiff isl' 
fore  entided  to  oar  jodgmemL 

Roijk,  B.    The  breadi  here  is  not 
the  aame,  though  within  the  aame  prindpla. 

Jldereon  vM  Piatt,  BB.,  concurred. 
Jndgment  for  the  ] 


^Eomrt  sf  SUiDtrufltQi* 
Jb  re  Audernm.    Augnet  1, 1848. 

TBADKR    debtor's    SUMMONS.  —  INSVWn^ 
CaLBKCY  or  ▲RIDAVIT.'— WAIVEB. 

A  trader  muiummei  umkr  tkestat  5  8e  6  Fief. 
c.  129,  U  bmmd  to  make  any  objection  fa 
the  qfidavit  of  debt  upon  the  return  of  fie 
sanunonr,  and  jfwot  faisii  at  that  timeitit 
awahertftieotifeeAm. 

An  objection  to  an  qfiiaoU  an  which  the  aaai^ 
OMMtf  o^nlaif  a  trader  is  founded,  comas  toa 
late  when  the  trader  mpears  to  di^^e  the 
a^udkation  under  /j£  5  d-  6  Ficff.  c  US^ 
a.  S3* 


an 


Stipinot  Cmrit* 


dsbtor's  BunmoiiB  under  the  act  5  &  6  Vict.  c. 
123.  The  affidavit  on  whieh-  the^nmtnona  vaa 
founded,  Btated  the  debt  to  be  for  ffoode  sold 
and  delivered,  but  it  omitted  to  ahow  that  the 
goods  were  sold  by  the  summoning  creditor. 
The  summons  was  returnable  on  the  14th  June^ 
and  the  bankrupt  did  not  appear  personally  on 
that  day,  but  attended  by  her  attornay,  wlio  de^ 
ained  that  the  time  for  herappearaoee  to  4he  sum- 
mons should  be  extended,  en  the  gvmmd  that 
efaa  was  attending  at  the  Old  fia]l^»  uader  r»< 
cogniaances  at  a  criminal  trial  Upon  tiua 
ground,  the  summons  waa  adjoucaed  until  tbe 
16th  June,  and  on  that  day  tMre  waa  a  second 
aipplioation  for  adjoummeiit»  which  was  granted 
tul  the  19th  June.  On  the  i0th  June  there 
WB8  a  further  application  foe  an  e^oumment, 
on  the  ground  that  the  debtor  was  still  attend- 
ing at  the  Old  Bailey,  but  the  Commissioner 
remsed  to  accede  to  this  application,  and  the 
summoning  creditor  afterwards  and  in  due 
time,  sued  out  a  fiat,  the  act  of  bankruptcy 
being,  that  the  trader  hsfcd  fkiled  to  appear  us 
direSed  by  the  summons. 

The  banknipt  having  been  served  witli  a 
wpy  of  the  adjudication,  gave  notice  of  her  in 
tention  to  dispute  its  valimty. 

Mr.  Ashurst  nowappeaMd  as  sc^citorfor  the 
bankrupt,  and  contended,  that  there  was  no 
enfficient  act  of  bankrutMbcy  to  maintain  the 
lat  He  admitted  that  the  batfikfUpt  had  ntft 
tempfied  with  the  requieitions  of  the  5  ft  6 
-Vict.  e.  132,  s.  13,  bv  appearii^  to  admit  or 
deny  the  debt,  but  submitted  that  she  was  iiot 
ealled  upon  to  do  so,  as  the  affidavit  wak  a 
nullity,  and  all  the  proceeding  founded  on  It 
were  mvalid.  The  Uth  section  of  the  act.  re- 
quired, that  the  creditor  should  file  an  affidavit 
of  debt  in  the  form  given  in  the  schedule  to  the 
act,  which  form  requires,  that  the  debt  shall  l>e 
stated  with  certainty  and  precision*  By  the 
SSth  of  the  General  Rules  and  Ordera  in  Bank- 
ruptcy, (Nov.  12, 1842,)  the  degree  of  certain^ 
and  precision  required  by  that  affidavit,  was 
defined  to  be  such  as  was  then  required  in  an 
affidavit  to  hold  to  baiL  Now,  it  was  essential 
to  an  affidavit  to  held  to  bail  iDr  goods  sold, 
that  the  gooda  were  aold  by.  the  plaiiUiff,  and 
at  the  request  of  the  defendant. 

He  cited  Sheldmi  v.  Bakm-,  I  T.  R.  83; 

^Young  v.  GaUi^,  2  M.  &  S.  a03;   Catkrow  v. 

Bagger,  8  £aaL  106;    Ta^itr  v*  Forbes,  11 

East,  315;  and  Tucker  y,  Foole,  9  Bam.  & 

Ores.  643. 

Here,  however,  the  affidavit  omitted  the 
allegation  that  Uie  goods. were  .sold  bjr  the 
creditor,  which  he  submitted  wa^  a  fiMal 
defect. 

Mr.  Commissioner  Fanef  I  am  of  opimon 
that  there  is  a  smd  aotoC  bankruptcy  4P  buon 
port  this  fiat.  The  reason,  as  I  conceive^  why 
m  the  Common  Xaw  Courta  such  extreme  ac- 
curacy was  required  in  an  affidavit  to  hold  to 
bail  was,  that  the  debtor  was  not  allowed  to 
contradict  it  or  make  any  defence  whatever  to 
it.  It  was  conclusive  upon  him,  and  if  the  af- 
fidavit were  ever  aela]M»bewaaoU]|(0diogo 
to  prison  or  give  baiL    That  reason  haaaof^ 


under  thif  act,  for  under  tlua  act  the 
ii«nay«weari  Aat  he  behevea  be  has  a 
good  defence,  (a  dangerous  oath  by  the  wnr  to 
Be  femilli^  and  the  creditor's  proceeding 
drops  to  lilt  ground.    If,  therefore,  thia  case 
turned  upon  m  "certain^  and  precision  "  re- 
quired  by  the  act,  without  the  rules,  I  ahould, 
having renrd/toAepe^rar  given  by  the  act  to 
the  defendant  to  meet  the  case  sgainat  him,  by 
his  own  ritooaiunoontroUed  oath,  consider  the 
"  certainty  and  precision  "  attaint  by  this  affi- 
davit amply  sufficient,  particularly  as  the  act 
gives  a  form  of  affidavit  which  this  creditor  has 
adopted.   But.  ift  is  aaid,  the  -rules  of  thie  Court 
require  greater  precisioi^,  and  for  this  I  am  re- 
ferred to  rules  25  and  33.    I  admit  that  rule 
25  does,  (as  I  think  somewhat  over  cautioudy,) 
require  greater  precision,  but  nde  33  only  in* 
fficU  the  penalty  due  to  awh  want  of  predsion, 
if  the  non-coinpliancfi^  with  rule  25  be  made 
known  to  and  proved  to  the  satisfaction  of  ^ 
Court,  ai  the  time  reauired  by  &e  summoni 
for  the  appearance  of  the  defisudonti  and  in  the 
present  case  this  want  of  compliance  waa  not 
made  known  to  the  Court  at  the  time  reauired 
for  the  appearance  of  the  defendant.    Nor  is 
this  qualification  unreasonable.  •  like  defend- 
ant's objection  is  in  the  nature  o£ii  dilatory  plea^ 
it  has  nothing  to  do  with  iperita,  and  like  other 
dilatory  pleas,  ought  only  to  have  the  ei!ect  of 
forcing  the  antagonist  to  better  hie  case  with- 
out. dSay.    U  a  defendant  were  to  be  allowed 
to  lie  hj,  not  disclosing  the  mistake  made  bv 
his  antagoidrt,  and  keeping  his  own  counsel  tifl 
it  was  too  kte  for  lbs  i^aiflfciff  to.aet  him9elf 
right,  the  administration  of  justice  would  de- 
generate  into  trickerv.      I  am  of   ofonion 
Uiat,   accordibi;  to  tne   spirit   of  the  33ni 
rule,  the  defendant  must   appear  and  point 
out  the  objection  in  question  at  once.    Tliis 
debtor  did  not  do  to.    But  not  only  did  this 
debtor  neglect  her  duty  in  ^s  point,  but, 
in  tny  opinion,  she  waived  the  benefit  of  the 
objection,  for  she  attended  the  summons  lyy 
her  solicitor,  and  twice  asked  for  tune.    ^ 
thus  lulled  her  antagonist's  vigilance  to  deep 
most  unfidrty,  and  now,  havii^  kept  her  own 
counsel  fifll  me  has  involved  huneelf  in  all  the 
eapenseadf  a  fiat, ehe  tonia  vonnd  upon  him 
and  asakea  an^^bjeetion  at  the  latkeat  momenl, 
which  mlgbt  and  ooght  to  have  been  made  at 
tiie  <iasrlieBt.    My  i>pinieai,  d^refore^  is,  that 
theobjactioa;  each  as  it  is^  comes  ton  late,  and 
has  been  wuiVed.    On  the  pom*  of  waiver  I 
was  re£irved  to  Expm-te  Qremetotk^  re  Grenh 
#lodb,  De  Gee,  230*    I  entirely  agree  wkh  dut 
ease,  but  the  paint  6f  it  wae,^  that  the  proceed- 
ing was  in  a  private  room  at  the  cteditors* 
solicitors*  and  that  the  debtor  had  not  die 
assistance  of  his  own  solicitor,  and,  as  the  pro- 
ceeding was  not  in  Court,  he  had  not  even  thn 
protection  of  the  judge.    This  defendant  at- 
tended three  times  belbre  the  Commiswiner 
by  her  aolicitolv  ao  thatithe  daeiaion  in.  that 
case  ddee  not  apply  here.    Oa  the  wfaol%  I 
1  urn  a4i»idiea|k|n.  . 

..     A^judioatiou  affiflasd. 


JmaigiietaDftm^^Clitm^  emtn^i^QmmemLtm. 
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ANALYTIOAL  DIGEST  OF  CASES. 

BSFORYVD  IN  ALL  THB  OOeBTS. 


LAW  OF  ARBITRATION. 

[For  the  previous  Sections  of  tins  Series  of 
^  Digest  in  the  present  Volume,  see 

Law  of  AttoraefBy  pp.  18»  3M. 

Lawof  Gosts/p.  234. 

I^w  of  Wills,  p.  37. 
Comrt9o/Efmiy. 

Cuiwlmction  of  Statutes,  p.  56. ' 

Laciv'  of  Property  and  Convejanciiig,  p.  7^ 

Prindples  of  Eqoityj  p.  103. 

FleadingSy  p.  121. 

Evidence,  p.  149. 

Pjractice,  pp.  169^  190. 
Bmknpie^  p.  213. 
LsM^,  p.  216. 
Cowtt  of  Common  haw  : 

EnidBDce^  p.  272. 

Magistrates'  and  Poor  Law  Cdses,  pu  289*} 
abbitbatob's  powbb. 

See  ParHm  to  R§ft9^en€fB, 

AWABD. 

1.  Wien  not  stfficiaiUly  c«r^aifi*-r>An  action, 
togedier  with  all  mutters  ia  diflerenccii,  was  re- 
iened  to  arlHtration..  The  arbitratoi;s  awarded 
$eaen^  that  a  sum  was  dus  from  tba  defend- 
ants to  the  plaintiffs.  The  Court  dischaiKed 
a  rak  caUbog  on  the  defi^nidants  to  show  (cause 
why  they  should  not  pay  to  the  plaintiffs  the 
nim  so  awarded.  Rule  t«  Brifdep  I  EjxK  &• 
151. 

2.  Bmdeaee,'^Penm^*-*^lD  an  indictment 
for  perjury  eommitted  in  atteainff  in  ftn  feffidftrit, 
that  die  proeeculor  was  indent^  10  the  defimd- 
ant  in  a  aom  of  money;  the  awtfdoCan  arbi* 
trator,  fincbng  that  nodiing  waa  ^^irttm  the 
pnMoeutsr  to  Ifae  dsfeindant^4ras  AtWtoh«a 
mere  decknrtion  oS- opinkm  on  the*  pan  of  the 
ariritntor,  and  thesefore  not  adnuaeihle  in  evi- 
deoee  on  theifMlof'  the  iidictteent»  for  the 
pnrpoae  of  drawing  the  falsehood  of  the  de- 
maad.  Tke  4i»im  r*  FaUmM:  MoNtm,  36 
L.  0. 69. 

SmMUiiyAmdeAMfwrdi 

•"/  costsV    ■'    '■ 
SeeliffMy.  .  , 

Ina^ft  After  dssuss  joined  in  an  aedon  of 
trav^,  on  thtt'pleaa  of  iiot>gai]ty»  and  not  pos- 
aeaaed,  <«aIluiailsrB  hi  dtfcABDoa  «l  tit  esMse 
hdwiito  tho  partftaa/'^  were  referred  Inr  order  of 
reference  toaihitQtfkio»._''the  oosti^.of  the  cause 


to  abide  the  erent."  The  award  directed,  thai 
*' the  said  case  shall  cease  and  be  no  farther 
prosecuted,  and  that  the  defendant,''  &c.,  "shall 
pay  to  the  said  plaintiff,"  &c.,  "  on,"  &c.,  "  the 
som  of  145/.  :'^  Ueld^  on  motion  to  set  aside 
the  award,  that  there  was  a  sufficient  finding 
on  the  isenes,  on  which  the  costs  might  be 
taxed;  and  that  that  part  of  the  award  which 
directed  a  stay  of  proceedings  might  be  treated 
aa  aurpluaage.  Hobsoa  ▼.  StmDort,  4  D.  &  L. 
589. 

C«9M  oited  in  the  judgment :  8tonehe«rer  r. 
Farrer,  6  Q.  B.  730 ;  Harding  ▼.  Fonhaw,  1 
M.  A  W.  415;  4  Dowl.761. 

JUOQMBKT  NON   0B8TAKTB  VBBXOICTO* 

To  a  declaration  in  trespass  for  breaking  and 
en«ermg  the  nlamtiff's  dwelling-house  and  tak- 
ing bis  gooOB,  the  defendant  pleaded  that  the 
dwellioff-house  was  his  freehold,  and  because 
the  geods  were  in  the  same  he  removed  them. 
The  plaintiff  replied  that  the  dwelling-honsa 
was  not  the  defendant's.  The  cause  was  ro^ 
ferred  to  arbitration  on  the  usual  terms,  snd 
the  arbifeeatior  found  that  issue  for  the  defend* 
ant  Held^  that  his  l&nding  was  final  and  con* 
elusive,  and  that  the  plaintiff  could  not  move 
for  judgment  lum  ohitamte  vertdicto.  Briit  t. 
PatAle^34L.  O.  61U 

NOTICB  OF  APPOINTUBNT  OF  BKFKBBB. 

An  agreement  to  appoint  referees  on  a  d^ 
certain,  includes  in  it  ^e  notification  of  that 
appointment  by  each  party  to  the  other.  When 
therefore  the  appointment  was  made  by  one 
party  on  the  stipulated  day,  but  no  notification 
was  given  of  it  to  the  other  party  till  the  next 
day.  Held,  that  the  agreement  had  not  been 
complied  with.    Ikw  v.  Harris,  35  L.  0. 11. 

FAVriiBS  TO  UFBBBNCB. 

Powef  qf  ^bUrator. — ^Disputes  wer^  pend- 
ing between  H.  and  B.,  and  also  between  C. 
and  £.,  concerning  the  same  premises ;  and  H^ 
had  sued  B.  in  trespass  fbr  breaking  and  enter* 
Big  th«r  said  premisesi  By  consent  of  H.,  B» 
and  C,  a  judge's  order  was  made,  in  the  action 
of  H,  against  B.,  that  a  verdict  should  be  en^ 
UreA  for  H.,  ivith  damages,  subject  to  the 
swittrd  of  an  arbitrator,  \ifho  was  to  direct  fbr 
whom  and  for  what  sum  the  verdict  should  be 
entered^  and  should  settle  all  difference  between 
H.  and  S.,  and  between  C  and  B. 

Tfa^  srbitrator  awarded  tiiat  the  proceedings 
ittthe  eetise  should  cesse;  and  that  H.  had 
fi[ood  cause  of  actkm  adfahist  B.,  and  was  en- 
titled to  k  verdict^  ana  he  assessed  the  da- 
niage8at40#.;  to  be  paid  by  B.  to  H.  and  to  C, 
who,  OS  the  award  stated,  cohsented  to  become 
a  ptfty  in  the  cauite. 

fMi;r  ft  good  award.  fiswHa^  v.  Beniam,  8 
a.B.'479. 


^0^mUi^4\mmm  f.nii'. 


POSTBA.  J  was,  was  goini;  to  make  it  a  rule  of  Court,  and 

Ca//fc^ate.  — P«fiim^«fc.  — A*clarafi<m^  B,  irt^itooffK^iitoided  to  do  so,  andwas 


in  ejectment  contained  two  demises  in  two 
counts,  in  each  of  which,  one*  **  pwliim  Mrtii/* 
and  one  ''  cattle-gate "  were  sought  to  oe  re- 
covered. The  cause  having  he«B  velsmd, 
the  arbitrator  awarded  that  the  lessor  of  the 
fibSntiff  was  enMed  1o  recover  "  Aroe  eer- 
•mb  pastorfr-f^^ate*.'*  The  fassor  of  the  phdn- 
ttr  entered  up  tke  verdict  for  "  tiiree  «er- 
t^  pasture-nfates^  somc^sM  known  aseaittio- 
Heldf  dnfc  it  was  not  competent  to 
lessor  of  t^  pUntilFto  make  sodi  an 
akhoa^  it  WES'  sworn,  on  the  pnt 
of  the  lessor,  that  the  names  **  pastare-gste," 
sEBd  ''cattlo-gaftc,^  were  incfiscrmuBately  nsed 
Uk  the  same  tlm)^.  Doe  d,  Haabf  r.  Prmtcm^ 
6  D.  &  L.  7. 

RBrBRSKCB  BACK  TO  ARBITBATOB, 

A  cause,  and  all  mattera  in  difference  between 
the  parties,  were  referred  to  aibltration  by  order 
oimin  primt,  wbidi  oootiaied  a  daose  enabling 
Ae  Goart,  in  case  the  «ward  should  be  disputed, 
to  remit  the  matters  referrod  to  the  ce-determi^ 
BBtion  of  the  arbitrator*  The  attomef  oneach 
aide,  conaideriBg  the  award  defective,  agreed  that 
it  should  be  amended;  and  subsequently  a 
lodge's  order  was  drawn  up  by  consent,  whereby 
It  was  ordered  that  the  matters  arbitrated  upon 
ibould  be  lefarced  back  to  the  arbitratiMr,  to 
make  such  alterations  as  he  should  think  fit. 
The  arbitrator  altered  the  award,  and  re-do- 
livered  it,  without  giving  notice  to  the  parties  of 
his  ibtention  to  do  so,  and  the  amended  award 
did  not  recite  the  judge's  order :  Held^  that  as 
neither  party  requested  the  arbitrator  to  hear 
fresh  evidence,  he  was  not  bound  to  give  them 
BoHoe.  Also,  that  each  amended  award  need 
mt  recite  the  judge's  order.  Baker  v.  Htutier, 
16  M.  &  W.  672;  S.  G.  4  D.  &  L.  696. 

REFEBKE. 

See  >folaee  ef  ApfokiUnmU  of. 

RB8RRTBD  POINTB. 

'See  otfftymrston. 

%Vmn9t  A8IDV  AWARD, 

1.  Where  a  rule  mt  to  set  aside  an  award 
had  been  granted  on  the  last  day  but  one  of 
•fbrra,  but  was  stayed  in  the  office,  because  tiie 
■giauuent  of  nferenee  bad  not  been  uBade  a 
rale  of  Court,  of  which  it  appeared  that  the 
parties  were  aware  at  the  time  of  making  the 
lOOtMm,  this  Court  refused  in  the  following 
Tenn  (the  agreement  of  reference  having  been 
ta  the  mean  time  made  a  rule  of  Ceiurt,)  to 
antedate  the  latter  nde  as  of  the  day  when  the 
Motion  to  set  aside  the  award  was  nnde,  and  to 
draw  up  the  rule  to  set  aside  the  award,  on 
■wadiiig  the  rale  making  ^e  agnement  of  re- 
inenoe  a  rale  of  Coort;  atthoogh  it  appeared 
that  Ae  party  moving  had  no  cornr  of  the, 
agreement,  which  was  in  the  hands  ot  the  «p- 
f«8ite  partyt  wfaohadicftised  to  makeitande 
ofCoiirtintnne.    In  fv  Asm,  4  D.  A;  U  64S.  ' 

2.  A.,  one  of  the  parties  to  mi  awuni,  hod 
tutrnm  to  beliove  thni  B^  tiw  opposito  putf,  in 
whose  hands  the  original  deed  of  stthaniMRl 


prevented  by  accident  only.  On  the  last  day 
Inftone  of  thfft  Term  next  after  the  making  of 
the  award,  2.  obtained  a  rule  nisi  to  set  aside 
the  award,,  imd  also  a  rule  nisi  for  £.  to  file  the 
submission  with  the  Master,  in  order  to  its 
beiuff  ma^  andnof  Conit  as  of  ^  day  on 
which  the  motion  to  set  aside  the  award  waa 
made;  and  that  ^he  nde  to  s<ft  aside  the  avaid 
should  he  dravm  up  on  reading  such  rule ;  and 
the  Court,  in  fhe  following  Term,  made  die 
rule  absolute.  In  re  3Rdiemd  RaU/wof  Com" 
pany  and  Hemmit*  i^I>^&U.  78&. 

Cases  cited  in  the  jadgnent :  lo  le  Kejnsr,  3 
Dowl.  98  ;  Bottomley  v.  BookUy,  4  D.  &L 
157. 

3.  Award, — Motion  to  set  amie^^A  lAmf 
company  reqvixing  land,  the  vendor  appobited 
J.  as  his  arbitrator.  C.  was  appointed  by  the 
company,  but  he  had  before  made  an  offer  on 
behalf  of  the  company  to  the  vendor  for  flie 
land.  D.  was  chosen  umpire.  The  teador 
afterwards  discovered  that,  his  arbilratDr  sod 
the  umpire  were  surveyoES  employed,  and  one 
of  them  a  shareholder,  in  a  company  materially 
interested  in  the  success  of  the  company  tretf- 
in^  with  the  vendor.  On  a.  motion  to  set 
aside  the  award.  Held,  that  there  were  not 
sufficient  judicial  grounds  for  so  doing.  Is  re 
Elliott,  Exparte  the  South  Devon  JRaihMy 
Cbmpmny,  ^6  U  (X»4. 

See  Issues  2  Submission  cof^ned  to  Verdict. 

SUBMISSION   CONFINED  TO   VK&DJCT. 

Power  to  reserve  points. — Time  for  moving 
to  set  aside. — Where  a  cause,  and  all  matters 
of  diflbrence  in  Ike  canae,  oii^»  »e  referred  by 
erder  of  amj»riar,  Uie  vcvfict  being  ordered  ts 
stand  for  a  sam  named,  subject  to  the  aaaid^ 
and  die  award  ia  that  the  mrdact  shall  stnd 
£or  a  certain  8Ba»  an  applicataon  to  set  thi 
aiinrd  aside  mnet  be  made  witUn  fear  days  of 
Botiee  being  given  tiwt  the  award  is  maie, 
nnksa  aome  excase  for  delay  be  shown,  sodi 
as  would,  in  the  case  of  a  verdict,  indues  da 
Coort  to  allow  a  raotioa  ibr  a  new  taal  after 
the  expiration  of  the  nsnal  fiour  days. 

The  same  rule  waa  hdd  l^ppiioable  where  the 
arbitrator  waa^hrected  to  state  ibr  the  opinioa 
oftbeCSonitsach  pmntaof  law  asthe  partifle 
should  raiae,  and  he  awarded  a  verdict  tor  the 
plaintiff,  unless  the  Coort  shoold  otherwise 
order,  for  a  sum  named,  stating  points,  aai 
direeting  that  tha  verdict  ahoald  be  redneed  <r 
inereaaed,  or  a  verdict  be  entered  for  the  de- 
feudaat  on  certain  iesues»  acoenling  to  the  de* 
cision  of  the  Court ;  and  the  defendant  after- 
wards moved  to  aet  the  award  assdfi,  or  to 
enter  a  verdict  for  the  defendant  on  some  or 
all  of  the  issues,  upon  matter  apparent  on  the 
fece  of  the  award.  Panton  v.  Greai  North  of 
England  Railway  Csayaaf,  8  Q.  B.  938. 
6aaM  oitad  ia  the  jodgaMat :  AadMsoa  «.  f^ 

ler,4  II*  A(  W.  470;  MacMTtbiu  v.  CuqM, 

<5JkJtAd*dUL 

tmonvAonrr. 
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SATURDAY,  AUGUST  19,  1848. 


**  Quod  magis  ad  nos 

V 

Fertinet,  et  nescire  malum,  est^  agitanoius." 


Hmut. 
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PROGRESS  OF  CHANCERY  REFORM. 

BELAYS  IN  THE  MASTERS*   OFFICE. — 
MASTER  FARRER's  PAMPHLET.* 

Of  all^e  projected  law  Teforms  which 
BaTe  come  under  public  or  professional  con- 
sideration,  there  are  manifestly  none  more 
important  than  those  of  our  Courts  of 
Eqoity.  The  subject  q£  Chancery  Reform 
m  indeed,  at  various  periods,  as  well  be- 
fore as  during  Lord  Chancellor  Eldon's 
time,  attracted  an  mmsual  share  of  atten- 
tion; and  it  has  by  no  means  diminished 
in  importance  in  these  latter  days.  The 
amount  of  the  property  inyolved  in  proceed- 
ings in  the  Court  of  bhancery  has  rapidly 
nicreaaed,  until  it  has  attained  a  magnitude 
that  could  not  fail  to  rraider  the  madunezy 
of  its  management  a  matter  of  national 
concern. 

Notwithstanding,  however,  the  vast  in- 
crease in  the  total  amount  of  the  fund 
under  litigation,  it  appears  to  be  a  remark- 
able fact  that  the  number  of  suits  yearly  in- 
stituted in  the  Court  does  not  exceed  that 
of  the  time  of  Lwd  Hardwicke.  It  is  con- 
tended, therefiore,  that  if  the  crying  evils  of 
deiay  and  expense  could  be  removed^  or 
snffidently  reauced,  the  quantity  of  business 
▼odd  be  extended  tenfold,  and  that  at 
present  there  is  virtually  a  denial  of  justice 


■  ObserfatioDa  on  the  Offices  of  the  Masters 
^  Chancery,  with  EiincU  from  the  Books  and 
flotesof  one  oC the  Masters.  London:  Stofviis 
ttd  NoTtOB,  1S48.    Pp^  139. 
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in  all  cases  where  the  property  in  question 
does  not  amount  to  500/.  or  1,000^  It  is 
consequently  urged  that  a  vast  multitude  of 
grievances,  relievable  only  in  the  Courts  of 
Equity,  remain  unredressed  or  are  unfa- 
vourably compromised ; — that,  on  the  one 
hand,  just  claims  are  partly  or  wholly  aban^ 
doned ; — and  on  the  other,  unjust  demands 
prevail  in  order  to  avoid  the  greater  evil  of 
a  heavy  visitation  of  costs. 

Looking  at  the  progress  of  Chancery 
Reform,  it  will  be  recollected  that  in  Lord 
Eldon's  time  the  grievances  of  the  suitors 
in  Equity  were  ofm  made  the  subject  of 
'  party  attack  in  the  Houses  of  Parliament ; 
1  and  perhaps  the  determined  and  successful 
;  resistance  with  which  the  Loid  Chancellor 
then  met  all  projects  of  amendment,  was 
partly,  if  not  principally,  owing  to  a  Con- 
servative feeling  that  remrms  in  Chancery, 
like  reforms  in  parliament,  were  doubtful, 
and  often  dangerous  in  the  reanlt.  When 
Lord  Lyndhurst  became  Chancellor,  it 
was  deemed  expedient  to  sanction  varioos 
alterations  in  practice,  which  were  carried 
into  effect  by  the  General  Orders  of  1828. 
These  were  followed  by  other  changes  under 
Lord  Brougham  in  1831  and  1833;  under 
Lord  Cottenham  from  1837  to  1841  ;  by 
Lord  Lyndhurst  again  from  1841  to  1843  ( 
and  finally,  under  the  same  ChaneeUorahip^ 
aided  by  Lord  Langdale,  in  1845. 

For  many  years  past,  divers  suggestions 
have  been  made  by  eminent  practitioner^ 
through  the  medium  of  the  Legal  Observer^ 
for  efiecting  useful  improvements ;  and  the 
Incorporate  i^Law  Sooiety  has  assisted  in 
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several  important  alterations  which  have 
heen  effected  either  through  acts  of  par- 
liament or  orders  of  Court.  During  the 
last  few  years,  the  Law  Amendment  Society 
has  taken  an  active  and  prominent  part  in 
the  consideration  of  different  hranches  of 
Chancery  reform,  both  in  the  constitution 
and  practice  of  the  Conrt.  Several  reports 
from  that  society,  containing  numerous  pro- 
positions for  the  amendment  of  the  course 
of  proceeding  in  Chancery,  have  been  pub- 
lished in  the  Law  Review,  and  have  at 
length  excited  attention  in  (]|uarters  which 
seemed  hitherto  to  be  almost  macoessible. 

We  deem  it  highly  fortunate  for  the  pro- 
gress of  useful  and  practicable  reform  in  the 
Court  of  Chancery,  that  Mr-  Farrer,  one  of 
the  elder  Masters  of  the  Court,  and  so 
justly  respected  as  he  is,  should  have  been 
mduced  to  take  up  the  pen  and  submit  to 
the  profession  his  views  of  the  existing  evils, 
and  the  remedies  which  are,  or  may  be, 
proposed  for  their  removal  or  palliation. 
None  deny  that  proceedings  in  Chancery, 
compared  with  Bankruptcy  or  Common 
Law,  are  dilatory  and  expensive ;  but  this 
state  of  things  is  not  without  a  cause.  It 
is  manifest  that  the  paramount  difficulty  in 
the  way  of  diminishing  both  delay  and  ex- 
pense m  Chancery  proceedings,  consists  in 
the  necessity,  or  supposed  necessity,  of 
having  every  party  represented  before  the 
Court,  who  is  in  any  respect  interested  in 
the  matters  at  issue  m  the  suit.  The  pam- 
phlet before  us  sets  forth  that — 

"  The  Masters  in  Chancery  are,  as  the  heads 
of  their  offices,  bound  to  despatch  the  business 
as  it  is  brouf^ht  before  them;  but  certain  forms 
and  rules  of  practice  exist  here  as  in  the  Courts 
above,  and  tne  principle,  '  that  the  parties  are 
most  competent  to  conduct  their  own  business' 
still  prevails.  If  a  cause  be  delayed  in  its  pro- 
secution  in  the  Master's  Office,  no  blame  at- 
taches to  him,  provided  be  has  acted  with  pro- 
per despatch  in  the  work  brought  before  him ; 
he  must  be  kept  distinct  from  that  part  of  the 
system  which,  by  the  manner  of  working  it, 
has  caused  the  delay ;  he  alone  has  not  power 
to  compel  parties  to  proceed,  if  they  choose  to 
be  inactive ;  if  they  will  not  use  the  rules  of 
practice  to  drive  each  other  on,  the  Master  has 
no  power  to  force  them  to  go  on.  Every  so- 
licitor who  practises  in  the  Masters*  Offices  will 
admit  the  correctness  of  this  view  of  the  sub- 
ject;  indeed  Mr.  Field,  a  solicitor  in  great 
Dunnets,  in  his  pamphlet  on  the  defects  in  the 
Offices,  throws  the  olame  of  delay  chiefly  on 
the  solicitors,  for  he  writes :  '  I  willingly  admit 
that  the  fault  of  delay  rests  greatly,  m  chief 
part  I  would  say,  with  the  solicitors.'  The 
public,  however,  and  especially  parties  to  causes 
m  Chancery,  hear  of  the  delays  na  the  Masters' 
Offices,  ana  not  separating  the  conduct  of  Um 


•nersw 
as  the  o^nd- 


Master  from  the  conduct  of  the 
his  office,  the  former  is  consi( 
ing  party." 

Mr.  Farrer  observes,  however,  that  it  is 
only  just  to  the  solidtors  to  state  that  cul- 
pable delay  is  frequently  beUeved  to  exist, 
when  in  truth  it  is  caused  by  particular  cir- 
cumstances, over  which  the  solicitors  have 
no  control.  Some  of  these  circumstances^ 
h^  says,  are — 

"  Ist.  Abatement  of  the  suit— 

"By  the  deaths  of  parties  leaving  wills  or 
intestate. 

"  By  the  buths  of  children  or  the  bank* 
ruptoy,  insolvency,  lunacy,  marriage,  and  mar- 
riage settlements,  &c.  of  parties  to  the  cause 
subsequently  to  the  reference  to  the  Matter. 

''  In  such  cases  proceedinffs  are  stopped,  be- 
cause it  is  necessary  to  file  bills  of  revivor  and 
supplement  for  the  purpose  of  bringing  heirs 
at  law,  executors,  administrators,  children,  as- 
signees, committees,  trustees,  &c.  before  the 
Court,  and  obtaining  decrees  reviving  the 
cause,  and  directing  the  Master  to  proceed. 
Until  the  supplemental  decree  is  obtained  no 
proceeding  can  be  taken. 

"  2nd.  Endeavours  (frequent  after  decree]  to 
compromise. 

"3rd.  Inability  to  meet  the  costs,  which 
often  obliges  both  plaintiff  and  defendant  to  re- 
main inactive ;  when  the  cause  has  reached  Uie 
Master's  Office  all  parties  are  often  in  a  state  of 
exhaustion. 

"  4th.  The  absence  of  parties  and  vttnesies 
abroad. 

"  5th.  The  skilful  use  of  the  rules  of  practice, 
to  create  delay  when  one  party  wishes  to  gain 
time  and  impede  the  proceedings  of  the  other. 

"  6th.  The  difficulty  in  procuring  evidence, 
especially  in  some  pemgree  causes. 

*'  7th.  It  will  sometimes  happen  that  after  a 
cause  has  been  fought  through  until  it  is  re- 
ferred to  the  Master,  and  some  proceedings 
have  been  had  before  him,  the  parties  find  thit 
there  is  little  to  contend  for ;  supposed  large 
balances  turn  out  trifling  in  amount,  alleged 
breaches  of  trust  are  explained  away,  no  party 
is  anxious  to  push  on,  there  is  litUe  to  stima« 
late,  the  cause  hngers  slowly  on*  and  some- 
times is  abandoned  by  silent  mutual  consenC 

To  show  that  all  persons  interested  most 
be  parties  to  the  suit,  the  learned  author 
gives  the  following  as  an  example  : — 

''Suppose  Mr.'Dives,  carrying  on  an  extensive 
mercantile  business,  possessed  of  stock  in  trade, 
real  and  personal  estate,  to- die,  leaving  a  widow 
and  children,  and  having  made  a  will,  whereby 
he  bequeathed  the  residue  of  his  personal  estate 
(after  payment  of  debts,  &c.)  to  trustees,  upon 
trust,  to  pay  a  jointure  to  his  widow,  portions 
to  his  younger  children,  and  subject  tbeieco, 
upon  trust,  to  invest  the  residue  m  land,  and 
to  convey  and  settle  the  same  vpoa  his  sons 
successivalv,  in  strict  wfiJUrmmk  ^  tiie  saise 
manner  as  ne  devises  his  real  estatea»  *nd  be 
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deviseB  his  real  estates  in  aid  of  his  personal 
estate,  charged  with  the  jointure  and  portions, 
apd  subject  thereto,  upon  trust,  to  be  settled 
QpOD  his  sons  successively^  in  strict  settlement. 
He  makes  A.  and  B.  executors,  C.  and  D.  de- 
mes  in  trust.  He  leaves  E.,  his  widow  F.  and 
6.,  sons,  and  H,  and  /.,  daughters.  Upon  his 
death  A,  and  B.  prove,  and  proceed  to  act, 
getting  in  the  personal  estate,  paying  debts, 
&c.;  C.  and  D.  enter  into  possession  of  the 
real  estate.  After  having  gone  to  a  certain 
extent  in  executing  the  duties  of  executors,  A. 
and  B.  find  themselves  involved  in  difficulties 
in  ascertaining  the  credits  and  debits  of  their 
testator,  and  getting  in  his  assets,  and  the  per- 
sonalty appears  to  be  insufficient.  They  are 
driven  into  Chancery  for  protection .  A  creditor 
is  found  to  file  a  biU  on  oehalf  of  himself  and 
all  other  creditors  of  the  testator.  He  is  plain- 
tiff;  il.  and  B.,  C.  and  D.,  E.  F.  6.  H.  and./., 
and  K,  the  eldest  son  of  F.,  the  first  tenant  in 
tail  representing  the  inheritance,  are  defendants. 
Thejr  must  all  put  in  answers.  A  decree  must 
be  made,  referring  the  whole  matter  of  the 
cause  to  the  Master.  In  such  a  suit  A,  and.B. 
hare  to  accotmt  for  and  justify  all  their  receipts 
and  payments ;  C.  and  D,  to  account  for  rents 
and  profits  received  by  them,  and  the  applica- 
tion of  them.  On  every  item  in  the  account  of 
A.  and  B,,  the  plaintiff  and  all  the  other  de- 
lendants  are  entitled  to  attend.  Upon  every 
claim  of  a  creditor  brought  into  the  Master's 
Office,  phdntififs  and  defendants  all  attend.  On 
every  proceeding,  in  respect  of  the  real  estate  at 
least,  five  parties  attend,  namely, plaintiflr,.il. 
and  B,,  C.  and  D.,  E,  and  younger  children, 
F.  and  IC.  tenant  for  life  and  first  tenant  in  tail. 
And  there  may  be  more  separate  attendances, 
if  some  of  the  parties  find  it  expedient  to  attend 
by  different  solicitors. 

"  It  is  seen  at  once  what  unavoidable  causes 
of  delay  must  arise  in  such  a  state  of  things. 
The  difficulty  is  increased  by  the  ignorance  in 
which  the  executors  and  parties  are  upon  the 
testators  affiurs,  by  the  want  of  the  personal 
presence  and  information  of  the  testator." 

This  necessity  of  bringing  forward  a  mul- 
titude of  parties  does  not  exist  in  proceed- 
ings in  Bankruptcy,  nor  generally  at  Com- 
mon Law,  the  expedition  and  facilities  of 
which  are  held  up  to  commendation,  and 
contrasted  with  the  slow  progress  of  a  suit 
in  Equity.  The  Master  aptly  puts  the  case 
thus: — 


"  Suppose,  instead  of  dying,  Mr.  Dives  com- 
mitted an  act  of  bankruptcy.  A  creditor  takes 
the  usual  summary  proceeaing  under  which  he 
18  declared  a  bankrupt;  the  law  vests  all  the 
property  of  Dives  immediate^  in  the  official 
assignee.  In  taking  the  accounts,  and  winding 
up  the  afi&drs,  and  distributing  the  assets 
amongst  creditQis,  there  is  no  embarrassment 
in  the  attendance  qf  parties.  The  commissioner, 
aansted  by  the  official  assignee,  conducts  the 
whole  bnahiess,  allows  or  rejects  creditors' 
\  what  axe  the  liabilities,  and 


what  is  the  property,  and  what  are  the  credits 
and  rights  of  the  bankrupt,  and  has  the  bank- 
rupt at  hand  to  give  infonnation  about  his 
property  and  affairs  whenever  it  is  wanted.  It 
IS  only  necessary  to  ascertain  what  property  and 
credits  belong  to  the  bankrupt  himself.  In  his 
real  property  he  may  have  only  a  life  estate; 
it  may  oe  subject  to  a  jointure  and  other 
charges;  but  these  are  unafiected  bv  the 
bankruptcy.  The  only  inouiry  is,  *  What  is 
the  bankrupt's  estate  ?'  Meetings  of  creditors 
for  some  purposes  may  be  required,  but  these 
create  httie  obstacle  in,  or  rather  facilitate,  the 
winding  up  of  the  afifairs." 

Further  on  in  the  pamphlet  the  supposed 
power  of  the  Masters  to  compel  the  partied 
to  proceed  is  well  exemplified.  Amongst 
other  statements,  we  extract  the  following 
relating  to  the  53rd,  54th,  and  55th  orders 
of  1828,  enabling  the  Masters  to  proceed 
exparte : — 

'*  The  initiative  is  with  the  parties,  who  seldom 
or  ever  ask  the  Master  to  proceed  'exparte '  to 
the  allowance  or  disallowance  of  a  contested 
state  of  facts,  &c.  To  do  so  only  multiplies 
proceedings.  Suppose  the  Master  to  allow  a 
state  of  facts  of  A.  *  exparte '  and  that  no  per- 
son is  affiected  by  it  but  A.  and  J9.  B.  after- 
wards comes  to  the  Master,  accounts  for.  his 
absence,  tells  the  Master,  that  the  allowance  is 
in  his  belief  wrong  in  law,  or  that  the  state  of 
facts  and  evidence  are  erroneous  or  insufficient. 
The  Master  knows,  that  much  more  inquiry 
and  delay  would  be  caused  in  the  form  of  ob- 
jections and  other  proceedmgs,  bj  refusmg  to 
review  his  allowance  than  by  grantmg  a  warrant 
to  review.  , 

"  Suppose  agun  the  Master  to  allow  ^exparte 
a  state  of  facts  of  A.,  which  not  only  affects  the 
interests  of  A.  and  B.,  but  has  also  a  bearing 
upon  the  interests  of  other  parties  in  the  cause. 
JB.,  stating  reasons  for  his  default,  asks  for  a 
warrant  to  review;  the  other  parties  second 
him.  A.  attends  and  admits,  that  if  the  Mas- 
ter refuses  to  review,  there  would  no  doubt  be 
objections  left,  and  exceptions  taken  to  the 
Master's  report,  and  that  the  whole  case  might 
be  sent  back  by  the  Court  to  the  Master.  Thus 
the  Master  finds,  that  if  he  refuses  the  warrant 
to  renew,  he  runs  the  risk  of  making  a  report 
based  on  error,  and  that  too  upon  his  own  re- 
sponsibility, the  parties  in  the  cause,  except  A., 
pressing  him  to  have  the  cause  opened,  and 
properly  argued,  and  A,  scarcely  asking  the 
Master  to  refuse.  The  truth  is,  that  'exparte* 
hostile  proceedings  are  so  unsatisfactory,  mdeed 
injurious,  that  the  Master  is  seldom,  if  ever, 
asked  so  to  proceed." 


Expknations  are  likewise  ^ven  of  the 
difficulties  which  arise,  almost  of  an  in- 
superable kind,  in  transferring  the  conduct 
of  the  proceedings  under  the  56th  Order 
from  a  dilatory  to  an  active  party  in  the 

..     rm.^  "Observations'*  next  describe 


suit.    The 
the  chief  duties 


of  the  Master, 


which,  are 
R  2 
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clearly  and  accarately  detailed,  and  those  of 
the  Chief  Clerk  are  thus  stated : — 

''The  office  ef  Chief  Clerk  is  an  office  of 
great  importance ;  he  ought  to  he  a  gentleman 
of  considerable  legal  and  practical  knowledge, 
of  gentlemanlike  manners,  conciliator}'  but  firm, 
industrious  and  accurate;  (qualifications  of 
which  the  writer  of  these  observations  has  the 
benefit  in  his  present  Chief  Clerk ;)  he  is  in  the 
tame  position  relativdy  to  the  Master  as  the 
Master  is  to  the  Court ;  as  the  Master's  reports 
are  (generally)  subject  to  confirmation  by  the 
Court,  so  all  the  proceedings  before  the  Chief 
Clerk  are  subject  to  the  Master's  control.  For 
mstance,  the  passing  the  accounts  of  receivers, 
executors,  trustees,  &c.,  begin  before  the  Chief 
Clerk ;  if  any  items  are  disputed,  he  makes  a 
^ery  to  each  item,  and  then  a  warrant  upon 
quenes  is  taken  out  for  the  Master,  and  he  de- 
cides upon  them ;  so  if  in  preparing  a  report 
any  difference  arises,  which  the  Chief  Clerk 
cannot  settle  to  the  satisfaction  of  the  parties, 
they  in  the  same  manner  attend  the  Master,  and 
he  settles  the  matter  in  dispute.  The  Masters 
are  in  constant  communication  with  the  Chief 
Clerks  upon  the  business  in  progress,  and  de- 
rive valuable  assistance  from  their  experience 
and  knowledge." 

A  considerable  part  of  the  "Observa- 
tions ''  is  devoted  to  the  consideration  of  the 
su^estions  for  altering  the  mode  of  pro- 
ceeuing  made  by  "The  Society  for  the 
Amendment  of  the  Law."  It  is  to  be  re 
gretted  that  the  Master  was  not  aware  of 
the  Memorial  to  the  Lord  Chancellor  by 
the  Metropolitan  and  Provincial  Law  Asso- 
dation  until  the  close  of  his  work.**  That 
memorial  contains  many  important  sug- 
gestions on  various  branches  of  practice, 
and  especially  on  the  course  of  proceeding 
in  the  Masters'  Offices.  We  hope  the 
learned  writer,  in  another  edition,  vrill 
advert  to  those  suggestions, — made  as  they 
are  by  a  committee  of  solicitors  of  great  ex- 
perience, ability,  and  extensive  practice. 

Our  limits  will  not  permit  us  at  present 
to  enter  upon  the  auggestioBs  of  the  Law 
Amendment  Society,  and  the  difi&culties  or 
objections  appertaining  to  them,  aa  stated 
in  the  work  before  us.  We  shall  endeavour 
hereafter  to  return  to  the  subject,  and,  for 
the  nresent,  shall  notice  how  mr  Mr.  Farrer 
thinks  that  certain  alterations  may  be  prac- 
tically  and  usefully  extended*  He  admits 
it  is  fair  to  inquire  whether  they  who  make 
observations  on  the  suggested  amendments 
hare  any  renudies  to  propose  for  the  ills 
eompluned  of;  and  he  proceeds  to  atale 
ifkat  may  at  least  be  considered  as  paUim^ 

<  See  te  Memorial,  p.  200,  oafv^  (July  8). 
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The  general  principle  of  the  Courts,  he 
observes,  is,  that  the  Master  shall  only 
make  the  inouiries,  take  the  accounts,  aoil 
execute  the  directions  in  liieir  decrees  and 
orders,  and  that  no  proceedings  shall  origi- 
nate in  the  IViasters'  Office.  This  principle 
has  of  hite  years  been  relaxed,  and  the 
Master  inclines  to  think  that  such  relaxa- 
tion may  be  usefully  extended*  He  notices 
that— 

"  After  a  decree  and  reference  to  the  Master 
it  often  becomes  necessary  or  expedient 
"To  appoint  a  new  guardian  or  guardians; 
"  To  increase  maintenance ; 
"  To  appoint  a  new  receiver,  consignee,  or 

manager ; 
"  To  appoint  new  trustees ; 
"  To  bring  or  defend  actions ; 
"  To  repair  farm  and  other  houses,  &c.  or 

erect  new  buildings ; 
"  To  drain  or  make  other  permanent  im- 
provements ; 
"To  cut    down  timber  and  thin  planta- 
tions ; 
"  To  bore  for,  open,  and  work  mines ; 
"To  enter  into  contracts  for  purchase  or 

sale  of  property ; 
"  To  make  payments  for  the  advancement 
in  life  of  wards  of  the  Court,  by  the  pur- 
chase of  commissions  in  the  army,  fitting 
out  for  the  navy  or  sea  service,  providing 
apprentice  fees,  &c.  &c. ; 
"  To  approve  marriages  of  wards  of  Court 

and  proposals  for  settlement. 
"  In  all  these  and  other  cases,  it  is  nccesBary 
to  present  a  petition  to  the  Court  supported  by 
affidavit,  upon  which  the  Court  makes  an 
order  of  reference  to  the  Master,  nearly  alwap, 
as  a  matter  of  course ;  the  order  is  arawn  up 
and  left  in  the  Master^s  Office,  a  warrant  is 
taken  out  to  obtain  the  Master's  directions  as 
to  proceeding  on  the  order,  the  Master  directs 
a  state  of  facts  supported  by  evidence  to  be 
left,  which  being  left,  the  Master  proceeds,  and 
having  allowed  or  disallowed  the  proposal,  a 
report  is  made,  and  this  goes  before  the  Court 
for  confirmation  or  by  way  of  appeaL" 

Mr.  Farrer  states  that  he  agrees  in 
opinion  with  those  who  suggest  that  in  the 
above-mentioned  and  similar  cases  the  pro- 
ceedings should  commence  by  leering 
states  of  facts,  proposals,  &c.,  in  the 
Masters*  Office,  without  a  previous  petition 
to,  or  order  of,  the  Court ;  and  he  aays^ 


"  If  the  master  should  oooaider  thestate  of 
facta  and  proposal  proper,  he  would  allow  it, 
and  make  his  teport  to  the  Cknnt,  stating  hi* 
opimon,  and  aabasittmg  it  to  the  Court; 
if  he  «hould  think  tte  prapaol  impfo- 
per,  dien  he  would  dioUow  it.  la  ei&er 
caae  any  party  mi|^  go  to  Ifae  Oaurt  if  ditn* 
tisfied  with  the  Maater^s  dedtioB.  This  would 
very  rarely  occuc     1%»  chiiyj  weald  efect> 
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imdoabtedly,  some  saving  in  time  and  a  large 
nving  in  coets.  If  it  be  objected,  that  the 
Conrt  oagfat  in  the  firat  instance  to  judge  of 
the  propriety  of  the  inquiry  and  proposal — 
that  the  Court  is  properljr  jealous  of  any  pro- 
ceedings without  its  previous  sanction  and  di- 
rection— the  answer  is,  that  this  exercise  of 
authority  by  the  Court  is  unnecessary,  that 
it  is  in  fact  frequently  nominal  and  formal,  and 
that  this  jealousy  is  now  misplaced  and  incon- 
sistent with  the  responsible  duties  which  the 
Masters  perform,  and  the  confidence  which  the 
Courts  practically  place  in  them.^ 

There  may  also  be  cases  in  which,  with- 
out any  previous  decree,  the  proceedings 
might  coDfimence  in  the  Masters'  Office  : — 

"  For  instance,  on  petitions  to  appoint  guar- 
dians and  allow  maintenance  without  suit — on 
mquines,  whether  A-B.iavi  infant  trustee  or 
mortgagee — whether  C.  D,  is  a  trustee  or 
mortgagee  within  the  meaning  of  the  statute, 
kc.,  and  whether  he  is  within  the  jurisdiction ; 
in  this  class  of  cases  the  Courts  make  refer- 
ences, as  almost  of  course,  to  the  Masters,  not 
to  find  and  report  facts  only,  but  to  report 
whether  A,  B,  and  C.  D.  are  trustees  within 
the  meaning  of  the  statutes.  In  their  re- 
ports the  Maatera  having  stated  the  facte,  ne- 
oBMarily,  in  obeying  the  order,  certify  their 
opinion  upon  the  law.  If  the  Master  simply 
stated  the  facts  without  his  finding,  that  is,  his 
opinion  upon  the  law,  the  report  would  be 
sent  back  to  hhn  with  an  order  to  review,  in 
other  words,  to  report  his  opinion. 

"Again,  an  order  might  be  made  giving  the 
Master  leave,  in  all  cases,  to  state  special  cir- 
cumstances in  his  report;  he  cannot  no  so  now 
without  leave  of  the  Court  given  by  the  decree 
or  order." 

As  to  de^ J,  no  one  of  the  esdstbg  orders, 
(says  the  writer,)  nor  any  of  the  plans  yet 
proposed,  supplies  a  snfficient  remedy.  The 
order  eoablii]^  the  Master  "  to  fix  the  times 
for  proceeding"  approaches  it. 

''  If  the  Masters  are  considered  to  be  respon- 
sible for  the  diligent  working  of  decrees,  &c„ 
the  authority  thereby  vested  in  them  must  be 
enlarged ;  a  general  power  must  be  given  to 
them  to  control  or  superintend  the  proceedings; 
they  mnst  be  autiioriaed  to  direct  warrants  'to 
be  taken  for  the  attendance  of  aU  paxtieB,  or 
any  one  partv,  fi>r  the  purpose  of  inquirinjy^ 
into  caoaes  of  delay,  where  proceedings. are  di- 


*  "  In  some  few  instances,  sjMcial  orders  have 
ben  jnade  bnrtfae  GouEt,  ^pving  Jeave  to  lay 
.pnposals  in  tiie  first  .instance  befiore  the  Mas- 
ter, such. as  'pro|Kwal8  for  cutting  vtimber  aod 
bringing  actmns.  In  cases  of  commutation  of 
tithes,  a  general  order  has  been  made  under 
which  the  nroceading  is  directed  to  begin  in  the 
Master^  Ofiiee  without  a  previous  petition  to 
theConrt  ■proposals  for  leases  also  comoMnte 
sik'onoe  beCsvB  tl 


latory,  and  directing  the  time  within  which  the 
reference  shall  be  worked,  so  that  the  Master 
may  either  keep  the  parties  active,  or  ascertain 
the  causes  of  delay  and  record  them.  Under 
existing  regulations  the  Masters  make  an  an- 
nual return  of  all  causes  and  matters  in  their 
respective  oflices,  shewing  the  state  of  pro- 
ceeding upon  reiferences  to  them ;  but  very 
little  if  any  benefit  results  from  these  retmma. 
Although  it  may  appear,  that  in  certain  causes 
no  proceedings  for  a  long  time  have  been 
taken,  there  the  matter  ends ;  it  is  the  duty  of 
no  one,  it  is  not  within  the  authority  of  any 
one,  unless  of  the  Judges  of  the  Superior 
Courts,  to  inquire  into  the  causes  of  delay. 

''Great  objection  will  justly  be  made  to  such 
interference  as  is  here  suggested  with  the  prin- 
ciple '  that  the  parties  know  best  how  to  con- 
duct their  own  causes ;'  but  the  interference 
is  suggested  upon  no  other  ground  than  that 
it  appears  to  be  the  only  means  by  which  the 
public  can  be  satisfied  that  the  alleged  delay 
does  not  exist,  or,  if  it  does  exist,  that  the 
cause  is  not  to  be  found  in  any  dilatoriness  on 
the  part  of  the  Master;  to  which  may  be  added 
the  prollability,'that  if  such  power  of  oontrsl  or 
superintendence  be  given  to  the  Masters,  the 
parties  themselves  will  be  influenced  by  it,  and 
will  be  stimulated  to  diligence  in  prosecuting 
references  in  their  Offices,  and  the  exercise  of 
anv  power  that  may  be  vested  in  the  Master 
wiU  probably  be  butlittle  called  for  in  practice. 
Aasummg  this  to  be  a  probable  result,  it  is 
better  to  modify  and  improve  tiie  existing  sys- 
tem, than  to  introduce  new  forms  and  modes 
of   procedure,  or  make  any  great  changes. 
Great  changes  must  be  attended  with  great 
present  inconveniences  and  risks ;   they  might 
in  process  of  time,  after  undergoing  modifica- 
cations,  the  results  of  experiment,  be  made  to 
work  well;    but  this  could  only  be  effected 
after  long  trial.      Suppose,  however,  that  such 
great  changes  failed  1    All  legal  and  judicial 
systems  are  the  gradual  growth  of  verv  many 
years ;  no  system  was  ever  i)erfect  on  the  sud- 
den.     Important  ameliorations'^    have  taken 
place  in  the  practice  in  the  Master's  Office. 
The  existing  orders  and  rules  of  practice  are 
well  cateulated  for  the  ends  proposed,  and 
and  would  produce  satiafactory  effects,  if  :^v 
were  put  in  force  for  the  purposes  for  which 
thev  were  made,  and  in  the  spirit  which  the 
Juages,  by  whom  they  have  from  lime  to  time 
been  introduced,  wished  to  infuse  into  the  pro- 
ceedings ;  they  contain  in  themselves  aH  that 
is  requisite  for  phuntiffs  or  defendants;    to 
both  are  given  powers,  enabling 'them  to  work 
the  references  expeditiously ;  neither  class  .can 
be  inactive  if  the  other  will  use' the  powers  pos- 
sessed by  it.    Further  improvenents  maybe 
introduced,  especially  in  the<mode  -of  working 
the  re£efences,  as  has  been  stated  in  a  former 


'd  *'  It  is  impossibl&to  express  in  tso  strong 
tenns  our  sense  of  the  .wisdom  which  (dictated 
the  abolition  Of  fees  as  the  jemnnsntion  of 
the  Masters'  and  Chief  Clerks." 
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part  of  these  ob8enrationB«  by  compelling  a 
more  strict  form  of  pleading,  and  more  conti- 
nuous proceedings^  and  in  some  other  parts  o! 
the  practice ;  but  still  the  system  itself  is  well 
adapted  to  obtain  the  end  proposed  by  it.  It 
may  justly  be  said  that  the  Master's  Office  is 
like  a  great  machine,  composed  of  several 
parts ;  each  part  is  entrusted  to  a  pecu^r  work- 
man; if  every  workman  performs  his  duty 
skilfully,  all  the  powers  are  put  into  action, 
and  the  machine  works  well ;  out  if  any  work- 
man nefflects  Ids  duty,  then  the  operations  are 
impeded,  and  loss  of  time  and  otner  inconve- 
niences necessarily  follow.  In  the  latter  case 
the  remedy  is  to  improve  the  machinery  by  in- 
troducing such  a  power  as  shall  influence  the 
operation  of  the  separate  paru,  and  make  each 
part  do  its  proper  work  m  due  time ;  such  a 
power,  so  controlling  the  workings  of  the  se- 
vehd  parts,  would  produce  beneficial  results, 
and  all  real  cause  for  complaining  of  the  Mas- 
ters' Offices  would  cease.  There  seems  no 
other  means  by  which  that  power  can  be  given 
than  by  investing  the  Master  with  more  autho- 
rity than  he  now  possesses. 

We  have  thus  selected  Master  Ferrer's 
views  of  such  amendments  in  practice  and 
additions  to  the  course  of  proceeding  in  the 
Masters'  Offices  as  appear  to  him  to  be 
beneficial  to  the  administration  of  justice  in 
the  Courts  of  Equity,  and  we  shall  return 
to  the  discussion  of  other  parts  of  the  sub- 
ject at  an  early  opportunity, 

THE  CIRCUITS.— CONSTITUTION 
OF  JURIES. 

4 

The  Circuits  are  drawing  fast  to  a  close, 
and,  upon  the  whole,  the  amount  of  busi- 
ness has  been  greater  than  was  anticipated. 
Indeed,  in  nearly  all  the  counties  the  num- 
ber of  criminal  cases  for  trial  exceeded  the 
usual  average,  whilst  the  County  Courts 
Act  does  not  seem  yet  to  have  operated 
materially  in  reducing  the  number  of  civil 
causes  for  trial  at  the  Assizes.  In  the  nu- 
merous instances  in  which  the  Superior 
Courts  have  a  concurrent  jurisdiction  with 
the  County  Courts,  under  the  9  &  10  Vict. 
c.  95,  s.  128,  suitors,  as  might  be  expected, 
find  many  reasons  for  preferring  the  former 
jurisdiction.  Amongst  other  grounds  of 
preference,  we  frequently  hear  it  remarked, 
that  the  County  Court  judges  constantly 
order  every  debt,  whatever  may  be  its 
nature  or  amount,  to  be  paid  by  small  in 
stalments,  whilst  in  the  Superior  Courts,  if 
the  debt  be  of  an  ordinary  description,  the 
judge  makes  an  order  for  speedy  execution, 
and  if  the  defendant  be  in  solvent  circum- 
stances, the  whole  amount  is  paid  without 
delay.    The  only  ground  upon  which  anyj 


suitor  who  has  the  option  elects  to  proceed 
in  the  County  Court,  rather  than  in  one  of 
the  Superior  Courts,  is  the  consideration  of 
expense,  the  difference  as  regards  which, 
though  not  so  great  as  may  be  supposed,  is 
undoubtedly  considerable.  We  look  for- 
wardy  however,  to  the  period,  we  trust  not 
very  remote,  when  the  costs  of  proceedings 
in  the  Superior  Courts  will  be  sensibly  re- 
duced by  the  abolition  of  Court  and  many 
other  fees. 


The  composition  of  juries  in  country 
towns,  and  the  relative  qualifications  of 
special  jurors  and  common  jurors,  have  be- 
come the  subject  of  general  discussion 
amongst  those  whose  professional  engage- 
ments take  them  to  the  assizes ;  and  the 
opinion  begins  to  acquire  strength,  that  the 
distinction  between  special  and  common 
juries  should  be  abolished,  and  that  the 
administration  of  justice  would  be  improved 
•if  persons  of  superior  education  and  mtelli- 
gence  were  mingled  with  those  who  now  sit 
on  common  juries. 

It  is  not  proposed,  as  we  understand,  to 
raise  the  qualification,  or  to  exclude  from 
juries  any  persons  now  eligible  to  sem, 
but  simply  to  extend  to  every  suitor,  with- 
out increased  expense,  the  benefit  which 
any  suitor  may  now  obtain  who  is  wilHng  to 
incur  the  expense  of  striking  a  special  jury. 
Profoundly  impressed  with  the  social  and 
political  importance  of  iury  trial,  and  de- 
sirous of  preserving  the  institution  in  all  its 
integrity,  we  are,  nevertheless,  forced  to 
admit,  that  the  classification,  somewhat 
capriciously  adopted  in  practice,  into  special 
and  common  juries,  does  not  add  to  the 
eflidency  or  authority  of  the  tribunal,  and 
that  it  would  me  increased  weight  and  cer- 
tainty to  the  decisions  of  juries,  if  the  nu- 
merous class  of  persons  whose  services  are 
exclusively  required  when  special  juries  are 
struck,  were  called  upon  to  serve  indiscri- 
minatiely  with  those  who  ordinarily  dis- 
charge the  functions  of  common  juries.  In 
addition  to  the  more  obvious  advantages 
which  would  arise  ^m  the  in^sion  of  a 
higher  degree  of  education  and  intelligence 
into  the  composition  of  juries,  we  should 
hope  it  would  tend  to  diminish  the  number 
of  cases  in  which  it  is  now  thought  neces- 
sary to  allow  what  are  called  "  new  trials,' 
an  evil  of  increasing  magnitude  in  the  pro- 
cedure of  our  Common  Law  Courts. 

As  connected  with  the  subject  of  runes, 
we  may  mention,  that  the  Lord  Chief  Baron 
has,  we  think  judiciously,  determined  to 
deviate  from  the  practice  which  for  some 
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time  has  prevailed  at  the  assizes,  with  re- 
spect to  the  order  in  which  special  and 
common  jory  causes  are  tried.  It  has  heen 
usoal,  as  many  of  our  readers  are  aware, 
on  the  first  or  some  early  day  of  the  assizes, 
to  fix  particular  days  for  the  trial  of  speciid 
jury  causes,  and  on  the  day  so  fixed  the 
spmal  juries  have  heen  disposed  of,  although 
it  frequently  happened  that  common  jury 
causes  previously  entered  remained  untried, 
and  were  postponed  to  a  later  period  of  the 
assizes,  a  postponement  necessarily  attended 
inth  great  expense  to  the  parties,  and  in- 
conyenience  to  those  summoned  from  the 
common  jury  paneL  At  the  Surrey  Assizes, 
now  depenaing  at  Guilford,  there  was  an 
entry  of  94  civil  causes,  of  which  15  were 
speoal  juries,  and  the  Lord  Chief  Baron 
took  an  early  occasion  of  intimating  that  he 
did  not  propose  to  give  those  who  had 
arranged  to  have  their  causes  tried  hy 
special  juries  any  advantage  hy  appointing 
particular  days  for  the  trial  of  such  causes. 
The  special  jury  cases,  like  the  common 
jury,  would  he  tried  in  their  order,  without 
distinction  or  preference.  The  result  of 
this  arrangement,  if  it  were  universally 
adopted  hy  the  judges  on  Circuit,  would  he 
to  discourage  the  practice  of  trying  hy 
special  juries,  and  to  place  those  summoned 
on  either  description  of  jury  on  a  greater 
equality  as  regards  their  attendance  in 
Court.  In  agricultural  districts,  a  large 
proportion  of  persons  summoned  to  serve 
on  common  juries  are  necessarily  farmers — 
the  same  persons  serve  on  juries  at  the 
criminal  side — and  perhaps  no  class  of  per- 
sons could  he  named  whose  ahsence  from 
their  own  localities  is  attended  with  more 
inconvenience  and  loss,  particularly  during 
the  harvest  month.  Every  consideration, 
consistent  with  the  due  and  patient  admini- 
stration of  justice  should  he  extended  to 
persons  of  this  class,  and  it  is  not  unreason- 
able to  suppose  that  they  would  suhmit 
more  cheerfiilly  to  the  sacrifices  they  are 
called  upon  to  make,  if  they  were  more 
directly  associated  with  the  eentry  of  the 
country  in  the  discharge  of  this  most  im- 
portant puhlic  duty.  The  whole  suhject  of 
the  quahfication  of  jurors,  their  attendance 
at  the  sittings  and  assizes,  and  the  remune- 
ration to  wluch  they  are  entitled  hy  law,  is 
deserving  of  serious  attention.  "We  have  no 
douht  tbit  the  present  system  is  susceptible 
of  much  improvement,  upon  all  those 
nmnts,  and  that  the  duties  of  jurymeil  may 
oe  rendered  less  onerous  and  inconvenient 
to  individuals,  without  impairing  in  any  re- 
spect the  efficiency  of  the  tribunal,  or  dimi- 


nishing the  respect  and  confidence  with 
which  we  hope  ever  to  see  trial  by  jury  re- 
garded by  Englishmen. 


CHANCERY  PROCEEDINGS  FUR- 
THER REGULATION. 

A  NEW  BILL  has  just  been  mtroduced 
by  the  Lord  Chancellor  for  putting  all  1;he 
remaining  officers  of  the  Court  on  salaries 
instead  of  fees. 
,  The  preamble  recites  3  &  4  W.  4,  c  94. 

The  Master  of  Reports  and  Entries  is  to 
perform  such  duties  as  the  Lord  Chancellor 
may  direct,  (s.  1). 

The  Lord  Chancellor  to  issue  orders  for 
carrying  this  act  into  effect,  (s.  2). 

Salaries  in  lieu  of  fees  to  be  paid  to  the 
officers  of  the  Lord  Chancellor  and^Master 
of  the  Rolls,  (ss.  3,  4). 

The  fees  heretofore  received  to  be  placed 
to  the  "  Suitors'  Fee  Fund  Account,"  (s.  5). 

Salaries  to  be  paid  to  the  clerks  employed 
in  the  SecreUries'  Office  at  the  Rolls,  (s.  6). 

3  &  4  W.  4,  c.  94,  relating  to  the  appoint- 
mentof  Chief  ClerVof  Master,  to  be  repealed ; 
and  none  but  solicitors  of  10  years*  standing 
to  be  appointed  Chief  Clerk  of  the  Master ; 
andtobeof  not  less  than  seven  years'  practice 
immediately  preceding  the  appointment, 
(ss.  7,  8). 

The  Chief  Clerk  to  be  struck  off  the  Rolls, 
(s.  9). 

The  Solicitor  to  the  Suitors'  Fund  to  per- 
form such  duties  as  the  Lord  Chancellor  may 
direct,  and  not  to  act  as  solicitor,  except  in 
the  duties  of  his  office,  (ss.  10,  11). 

Appointment  of  clerks  to  assist  solicitor 
to  Suitors'  Fund,  (s.  12). 

The  Salaries  of  officers  of  the  Lord  Chan- 
cellor and  Master  of  the  Rolls  to  be  paid  out 
of  the  Suitors'  Fee  Fund,  (s.  13). 

The  Salaries  of  officers  to  commence  from 
the  date  of  appointment,  (s.  14). 

Alteration  of  Quarterly  days  of  payment 
of  salaries,  (s.  15). 

Repeal  of  allowances  for  copying ;  and 
the  salarv  of  the  Masters'  Junior  Clerk  to  be 
increased  to  400/. ;  and  the  Taxing  Masters^ 
Clerks  to  350/.,  (s.  16). 

The  Lord  Chancellor  may  order  pensions 
to  be  given  to  retiring  officers,  (s.  17)* 

Pensions  to  disabled  officers,  (s.  18). 

The  Lord  Chancellor  may  order  payments 
for  proriding  Court-Room,  &c.,  (s.  19). 

Act  to  commence  2d  Nov.,  1848,  (s.  20). 

The  Lord  Chancellor  may  postpone  the 
commencement  of  the  Act  for  six  months, 

(8.  21). 


R  b 
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This  bill,  amended,  as  we  stKted  last 
week,  is  proceeding  forward  in  the  House  of 
GoDiizions.  The  pow«r  06  the  Conntj^ 
Courts,  it  will  be  reeolkctedi  ir  limited  to 
cases,  not  exceeding  3W:  a  year  ;  and  the 
authontj*  to  inquire  undfer-  special  orders 
from  the  Court  of  Chancery  into  chanties 
aBore  that*  sum,  and  not  whoflj  or*  partly 
supported  by  voluntary  contnbutions,  is 
not  to  be  exercised  within  20  miles  of 
London; 

As  we  at  first  briefly  noticed,  there  still 
remains  the  important  question^  as  well  for 
the  public  a9  for  practitioners,  w^at  are  to 
be  allowances /on  eoeU  in  eueh  cases  9'  Th^ 
are  not,  of  course,  to  be  Hmiied  to  10*^.  or 
15s.,  as  in  actions  for  debt;  but  is  the 
amount  in  any  respect  to  be  r^;nlated  by 
that  miserable  and  impoliidc  s<»le  ?  The 
solicitors,  wfaedier  of  the  trustees  of  cha 
lities,  or  of  parishes  seekiiig  an  investigation 
into  the  amount  and  apphcation  of  thefbnd, 
are  always  willing  to  moderate  their*  charges 
where  tiie  property  in  question  is  of  small 
unount;  but  it  cannot  be  expected  that 
jespectable  practitioners  will'  be  induced  to 
attend  to  this  branch  of  business,  if  the  re- 
muneration is  to  be  limited  to  the  Small 
Debt  Scale. 

The  daneer  will  be,  that  cases  of  this 
sort  will  faU  into  the  hands  of  an  inferior 
cksB  of  persons,  who,  it  is  to  be  ftared,  will 
remunerate  themselves  in  an  irregular  form 
and  by-means  which  the  solicitors  in  general 
will  disdkin  to  adopts  and  the  proressioui 
we  apprehend,  will  thus  be  lowered  and  the 
public  interests  suffer.  We  trust  that  the 
clause  in  the  bill,  authorizing  the  making  of 
rules  and  orders  win  be  found  sufficient  to 
secure  adequate  professional  remuneration, 
hat  if  not,  that  it  will  be  properly  amended. 
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NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

IN  THB'PRBtSKTr  SBaBION  Or  PABLIAMBNT. 

The  Statutes  effecting  alterations  in  the  Law 
passed  durinf(  the  present  S^ssionof  Pln-Ha« 
ment,  printed  in  this  and  the  last  voluma  of 
the  Legal  Observer,  are  as  follow ; — 

Extending  Time  for  making  Railwaya,  vol* 
36»p^20ik 
RegnlokiBg^the  Quosn^s  Pjinn,.p.  568. 
North  American  Pkesengers,  p.  581. 
Crown  and  Government  Security,  p.  600« 
Oaths  in  Chancery,  vol.  36,  p.  7. 


Stamp  Duties^  AsMmiktion,  p.  8. 
TkM  of  Controverted- Eleetiens,  p.  13. 

Removal  of  Aliens,  p.  182. 
Annual' Indtoinity,  p.  221. 
Suspension  oF  the 'Habeas  Corpus  Act  (Ire- 
land); p  280. 
Poor  Removal  Orders,  p.  293. 


OOMHOXS  TSeUOSVRS. 

10  &  11  Vict.  c.  27. 

An  Aet  to  authorize  the  lodosure  of  ceitsan 
Lands,  in  pursuance  of  the  Third,  and  also 
of  a  Special,  Report  of  the  Inclosura  Com- 
missioners for  Enii^nd  and  Wdles. 

[2Jnd  Juljr,  1848.] 

1.  8  4*  9  Vioi.  c.  118. — kidosures  mfmiiofud 
in^sekeduUsrmaff  be  proceeded  with. — ^Whereas 
the  Inclosure  Commissioners  for  England  and 
Wales  have,  in  pursuance  of  an  act  passed  in 
the  9  Vict.,  intituled  "  An  Act  to  facilitate  the 
Inclosure  and  Improvement  of  Commons  and 
Lands  held  in  common,  the  Exchange  of  Landi, 
and  the  Division  of  intermixed  Lands;  to  pro- 
vide Remedies  for  defective  or  incomplete  Szs- 
cntiona,  and  for  the  Non*execntion  of  the 
Poweraof  general  and  local  Inclosure  Acts; 
and  to  provide  for  the  Revival  of  such  Powers 
in  certain  Cases,"  issued  provisional  ordin  for 
and  concerning  the  several  proposed  inciosures 
mentioned  in  the  first  schedule  to  this  ac^  sad 
have>  in  the  Annual  General  Report  of  tbdr 
proceedings,  osrtified  their  opinion  thit  such 
mdofiures  would  be  .'expedient;  but  the  wm 
cannot  be  proceeded  with,  without  the  aHthoiit; 
of  parliament:  And  whereas,  before  the  date 
of  the  said  Annual  General  Report,  Uie  said 
Inclosure  Commissioners  issued'  their  pro* 
visional  order  for  and  concerning  the  proposed 
inciosures  mentioned  in  the  second  scneduleto 
this  acti  and  the  requisite  couMnta  thereto  had 
been  given,  but  the  said<:^QRinnssion«rshad  not 
received  information  of  sack  consents  banng 
been  so.  given  at  the  time  of  making  their  said 
report :  And  whereas  the  said  Commisdoners 
have,  by  a  Special  Report,  certified  their 
opinion  that  such  last-mentioned  proposed 
inclosure  would  be  expedient,  but  the  same 
cannot  be  proceeded  with  without  nch 
authority:  Be  it  enacted  by  the  Qjoeais 
most  exoeHent  Majes^*  by  and  with  thi 
advice  and  consent  of  the  Lords-  Sfuntoal 
and  temporal*  and  Commons^,  in  this  present 
parliament,  assembled,  and  by  the  authoiity  of 
the  same.  That  the  said  sefveral  proposed  in- 
ciosures mentioned  in  the  schedules  to  this  act 
be  proceeiled  with ;  and  as  respects  the  pro- 
posed' mclosure  mentioned  in  the  seoond 
schedule  t9  this  act,  in  the  same  manner  as  if 
the  expediency  of  such  indoflore  had  beences^ 
tified '  by  the  Conunissioiiers  in  their  aid 
Anmal  General  Report.. 

2.  Shori  titIe.^And  be  it  enaotedi  That  in 
citing  this  act  in  other  acts  of  partiament,  and 
in  legal  instruments,  it  shall  be  sufficient  to 
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nse  the  expnwi^a-  '*  T}i&  Aimiisd  lod^urc 
Act,  1848/* 


8CHEDULB9  TO  WHICH  THffl    ACT    RCVBR8. 
¥ian  SiSAKDUtK. 


Inclosure. 


Corringhain    sod 

Spniij^tborpe 
Oreton  Commoo 
TaDsley  Common 
Caldecot  Open 
Fields     .      • 
Cbureh  Stoke  and 
Hurdley  .    • 


HrssiBglon 

Ashby  Mask 
Dalverton  « 
Bur^hfield  . 
Barrow 
Woo!  pit 
Hessett 
Egton   .      . 
9mardal«  F«n 
Antnobut    . 
lUon  Moor 
Cbiimor 


Liocoln 

Salop 

Derby 

Cambricl^  . 

Montgomery 

Montgonery 

Salop 
.  Westmorlaod 
.  Som^raet 

Berks 
,  Suffolk 
.  Suffolk 
.Suffolk 
.  York 
» VVestuorlaod 
.  Chester 
,  Devon 
.  Oxford 


and 


MottramStAndreWjChester 


Burstow 

Cookbury  Moor 
I«os  Cotmnon  • 
Winsford   •     • 
TkoratMlftsor 
Stoke  P«ro      » 
Wirhomugfa     •     . 
Upvood  &  Ramsay 
ISr.  Stephen's  Doarn 
Beowick     • 

Mid  Lavant 
Boxgrore  . 
Bast  Larant 


.purrey 
,<  Devon 
JSomfiraet 

JSonecset 

.  Vark  . 

.jSomarset 

.  Oafoni 
Huntingdon 
Cornwall 
Cambridge 

.'Kent 

•jSusaex 

.  Bussex 

•  Sussex 


fast  Gnen  .  JSafUk 
Galswortby  Moor  .'Devon 
Honksoham  .  .'Suffolk 
EUisfield  Common  Sonth«mpt«a 


Kingsley 
Great  Missenden 
Bagiey  Weed  . 
The  Grange  Comn. 

Shellwood    -' 

Waste    •     . 

HfakethUsMh 


Stafford 
Buckingham 
Berks 
Cannartlieii 

Sumy 


Dale  ot 

Provisional 

Order. 


laid: 

9tb  Jao. 
^6 ill  Jan. 
SotU  Jan, 

*24tb  March 

2ad  Nov. 

3347  : 

8ch  Jan. 
8tii  Jan. 
20tli  Jan. 
i{.5rU  Jan. 
lull  Feb. 
.7tl)May. 
J  18th  May. 
Idth  June. 
16tb  June. 
24*11  July. 
34tb  J4jlr. 
!f4ch  Jul'y. 
4t!)  Aug. 
23rd  Aug. 
*Jl8t  Sept. 
«lst  Sept. 
SistSept. 
Slat  Sept. 
«UtSept. 
nth  Oct. 
11th  Oct. 
17  lb  Nov. 
lOib  Dec. 
17th  Dec. 
17th  Dec. 
rrth  Dec. 
17th  Dec. 
1848: 
BtkJan. 
8chJ«n. 
8th  Jan* 
48tk  Jan. 
nth  Jan. 
11th  Jan. 
fUt  Jan. 
4s  1st  Jan. 

?4ai  JdUB. 
iS9cb  Ja«. 


Second  Schedule. 


liiclosmtt. 


Moorhouse 


Coonty. 


IV^ttingham 


Date  of  Pro- 
visional- Order. 


1848: 
94th  Jannary. 


lAW  UFB  ASSURANCE  SOCUSTY. 

ANNUAL   REPORT   OF   THS  IHXtSOTQBS. 

T»£  DtnWTOKB  1)aire  nuch  ^easure  id 
meetiog,  for  the  third  time,  the  Propriet^s 
and  AsMtted,  for  the  purpose  of  communi* 
catinpr  to  them  the  resiilt  of  an  investigation 
into  the  affiiirs  of  the  Society,  and  of  aUoUjug 
the  surplus  profit  in  the  proportions  provided 
by  the  Deed  of  Settlement^  viz.,  one-fiftik  to 
the  Proprietors  and  four-fifths  to  the  assured. 

It  can  scarcely  be  necessary  to  remind  tb« 
Proprietors  and  Assured,  that  the  first  division 
embraced  a  period  of  ten  years,  from  the  cqia- 
mencement  of  the  Society  to  the  31st  Decem- 
ber, 1853,. and  that  the  aocond  and  the  present 
division,  embrace  only  periods  of  seven  years 
each,  vii.^  the  second  division,  the  period  from 
1st  January,  1834,  to  Slst  December,  1840, 
and  the  present  division,  the  period  from  1st 
January,  1841,  to  31st  December,  1847. 

The  Directors  will  in  the  firsfc  instance  eon- 
traet  the  extent  of  the  business  of  tlie  Society, 
during  the  septennial  period  from  1833  to 
1840,  with  the  aaaount  of  business  during  the 
seven  years  j)flst  expired. 

From  1B33  to  1840  the  Society  issued  4,180 
Policies^  or  on  an  average  598  per  annum,  the 
new  Premiiuns  under  which  amounted  ^  to 
161,046/.,  or  23,007/.  per  annum ;  and  durinsf 
the  same  period*  the  renewal  Premiums 
amounted   to    1,239,169/.   or    177,024/.   per 


Durioi?  the  last  seven  years,  the  number  of 
Policies  issued  has  beea  31,974,  with  Preoiiuaia 
thereon,  amounting  to  154,536/.,  or,  on  an 
average  568  Policies  per  annum,  with  new 
Premiums  thereon  amounting  ta,22,076/.  per 
annum ;  the  renewal  Premiums  have  amounted 
to  1,851,736/,,  or  on  an  average  of  264,534f. 
per  aonom. 

The  groes  receipt  of  the  Society  from  1833 
to  1840,  inclusive  of  Dividends  on  Stocks  and 
Interest  on  Mortgage,  was  1,734.287/.  During 
the  last  seven  years  the  sum  of  2,6l7>79l/«  lias 
been  received. 

At  the  period  of  the  last  divisbn  of  profits, 
the  total  nomber  of  existing  PoUcies  was  5,820. 
The  number  existing  on  3 ist  December, last 
was  7  J64,  of  which  number  6,473  win  partici^ 
pate  in  the  profits  now  io^be  divided. 

The  total  number  of  Policies  issued  hy 
the  Society  up  to  31st  December,  1847»  waft 
12,896. 

For  the  purpose  of  ascertaining  the  amount 
of  Surplus  to  be  divided,  a  valuation  of  tba 
liability  of  the  Society  under  each  separate 
Policy  has  been  nude.  The  several  computar 
tions  i^  ascertaining  the  amount  of  these  lia^ 
bllities  have  been  made,  (as  on  the  occasion  of 
each  of  the  former  Divisions)  upon  the  same 
elements  of  calculatioa  as  thoseaadonted  ia  libe 
construc^on  of  the  So<aety*s  Scale  olPremiums, 
via.,,  the  NorUiampton  Table  of  Mortality,.  loUi 
interest  at  3  per  cent. 

The  whole  of  the  Funds  of  the  Society  an 
invested  either  oniseal  or  GoveniBienlsecuiilisfl* 
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The  Government  securities  have  been  valued 
in  the  same  manner  as  upon  the  former  oc- 
casions of  division. 

The  following  statement  exhibits  the  position 
of  the  Assurance  Fund  on  the  31  st  December. 

The  Report  then  states  the  amount  of  the 
Assurance  Fund  and  the  Guarantee  Fund,  and 
proceeds  as  follows : — 

It  will  be  remembered  by  the  Proprietors 
that  the  portion  of  profit  added  to  the  Guaran- 
tee Fund  at  the  first  division  in  1833  amounted 
to  56,0332. ;  at  the  division  in  1840  the  sum  of 
109>627^  was  added;  compared  with  these 
amoimts,  the  sum  to  be  added  on  the  present 
occasion,  viz.,  145,656/.,  is  calculated  to  afford 
much  satisfaction. 

The  amount  of  the  Guarantee  Fund  being 
now  457,229/.  6s.  6d.,  the  Directors  propose  to 
increase  the  Dividend  by  lis.  per  share,  which 
will  raise  the  Dividend  from  25s.  to  36s,  per 
share  per  annum,  being  after  the  rate  of  18  per 
cent,  per  annum  upon  the  sum  originally  paid : 
the  Dividend  after  this  rate  will  be  paid  on  the 
5th  day  of  April  next,  clear  of  Income- tax. 

It  being  provided  by  the  Deed  of  Settlement 
that  the  amount  of  Surplus  falling  to  the  share 
of  the  Assured,  shall  be  increased  into  a  rever- 
sionary Bonus  payable  with  the  sums  assured 
as  claims  arise,  the  sum  of  £582,626  belonging 
to  the  Assured  has  been  converted  into  an 
eqmvalent  reversionary  sum  of  £883,098,  and 
this  sum  has  been  allotted  among  the  several 
parties  interested,  upon  the  same  principles  as 
were  adopted  upon  the  former  occasions  of 
division.  Those  who  have  heretofore  had  Bo- 
nus allotted  to  their  Policies,  now  rank  as  as- 
sured of  seven  years'  standing  according  to 
their  several  ages  at  the  commencement  of  the 
septennial  period  just  expired,  with  the  advan- 
tage of  profit  upon  their  previous  Bonus.  The 
Assured  who  have  not  previously  received 
Bonus,  now  rank  according  to  the  dates  of  their 
several  Policies ;  and  a  provision  has  been  made 
for  the  interests  of  those,  whose  Policies  are  of 
less  than  three  years'  standing,'and  who  conse- 
quently are  not  yet  entitled  to  participate. 

In  order  to  enable  the  Proprietors  and  As- 
sured to  judge  of  the  amount  of  public  benefit 
conferred  by  the  establishment  of  this  Office, 
the  Directors  would  draw  their  attention  to  the 
fact,  that  during  the  twenty-four  and  a  half  years 
which  expired  on  the  3l8t  Dec.  ]a8t,the  Society 
has  paid  no  less  a  sum  than  £1,764,503  (inclu- 
sive of  Bonus,  amounting  to  £199,385)  in  claims 
upon  the  death  of  parties  assured. — ^During  this 
period,  three  investigations  into  its  affairs  have 
occurred,  and  these  investigations  have  resulted 
in  the  division  of  Profits  to  the  amount  of 
£1,556,068,  in  which  the  Assured  have  partici- 
pated to  the  extent  of  £1,244,869,  and  this  sum 
has  been  increased  into  a  reversionary  Bonus 
amounting  to  £1,929,085. 

These  results  exhibit  a  far  greater  degree  of 
prosperity  than  has  fallen  to  the  lot  of  any 
other  Assurance  Society  in  a  simflar  period 
from  the  date  of  its  establishment ;  and  the 
Directors  would  impress  upon  the  Assured  as 
well  as  upon  the  Proprietors  the  necessity  of 


exertion  upon  their  part  for  the  purpose  of 
maintaining  and  extending  the  high  position 
now  held  by  this  Society. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

RBMUNBRATIOK  IN  CONVEYANCING. 

I  have  for  many  years  considered  the  mode 
of  renmnerating  solicitors  according  to  the 
length  of  a  deed  as  highly  objectionable.  If 
East  and  West  India  merchants,  stock-brokers, 
and  brokers  and  agents  of  almost  every  de- 
scription are  remunerated  on  an  ad  valorm 
principle,  why  should  not  solicitors  i  In  lary^e 
transactions  the  risk  is  much  enhanced,  and 
whv  not  the  recompense  ? 

In  some  cases  I  have  found  the  expenses 
attending  the  conveyance  of  small  portions  of 
a  large  estate  enormous,  whereas  if  an  ot^ 
valorem  principle  were  admitted,  they  could 
have  been  done  for  much  less. 

The  system  in  Scotland  is  far  preferable,  and 
I  believe  it  is  there  the  rule  for  practitioners  to 
charge  the  amoimt  paid  to  clerks  for  copying 
the  instruments,  a  charge  which  would  operate 
most  beneficially  if  it  could,  be  adopted  in 
England. 

A  Solicitor  of  40  Years'  Standing. 

CERTIFICATE  DUTY. 

It  has  occurred  to  me  that  the  Legiilatare  is 
very  inconsistent  in  taxing  the  profession  on 
their  certificates,  while  they  allow  innumerable 
non-professional  men  to  act  as  stewards  of 
manors  for  divers  ecclesiastical  dignitaries  and 
others,  who  are  not  professional  men,  and  who 
escape  scot-free.  Surely  legal  business  ought 
to  be  confined  to  legal  men  who  are  undnly 
taxed,  while  others  are  allowed  to  receive  the 
benefits  of  legal  business  to  which  they  are 
fairly  entitled. 

I  could  point  out  very  serious  blunders  com- 
mitted by  non-professionals,  but  I  abstain 
from  doing  so.  M. 

CURIOUS     DEMISE     OF     THEATRICAL    PRO- 
PERTY. 

Agreement  made  in  1608,  between  Philip 
Henslowe  and  Edward  AUeyn,  [the  Founder 
of  Dulwich  College,]  Esors.,  and  Thomas 
Downton  [Doughton  or  Dowten],  who  it 
seems  had  been  a  hireling  at  eight  shiUings  ner 
week,  "  as  long  as  they  play,  and  after  they  ive 
stille  one  fortnyght  then  to  give  himme  haijt 
wages'* 

The  agreement  states  that  in  consideration 
of  £27  10s.  they  demised,  farmed,  and  leased 
to  Downton  one-eighth  part  of  a  fourth  part 
of  all  such  gains  in  money  as  should  thereafter 
during  the  term  of  thiiteen  years,  arise,  grow, 
accrue,  or  become  due,  or  nroperly  belong  to 
Henslowe  and  AUeyn,  and  tor  or  by  reason  of 
any  stage  playing  or  other  exercise,  commodity, 
or  use  whatsoever,  used  or  to  be  used  or  exer- 
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cued  within  the  playhouse  of  said  H.  and  A, 
commonly  called  "  tne  Fortune,"  situate  and 
being  between  Whitecross-street  and  Golding- 
lanCjin  the  parish  of  St.  Giles  without,  Cripple- 
gate,  London,  in  the  county  of  Middlesex. 

Downton  was  not  only  to  pav  ten  shillinf^s 
a  week  for  rent  quarterly,  and  Dear  an  equal 
eif^hth  part  of  a  fourth  of  needful  charges  of 
repairing,  &c.,  but  also  that  he  should  not  give 
wer  the  faculty  or  quaUty  of  playing,  but 
should  m  Ms  own  person  exercise  the  same  in 
the  best  and  most  benefit  he  could  within  the 
said  playhouse,  unless  sick,  or  by  consent.  JD. 
waf!  also  not  in  any  other  house  within  two 
miles  compass,  nor  was  he  to  give,  grant,  bar- 
gain, sell,  or  otherwise  do  away  any  part  of  hie 
place  without  license. 

[Henslow  was  Alleyn's  father-in-law.] 
—Dr.  Hughson's  London,  Vol.  III.  p.  333. 


MR.  JUSTICE  BLACKSTONE'S  OPINION 
ON  CASE. 

CUTTING  TREES    UNDER  COLLEGE  LEASE. 

The  Presidt  and  Scholars  of  King's  College 
in  Cambridge  Did  by  Indre  of  Lease  Grant 
unto  Edward  Mason  certain  Tenemts  Close 
Arable  Land  Meadow  ground  and  premisses 
in  West  Puzey  in  the  County  of  Wilts  Except 
unto  the  said  Presidt  and  Scholars  the  Bodies 
and  Tops  of  all  Maiden  Oaks  Ash  and  Elm  and 
the  Bodies  of  the  Pollards  of  Oak  Ash  and 
Elm  standing  growing  and  being  on  the  pre- 
misses wlh  Liberty  to  view  fell  cut  down  top 
grubb  up  take  and  carry  away  the  same  at  yr 
will  and  pleasure  To  hold  unto  the  said  Ed- 
ward Mason  his  Extors  Admrs  and  Asss  for 
ye  Term  of  21  years  Undr  the  Rents  Covents 
and  Conditioufl  therein  comprized. 

N.B.  There  are  several  Withies  Thorn  Maple 
and  Crab  Trees  on  the  premisses. 

Q.  Whether  the  said  Edward  Mason  has  not 
the  Right  of  lopping  and  shrouding  (so  as  he 
does  not  top)  the  said  excepted  trees  ? 

I  am  of  opinion  that  (were  it  otherwise  du- 
bions)  this  Exception  of  the  Bodies  and  Tops 
only  of  maiden  Oak  Aeh  and  Elm,  and  the 
Bodies  only  of  such  as  are  already  polled,  will 
give  Mr.  Mason  (by  a  strong  and  almost  ne- 
cessary Implication)  a  Right  to  shroud  k  lop 
them.  The  only  Difficulty  is,  to  ascertain  at 
what  point  the  Shroud  ends  and  the  Top  be. 
gins ;  for  the  Lessee  must  not  shroud  them  so 
h^h  as  to  endanger  the  rotting  or  decay  of  the 
Timber. 

Whether  the  said  Edward  Mason  has  not 
the  right  &  power  to  cOt  down  grub  up  and 
dispose  of  the  said  Withies  and  other  Trees 
(Except  Oak  Ash  and  Elm  being  Timber  and 
Excepted  as  Afd)  growing  on  the  premieses  or 
bow  otherwise  to  take  use  &  Apply  the  same  ? 

I  think  Mr.  Mason  hath  a  Right  at  any  sea- 
sonable time,  and  in  a  husbandlike  Manner,  to 
lop  top  and  shroud  ye  said  Withies  &  other 


Trees,  8e  to  cut  down  &  dispose  of  such  of 
them  as  have  grown  from  old  Stools^  &  are 
therefore  in  the  nature  of  Underwood.  But  as 
to  taking  down  ye  Bodies  of  antient  Withies, 
Maples,  &  such  other  Trees,  whereof  ye  Lop 
is  a  periodical  Profit  to  ye  Estate,  or  of  grub- 
bing or  eradicating  them  entirely,  this  must 
depend  upon  ye  View  with  which  it  is  done  & 
the  effect  it  will  have  upon  the  Estate.  If  it  be 
done  to  make  room  for  any  lasting  Improve- 
ments, &  those  Improvements  be  actually 
made,  I  conceive  that  ye  Tenant  may  justify 
such  felling  or  grubbing ;  but  if  by  so  doing 
ye  Inheritance  is  prejudiced,  or  made  in  any 
degree  less  valuable,  I  apprehend  that  such 
Acts  are  beyond  the  Power  of  any  Lessee  for 
Years. 

W  Blackstgne 

Wallingford  26  Mar :  1768. 

I  would  not  be  understood  to  mean  that  a 

Lessee  for  Years  has   a  right  to  eradicate  a 

whole  Wood  or  Coppice,  upon  any  Idea  of 

Improvement  or  otherwise:  but  only  single 

Trees. 

W.  B. 


EXPENSES  OF  LAW  PROCEEDINGS. 
To  the  Editor  of  the  Legal  Observer. 

WRITS  IN  THE  SUPERIOR  COURTS. 

I  HAVE  from  time  to  time  noticed  your 
praiseworthy  attempts  on  this  subject,  feeling 
assured  that  the  time  is  not  far  distant  when 
another  system  must  be  adopted.  I  take  leave 
to  inquire  why  the  large  fee  of  5*.  for  a  sum- 
mons in  the  Superior  Courts  cannot  be  re- 
duced ?  The  attorney  does  almost  all  the  labour, 
and  the  patentee  receives  the  fees,  some  8,000/. 
or  9,000/.  in  a  year,  for  merely  stamping  or 
putting  a  seal  on  the  process,  which  I  presume 
is  done  by  a  deputy  at  some  120/.  a  year. 

Really,  in  these  times,  these  things  ought  not . 
so  to  be — but  I  am  ignorant  with  whom  the 
power  rests  for  diminishing  the  heavy  charges ; 
there  is,  however,  no  diflBculty  in  ascertaining 
with  whom  the  power  rests,  to  reduce  an  at- 
torney's charges,  already  reduced  to  an  almost 
starving  point. 

An  Attorney  of  60  Years. 


COUNTY   COURT  FEES. 

I  summoned  a  debtor,  a  clerk  in  the  Custom 
House,  for  rent,  and  paid  the  fees  for  service  of 
the  summons.  I  attended  with  my  witness,  a 
distance  of  seven  miles,  to  prove  my  case,  and 
was  told  the  summons  had  not  been  served, 
the  officer  having  (as  is  too  often  the  case  in 
the  office)  been  amused  and  falsely  told  by 
some  other  clerk,  possibly  by  the  defendant 
himself,  that  he  had  got  leave  of  absence  for 
three  months.    As  it  is  clear  that  a  man  is  not 
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intitkd  to  be  paid  fou  Bervices  not  performed, 
am  I  entitled  to  have  the  fee  for  service  re- 
funded ?  One,  &c. 


NOl^S  OF  THE  WEEK. 

APPROACHINO   CLOSIS  or  THS   SB8BION. 

According  to  the  latest  information,  it 
appears  that  Parliament  will  not  be  prorogued 
till  the  2nd  or  4th  September. 

The  session,  after  all,  has  not  been  so  bar- 
ren as  was  expected  of  Bills  for  the  alteration 
of  the  Law.  A  sufficient  number  has  received 
or  will  receive  the  Royal  Assent  to  occupy 
manv  of  our  nages  during  the  Vacation.  We 
shall  submit  tnem  to  our  readers  as  early  as 
ZDS^  be  convenient. 

DBATH   OF  SIR  GIPFIN  WILSON. 

Sir  Giffin  Wilson,  knt.,  was  called  to  the  Bar 
by  the  Honourable  Secretary  of  Lincoln's  Inn, 
on  the  30th  Jan.,  1/89,  practised  at  the  Equity 
Bar,  and  was  promoted  to  the  rank  of  Kings's 
Counsel  in  Hilary  Term,  1819.  He  was  for- 
merly a  Commissioner  of  Bankruptcy,  and 
held  the  office  of  Recorder  of  Windsor.  He 
was  appointed  one  of  the  Masters  in  Chancery, 
on  the  23rd  March,  1826,  when  Master  Har. 
vey  was  promoted  to  the  office  of  Accountant- 
General  of  the  Court  of  Chancery.  Sir  Giffin 
died  on  the  4th  instant  at  his  house  in  Stratford 
Place,  in  his  83rd  year. 

LAW  BUILDINGS. 

We  observe  that  the  Inner  Temple  is  pro- 
ceeding rapidly  to  complete  the  handsome 
buildings  next  the  river. 

The  old  houses,  adjoining  the  Law  Societj^'s 
HbU  (»i  the  north  side  have  beoi  puUed  down. 


and  the  plans  for  the  atdditional  library  and 
offices,  designed  by  Mr.  Vuliisay,  the  arcluteet, 
have  been  a(^ovad  hy  the  Council.  The  con- 
tractors for  the  building  have  coomienced  the 
excavation ;  the  carcase  will  be  erected  with  a 
stone  front, next  Chancery-lane,  and  roo£ed  inbv 
Christmas,  and  the  whole  is  to  be  firoebed  in 
June  next.  This  will  form  the  North  Wing  of 
the  Hall.    The  purchase  has  been  completed 

j  of  several  houses  on  the  south  side,  for  the 

'  purpose,  as  early  as  may  be  convenient,  of  con- 
structing the  South  Wmg,  and  completing  all 
the  arrangements  for  the  various  objects  of  the 

I  Society,  the  accommodation  of  the  membeis, 
and  the  despatch  of  the  increasing  business  of 

j  the  Institution. 

j  LAW   OF    MARRIAGE. 

I      We  are  not  surprised  that  a  correspondent, 
I  "A  Solicitor  of  Fifty  Years,'*  should  have  read 
I  with  unmixed  pain  the  decision  of  the  House 
'  of  Lords,  in  effect  affirming  the  marriage  of 
an  infant  (not  consummated)  under  coercion 
I  and  threats.     It  is  obser\'ed  that  "  she  is  but 
{17,  and  the  husband  old  enough  to  be  her 
;  grandfather.      She   an    accomplished  younii: 
I  lady,  and  he  an  uneducated  man,  and  the  bro- 
ther of  her  guardian."    Our  indignant  corres- 
pondent says — "  If  such  a  marriage  is  to  be 
held  good,  it  is  the  only  country  in  Christeodom 
that  would  maintain  it." 

"  When  the  legislature  thinks  proper  to  throw 
such  guards  to  protect  a  female  from  passing 
a  freehold  estate  of  the  value  of  £50  without  an 
examination  before  a  Judge  or  CommiKiooen 
surely  similar  protection  ought  to  be  fpyen  to 
a  young  lady  of  17,  before  she  ie  permitted  to 
contract  a  marriage  rendering  her  perhaps  mi- 
serable for  life." 


flECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

KSPORTKD  BY  BARRISTBRS  OF  THE  8BVBSAL  COURTS. 


Kollt  Court. 

AUomey-Genercd  v.   Corporatum  of  Chegier. 
July  9»  1848. 

KA8TBE.  —  IITTBRBOOATORXBS.  <—  AFFIDA- 
VITS. 

A  party  who  consents  to  proceed  upon  qfi- 
damtebrfbre  the  Master,  does  not  ther^ 
lose  his  right  to  enforce  an  answer  to  inter* 
rogatories.  The  notice  should  be  given  of 
his  intention  to  exercise  that  right  before 
he  uses  it. 

^  This  was  a  motion  to  discharge  a  sequestra- 
tion against  the  Corporation  of  Chester,  issued 
to  enforce  an  answer  to  interrogatories  before 
the  Master,  The  interrogatories  related  to  the 
possession  (^  books  and  papers.  The  warrant 
upon  which  they  weie  settled  was  attended  in 
1843;  but  it  appeared  to  have  been  arranged 
between  the  parUes  that,  if  a  sufficient  affidavit 
was  left  in  respect  to  these  books  and  papers, 
an  answer  to  tne  interrogatories  would  not  be 


insiated  upon.  An  affidavit  had  accordingly 
been  made  after  the  date  above-mentioned; 
but  the  Attorneys-General  was  apparently  not 
satisfied  with  its  statements,  and  nad  recently 
applied  for  and  obtained  from  the  Master  a 
sequestration,  upon  the  ground  that  the  exani- 
nation  had  not  been  left  aa  was  required  by  the 
previous  order. 

Mr.  RoupeU  and  Mr.  Hally  for  the  motion, 
did  not  deny  that  the  infbimation  lequind 
must  be  given,  but  oomplotned  of  being  treated 
as  in  contempt,  after  the  other  party  had  so 
long  appeared  disposed  to  be  satisfied  with  the 
affidavit. 

Mr.  Blount  stated,  tbat  the  Attomey-GenenI 
had  been  in  vain  endeavouring  to  obtain  lof- 
ficient  informadon  by  affidavit  since  1843,  ind 
was  justified  in  taking  the  course  now  adiqifeed. 

Lord  Langdale  said,  it  woe  eieor  that  parties 
weie  not,  by  consenliDg  to  proceed  before  the 
Master  on  affidavits*  deprived  of  their  right  to 
require  an  answer  to  an  examination,  otherwise 
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it  would  be  iinpostible  to  obtain  infonnation. 
TherefoK,  tiie  Attoniey^enend  might  well 
require  an  answer  to  the  inteno|(Btone8,.  if  the 
affidavit  aeeoied  to  be  inBufikient.  But  after 
proceedinfre  by  affidavit' bad'  been  consented  to, 
lie  thoufirht  that  notice  should  be  griven  betbre 
steps  were  taken  to  enforce  an  exttniination« 
irterefore,  the  only  queetion  irae  a»  to  thne. 

It  wae  ultimately  arranged  that  a  month's 
time  should  be  given  to  put  in  the  examination. 


Exparte  the  Rector  of  Bredicot,    June  1 ,  1848. 

RE-INVB8TMENT  OP  PURHASE-MONEY. — AP- 
PLICATION FOB  SMALL  RESIDUE.— COSTS* 

Where  the  greater  portion  of  a  sum  of  money 
«  Comrt  had  been  invested  in  the  purchate 
</  land  as  an  addition  to  a  glebe,  the  rector 
applied  to  hone  the  remainder ^  amounting 
to  20/.,  paid  to  him  in^liquidation  of  certain 
expenses  incurred  about  the  purchase  not 
authorized'  by  the  act  of  parUameut.  Ap* 
pHeatian  refused, 

Ths  GToucester  and  Birmingham  Railway 
Company  had  purchased  some  land  belonging 
to  the  glebe  of  Bredicot,  and  200/.,  the  amount 
of  the  purchase-money,  had  been  paid  into 
CWt  in  the  usual  manner.  Four  small  pieces 
of  land  had  been  found  in  the  neighbourhood 
as  fit  to  be  purchased  with  the  200/.,  as  an  ad- 
dition to  the  glebe.  The  amount  of  the  pur- 
chase-money for  them  would  be  179/.  10*.,  in- 
chiding  all  expenses,  leaving  20/.  105.  in  Court 
not  invested. 

Mr.  Green  now  appeared  on  petition,  and 
asked  that  the  20/.  10^.  might  be  paid  to  the 
rector  in  fiquidation  of  certain  extra  costs  to 
which  he  had  been*  put  in  the  erection  of  fences 
and  making  repairs  connected  with  the  new 
pmchase,  mich  costs  were  not  provided  for  by 
the  act  of  pariiament.  He  contended  that  as 
his  Honour  had  lately  made  such  an  order 
where  the  residue  was  2/.,  it  might  very  well 
be  made  m  the  present  instance.  If  the  20/.  \Qs, 
was  aHowed  to  remain  in  Court,  it  would  very 
probablv  never  be  taken  out,  and  certainly  the 
dividenoB  would  not  for  many  years  to  come, 
as  the  expenses  attending  the  yeaily  applica- 
tbn  for  them  would  more  than  swidlow  them 
up. 

His  Honour  said  he  would  not  make  the 
order  as  asked  :  it  must  be  for  pa3rment  of  the 
diridends  of  the  20/.  Ids.  to  the  rector  and'  his 
snccessors,.  and  he  had  no  power  to  make  it 
odienrise.  Because  he  had  made  an  order 
where  the  residue  was  2/.,  thattms  no  reason  why 
he  should  do  so  where  it  was  20/.  If  he  did  so, 
next  week  he  should  be  asked  to  do  it  where  it 
was  100/.,  and  so  on.  There  were^  doubtless, 
many  cases  precisely  Hke  the  present  con. 
stantlv  occurrmg,  and  he  thought  it  verv  de- 
siribletfaat  ashort  act  of  pamament  sUould 
bepttsedfortUe  purpose  of  givmg^the  Court 
auttusity  to  deal,  with  these  smul  stuns  of 
money. 


Vitt^iamullox  UuiHt  IScurc. 


Cliford  V.  TurreU.    Jan.  11,  12,  &  17,  1848. 

PBAOTICS.  —  BNTBBKSG      OEDEB.  —  SOX-lCl* 
tor's   LIEN. 

Jn  order  qf  the  Court,  duly  passed^  canmot 
be  intercepted  i»  its  entry  by  reason  of  any 
lien  of  a  solicitor  for  his  costs,  although  he 
is  no  longer  employed. 

Mr.  Cooper  moved,  on  behalf  of  the  plain- 
tiffs, that  Mr.  Basham,  his  former  solicitor, 
mi^tbe  oidered  to  present  and  produce  to 
the  proper  officer  of  the  Court,  an  order  made 
in  the  cause,  for  the  purpose  of  the  same  being 
entered,  the  same  having  been  duly  passed. 
Mr.  Basham^  after  conducting  the  cause  for 
some  time,  during  which  he  had  obtained  the 
order  in  question,  and  had  passed  the  same, 
was  discharged  under  the  authority  of  the 
Court,  and  Messrs.  Jones  and  Dunster  were 
appointed  in  his  place.  The  new  solicitore  ap- 
plied to  Mr.  Basham  to  enter  the  order  he  had 
so  obtained,  but  he  refused,  on  the  ground  that 
he  was  not  bound  to  so  so,  he  having  alien  for 
hie  costs  in  the  cause. 

Mr.  W.  if.  Terrell,  on  the  authority  of  the 
cases  of  O'Bea  v.  O'Bea,  1  Sch.  &  Lef.  315; 
Heslop  v.  Metcalfe,  3  Myl.  &  Cr.  183 ;  Boson 
V.  Bolland,  4  Myl.  &  Cr.  354;  and  Cooper  v. 
Heufson,  2  Y.  &  Coll.  C.  C.  515 ;  contended 
that  the  discharged  solicitor  was  not  bound  to 
do  as  he  had  been  required,  for  that  his  lien 
would  be  wholly  valueless  if  he  permitted  the 
order  to  be  entered,  he  not  being  entitled  to 
any  fund  which  would  be  produced  by  the 
order  being  entered. 

His  Honour  said,  the  short  question  was, 
whether  an  order  of  the  Court,  which  had  been 
passed,  could  be  intercepted  in  its  entry  by 
reason  of  any  lien  which  a  solicitor  had,  and 
he  was  clearly  of  opinion  that  it  could' not.  He 
was  clearly  of  opinion  that  Mr.  Basham  had 
such  lien.  He  must  make  the  order  for  the 
production  of  the  order  in  question  for  the 
purpose  of  the  same  being  entered,  and  Mr. 
Basham  should  receive  20s.  costs  for  his 
attendance,  and  the  order  should  be  returned 
to  him  after  entry.  His  Honour  would  also 
durect,  if  Mr.  Basham  wished  it,  that  it  should 
be  added  that  the  order  should  be  without  pre- 
judice  to  his  hen,  and  a  declaration  that  he  nad 
a  lien,  on  any  cash  or  funds  which  were  or 
should  be  paia  into  Court  in  the  cause,  for  lus 
bin  of  costs  in  the  cause.  His  Hbnour  did 
not  think  that  a  solicitor,  if  he  asked  it,  hj^ 
not  a  lien  upon  any  fund  paid,  or  to  be  paid, 
into  Court,  under  any  order  which  had.  been 
paid  into  Court  wholly  or  partially  by  his  skill 
and  labour,  nor  did  he  think  that  any  branch 
of  the  Court  had  so  decided.  His  present 
order  was  made  on  a  short  ground;  that  Bit 
order  of  the  Court  duly  passed  could  not  be 
intercepted  in  its  entry  by  any  lien.* 


■  On  this-  case  being  brought  before  the 
Lord  Chancellor,  he  was  of  opinion  that  the 
parties  might  have  obtained  an  office  eopy  of 
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Svperimr  Cmurts  s  Queen^s  Bei^K 


(Before  the  Four  Judges.) 

T%e  Queen  v.  Robert  Viekery.    Trinity  Term, 
I.      1648. 

ATTACHMBNT.  —  PARISH  OFFICER  COM- 
PALIiABLE  TO  GIVE  EVIDENCE. — AFFI- 
DAVITS. 

On  an  application  to  justices  at  Petty 
Sessions  for  an  order  of  removal,  a  lot/- 
ness  attending  there  in  obedience  to  a 
Croum  Office  subpasna,  cannot  refuse  to 
give  evidence  as  to  the  pauperis  settlement, 
on  the  ground  of  his  being  either  a  rated 
inhabitant  or  officer  of  the  parish  on  which 
the  order  is  sought  to  be  made. 

In  moving  for  an  attachment  against  a  person 
for  refusing  to  give  such  evidence,  the  affi^ 
davits  did  not  state  that  one  of  the  justices 
at  Petty  Sessions,  before  whom  the  witness 
was  subposnaed  to  attend,  was  qf  the 
quorum. 

Held,  it  sufficiently  appeared  that  the  tribunal 
before  which  the  application  was  made  was 
properly  constituted. 

A  RULE  nisi  had  been  obtained,  calling  on 
the  defendant,  llobert  Viekery,  to  show  cause 
why  a  writ  of  attachment  should  not  issue 
against  him  for  his  contempt  in  not  paying 
obedience  to  a  writ  of  subpoena,  issued  out  of 
this  Court  on  the  8th  of  May,  1847,  command- 
ing him  to  appear  and  give  evidence  before  the 
justices  at  Petty  Sessions,  to  be  held  on  the 
3rd  of  June  following,  at  Wellington,  in  the 
county  of  Somerset,  touching  an  application 
by  the  churchwardens  and  overseers  of  the 
parish  of  Stawley,  in  the  said  county,  for  an 
order  of  justices  for  the  removal  of  John 
Melhuish,  his  wife  and  children,  to  the  place 
of  their  last  legal  settlement.  The  facts  dis- 
closed by  the  affidavits  have  already  been  re- 
ported in  Regina  v.  Viekery,*  when  the  rule  for 
an  attachment  was  discharged  on  a  preliminary 
objection  to  the  affidants,  that  they  failed  to 
show  that  a  complaint  had  been  made  by  the 
parish  officers  of  the  chargeability  of"^  the 
paupers.  Subsequently,  that  defect  had  been 
remedied,  and  a  fresn  subpoena  served  on 
Viekery.  He  attended  at  the  Petty  Sessions, 
and  after  his  sister  had  been  examined,  he  was 
called  as  a  witness,  but  refused  to  be  sworn  in 
general  terms  to  give  evidence,  but  consented 
to  be  sworn  in  a  qualified  manner  to  answer 
such  questions  as  should  be  asked  him,  with 
the  exception  of  such  as  the  law  would  exempt 
him  from  answering  by  reason  of  his  being  a 
rated  inhabitant  in,  and  also  a  churchwarden 
and  overseer  of,  the  parish  of  Raddington,  to 
which  it  was  sought  to  remove  the  paupers. 

the  order,  and  that  the  Registrars  could  have 
entered  that.    Two  of  the  Registrars  concurred 
in  that  view  of  the  practice,  but  three  were  of 
a  different  opinion. 
■  34  L.  O.  154, 


Kinalake,   Serjeant^   and   Mr.  BaU,  now 

showed  cause.  The  affidavits  are  stiU  de- 
fective, because  they  omit  to  state  that  one  of 
the  justices  to  whom  the  application  for  the 
order  of  removal  was  nujde  was  of  the 
quorum.  The  13  &  14  Car.  2,  c.  12,  s.  1,  pro- 
vided, that  "  any  two  justices,  whereof  one  to 
be  of  the  quorum,*'  may  by  their  warrant  re- 
move any  person  likely  to  become  chargeable. 
The  statute  26  Geo.  2,  c.  27,  (the  proviffions  of 
which  are  extended  by  the  7  Geo.  3,  c.  21,  and 
the  4  Geo.  4,  c.  27>)  apphes  to  orders,  warrants, 
&c.,  but  in  an  application  of  this  sort  affidavits 
must  still  show  that  the  justices  were  such  as 
by  the  13  &  14  Car.  2,  were  empowered  to 
make  the  order.  Viekery,  as  a  rated  inhabi- 
tant and  churchwarden  and  overseer  of  Rad- 
dington, is  not  compellable  to  give  evidence  in 
support  of  an  order  which  must  afterwards  be 
conclusive  against  his  own  parish.  In  Regins 
V.  The  Recorder  ofBath,^Bn  overseer  was  held 
not  a  competent  witness  in  an  appeal  by  his 
own  parish.  In  Rex  v.  Whitley  Lower,^  and 
Rex  V.  Hardwick,^  the  declarations  of  rated  in- 
habitants were  held  admissible  on  the  principle 
that  they  were  not  compellable  to  give  evi- 
dence. See  also  Rex  v.  Wobum,''  Regina  v. 
Adderbury,  East,'  Worrall  y.  Jones J^  Fenn  v. 
Granger,^  Mant  v.  MainwaringJ 

Mr.  Pashley,  contriL  Where  two  justices 
are  acting  together,  it  may  be  presumed  that 
one  is  in  fact  of  the  quorum,  inasmuch  as  it  is 
the  practice  in  issuing  conmussions  to  make 
all  named  therein  oi  the  quorum  but  one. 
Taylor  v.  Clemson,^  is  a  strong  authority  that 
the  Court  will  presume  the  proceedings  below 
to  have  been  correct.  In  Regina  v.  Silkstone,^ 
the  jurat  of  an  examination  stated  that  it  was 
sworn  before  "  me,"  and  this  Court  held  that, 
to  give  the  necessary  jurisdiction  it  would 
intend  that  two  justices  were  acting.  Regina 
V.  Whiston,^  and  Regina  v.  Witney,^  are  also 
strong  authorities  to  show  that  facts  necessary 
to  jurisdiction  will  be  presumed  in  the  absence 
of  any  evidence  to  disprove  them.  In  this  case 
the  magistrates  had  already  entered  upon  the 
inquiry,  and  had  examined  one  witness. 
[Stopped  by  the  Court.] 

Lord  Denman,  C.  J.  I  think  it  may  be  pre- 
sumed that  the  Court  when  assembled  at 
Petty  Sessions  is  properly  constituted.  The 
defendant  then  appears  before  that  Court  and 
refuses  to  answer  all  the  questions  put  to  him. 
He  wiU  only  answer  certain  questions,  but 
those  which  might  fix  a  liability  on  the  paiish 
of  which  he  is  a  rated  inhabitant  and  an  officer 
he  refuses  to  answer.  Then  we  have  to  say 
whether  there  is  anything  which  prevents  the 
Court  from  enforcing  an  answer  to  its  ques- 


*  9  Adol.  &  Ellis,  714. 
c  1  M.  &  S.  636.  ^  11  East,  573. 

•  10  East,  396.  '  6  a  B.  R.  187. 
»  7  Ring.  395.  ^  3  Campb.  177. 

*  8  Taunt.  139.  *  2  Q.B.  R.  978. 
»  Id.  620.              ■  4  Adol.  &  Ellis,  607- 

"  5  Adol.  &  Ellis,  191. 
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tions.  It  is  said  there  is  no  aUegation  that  ox^ 
of  the  jnstices  was  of  the  quorum,  but  we  are 
bound  to  presume  that  he  is  a  justice  of  that 
class  which  is  required  by  the  law.  Then  this 
person  refuses  to  answer  because  he  is  in- 
terested. The  54  Geo  3,  c.  170,  s.  9>  gets  rid 
of  several  of  these  obiections  which  a  witness 
might  have  made  with  success  before  the  pass- 
ini;  of  that  act.  Then  came  the  3  &  4  Vict.  e. 
26,  which  applies  to  panshioners  and  parish 
officers.  It  declares  that  such  person  shall 
not  be  disqualified  or  prevented  from  giving 
evidence  by  reason  of  his  being,  as  such 
panshioner  or  parish  officer,  a  party  to  such 
trial  or  proceeding.  The  person  making  the 
objection  here  is  rendered  competent  by  that 
act;  and  I  think  the  effect  of  those  two 
statutes  is  to  make  a  parishioner  not  a  party 
for  any  purpose  whatever,  so  as  to  exclude  his 
evidence,  but  only  in  cases  where  he  is  person- 
ally liable  for  the  payment  of  costs,  as  distin- 
guished from  the  other  parishioners.  He  is 
therefore  not  only  a  competent  witness,  but 
compellable  to  give  evidence.  The  case  of 
Regiua  y.  AdderSury,  East,  cannot  be  applied 
to  the  present  case.  There  the  churchwarden 
and  surveyor  acted  as  the  agents  in  the 
dispute,  and,  as  their  admissions  were  suf- 
ficient to  bind  the  party  for  whom  they  acted, 
they  were  held  not  compellable  to  give  evi- 
dence. 

Mr.  JnsUce  Patteson,  The  defendant  here 
appeared  in  obedience  to  the  subpoena  befqre 
the  jnstices  at  Petty  Sessions,  but  refused  to 
answer,  except  in  a  qualified  way.  Then  it  is 
said,  he  was  not  bound  to  answer,  for  that  it 
does  not  appear  that  there  was  present  at  the 
S«ssions  a  justice  of  the  quorum.  The  26  Geo. 
2,  c.  27,  does  not  apply  to  a  case  of  this  sort, 
liiat  act  says  that  "no  act,  document,  or 
order  "  shall  be  set  aside  for  the  want  of  there 
being  expressed  in  it  that  one  of  the  justices 
making  it  was  of  the  quorum,  'Iht  objection, 
however,  is,  that  the  affidavits  do  not  express 
that.  Que  case  of  difficulty  was  put,  namely, 
that  of  an  indictment  for  perjury ;  but  on  an 
indictment  of  that  sort  it  is  not  necessary  to 
show  that  the  justices  who  administered  the 
oath  were  duly  appointed,  but  merely  that  they 
were  acting  as  such.  It  is  quite  clear  that  be- 
fore the  54  Geo.  3,  c  170,  s.  9>  the  objection 
on  the  ground  of  interest  would  prevail.  Rex 
y.  Wolnam  was  sufficient  to  show  that  a  rated 
inhabitant  was  not  compellable  to  give  evi- 
dence. Then  came  the  3  &  4  Vict.  c.  26, 
which  gets  rid  of  the  objection,  and  shows  that 
such  person  is  not  incompetent  as  a  witness  for 
or  against  his  parish.  Taking  these  two  acts 
together,  the  plain  meaning  is,  that  when  the 
whole  body  of  parishioners  are  parties  con- 
cerned, the  particular  officer  must  be  con- 
sidered as  not  interested,  for  it  would  not  be 
consistent  with  jusdce  to  suppose  that  the 
legislature  would  allow  him  to  be  a  witness  for, 
and  not  conape]  him  lo  be  a  witness  against, 
the  parish.  The  parish  officers  must  be  treated 
as  strangers  on  tne  one  side  and  on  the  other, 
like  any  other  third  parties  for  that  purpose. 


and,  if  so,  equally  liable  to  be  called  by  sub- 
poena for  either  side. 

Mr.  Justice  Coleridge  concurred. 

Mr.  Justice  Erie,  I  think  this  rule  should 
be  absolute.  On  the  objection  in  point  of 
form,  I  think  we  must  presume  that  they  were 
a  tribunal  properly  constituted,  and  therefore 
competent    to    take   the    examination.      The 

Seneral  rule  of  law  is,  that  when  justices  act  in 
ischarge  of  a  duty,  they  may  be  presumed, 
till  the  contrary  be  shown,  to  have  authority  so 
to  act.  I  think  that  rule  ought  to  be  extended  to 
this  case.  As  to  the  other  point,  it  is  to  be 
observed,  that  the  objection  taken  by  the  de- 
fendant was  of  a  p«rsonal  nature.  The  in- 
terests of  truth  require  that  all  who  have  know- 
ledge of  the  facts  on  any  matter  should  be 
compelled  to  disclose  them  before  any  tribunal 
sitting  to  inouire  into  them ;  and  it  is  a  general 
rule  that  all  persons  shall  come  forward  to 
give  such  information  as  they  possess.  This 
general  rule  is  subject  to  few  exceptions.  A 
man  is  not  required  to  criminate  himself,  nor 
to  give  evidence  that  will  injure  the  title  to  his 
own  property.  In  cases  of  this  sort  a  man 
may  refuse  to  give  evidence ;  but  the  3  &  4 
Vict.  c.  26,  shows  that  no  one  can,  by  reason 
of  his  being  an  officer  of  a  parish,  be  prevented 
from  giving  evidence  in  matters  in  which  that 
parish  is  concerned.  Here  the  person  is  com- 
petent, and  being  competent,  is  compellable  to 
give  evidence.  The  rule  therefore  should  be 
absolute. 

Rule  absolute. 


Court  of  ei^tfyttiVitr. 
Davy  V.  Lambert,    June  12,  1848. 

PRACTICE. — PAPBR  BOOKS. 

A  party  cannot  have  judgment  upon  a  de* 
murrer  when  the  paper  books  have  not  been 
delivered  on  behalf  of  both  parties. 

This  cause,  which  stood  in  the  demurrer 
paper,  having  been  called  on  for  argument, 
and  no  paper  books  having  been  delivered  by 
the  party  praying  judgment— 

Phipson  cited  Abraham  v.  Cook,  3  Dowl. 
215,  to  show  that  the  proper  course,  under 
such  circumstances,  wa  to  strike  it  out  of  the 
paper. 

Martin,  contrk,  observed,  that  such  was  by 
no  means  a  general  rule,  for  in  Scott  v.  Robson, 
2  C.  M.  &  R.  29,  the  Court  gave  judgment 
without  the  delivery  of  the  paper  books,  and 
where  the  books  had  been  delivered  by  one 
party,  there  was  nothing  in  the  rule  of  Court, 
H.  T,,  4  W.  4,  R.  7,  to  make  it  obligatory  on 
the  other  party  to  deliver  the  other  two  books  • 
As  to  the  case  of  Abraham  v.  Cook,  that  oc* 
curred  most  probably  before  the  rule  of  Court 

putt,  B.  How  can  I  consistently  give 
judgment  in  your  favour  when  I  know  no- 
thing of  the  case  ?  We  are  to  give  judgment 
according  to  the  right  of  the  parties.  . 

Alderson,  B.    I  see  the  rule  was  *n  Hilary 
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Term,  and  the  case  of  Abraham  y.  CooJc  in 
Michaelmas  Term  of  the  eame  y ear,» 
Per  ^Curiam,  The  cause  must  be  struck  out. 


Court  of  Vanftruptcff. 
In  re  Joseph  Hubbard,    August  5>  1848. 

DISPUTKB^  ADJUDICATION. — ACT   OP   BANK- 
RUPTCY. 

The  acts  of  bankruptcy  enumerated  in  the 
6  G.  4,  c.  16,  s,  3,  are  meant  as  tests  qf 
the  trader's  insolvent/, 

A  trader  may  commit  an  act  of  bankmptcy 
by  "fraudulently  delivering  goods**  with- 
out  any  dishonest  intention,  or  any  moral 
fraud, 

Joseph  Hubbaud,  who  carried  on  busi- 
ness at  Dorking,  in  Surrey,  as  a  draper,  was 
adjudicated  a  bankrupt  under  a  fiat  bearing 
date  the  27th  July,  1848,  and  gave  notice  to 
dispute  the  adjudication  pursuant  to  the  5  &  6 
Vict.  c.  122,  s.  23. 

The  act  of  bankruptcy  relied  upon  was 
founded  on  the  following  facts : — ^Early  in 
June  last,  the  bankrupt  received  an  order  to 
furnish  a  small  quantity  of  cloth  of  a  particular 
quality,  which  he  had  not  in  stock,  and  he 
wrote  to  Messrs.  Costekar  &  Co.,  of  London, 
to  supply  him  with  the  cloth  so  ordered.  By 
an  accident  the  parcel  was  misdirected,  and  did 
not  reach  the  bankrupt  for  a  fortnight.  In  the 
interval  the  bankrupt  was  sued  by  several  of 
his  creditors,  and  when  Costekar's  goods  were 
received  at  the  bankrupt's  premises  he  was  in 
expectation  of  an  execution  being  put  into  his 
house  at  the  suit  of  one  of  his  creditors. 
Under  these  circumstances,  after  keeping 
Costeker's  goods  for  about  a  week,  the  bank- 
rupt handed  them  to  an  acquaintance,  direct- 
ing that  they  might  be  forwarded  to  Costekar 
&  Co. ;  and,  on  the  24th  of  July  last,  the  goods 
were  returned  to,  and  received  by,  Costekar 
&  Co.  I'Tie  parcel  had  been  opened  on  the 
bankrupt's  premises,  but  the  goods  contained 
in  it  were  not  exposed  for  sak  or  taken  into 
stock.  It  was  contended,  on  behalf  of  the 
petitioning  creditor,  that  this  was  a  fraudulent 


•  There  is  also  ajrule  of  Michaelmas  Term, 
17  C.  1,  A.  D.  1641,  to  the  same  effect.  But 
see  Somer*  v.  Miller,  2  H.  &  W.  117. 


delivery  of  goods  by  the  banknipt,  with  intent 
to  defeat  or  delay  his  creditors. 

Mr.  Bagley  appeared  on  bdialf  of  the  bank- 
rupt, to  dispute  the  adjudication.  He  con- 
tended that  the  facts,  as  alleged,  dkd  not 
amount  to  a  fraudulent  delivery  of  goods, 
within  the  meaning  of  the  6  Geo.  4,  c.  16,  s.  3. 
The  goods  were  not  in  fieict  the  bankrupt's. 
He  had  contracted  to  purchase  them  from 
Costaker  &  Co.,  but  the  contract  was  t&fter- 
wards  rescinded  by  consent  of  both  parties. 
It  was  competent  for  the  parties  to  a  contract 
at  any  time  to  rescind  that  contract,  when  by 
so  doing  they  could  be  respectively  placed  ia 
statu  auo.  The  case  amounted  to  no  more 
than  tnis,  that  the  bankrupt  ordered  goods, 
and  when  they  were  delivered  he  found  he  was 
not  in  a  situation  to  pay  for  them,  upon  which 
he  returned  them  to  the  vendor,  wno  agreed 
to  accept  them.  There  was  no  fraud,  either 
morally  or  legally,  in  the  transaction.  It  was 
the  same  as  if  the  goods  were  lent  to  the  bank- 
rupt and  he  had  returned  them,  which  would 
not  be  an  act  of  bankruptcy.  Exparte  Whitby, 
Mon.  &  Chit.  671.  The  learned  counsel  also 
cited  Scott  v.  Thomas,  6  Car.  &  P.  248,  and 
Cumming  v.  Baity,  6  Bing.  392,  as  diatingoish- 
able  from  the  present  case. 

Mr.  Lucas,  for  the  petitioning  creator,  re- 
lied upon  Cumming  v.  Baily,  and  Scott  v. 
Thomas. 

Mr.  Commissioner  Fane  did  not  think  that 
the  queston  here  depended  in  any  degree  upon 
the  motives  of  the  oankrupt  in  retnmiag  the 
goods.  No  doubt  he  acted  from  an  honest 
motive,  and  there  was  no  moral  fraud,  but 
there  was  what  the  law  called  a  "  fraudulent " 
delivery.  The  delivery  of  the  goods  was  an 
overt  act  of  insolvency.  The  bankrupt  himself 
knew  that  he  should  not  be  able  to  p«y  for  the 
goods,  and  after  thejr  had  been  delivered  to  him 
in  the  course  of  business,  and  kept  for  a  period 
of  12  days,  he  returned  them  to  the  vendor. 
The  acts  of  bankruptcy  enumerated  in  the 
statute  were  intended  as  so  many  tests  of  the 
trader's  insolvency,  and,  looking  at  the  bsnk- 
rupt's  conduct  in  this  particular  transaction,  it 
could  not  be  doubted  that  he  retiimed  Cos- 
taker's  goods  because  he  believed  himsdf  to 
be  insolvent.  The  bankrupt  acted  in  this 
respect  like  an  honest  man,  Imt  he  had  com* 
mitted  an  act  of  bankruptcy. 

Adjudication  affirmed. 
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ANNUITY. 

1.  Judge's  Order.— I  Sf  2  Vict.  c.  110.— 
^titoT^  Fund. — ^A  judge  at  chambers  having 
made  an  order  under  the  1  &  2  Vict.  c.  110,  s. 
14,  and  3  &  4  Vict.  c.  82,  s.  1,  charging  an 
annuity  payable  out  of  the  **  Suitors'  Fund," 
bf  order  ot  the  Lord  Chancellor,  in  pursuance 
of  the  provisions  of  the  46  G.  3,  c.  128,  this 
Court  considering  it  doubtful  whether  or  no 
the  judge's  order  was  valid,  refused  to  set  it 
aside,  as,  by  so  doing,  they  would  deprive  the 
part)'  of  the  right  of  appeal. 

Qibprf,  if  this  Court  has  jurisdiction  over  an 
order  of  that  description.  fVitham  v.  Lynch, 
\  Exch.  R.  391. 

2.  Enrolment. — Party  enabled  to  charge  the 
fte  timple,  S3  G.  3,  c.  141,  8.  10.— Term  for 
h^er  securing. — Lands  were  conveyed  to  such 
OSes  as  K,  should  appoint,  and,  in  default  of 
and  until  appointment,  to  K.  and  his  assijgna 
for  K'%  life,  and  from  and  after  the  determina- 
tion of  that  estate  in  IC.'s  lifetime,  to  a  trustee 
for  K.  and  his  assigns,  and  to  bar  dower ;  and, 
from  and  after  K.*s  decease,  to  K.'a  heirs  and 


\  that  during  K.'a  life  estate,  and  before 
such  appointment,  K.  was  a  party  enabled  to 
charj^e  the  fee  simple  in  possessbn  with  an 
annuity,  within  the  meaning  of  the  stat.  53  G. 
^c.  141,  8.  10,  and  therefore  the  annuity 
(oeing  of  the  value  required  by  that  clause)  did 
Mt  need  enrolment  trader  section  2, 

By  an  annuity  deed,  reciting  conveyance  in 
w  to  K.,  the  grantor,  of  certain  premises,  K 
wyenanted  to  B.,  the  grantee,  that,  if  the  an 
ttrity  should  be  in  arrear  14  days,  B.  mii?ht 
rater  on  the  premises  and  distrain ;  if  21  days, 
o.  might  enter  and  take  the  rents  and  profits 
^  the  arrear  should  be  satisfied,  it  was 
™  witnessed  that,  for  further  securing  the 
Wfflpity,  K.,  with  the  consent  and  by  the  di- 
ftttion  of  B.,  appointed  (under  a  power  vested 
»  A.)  and  demised  to  H.,  (party  to  the  annuity 
**d,)  his  executors,  &c,,  for  99  years,  the  pre- 
jJJ^  before  mentioned,  then  in  the  occupation 
w  a.  which  nremises,  it  was  agreed  by  the 
^e  clause,  shonld,  for  the  purposes  of  the 
Jf«f  be  considered  as  held  and  -occupied  by 
«•,  w  tenant  to  HI,  at  the  yearly  rent  of  500/. 
J>y«)le  on  the  same  day  as  the  annuity.  The 
Jonise  for  99  days  was  on  trust  to  permit  K. 
w  talce  the  rents  and  profits  till  default  in  pay- 
JJftitof  the  annaity ;  and  if  the  annuity  should 
wm  arrear  30  days,  then,  ont  of  the  rents  and 
jTOts,  or  by  demising,  selling,  or  mortgaging 
«e  premises  for  any  part  of  the  99  years,  to 
'»«  saffident  money  for  payment  of  the 
•"*"8,  and    apply   the    same   accordingly. 


paying  K.,  or  permitting  him  to  receive,  the 
residue. 

On  default  for  30  days  in  payment  of  the 
annuity,  ejectment  was  brought  on  ^e  several 
demises  of  B.  and  H.,  and  a  verdict  was  found 
for  the  plaintiff  on  B.'s  demise,  but  for  the  de- 
fendants on  that  of  H.  (under  the  judge's  di- 
rection) because  H.  had  not  given  K.  notice  to 
quit. 

On  motion  for  a  new  trial  on  the  ground  that 
the  plaintiff  could  not  recover  on  B.^'s  demise 
by  reason  of  the  term  in  H.  and  the  tenancy  of 
K.,  Held,  that  the  verdict  on  that  demise  was 
rightly  found;  for  that  the  first  clause  of 
entry  entitled  B.  to  maintain  ejectment  after 
21  dfays  default,  and  that  right  was  not  taken 
away  by  the  creation  of  a  term  in  H.  in  the 
manner  and  for  the  purposes  stated. 

Semble,  that,  if  H.  had  mortgaged  the  pre- 
mises for  payment  of  the  annuity,  B.  could  not 
have  brougnt  ejectment  while  the  mortgage 
subsisted.  Doe  d.  Butler  v.  Lord  Kensington, 
8  Q.  B.  429. 

Cases  cited  in  the  judgmeot:  Halaey  v.  Hales, 
7  T.  R.  194;  Doe  d«  Chawner  v«  Boulter,  6 
A.  &  £.  675. 

ATTOKWBY. 

Disobedience  to  statute  a  misdemeanor. — Stat. 
6  8c  7  Vict.  c.  73,  s.  2,  prohibits,  generally, 
persons  from  acting  as  attorneys  in  any  Court 
of  civil  or  criminal  jurisdiction,  unless  pre- 
viously admitted,  enrolled,  and  otherwise  aulj 
qualified.  Sections  35  and  36  enact  that,  in 
case  any  person  shall  so  act,  he  shall  be  in- 
capable of  recovering  his  fees,  and  such  offence 
shall  be  deemed  a  contempt  of  Court,  and  be 
punished  accordingly. 

Held,  that  an  unqualified  person  so  acting 
as  an  attorney  may  be  indicted,  under  the  sub- 
stantive prohibitory  clause,  section  2,  for  a 
misdemeanor,  and  that  ss.  35  and  36  do  not 
limit  the  punishment  for  the  offence  to  the  par- 
ticular incapacity  and  punishment  there  speci- 
fied.   Reg.  v.  Buchanan,  8  Q.  B.  883. 

Cases  cited  in  the  judgment:  Rex  v.  Wright, 
1  Bur.  543;  Castle's  case,  Cro.  Jnc.  64S; 
Rex  V.  Dickensoo,  1  Wms.  Saund.  135,  b, 

BUILDING  SOCIETY. 

Mortoage.  —  Special  meeting.  —  Shares. — A 
benefit  building  society,  established  under  the 
provisions  of  the  6  &  7  W.  4,  c.  32,  is  not  pre- 
cluded from  lending  money  on  mortgage  to  its 
own  members. 

One  of  the  certified  rules  of  such  society  pro- 
vided, that  no  action  should  be  brought  or  de- 
fended until  the  approbation  of  the  majority  of 
members  present  at  "a  special  meeting  of 
the  society  should  be  obtained :  Held,  no  ob- 
jection that  the  approbation  of  the  majority  was 
obtained  at  '*  a  special  general  meeting.** 

Another  rule  provided,  that  a  comnuttee 
should  detemune  all  disputes  which  should 
arise  respecting  the  construction  of  the  rules 
of  the  society,  or  any  of  the  claims,  matters,  or 
things  therein  contained,  and  also  of  any  con- 
ditions,  alteratio;i8,   or   amendments    which 
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should  or  might  thereafter  arise  between  the 
trustees,  officers,  and  other  members  of  the 
said  society:  Held,  that  the  trustees  might, 
notwithstanding,  bring  an  action  against  a 
member  for  the  amount  of  his  subscriptions 
and  fines.  Semble,  that  under  the  6  &  7  Wm. 
4,  c.  32,  for  the  regulation  of  benefit  budd- 
ing societies,  the  legislature  intended  that  no 
one  member  should  acauire  a  larger  interest 
than  150/.  in  respect  of  nis  share  or  shares  in 
such  society.  Cutbill  v.  Kingdom,  1  £xch.  R. 
494. 

CHURCH   BUILDING   RATE   ACT. 

General  words  "other  tenement" — A  local 
act  enabled  trustees  for  rebuilding  a  parish 
church  to  borrow  money,  and  charge  .it  on 
rates,  to  which  the  trustees  should  "  assess  all 
and  every  person  and  persons  who  do  or  shall 
inhabit,  hold,  or  occupy  any  land,  house,  shop, 
warehouse,  vault,  mill,  or  other  tenement  within 
the  said  parish ;"  half  the  rate  to  be  paid  by 
the  owner  or  landlord,  and  half  by  the  occupier 
or  tenant :  tenants  or  occupiers  to  pay  the 
whole  in  the  first  instance,  and  deduct  the  half 
out  of  the  rent :  power  of  distress  was  given, 
if  any  person  should  omit  to  pay  for  30  days 
after  personal  demand  or  written  demand  left 
at  his  place  of  abode ;  power  of  imprisonment 
if  he  secreted  his  goods ;  power  of  distress  if 
any  person  assessed  should  quit  his  land, 
dwelhng-house,  warehouse,  shop,  vault,  mill, 
or  other  tenement,  in  respect  whereof  he  should 
be  so  rated  as  aforesaid,  before  paying  his  said 
rate ;  and  it  was  enacted  that  any  person  ap- 
pointed by  the  trustees  might  inspect  the 
oooks  of  the  poor  rate  and  land  tax,  to  ascer- 
tain the  rates  to  be  levied  under  this  act. 
Held  that  the  vicar  yvBS  not  rateable  in  respect 
of  his  tithes  as  an  "  other  tenement."  Reg.  v. 
Nevill,  8  Q.  D.  452. 


parochial  assessment  within  the  anion.    Paine 
V.  Strand  Union,  8  Q.  B.  326. 

Cases  cited  in  tb«  judgment:  BeverUr  r. 
Lincoln  Gss  Com|)snv.  6  A.&  K.  8t9;  Mavor 
of  Ludlow  V.  Charlton,  6  51.  &  W.  815; 
Church  T.  Imperial  Gas  Gompanv,  6  A.  &  £• 
846 ;  Arnold  ▼.  Mhyor  of  Poolo,  4  M.  &  G. 
860;  Fishmongers'  Compudy  r.  Hobertsou,  5 
M.  &  G.  13U 

2.  5  «5-  6  FT.  4,  c.  76,  s.  g^.-^Interest  on  bond. 
— Repair  of  pew. — Under  stat.  5  &  6  W.  4,  c  ! 
76,  ss.  66,  67*  a  corporation  executed  a  bond 
for  payment  of  an  annuity  to  a  person  removed 
from  office,  and  also  for  payment,  on  demand, 
of  arrears  due  before  the  date.  The  obliges 
consenting  not  to  press  for  the  arrears,  the 
council  passed  a  resolution  to  pay  him  interest 
thereon.  Held,  that  such  resolution,  and 
orders  of  the  council  for  payment  of  the  in- 
terest, were  unsanctioned  oy  section  92,  and 
were  liable  to  be  quashed  on  being  brought  by 
certiorari. 

And,  per  Patteson,  J.,  that  independently  of 
this  objection,  the  resolution  not  neing  under 
seal,  could  not  bind  the  corporation.  The  cor- 
poration had,  during  all  the  time  of  living 
memory,  repaired  from  the  corporation  funds 
a  pew  m  the  parish  church  to  which  the  mem- 
bers of  the  corporation  had  been  used,  in  their 
character  of  corporators,  to  resort  to  worship. 
It  did  not  appear  that  the  corporation  pos- 
sessed any  hall  or  other  building  within  the 
parish.  Held,  that  such  repairs  might  be  de- 
frayed from  time  to  time,  under  section  92. 
Reg.  v.  Town  Council  of  JVarwick,  8  Q.  B. 
927. 


COUNTY   COURTS*  ACT. 


Case  cited  in  tbe  judgment : 
B.  &  C.  96. 


Sandimon  v.  Breach, 


COPYHOLDS. 

.    See  Ijand  Tax  Redemption. 

CORPORATION. 

1.  Contracts  without  seal  —  Guardians  of 
union. — Remuneration  of  witness. — The  guar- 
dians of  a  poor  law  union  cannot  bind 
themselves  by  an  order,  not  under  seal,  for 
making  a  survey  and  map  (according  to 
Stat.  6  &  7  W.  4,  c.  96,  s.  3,)  of  the  rateable 
property  in  a  parish  forming  part  uf  the  union. 
For  such  order  is  not  a  contract  necessarily 
incident  to  the  purposes  for  which  the 
guardians  are  made  a  corporation  by  stats. 
5  &  6  W.  4,  c.  69,  s.  7,  and  6  &  6  Vict.  c.  57, 
s.  16;  and  it  is  not  intended  b^  stat.  6  &  7  W. 
4,  c.  96,  8.  3,  that  the  guardians  of  a  union 
should  make  themselves  liable  for  the  expenses 
of  such  plan. 

Nor  can  such  guardians  bind  themselves  by 
a  contract  without  seal  (if  they  can  in  any 
manner  contract)  to  remunerate  a  surveyor  for 
attending  as  a  witness  on  appeal  against  a 


1. 


Splitting  demands. — The  63rd  section  of 
the  Small  Debts'  Act,  9  &  10  Vict  c.  95, 
enacts,  ''  that  it  shall  not  be  lawful  for  any 
plaintiff  to  divide  any  cause  of  action  for  the 
purpose  of  bringing  two  or  more  suits  in  any 
of  the  said  Courts :"  Held,  that  the  tenn 
"cause  of  action"  meant  "cause  of  one 
action,"  and  was  not  limited  to  an  action  on 
one  separate  contract. 

In  the  case  of  tradesmen's  bills,  in  which 
one  Item  is  connected  with  another  in  this 
sense,  that  the  dealing  is  not  intended  to  ter- 
minate with  one  contract,  but  to  be  condna- 
ouB,  so  that  one  item,  if  not  paid,  shall  he 
united  with  another,  and  form  one  entire  de- 
mand, such  demand,  if  it  exceeds  20/.,  ceases 
to  be  within  the  jurisdiction  of  the  Conntj 
Court. 

Therefore,  where  the  sub-contractor  of  a 
railway  company  gave  his  workmen  tickets  or 
orders  for  goods,  which  were  supplied  by  the 
plaintiff,  and  the  latter  brought  228  actions  in 
the  County  Court  against  the  defendant  in 
respect  thereof,  for  stuns  amounting  in  tbe 
aggregate  to  303/.  19^.,  the  Court  granted  a 
prohibition,  though  one  claim  only  amounted 
to  5/.,  and  many  to  less  than  20ff. 

Qikere,  whether  the  63rd  section  of  tbe 
Small  Debts'  Act  applies  to  all  debte  which 
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could  be  comprised  in  one  detttiption  in  one 
count* 

QMPre,  whether  a  prohibition  ought  to  be 
granted  where  a  cause  of  action  has  been  im- 
properly divided  into  several  suits,  but  the 
aggregate  amount  claimed  does  not  exceed  20/. 
Afkroifd,  in  re,  1  Exch.  R.  479* 

Casei  cited  in  the  jodgmeot :  Giriing  v.  Alders, 
VentrS;  <  K«b.  617  ;  Ueskecb  t.  Fiiwcett, 
11  M.&  W.  360;  Nesle  ▼.  £11U,  1  D.  & 

Lies. 

2.  Judgment  im  Superior  Court,  —  Semble, 
tbt  t  party  who  has  recovered  judgment  for  a 
debt  in  one  of  the  Superior  Courts  cannot  sue 
upon  the  judgment  in  a  County  Court  Francis 
r.Aaiee,  35  L.  0.319. 

3.  Prohibition,  —  A  prohibition  will  be 
gnnted  to  restrain  the  judge  of  a  County 
Coort  from  proceeding  in  an  action,  founded 
upon  a  judgment  of  this  Court,  Ranee  v. 
Jama,  35  L.  0.  347. 

4.  Siqferior  Court, —  Costs,  —  Where  an 
action  was  brought  in  a  Superior  Court,  after 
an  order  in  council  constituting  a  County 
Court  for  the  particular  district,  but  before 
sacb  County  Court  came  into  operation,  and 
applicatioa  was  made  to  this  Court  for  the 
parpose  of  depriving  the  plaintiff  of  costs,  on 
the  gioond,  that  the  sum  recovered  in  the 
action  (coreoant)  was  only  5/.,  the  Court  re- 
fused the  rule,  upon  the  ground,  that  at  the 
time  when  the  action  was  brought,  there 
vis  not  a  County  Court  in  operation  in 
vhich  a  plaint  m^kt  have  been  entered  in 
pnrroance  of  the  act.  Harris  v.  Laurence,  35 
L.  0.440. 

5.  And  so  when  there  was  a  County  Court 
already  in  existence,  but  which  was  not  in 
operation  mider  the  statute  9  &  10  Vict.  c.  95. 
Porker  Y.  Crouch,  35  L.  O.  44a 

6.  Prnlubition,  —  RepUmn.  —  In  actions  of 
replevin  the  jurisdiction  of  the  County  Courts 
Act,  9  &  10  Vict.  c.  95,  extends  to  cases  where 
rent  to  a  greater  amount  than  20/.  is  claimed, 
with  power  onder  section  121,  for  either  party, 
vhere  the  claim  is  for  more  than  20/.,  to  re- 
move the  cause  into  a  Superior  Court.  Wright 
▼•  iitce,  35  L.  0.691. 

COVENANT   IN   MORTGAGE   DEED. 

7  6. 2,  e.  20.— Power  of  Judge  at  Chambers. 
^An  action  of  covenant  on  a  mortgage  deed 
'»  vithin  the  7  G.  2,  c.  20,  and  under  that 
statute  a  judge  at  chambers  has  power  id  make 
an  order  for  the  delivering  up  of  the  deed. 
Smton  V.  CoUier,  iKxth,  R.  467. 

Cum  cited  in  the  judgment:  Dixon  r.  Wigram, 
2Cr.ficJ,615, 

customs'  acts. 

9G.4,c.  60,  ami  6  ^  6  Vict.  c.  14.-rConi 
^iet.—Action  Offointt  co//eclor.— Stat.  9  G. 
4f  c.  60,  repealing  certain  acts  which  laid 
^*>^  on  foreign  com  imported  for  con- 
lunption  in  the  United  Kingdoni»  imposed 
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new  duties,  to  be  graduated  according  to  the 
average  price  of  British  com,  which  average 
was  to  be  certified  by  the  comptroller  of 
customs,  who,  for  that  purpose,  was  to  strike 
a  six  weeks'  average  on  the  prices  for  the 
last  week,  as  ascertained  from  returns  for 
that  week  transmitted  to  him,  and  the 
averages  certified  by  him  in  the  five  preceding 
weeks. 

The  Customs'  Act,  3  &  4  W.  4,  c.  66,  in  the 
table  of  duties  inwards,  has  the  words  **  Com. 
See  9  G.  4,  c.  60."  Sut.  6  &  6  Vict.  c.  14, 
repeals  stat.  9  G.  4,  c.  60,  (except  as  to  the 
repeal  of  former  acts,)  and  enacte  that  ^ere 
shall  be  levied  and  paid,  from  and  after  the 
passing  of  stat.  5  &  6  Vict.  c.  14,  the  duties  on 
com  specified  in  the  table  annexed.  The  table 
graduates  the  duties  according  to  the  average 
price  "  made  up  and  published  in  the  manner 
required  by  law.'*  Section  28  enacts,  that  the 
comptroller  shall  strike  a  six  weeks'  average 
from  the  prices  transmitted  to  him  for  the  last 
week  and  his  last  Rve  averages,  and  shall,  on 
every  Thursday,  transmit  a  certificate  of  the 
average  so  struck  to  the  collectors  at  the  ports ; 
and  the  duties  to  be  paid  shall  be  regulated  by 
the  last  of  such  certificates  recaved  by  the 
collector.  Section  30  authorises  the  comp- 
troller, till  there  shall  have  been  a  sufficient 
number  of  weeklv  returns  under  the  act,  to 
use  his  own  weekly  averages  before  the  act 
passed. 

Held,  bv  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Queen's 
Bench : — 

That  the  statute  9  G.  4,  c .  60,  was  not  kept  alive 
by  stat  3  &  4  W.  4,  c.  56,  for  the  purpose  of 
striking  the  first  average  under  stat.  5  ft  6 
Vict.  c.  14,  but  was  absolutelv  repealed  by  stat. 
5  &  6  Vict.  c.  14;  and  that,  therefore,  no 
duties  were  payable  upon  com  imported  be- 
tween the  passing  of  stat.  5  &  6  Vict.  c.  14, 
and  receipt  by  the  collector  of  the  comp- 
troller's nrst  certificate  under  the  last-men- 
tioned statute. 

Held,  also,  by  the  Court  of  Exchequer 
Chamber : — 

That  the  collector  was  liable,  under  stat. 
3  &  4  W.  4,  c.  52,  s.  IS,  to  an  action  on  the 
case  by  the  importer  for  not  signing  the  bill  of 
entry  for  such  com  until  he  received  a  certain 
sum  which  he  claimed  as  duty.  •  And  that,  the 
com  having  been  delivered  up  to  the  importer 
on  his  paying,  under  protest,  the  sum  so 
claimed  as  duty,  the  measure  of  damages  was 
the  amount  so  paid,  together  with  we  loss 
sustained  by  the  detention  of  the  com,  taking 
into  account  a  fall  of  prices  which  had  occurred 
between  the  refusal  to  sign  and  the  delivering 
up  of  the  corn.  Barrow  v.  Amaud,  8  Q.  B. 
395. 

*  Cuet  cited  in  Q.  B.  jadg:ment :  Scrtees  v.  ENi* 
■on,  9  B.  &  G.  rbO-t ;  'Keg.  v.  Mawnn,  8  A. 
&•  £.  496.  In  jadgment  in  Brfor :  Sbeppsrd 
T.  Gosnold,  Viugbiin,  169, 166. 

DI8TRB8B. 

Sale  of  horses.-^Eipenses  qfkeep.'^S  4*  ^  '^^ 
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4^  e.  59»  s.  4.— Under  8tat  5  ft  6  W.  4,  c.  59i 
••  4,  requiiisg  the  distniner  of  any  hone  (which 
wonl  **  hone  "  moj,  hr  sec.  2l»  be  constnied 
**  honei,")  to  feed  it  wnile  in  the  pound,  and 
empowering  him,  alter  7  daye,  to  sell  any  such 
hone  for  the  expenses,  a  party  distraining 
several  hones  may  sell  one  or  more  for  the  ex- 
penses of  alL  SembUf  per  Coleridge,  J.,  that 
ne  may  repeat  such  sale  from  time  to  time  as 
need  requins. 

But,  if  he  pleads  the  sale  in  an  action  of  tree* 
pass  for  taking  and  converting  the  horses  sold, 
ne  must  allege  that  it  was  necessary  to  sell  them 
fyr  payment  of  the  expenses. 

And,  where  defendant  had  obtained  a  verdict 
on  such  plea  not  containing  the  above  allega- 
tion, judgment  was  given  non  obstante  veredicto, 
Layton  v.  Hwry,  8  Q.  B.  81 1. 

DUTIES   OX   tORN. 

See  Customs^  Acts, 

ELEGIT. 

Since  the  1  &  2  Vict.  e.  110,  s.  11,  an  elegit 
need  not  descnbe  the  lands  to  be  extended  by 
metes  and  bounds ;  it  is  sufficient  ts  describe 
them  in  any  manner  by  which  they  may  be 
identified.  Sherwood  v.  Clark,  15  M.  &  W. 
764. 

Cases  cited  in  the  jadgment :  Fenny  d.  Masters, 
T.  Darrant,  1  B.  &  Aid.  40 ;  Doe  d.  Taylor  v. 
Earl  of  Abingdon,  2  Dougl.  473. 

ENROLMENT  OF  ANNUITY. 

See  Annuity,  2. 

EXAMINATION  OP  WITNESSEH   ABROAD. 

1  W,  4,  c.  22,  *.  4.  —Where  the  Court  of 
Chancery  had  directed  an  issue  to  be  tried  in 
the  Court  of  Common  Pleas,  and  also  di^ 
reeled  that  a  witness  then  abroad  should  be 
examined  on  interrogatories,  the  Court  of 
Common  Pleas  refused  to  vary  the  order  of 
the  Court  of  Chancery,  by  directing  that  the 
plaintiff  should  be  at  liberty  to  cross-examine 
the  witness,  viod  voce,  before  the  Chancery 
Commissioner ;  or  to  issue  a  separate  commis* 
sion  to  cross-examine  the  witness  under  1  W. 
4,  c.  22,  s.  4.  Hargrove  v.  Hargrove,  5  D.  & 
L.151. 

EXCISE   ACTS. 

1.  Sweet  spirits  of  nitre  are  not  "  spirits  *• 
within  the  meaning  of  the  Excise  Acts,  6  G.  4, 
C.  80,  ss.  107,  133 ;  7  &  8  G.  4,  c.  53,  s.  32  ; 
2  W,  4,  c.  16,  8.  10.  Therefore,  a  person  who 
buys  from  one  who  is  not  a  licensed  distiller, 
and  without  a  permit,  sweet  spirits  of  nitre, 
the  duty  on  which  has  not  been  paid,  is  not 
liable  to  the, penalties  imposed  by  those  sta- 
tutes. 

The  term  "  spirits  "  in  those  acts  signifies 
an  inflammable  liquid  produced  by  distil- 
lation either  pure,  <nr  mixed  only  with  in- 
gredients which  do  not  convert  it  into  some 
article  of  commerce  not  known  in  common 
parlance  under  the  general  appellation  of 
"  spirits."  Attomey-Oeneral  v.  Baileg,  I 
Exch.  R.  281. 


2.  Appeal  agamst  comiietion  by  cosuRis- 
sioners, — By  7  &  8  G.  4,  c.  53,  s.  82,  the 
officer  of  excise  proceeding,  by  inf<»matk>n  for 
any  offence  against  that  act,  as  well  as  any  party 
aggrieved  by  the  decision  of  justices  a<^uag;ing 
on  such  an  information,  may  appeal  to  the 
Quarter  Sessions,  on  givii^  notices  of  appeal 
pointed  out  by  the  act.  By  section  84,  the 
Quarter  Sessions  are  to  rehear  upon  oath,  and 
to  re-examine  the  same  witnesses,  and  to  re- 
consider the  same  evidence  and  the  merits  of 
the  case,  wherever  the  original  judgment  ap- 
pealed against  shall  have  been  given,  and  shall 
not  examine  any  evidence,  or  any  witness  or 
witnesses,  other  than,  or  different  from,  the 
evidence  of  the  witncass  or  witnesses  which  and 
who  shall  have  been  examined  before  the  ja^ 
tices  at. the  hearing  of  the  information  on  which 
the  original  judgment  shall  have  been  given, 
and  may  reverse  or  confirm  in  whole  or  in  part 
the  judgment  appealed  against,  or  give  such 
new  or  different  judgment  as  in  their  discretion 
thev  think  fit. 

An  information  on  this  act  contained  four 
counts.  The  justices  convicted  on  the  fourth, 
and  acquitted  on  the  others.  The  defendant 
gave  notice  of  appeal  from  thejudgment  to  the 
Quarter  Sessions,  but  the  officer  prosecuting 
on  the  part  of  the  Crown  gave  no  notice  of 
appeal  against  the  judgment  of  acquittal  on  the 
first  three  counts :  Held,  that  the  defendant's 
notice  of  appeal  was  limited  to  the  judgment  of 
the  convicting  justices  on  the  4th  count,  and 
that  if,  on  the  hearing,  the  Court  of  Appeal 
was  of  opinion  that  the  count  was  not  sus- 
tained by  the  evidence,  but  that  the  second 
count  was,  the  judgment  must  be  altogether 
for  the  defendant.  Reg,  v.  Gamble,  16  M.  & 
W.  384. 

GAMBS'    AND    WAGSRS'    ACT. 

8^9  Vict.  cap.  109. — Recovering  back  stake 
deposited. — ^Where  a  sum  of  money  wis  de- 
posited in  the  hands  of  a  stakeholder  to  abide 
the  evMit  of  an  iUesal  wager ;  bnc  before  the 
detenmnation  of  sudi  wager,  one  of  the  parties 
gave  a  notice  of  his  abandonment  of  the  wager, 
and  requiring  the  stakeholder  to  repay  his 
deposit :  Held,  that  an  action  for  naoney  had 
and  received  to  the  use  of  the  party  giving 
the  notice,  lay  to  recover  from  the  stake- 
holder the  amount  of  such  deposit,  notwith- 
standing the  provision  of  the  8  &  9  Vict.  c. 
109,  s.  18  :  Held  also,  that  if  the  statute  had 
been  a  good  answer  in  bar  it  must  have 
been  specially  pleaded.  Vamey  v.  Hickman. 
35  L.  0.  329. 

GUARDIANS  OF  UNION. 

See  Corporation,  1* 

INTBRB8T  ON   BOND. 

See  Corporation,  2. 

JUDGMENT  IN  BUPBBIOE  COURTaL 

See  Cotmfy  Courts  Act,  2. 

[The  remainder  of  dus  Seetkm  will  be  gire& 
in  our  neift  Number.] 
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LEGAL  EESULTS  OF  THE  SESSION 
OF  PARLIAMENT. 

The  Session  wLich  commenced  in  Novem- 
Iier  last»  and  which  has  been  as  remarkable 
for  its  protracted  duration,  as  for  the  num- 
ber and  importance  of  tlie  public  events 
which  have  occurred  since  its  commence- 
ment, is  at  length  drawing  to  a  close.  It 
is  expected^  that  the  prorogation  will  take 
place  during  the  nest  week. 

The    monetary    crisis    which    preceded 
the  assembling  of  Parliament ;  the  series  of  j 
revolutions  which  have  convulsed  the  conti- , 
nent  of  Europe,  since  the  month  of  February : 
last,  and  the  poHtical  excitement  which  has ' 
prevailed  in  this  part  of  the  kingdom,  as  j 
well  as  in  Ireland,  nave  certainly  been  pecu-  • 
liarly  unfavourable  to  that  deliberate  and 
careful   consideration,  without  which  it  is 
scarcely  possible  to  expect  that  measures 
effecting  extensive  changes  in  the  law  or  its 
administration,  can  be  either  salutary  or  sa- 
tis&ctory.    It  must  be  admitted,  however, 
that  notwithstanding  the  multitude  and  di- 
versity of  subjects  urgently  pressing  on  the 
attention  of  the  legislature,  many  questions 
involving  alterations  in  the  law,  have  been 
submitted  to  both  Houses,  and  obtained  a 
fair  share  of  consideration  and  attention ; 
and  although  some  measures  of  great  prac- 
tical importance  have  been  rejected  or  post- 
poned, it  cannot  be  said  that  the  legal  re* 
suits  of  the  Session  are  unimportant  or 
iininteresting,  either  as  regards  the  profes* 
sion  or  the  public. 
Amongst  the  measures  which  have  been 
Vou  zzxvi.    No.  1,068. 


withdrawn  or  postponed  until  next  Session, 
we  have  to  enumerate  Mr.  Ewart*s  BiU  to 
establish  an  Appeal  in  Criminal  Case*,  and 
that  introduced  by  Sir  William  Clay,  for 
extending  the  Remedies  against  the  Hun- 
dred, the  scope  and  objects  of  which  have 
been  fully  discussed  in  our  former  numbers. 
During  the  last  week,  also,  the  Bills  intro- 
duced by  the  Lord  Chancellor,  for  the  Regur 
latum  of  Charitable  Trusts,  and  the  Regu* 
lation  of  Chancery  Proceedings,  to  both  of 
which  our  readers*  attention  has  been  di- 
rected, after  having  passed  the  House  of 
Lords,  were  abandoned  in  the  lower  House, 
by  Lord  John  Russell.  Admitting  that  the 
principles  upon  which  these  bills  proceeded 
were  unexceptionable,  and  believing  that 
they  were  framed  with  no  other  design  than 
the  laudable  one  of  correcting  admitted  evils 
in  the  administration  of  justice,  still  we 
deem  it  matter  of  congratulation  that,  at 
the  period  and  in  the  shape  they  were  in- 
troduced, they  did  not  receive  the  assent  of 
the  legislature.  The  experience  of  the  last 
twenty  years  suesests  so  many  instances  in 
which  hasty  legSlation,  with  the  design  of 
amending  the  law,  produced  evils  of  greater 
magnitude  than  those  endeavoured  to  be 
corrected,  that  we  confess  we  look  with  con- 
siderable apprehension  on  bills  introduced 
towards  the  close  of  the  Session,  and  involv- 
ing legal  changes.  The  biUs  last  adverted 
to  were  submitted  to  parliament  at  so  ad- 
vanced a  period,  that  it  was  utterly  impos- 
sible their  provisions  could  be  sufficiently 
known  to,  much  less  maturely  weighed  and 
considered  by,  those  most  interested  in  their 
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operation,  and  capable  of  pointing  out  the 
particulars  in  which  they  might  prove  de- 
fective or  objectionable.  The  Charitable 
Trusts  Regulation  Bill,  as  we  had  occasion 
to  observe,  was  obviously  imperfect  in  some 
most  important  particulars,  which  would 
have  materially  interfered  with  its  operation, 
if  indeed  they  did  not  mar  all  the  benefits 
intended  to  result  from  its  provisions.  We 
trust,  however,  that  both  the  bills  to  which 
we  have  last  alluded  will  be  re-introduced  at 
the  commencement  of  the  next  Session,  with 
such  alterations  and  improvements  as,  upon 
weighing  the  suggestions  submitted  to  him, 
the  Lord  Chancellor  may  consider  expe- 
dient to  adopt. 

In  reviewing  the  measures  relating  to  the 
law  which  have  obtained  the  sanction  of 
the  legislature  during  the  present  Session, 
the  acts  11  &  12  Vict.  c.  42  and  43,  and 
11  &  12  Vict.  c.  44^  which  were  presented 
to  parliament  by  the  Attorney-General,  and 
will  probably  be  known  hereafter  as  Sir 
John  Jervis's  Acts,  recommend  themselves 
to  our  observation,  as  well  from  their  im- 
portance as  from  their  bulk,  occupying  no 
less  than  94  pages  in  the  folio  edition  of 
the  statute  book.     The  first  of  these  acts  is 
intended  to  facilitate  the  performance  of  the 
duties   of  a  justice  of  the  peace  out  of 
sessions,  in  respect  to  persons  charged  with 
indictable  offences  ;   the  second,  as  regards 
summary  convictions  and  orders  ;    and  the 
.  third  is  intended  to  protect  justices  from 
vexatious  actions  in  respect  of  acts  done  in 
the  execution  of  their  office.     These  acts 
were  originally  meant  to  be  accompanied  by 
another,  regulating  the  holding  of  Courts 
of  Special  and  Petty  Sessions ;    but,  for 
some  reason  which  has  not  been  publicly 
explained,  the  Attorney-General  thought  fit 
to  abandon  this  branch  of  his  plan  some 
months  ago,  and  if,  as  we  have  heard  it 
stated,  these  measures  are  intended  to  codify 
the  law  of  procedure  before  magistrates 
acting  in  all  other  cases  but  as  members  of 
the  Courts  of  Quarter  Sessions,  the  plan  is 
obviously  imperfect.     The  new  acts,  how- 
ever, come  into  operation  on  the  2nd  Octo- 
ber next,  and  we  propose,  before  that  period 
arrives,  to  direct  the  attention  of  our  readers 
to  the  subject  more  in  detail,  and  to  publish 
an  Abridgement  of  the  Statutes,  and  an  In 
dex  to  the  Forms  prescribed  by  them,  which 
are  in  number  no  less  than  seventy-five. 

Only  second  _in  importance  to  the  acts 
brought  in  by  the  Attorney-General,  are 
those  which  Mr.  Baines  has  had  the  good 
fortune  to  carry  through  parliament,  we  be- 
lieve we  are  justified  in  sajring,  with  general 


concurrence,  and  without  the  introduction 
of  any  amendments  calculated  to  diminish 
their  efficiency.  We  refer  to  the  Poor 
Removal  Orders  Jet,  11  &  12  Vict.  c.  31, 
printed,  with  a  commentary,  ante,  pp.  297 
and  3,  and  the  act  for  the  removal  of  defects 
in  the  Administration  of  Criminal  Justiect 
which  obtained  the  Royal  Aslsent  on  the 
14th  instant,  and  the  leading  provisions  of 
which  were  described  in  a  rormer  number, 
ante,  p.  112.  These  measures,  as  we  have 
already  taken  occasion  to  remark,  were 
carefully  digested  before  they  were  laid 
upon  the  table  of  the  House  of  CommoDs, 
and  every  clause  indicates  a  practical  know- 
ledge of  the  matter  on  which  it  is  attempted 
to  legislate*  We  shall  be  at  once  surprised 
and  disappointed  if  these  acts  do  not  operate 
beneficially  in  the  administration  of  two 
branches  of  the  law,  with  respect  to  which 
it  has  long  been  felt  that  some  alteration 
was  desirable. 

Lord  CampbelVs  Criminal  Law  Admini. 
stration  Amendment  Bill,  by  which  it  is 
proposed  to  provide  a  better  mode  than  that 
now  in  use,  for  deciding  difficult  qaestions 
of  law  arising  in  criminal  trials,  has  not 
fared  so  well  in  its  progress  through  either 
House  of  Parliament,  as  the  bills  introduced 
by  the  hon.  and  learned  member  for  HuJL 
In  the  bill  originally  introduced  by  Lord 
Campbell,  it  was  proposed  that  Courte  of 
Quarter  Sessions,  as  well  as  Courts  of  Oyer 
and  Terminer,  should  have  the  power  of 
reserving  any  questions  of  law,  upon  which 
a  serious  doubt  was  entertained,  for  the 
consideration  of  the  judges,  and  that  such 
Courts  might,  in  the  meantime,  respite  exe- 
cution, or  defer  giving  judgment,  until  such 
question  had  been  discussed  and  decided. 
When  this  measure  was  considered  in  the 
House  of  Lords,  the  proposal  to  refer  points 
of  law  from  the  Quarter  Sessions  was 
warmly  and  successfully  resisted  by  Lord 
Denman,  who  stated  that  the  judges  were 
unanimously  of  opinion,  that  appeals  from 
the  Quarter  Sessions  ought  not  to  be  re- 
ferred to  the  judges,  and  that  sach  a 
measure  would  lead  to  the  greatest  possible 
inconvenience.  Overpowered  by  the  weight 
of  authority.  Lord  Campbell  appears  to 
have  submitted  without  a  division  to  the 
omission  of  the  most  important  provision  of 
his  bill,  that  by  which  it  was  proposed  to 
give  the  Chairmen  of  Quarter  Sessions 
power  in  criminal  cases  to  reserve  any  point 
of  law  for  the  opinion  of  the  Judges  of 
Assize.  By  the  House  of  Lords  amend- 
ments, there  is  to  be  no  appeal  whatever 
from  the  Quarter  Sessions  on    questions 
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of  Criminal  Law;  and  if  the  Chairman 
presiding  in  that  Court  feels  that  an^ 
serious  difficulty  arises,  he  may  either  di- 
rect the  acquittal  of  the  party  in  whose 
ease  the  doubt  arises,  or,  in  case  of  conyic- 
tion,  he  may  communicate  his  doubts  to  the 
Secretary  of  State,  who  in  his  turn  refers 
the  matter  to  the  Attorney  and  Solicitor- 
General.  Should  the  opinion  of  the 
law  officers  be  favourable  to  the  accused, 
howeyer,  it  does  not  get  rid  of  the  conyic 
taon,  as  the  Home  Secretary  can  only  grant 
a  pardon,  which  merely  absolves  from 
punishment,  whilst  the  conviction  remains. 
The  bill  has  undergone  further  amendments 
in  the  House  of  Commons,  with  which  we 
are  not  yet  acquainted,  but  mutilated  as 
it  has  been,  we  have  reason  to  know  that 
it  still  contains  a  provision,  which  we  con- 
sider a  decided  improvement  on  the  exist- 
ing practice.  When  the  judges  think  fit 
to  reserve  any  point  arising  in  a  criminal 
case  for  consideration,  the  practice  hitherto 
has  been,  as  our  readers  are  aware,  to  sub- 
mit it  to  the  fifteen  judges  privately^  and 
when  they  have  come  to  a  determination  on 
the  subject,  the  result  is  notified  to  the  parties 
concerned,  but  no  judgment  is  publicly  pro- 
nounced, and  the  profession  and  the  public 
remain  in  ignorance  of  the  grounds  upon 
which  the  judgment  proceeds.  The  decision 
in  any  one  case,  therefore,  cannot  be  safely 
relied  upon  in  another,  as  it  is  impossible  to 
know  the  reasons  upon  which  the  judgment 
J6  affirmed  or  arrested.  Lord  Campbeirs 
Bill,  however,  besides  authorizing  six  judges 
instead  of  fifteen  to  decide  upon  cases  re- 
served for  their  consideration  by  the  judge 
or  commissioner  presiding  at  any  Court  of 
Oyer  and  Terminer  or  gaol  delivery,  also 
provides,  that  the  judgment  in  such  cases 
shali  be  delivered  in  open  Court,  after  hear- 
ing the  counsel  or  parties,  "  in  like  manner 
as  the  judgments  of  the  Superior  Courts  of 
Common  Law  at  Westminster  are  now  de- 
livered,'' an  alteration  which  we  think  could 
not  fail  to  operate  beneficially  upon  the  ad- 
ministration of  criminal  law,  by  rendering 
it  more  certain  as  well  as  more  satisfactory. 
This  4>ill  was  returned  to  the  House  of  Lords 
for  the  consideration  of  the  Commons' 
amendments,  which  vrere  agreed  to,  and  we 
shall  probably  be  enabled  in  our  next  to 
announce  that  it  has  received  the  Royal  As- 
sent. We  must  also  defer  till  then  our 
notice  of  The  Joint*Siock  Companiea  Act, 
which  received  the  Eoyal  Assent  on  the 
14th  instant,  and  of  some  other  measures 
relating  to  the  law,  which  claim  an  early 
CQnsideration, 


LAW  OF  MARRIAGE. 


PROHIBITED   DEGREES   OF   AFFINITY. 

The  Report  of  the  Commissioners  on  the 
state  and  operation  of  the  Law  of  Marriage, 
relating  to  the  prohibited  Degrees  of 
Affinity,  and  to  Marriages  solemnized 
Abroad  or  in  the  British  Colonies,  which 
has  just  been  published,  is  a  very  able  pro- 
duction, accompanied  by  a  very  extraordi- 
nary and  interesting  mass  of  evidence, 
collected  evidently  with  great  skill  and 
industry.  The  promoters  of  the  inquiry, 
with  a  view  to  the  alteration  of  the  law,  it 
must  be  acknowledged,  have  presented  a 
strong  case  for  the  consideration  of  parlia- 
ment. 

We  shall  take  an  early  opportunity  of 
laying  the  Report  before  our  readers,  and 
follow  it  by  a  statement  of  the  pros  and  com 
of  the  proposition. .  Apart  from  the  moral 
and  social,  as  well  as  the  religious  bearing 
of  the  question,  many  most  important  legal 
considerations  are  involved  in  it,  which  it 
will  be  our  duty  to  consider  before  the  next 
Session  of  Parliament. 

The  Commissioners,  it  will  be  recollected^ 
are  : — ^The  Bishop  of  Lichfield,  Mr.  Justice 
Williams,  Dr.  Lushington,  Mr.  J.  Stuart 
Wortley,  Mr.  A.  Rutherford,  and  Mr.  A.  R« 
Blake.  Their  opinions  are,  no  doubt,  en- 
titled to  great  respect,  and  they  come  to  the 
conclusion  that  the  statute  5  &  6  W.  4,  has 
failed  to  attain  its  object,  and  they  doubt 
whether  any  measure  of  a  prohibitory  cha- 
racter would  be  effectual.  They  leave  to 
the  wisdom  of  the  legislature  to  consider 
whether  any  and  what  measure  should  be 
introduced  for  a  change  of  the  law  either  on 
the  side  of  relaxation  or  stricter  prohibition. 


SALARIES  OF  THE  COUNTY  COURT 
JUDGES. 

The  Home  Office  has  recommended  a 
proceeding  with  reference  to  the  Judges  of 
the  County  Courts,  the  expediency  of  which 
appears  to  be  at  least  questionable.  As  most 
of  our  readers  are  aware,  since  the  County 
Courts'  Act  came  into  operation,  the  Judges 
have  been  remunerated  oy  the  receipt  of  the 
fees  prescribed  by  the  act ;  and  from  the  re- 
turns made  to  the  House  of  Commons  of  the 
business  done  in  the  County  Courts,  and 
the  fees  received  by  the  officers  respectively^ 
for  the  first  nine  months  after  the  act  came 
into  operation,  it  appeared  that  the  jud^ 
were  in  the  receipt  of  an  income  averagme 
from  1,700/.  to  1,800/.  per  annum.  The  total 
amountofthe  iudges*fees  receivedfromMarch 
to  Dec.  1847tUidusive,was  82|652/.  \As.b\d. 
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Salaries  of  the  CamUy  Comt  Jutfgee. 


The  sums  received  depending  on  the  amount 
of  business  in  each  Court,  were  necessarily 
very  unequal,  as  some  of  the  judges  had 
emoluments  which,  extending  the  estimate 
to  a  year,  would  have  produced  an  income 
of  above  3,000/.,  whilst  in  other  cases,  the 
fees  would  scarcely  have  reached  1,200/. 
The  9  &  10  Vict.  c.  95,  s.  39,  empowered 
her  Majesty,  with  the  advice  of  her  Privy 
Council,  to  order  the  judges  and  other 
officers  to  be  paid  by  salaries  instead  of 
fees,  and  the  40th  section  provided,  that 
the  greatest  salaries  to  be  received  by 
the  judges  should  be  1,200/.  By  an 
order  of  Council,  which  appeared  in  the 
Gazette  of  Friday,  the  18th  instant,  the 
salaries  of  all  the  sixty  judges  of  the  County 
Courts  have  been  fixed  at  1,000/.  per 
annum,  to  take  effect  from  the  30th  Septem- 
ber next.  This  is  no  doubt  perfectly  legal, 
but  is  it  wise  ?  The  amount  of  business 
transacted  in  these  Courts,  as  we  have 
always  understood,  has  rather  exceeded 
than  fallen  short  of  the  expectations  of 
those  who  advocated  the  measure.  Under 
an  act  of  last  Session,  (the  10  &  11  Vict, 
a  102,)  the  jurisdiction  previously  exercised 
by  the  Commissioners  for  the  relief  of  In- 
solvent Debtors  on  Circuit,  was  transferred 
to  the  judges  of  the  Counfy  Courts,  and 
by  that  means  an  additional  duty  was  im- 
posed upon  them,  not  contemplated  when 
the  Courts  were  originally  established.  It 
was  very  generally  expected,  therefore,  that 
when  the  Privy  Council  thought  it  expe- 
dient to  fix  the  amount  of  the  salaries,  the 
maximum  sum  specified  in  the  act  would 
have  been  taken*  ^1,200  per  annum  cer- 
tainly cannot  be  considered  as  an  exorbitant 
salary  for  a  barrister  of  adequate  acquire- 
ments, who  abandons  his  professional 
prospects  for  the  public  service;  and  al- 
though that  sum  would  have  been  a  con- 
siderable reduction  from  the  amount  hither- 
to received  by  the  judges  in  the  name  of 
fees,  still  it  might  have  been  contended, 
and  with  some  reason,  that  the  office  of 
judge  was  accepted  with  notice  that  the 
salary  was  not  to  exceed  that  sum.  By 
fixing  the  salary  at  a  sum  less  than  1,200/., 
great  dissatisfaction  has  been  created,  and 
we  have  heard  it  hinted,  that  some  of  the 
judges  who  are  considered  the  most  com- 
petent, and  previously  held  the  highest  po- 
sition in  the  profession,  have  intimated  an 
iiitention  of  resigning.  Be  this  as  it  may, 
vre  are  satisfied  that  no  advantage  to  the 
public  is  gained  by  saving  12,000/.  per 
annum,  and  rendering  60  officers  discon- 
tented, upon  whose   diligence,    zeal,   and 


energy  so  much  depends  as  upon  the  judges 
of  the  County  Courts.  Neither  the  principle 
upon  which  the  County  Courts  Act  is 
framed,  nor  the  appointments  under  it,  have 
our  approval,  and  we  see  no  reason  to 
change  or  qualify  the  opmions  frequently 
expressed  in  this  publication  upon  the 
matter ;  but  we  greatly  doubt  if  the  admi- 
nistration  of  justice  in  the  new  Courts  will 
be  improved  by  the  step  bow  taken ;  and 
we  shall  be  much  surprised  if  the  suitors  do 
not  soon  discover  that  a  change  has  taken 
place,  which  will  not  increase  the  popularity 
of  the  new  institutions.  The  late  order  in 
Council  does  not  interfere  with  the  emolu- 
ments of  the  clerks,  but  if  it  should  be  here- 
after deemed  expedient  to  fix  their  salaries, 
we  presume  that  a  sum  will  also  be  named 
below  the  limit  mentioned  in  the  act,  which 
is  600/. 
The  following  is  the  Order  in  Council  :— 


ORUER  IN   COUNCIL. 

At  the  Court  at  Osborne  House,  Isle  of 
Wight,  the  nth  day  of  August,  1848, 
present  the  Queen's  most  excellent  Ma- 
jesty in  Council. 

Whereas  there  was  this  day  read  at  the 
Board,  a  Report  of  the  Right  Honourable  the 
Lords  of  a  Committee  of  Coundl»  dated  the 
10th  instant*  in  the  words  followini^,  vis. : — 

^'Your  Majesty  having  been  plessed,  by 
your  Order  in  Council  of  the  30tb  day  of 
October  last,  to  refer  unto  this  Committee  for 
consideration  an  act  passed  in  the  lOth  year 
of  your  Majesty's  reign,  intituled,  "  An  Act  for 
the  more  easy  recovery  of  SmaU  Debts  aii4 
Demands  in  Enjjrland,'  with  directions  to 
report  to  your  Majesty  what  order,  in  their 
opinion,  it  might  be  proper  to  make  for  paying' 
the  Judges  and  certain  Officers  of  the  CouDty 
Courts,  established  under  the  provisions  of  the 
said  act,  by  salaries  instead  of  fees. 

"  The  Lords  of  the  Committee,  in  obedience 
to  your  Majesty's  said  order  of  referer.ce,  have 
taken  the  said  act  into  consideration,  and 
having  ascertained  that,  in  accordance  with  the 
provisions  of  the  said  statute,  the  Lord  High 
Chancellor  of  England  had  appointed  60 
judges  to  preside  over  the  whole  of  the  said 
Courts,  are  pleased  humbly  to  report,  as  thor 
opinion,  to  your  Majesty,  that  an  Order  ia 
Cfouncil,  to  the  effect  foUovving,  should  be  made 
for  the  purposes  of  the  said  act,  that  is  to  say : 

"That,  from  and  after  the  30th  day  of  Sep- 
tember, ]  848,  the  60  Judges  of  the  Courts  held 
under  the  provisions  of  the  said  act  of  the  10th 
year  of  your  Majesty's  reign  should  be  paid  hy 
salaries;  and  that  each  of  auch  60  judges 
should  be  paid  1,000/.  per  annum,  at  such 
times  and  in  such  manner  as  the  Lords  Com- 
missioners of  her  Majesty's  Treasury  may 
think  fit  to  direct." 

And  whereas  notice  was  given  and  published 
in  the  London  Gazette,  on  Tuesday,  the  Sad 
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of  November  last,  that,  after  the  e3minition  of 
one  calendar  month  from  the  date  of  the  pub- 
lication of  that  notice,  her  Majesty,  with  the 
advice  of  her  Privy  CouncH,  womld  take  into 
oonBideration  the  propriety  of  making  an  order, 
under  the  provisiona  of  the  said  act,  for  paying 
the  judges,  clerks,  buliffs,  and  officers  of  the 
said  Cmuts,  by  salaries  instead  of  fees,  or  in 
racli  other  manner  as  might  be  deemed  expe- 
dient 

Her  Majesty,  having  taken  the  premises  into 
consideration,  is  thereupon  pleased,  by  and 
with  the  advice  of  her  Pnty  Council,  to  order, 
and  it  is  hereby  ordered,  that,  from  and  after 
the  30th  day  of  September,  1848,  the  60  judges 
of  the  Courts  held  under  the  provisions  of  the 
said  act,  shall  be  paid  by  salaries  instead  of 
fees ;  and  that  each  of  such  60  judges  shall  be 
paid,  as  and  for  his  salary,  1,000J.  per  annum, 
at  snch  times  and  in  such  manner  as  the  Lords 
Commissioners  of  her  Majesty's  Treasury  may 
think  fit  to  direct. 

C.  C.  Greville. 


CHARITY  TRUSTS  AND  CHANCEBY 
BILLS. 

^  Thcse  Bills,  to  which  we  hare  several 
times  adverted,  have  been  postponed  for  the 
present  Session.^ 

We  understand  that  numerous  remarks 
and  suggestions  were  prepared  by  the 
Council  of  the  Inoorporated  Law  Society 
OB  Yarious  clauses  in  the  Charity  Trusts' 
B31,and  submitted  to  several  Members  of 
Parliament. 

The  following  discussion  took  place  on 
Friday  the  18th  instant,  relating  as  well  to 
^  Chancery  as  the  Charity  Trusts'  Bills : 

Mr.  6.  J,  Tkmier  asked  the  noble  lord  at 
the  head  of  the  government  what  course  he 
proposed  to  pursue,  with  reference  to  several 
measures  of  considerable  importance.  The 
first  of  those  measures  was  the  bill  for  the  Re- 
gulation of  Charitable  Trusts,  which  had  only 
cached  that  house  on  Monday,  and  was  not 
in  the  hands  of  members  until  Tuesday.  He 
^d  not  think  it  probable  that  the  house  was 
likely  to  agree  as  to  the  best  mode  in  which 
cbarities  could  be  administered  without  much 
discussion  and  deliberation;  and  he  hoped, 
therefore,  that  the  noble  lord  would  consent  to 
postpone  this  measure  until  next  session.  IVo 
other  measures  had  reached  that  house  last 
week  relating  to  the  Cpurt  of  Chancery,— one 
of  those  bilfi  relating  to  the  fees  in  Chancery. 
The  noble  lord  would  be  aware  that  a  commit- 
tee of  that  house  had  sat  on  the  subject  of  the 
fees  in  the  Court  of  Chancery ;  that  committee 
had  reported  resolutions  to  the  house,  and  their 
report  would  probably  be  in  the  bands  of  mem< 


hers  very  soon  after  the  commencement  of  the 
ensuing  session.  He  thought,  therefore,  the 
noble  lord  wouldfeel  thai  these  measures  ooidd 
not  properly  be  submitted  to  die  house  until 
hoQ.  gentlemen  were  in  poasession  of  the  repoit 
of  the  committee. 

Lord  /.  Bmssell  relied,  that  he  had  oonsnked 
with  the  Lord  Qiancellor  on  the  sub|ect  of  ^ 
Charity  Trust  Regulation  Bill,  to  which  the 
noble  and  learned  lord  attached  very  great  im- 
portance, and  he  (the  Lord  Chancellor)  ez<- 
pressed  a  hope  that  diere  was  not  hkely  to  be 
any  very  serious  opposition  to  that  biU,  and 
that  it  might  be  proceeded  with.  If,  faoweveF» 
as  the  hon.  and  learned  gentleman  had  inti* 
mated,  it  was  a  measure  vHhich  would  occauon 
very  ccmsiderable  discussion,  and  which  was 
likely  to  occupy  much  of  the  time  of  the  houses 
he  (Lord  J.  Russell)  would  certainly  not  ha 
disposed  to  press  the  hill  in  the  present  session. 
(Hear,  hear.)  With  regard  to  the  other  bills 
to  which  the  hem.  and  learned  gentleman  had 
referred,  he  (Lord  J.  Russell)  had  no  hesita- 
tion in  saying  that  it  was  not  his  intention  to 
proceed  with  them  this  session. 

Mr.  Hwne  hoped  that  if  the  Charity  Trust 
Regulation  Bill  was  withdrawn,  the  noble  lord 
would  bring  in  a  bill  reijuiring  trustees  to  lay 
an  account  of  their  chanties  before  the  house. 

Lord  J.  Russeli  would  certainly  be  ready  to 
carry  into  effect  any  part  of  the  bill  which  might 
meet  with  the  genenl  assent  of  the  house. 

NEW  STATUTES  EFFECTING  ALTERA^ 
TIONS  IN  THE  LAW. 

IN  THE  PRB8ENT  SESSION  OP  PARLIAMENT. 

The  Statutes  effecting  alterations  in  the  Law 
passed  during  the  present  Session  of  Parlia- 
ment, printed  in  this  and  the  last  volume  of 
the  Legal  Observer,  are  as  follow : — 

Extending 'Hme  for  making  Railways,  vol.. 
35,  p.  204. 

Regulating  the  Queen's  Prison,  p.  558. 

North  American  Passengers,  p.  581. 

Crown  and  Government  Security,  p.  600. 

Oaths  in  Chancery,  vol.  36,  p.  7. 

Stamp  Duties  Assimilation,  p.  8. 

Trial  of  Controverted  Elections,  p.  23. 

Removal  of  Aliens,  p.  182. 

Annual  Indemnity,  p.  221. 

Suspension  of  the  Habeas  Corpus  Act  (Ire- 
land), p.  280. 

Poor  Removal  Orders,  p.  298. 

Commons  Indosure^  p.  324. 


^'  The  Petty  Bag  Office  Bill  has  passed  the 
Commons,  and  remains  for  second  reading  in 
we  House  of  Lords. 


GAME   CEBTIFICATB8. 

10  &  n  Vict.  c.  29. 

An  Act  to  enable  Persona  having  a  Right  to 
kill  Hares  in  England  and  Wales  to  do  so, 
by  themselves  or  Persons   authorised    bv 
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them,  without  being  required  to  take  out  a 
Game  Certificate.  [22nd  July,  1848.] 

1.  48  G.  3,  c.  65.-52  G.  3,  c.  93.-3  ^  4 
Viet,  c.  17. — Persons  in  the  occupation  qf  in^ 
closed  ground,  and  in  certain  cases  owners,  may 
kill  hares  without  a  game  certificate. — ^Whereas 
by  an  act  passed  in  the  48  G.  3,  intituled  *'  An 
Act  for  repealing  the  Duties  of  Assessed  Taxes, 
and  granting  new  Duties  in  lieu  thereof,  and 
certain  additional  Duties  to  be  consolidated 
therewith,  and  also  for  repealing  the  Stamp 
Duties  on  Game  Certificates,  and  granting  new 
Duties  in  lieu  thereof,  to  be  placed  under  the 
Management  of  the  Commissioners  for  the 
Affairs  of  Taxes,"  and  by  an  act  passed  in  the 
52  G.  3,  intituled  "  An  Act  for  granting  to  his 
Majesty  certain  new  and  additional  Duties  of 
Assessed  Taxes,  and  for  consolidating  the  same 
with  the  former  Duties  of  Assessed  Taxes," 
and  by  an  act  passed  in  the  3  &  4  Vict,  intituled 
^' An  Act  for  g^ranting  to  her  Majesty  Duties  of 
Customs,  Excise,  and  Assessed  Taxes,"  cer- 
tain duties  of  assessed  taxes  were  granted  to 
her  Majesty  the  Queen  upon,  amongst  other 
things,  every  person  who  shall  use  any  dog, 
gun,  net,  or  other  engine,  for  the  purpose  of 
taking  or  killing  any  game  whatever,  or  shall 
assist  in  any  manner  in  the  taking  or  killing 
of  any  game :   And  whereas  by  divers  laws 
BOW  in  force  penalties  are  imposed  on  all  per- 
sons taking  or  killing,  or  assisting  in  the  taking 
or  killing  of,  amongst  other  things,  any  game 
whatever,  who  shall  not  have  obtained  a  certifi- 
cate of  the  due  payment  of  such  duties :  And 
irhereas  it  has  been  found  that  much  damage 
has  been  and  is  continually  done  by  hares  to 
the  produce  of  inclosed  lands,  and  that  great 
losses  have  thereby  accrued  and  do  accrue  to 
the  occupiers  of  such  lands ;  and  it  is  expe- 
dient that  persons  in  the  actual  occupation  of 
such  inclosed  lands,  or  the  owners  thereof, 
who  have  the  right  of  killing  game  thereon, 
should  be  allowed  to  take,  kill,  and  destroy 
hares  thereon,  without  the  payment  of  the  said 
duties  of  assessed  taxes,  ana  without  the  incur- 
ring of  any  of  the  penalties  above  mentioned :  Be 
it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same.  That  from 
and  after  the  passing  of  this  act  it  shall  be 
lawful  for  any  person,  being  in  the  actual  occu- 
pation of  any  inclosed  lanos,  or  for  any  owner 
thereof  who  has  the  right  of  killing  game 
thereon,  by  himself  or  by  anj  person  directed 
or  authorized  by  him  in  writmg,  according  to 
the  form  in  the  schedule  to  this  act  annexed, 
or  to  the  like  effect,  so  to  do,  to  take,  kill,  or 
destroy  any  hare  itten  being  in  or  upon  any 
such  inclosed  lands,  without  the  payment  of 
any  such  duties  of  assessed  taxes  as  aforesaid, 
and  without  the  obtaining  of  an  annual  game 
certificate. 

2.  Authority  to  kill  hares  to  he  limited  to  one 
person  at  the  same  time  in  any  one  parish  j 
which  authority  shall  be  sent  to  the  clerk  of  the 
Petty  Sessions  who  shall  register  the  same.-^ff 


authority  revoked,  notice  to  be  given  of  the  same. 
— ^Provided  always,  and  be  it  enactea.  That  no 
owner  or  occupier  of  land  as  aforesaid  shall  be 
authorized  to  grant  or  continue,  under  the  pro- 
visions of  this  act,  authority  to  more  than  one 
person,  at  one  and  the  same  time,  to  kill  hares 
upon  his  land  within  any  one  parish ;  and  that 
he  shall  deliver  the  said  authority,  or  a  copy 
thereof,  or  cause  the  same  to  be  delivered,  to 
the  clerk  of  the  magistrates  acting  for  the  Petty 
Sessions  Division  within  which  w  said  lands 
are  situate,  who  shall  forthwitii  register  the 
same,  and  the  date  of  such  registration,  in  a 
book  to  be  kept  by  him  for  such  purpose, 
which  book  shall  be  at  all  reasonable  times 
oi)en  to  the  inspection  of  the  clerk  of  the  Com- 
missioners acting  in  the  execution  of  the  Acts 
for  assessed  taxes  or  for  any  of  the  collectors 
of  assessed  taxes  within  such  district ;  and  the 
said  authority,  so  soon  as  it  shall  have  been  re- 
gistered as  aforesaid,  shall  be  held  good  until 
after  the  let  day  of  February  in  the  year  fol- 
lowing that  within  which  the  same  is  granted, 
unless  the  same  be  previously  revoked,  and 
notice  of  such  revocation  be  given  to  the  derk 
of  the  magistrates  as  aforesaid ;  and  the  said 
registered  authority,  or  the  unrevoked  register 
thereof,  shall  be  good  and  sufficient  evidence 
of  the  right  of  the  person  to  whom  authority  is 
given  by  the  same  to  kill  hares  upon  the  lands 
mentioned  within  the  same  without  having  ob- 
tained an  annual  game  certificate. 

3.  Persons  not  to  be  liable  to  tax  on  game* 
keepers, — ^And  be  it  enacted.  That  no  person  so 
directed  or  authorized  to  kill  any  hare  as  afore- 
said shall,  unless  otherwise  chargeable,  be 
liable  to  any  duties  of  assessed  taxes  as  game- 
keeper. 

4.  To  extend  to  coursing  or  hunting. — ^And 
be  it  enacted,  That  from  and  after  the  passing 
of  this  act  it  shall  be  lawful  for  any  person  to 
pursue  and  kill,  or  to  join  in  the  pursuit  and 
killinff  of  any  hare  by  coursing  with  grey- 
hounds, or  by  hunting  with  beagles  or  other 
hounds,  without  having  obtained  an  annual 
game  certificate. 

5.  Not  to  authorize  the  laying  of  poison,"^ 
Provided  also,  and  be  it  enacted.  That  nothing 
herein  contained  shall  extend  or  be  taken  or 
construed  to  extend  to  the  making  it  lawful  for 
any  person,  with  intent  to  destroy  or  injure  any 
hares  or  other  game,  to  put  or  cause  to  be  put 
any  poison  or  poisonous  ingredient  on  any 
ground,  whether  open  or  inclosed,  where  game 
usually  resort,  or  m  any  highway,  or  for  any 
person  to  use  anv  fire-arms  or  gun  of  any  de- 
scription, by  nignt,  for  tha  purpose  of  killing 
any  game  or  hares. 

6.  Agreements  reserving  game  to  he  still  in 
force. — Provided  also,  and  be  it  enacted,  That 
where  any  tenant  of  any  land  for  life  or  lives, 
years,  or  otherwise,  now  is  or  hereafter  shall 
be  bound  by  any  agreement  not  to  take,  kill, 
or  destroy  any  game  upon  any  lands  included 
in  such  agreement,  then  and  in  all  such  cases 
nothing  herein  contained  shall  extend  or  be 
taken  or  construed  to  extend  to  authorize  or 
empower  such  tenant  to  take,  kill,  or  destroy 
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any  hare  upon  any  such  lands  so  included  in 
8Qch  agreement,  or  to  authorize  any  other  per- 
son to  kill  or  destroy  any  hare  upon  any  such 
lands. 

7.  Interpretation  of  act. — ^And  he  it  enacted, 
That  in  the  interpretation  of  this  act  the 
singular  numher  shall  extend  to  several  per- 
sons and  things  as  well  as  to  one  person  or 
thing;  and  any  word  importing  tne  plural 
number  shall  apply  to  one  person  or  thmg  as 
well  as  to  several  persons  or  things ;  and  every 
word  importing  the  masculine  gender  only 
shaD  extend  to  a  female  as  well  as  a  male;  and 
that  the  word  **  Agreement "  shall  include  any 
covenant,  proviso,  promise,  undertaking,  con- 
dition, or  reservation;  and  that  the  word 
"  Parish  "  shall  include  any  hamlet,  township, 
tithmg,  or  extra-parochial  place ;  and  for  the 
purposes  of  this  act  the  word  "Night*'  shall 
be  considered  and  is  herehy  declared  to  com- 
mence at  the  expiration  of  the  first  hour  after 
sunset,  and  to  conclude  at  the  heginning  of  the 
last  hour  before  sunrise. 

8.  To  extend  to  England  and  Wales  only, — 
And  be  it  enacted.  That  this  act  shall  extend  to 
that  part  of  the  United  Kingdom  called  Eng- 
land and  Wales. 

9.  Act  may  he  amended,  SfC. — ^And  be  it 
enacted,  That  this  act  may  he  amended  or  re- 
pealed bv  any  act  to  be  passed  during  the 
present  Session  of  Parliament. 


SCHEOULB. 

I  A,  B.  do  authorize  C.  D,  to  kill  hares  on 
["my  lands  "  or  "  the  lands  occupied  by  me,'* 
« the  case  may  &«,]  within  the  of 

[here  insert  the  name  of  the  parish  or  other 
place,  as  the  case  may  be.']  Dated  this  day 
of  [here  insert  the  day,  month,  and 

ywf.l  A.  B. 

Wil 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

HRST  ANNUAIj  RBPORT  OF  THB  COMMITTBB 
OF  MANAGEMBNT. 

The  first  portion  of  this  valuable  Report, 
^  be  found,  ante,  p.  302. 

V.  The  Committee  of  Management  next  pro- 
ceed to  consider  the  Ofice  and  Status  of  At- 
torneys^ 

Ifthefonncr  state  of  the  attorney  be  com- 
jared  with  his  present  condition  and  prospects. 
It  will  be  found  that  changes  have  been  made 
hy  various  legislative  and  other  measures,  tend- 
ing to  lower  the  profession  in  public  opinion, 
and  to  degrade  it  from  an  intellectual  to  a  me- 
chanical employment.  The  solicitor  has  been 
excluded  from  many  of  the  avenues  to  distinc- 
tion, which  were  formerly  open  to  his  industry 
^d  talents,  and  most  of  those  oflicial  appoint- 
ments which  call  for  the  exercise  of  the  higher 
powers  of  the  mind  have  been  transferred,  and 
often  to  the  younger,  the  inexperienced,  and 
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the  least  distinguished  members  of  the  bar. 
Thus  attorneys  nave  been  gradually  shut  out 
from  Commissionerships  in  Bankruptcy  and 
Lunacy,  from  presiding  in  various  local  Courts, 
and  from  advocating  the  rights  of  their  cUents 
before  many  tribunals  in  v^ch  they  were  for- 
merly  accustomed  to  practise. 

In  the  early  perioa  of  our  civil  history,  at- 
torneys and  solicitors  were  required  by  several 
rules  of  the  Superior  Courts  to  become  Mem- 
bers of  the  Inns  of  Court  or  Chancery.  The 
judges  of  those  davs  considered  them  as  no  un- 
fit associates,  ana  thought  they  saw  that  the 
public  advantage  was  connected  with  their 
elevation  in  the  ranks  of  society-  That  policy 
has  not  been  continued.  The  Benchers  m  re- 
cent times  have  considered  it  expedient  to  ex- 
clude them.  Upon  what  principle  this  can  be 
justified  it  is  difficult  to  conceive. 

The  character  of  the  profession  is  not  a  ques- 
tion which  afifects  merely  its  members.  The 
duties  performed  by  the  attorney  and  solicitor 
are  of  mdispensable  utility  to  tne  public — ^to 
their  convenience — ^to  their  necessities — ^to  the 
wants  and  exigencies  of  an  extended  commerce, 
and  an  advanced  state  of  civilization.  The 
vast  and  complicated  affairs  of  the  various 
classes  of  society,  in  a  large  and  wealthy  coun- 
try, governed  by  a  multiplicity  of  laws,  cannot 
be  well  understood  nor  safely  managed  without 
the  constant  aid  of  an  intelligent  body  of  men, 
well  versed  in  the  principles  and  practical  ap» 
plication  of  those  laws. 

To  the  agency  of  solicitors  is  confided  the 
administration  of  the  whole  real  and  personal 
property  of  the  United  Kingdom.  A  large 
portion  of  it  which  is  administered  by  Courts 
of  Equity  and  in  Bankruptcy,  meets  the  view 
of  the  community  chiefly  by  means  of  the  pub- 
lic journals,  but  the  far  greater  residue  is  ad- 
ministered by  soUcitors  away  from  the  eye  of 
the  public.  Nor  are  his  services  confined 
merely  to  the  pecuniary  interests  of  the  client. 
An  attorney  has  often  to  exercise  his  skill  and 
judgment  to  adjust  disputes,  and  to  reconcile 
the  differences  that  disturb  the  peace  and 
peril  the  happiness  of  families,  and  to  deal  with 
questions  that  touch  the  character  and  reputa- 
tion  of  a  client,  afifect  his  personal  liberty,  and 
endanger,  it  may  be,  even  life  itself.  In  a 
word,  the  services  they  render  are  co-extensive 
with  the  transactions,  the  rights,  the  duties,  and 
the  wrongs  of  aU  classes  of  civilised  society* 
and  even  where  the  aid  of  coimsel  is  called  in, 
it  is  stiU  to  the  solicitor^  and  to  him  only,  that 
the  client  confides  his  interests. 

If  this  be  so,  it  may  fairly  be  asked,  are 
not  the  public  deeply  interested  in  the  cha» 
racter  and  abilities  of  so  important  an  agent  :— 
interested,  therefore,  that  his  just  claims  should 
be  allowed,  his  lights  maintained,  and  that 
the  education  and  discipline,  which  are  to 
qualify  him  for  the  skilful  and  faithful  dis- 
charge of  Ids  duties,  should  be  promoted  and 
improved?  These  subjects  are  not  unworthy 
of  the  serious  attention  and  protecting  care  of 
the  legislature. 

The  Committee,  in  order  to  obtain  an  ample 
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collection  of  facts  and  illustnitions  bearing 
upon  the  office  and  etatne  of  attorneys,  have 
prepared  a  Series  of  Qutstumt  to  be  circulated 
amongst  the  members  of  the  Association,  the 
object  being  to  point  out  those  subjects  upon 
which,  under  existing  drcumstances,  they 
think  it  desirable  to  ascertain  facts,  and  to  col- 
lect the  deliberate  and  unbiassed  opinion  of  the 
profession;  and  there  is  no  mo<le  in  which 
gentlemen  can  so  effectually  assist  the  Associa- 
tion in  its  future  exertions  on  behalf  of  the  pro- 
fessiouj  as  by  accompanying  their  answers  with 
as  many  well  authenticated  instances  as  possible, 
for  upon  the  number  and  weight  of  facts  the 
Association  must  depend  for  public  confidence 
and  the  utility  and  success  of  its  measures. 

The  next  topic  of  the  Report  is  the  Grievances 
of  the  Profession. 

In  adverting  to  what  may  be  called  the  Griev- 
ances of  the  Profession,  the  Committee  have 
not  considered  themselves  limited  to  an  enu- 
meration of  the  hardships  and  annoyances 
which  lie  upon  the  surface,  and  to  which  the 
attention  of  professional  men  is  at  the  present 
moment  chiefly  directed,  but  have  felt  it  to  be 
their  duty  to  advert  to  the  course  of  legislation 
for  many  years  past  in  its  influence  upon  the 
interest  and  character  of  attorneys. 

The  tendency  of  modem  enactments  and 
ehanges  will  be  found  almost  invariably  to  have 
been  of  an  injurious  character  and  affecting  the 
ffreat  body  of  this  branch  of  the  profession. 
Begarding  tiiis  as  a  public  evil  as  well  as  a 
private  injury,  the  Committee  have  considered 
that  any  report  they  could  present  would  be 
imperfect  whidi  did  not  suggest  some  means 
for  restoring  the  profession  to  their  original 
andjust  position. 

The  hardships  most  generally  complained  of, 
many  of  winch  affect  equally  the  suitor  and 
practitioner,  appear  to  be  the  following : — 

I.  The  taxes  on  justice  in  the  shape  of  fees, 
bttrdensome  upon  the  attorney,  fedl  still  more 
luundlv  upon  his  client,  and  tend  to  bring  re- 
ptDaen  upon  legal  proceedings  by  swelling  the 
costs  apparentiy  received  by  the  attorney,  but 
really  by  the  State.  Fees  occur  at  ever3r  stage 
of  a  cause,  and  are  paid  for  duties  involving  no 
jesponsibiHty,  and  of  a  character  purely  me* 
chamcal;  strenuous  efforts  should  be  made  for 
theur  abohtion.  To  object  to  the  extinction  of 
fees  that  it  would  render  litigation  too  cheap, 
and  at  tiie  same  time  to  establish  cheap  Courts 
in  order  that  it  roa^  not  be  too  expensive,  ap- 
pears sufficiently  inconsistent.  The  various 
expenses,  however,  necessuily  incident  to  a  law- 
ndt  must  always  operate  as  a  aufficient  check 
«pon  reckless  litigation,  and  while  in  criminal 
cases,  not  only  the  judges  and  officers,  but  often 
tiie  coetB  also  of  the  prosecutor,  his  witnesses, 
counsel,  and  attorney,  are  paid  from  the  public 
nvenue,  the  Committee  are  of  opinion  that  the 
g^rtl  administration  of  justice  should  be  pro- 
vided for  from  the  same  source,  and  that  to 
ihrow  such  a  burden  upon  the  suitor  is  unfiiir 
and  unconstitutional. 
2.  The  distance  of  the  Courts  from  the  Law 


Offices  and  places  of  business  retards  the  ])ro- 
gress  of  legal  proceedings,  consumes  the  time 
and  interrupts  the  duties  both  of  couneel  and 
attorneys.  The  Bar  have  become  sensible  of 
this,  and  have  petitioned  for  a  remedy. 

Efforts  should  be  pereeveringly  continued  to 
unite  the  Courts  of  Law  and  £auity ,  the  Cham- 
bers of  the  Judges,  Masters,  Remstrars,  and 
other  officers  under  one  roof.  The  want  of 
accommodation  for  attorneys  in  the  Courts, 
and  espedally  for  consultationB  with  counsel,  is 
a  serious  grievance.  Take  an  example  of  fre- 
quent occurrence : 

A  conference  at  Westminster  upon  the  settle- 
ment of  important  papers  is  required.  AVhen 
the  counsel  and  attorney  are  collected,  they 
have  first  to  seek  out  a  room,  and  with  diffi- 
culty find  one.  To  this  they  must  take  difv 
way  through  what  is  called  the  "Robing 
Room."  Here  they  are  detained  for  a  consi- 
derable time  among  the  barristers  dressing  and 
undressing.  Admitted  at  last  to  tiie  "  room," 
it  is  found  cold,  full  of  smoke,  and  continually 
intruded  upon,  the  door  being  opened  and  shut 
every  few  minutes.  The  conference  is  conse- 
quently hurried  and  disturbed.  In  making 
escape  from  this  den,  the  attorney  is  stopped 
with  a  demand  of  5s.  for  the  room ;  this  paid, 
he  proceeds  down  stairs,  still  in  conference 
probably  with  counsel,  when  he  is  touched 
upon  the  shoulder,  and  finds  that  "  something 
for  the  Usher  "  is  required ;  and  in  this  un- 
satisfactOTy,  not  to  say  disgraceful  manner,  are 
matters  of  tiie  deepest  importance  to  the  public 
disposed  of.  Besides  the  complaints  regarding 
the  Courts  at  Westminster,  it  should  be  added 
that  there  is  a  serious  want  of  accommodation 
for  the  public  and  the  profession  in  the  Courts 
of  Nisi  Prius  in  London  and  at  the  Assises  and 
Sessions  in  the  countrv. 

3.  The  apathy  ot  attorneys  for  a  long 
period  has  mvited  an  aggression,  not  only 
upon  their  own  privileges,  but  upon  those  of 
their  clients,  of  a  very  etartlmg  chancter. 
A  growing  inclination  is  observable  to  establish 
the  position  that  witii  the  brief  delivered  to 
counsel  the  rights  of  the  clients,  and  not  these 
only  but  his  feelings,  and  his  character  also, 
are  placed  exclusively  in  the  counsel's  hands, 
so  that  thenceforth  the  client  himself,  or  his 
attorney,  has  no  voice  or  power  m  the  cause. 
It  must  however  be  remarked  that  the  attorney 
and  not  the  barrister  is  the  chosen  representa- 
tive of  the  client,  the  barrister  being  generally 
the  nominee  of  the  attorney.  But  it  must  also 
be  obvious  tint  if  during  the  pr6gres8  of  the 
sittings  or  assises  when  briefis  witii  heavy  fees 
have  been  delivered,  and  tiie  parties,  their  attor- 
neys, and  witnesses,  have  at  great  ezpence  and 
inconvenience  been  collected  together,  a  refer- 
ence diould  be  literallv  forced  upon  the  attor- 
ney and  his  client,  ana  tfa^  own  opinion  and 
wish  in  the  affair  altogether  disregarded,  tiial 
by  jury  as  a  right  can  no  longer  be  said  to  ex- 
ist. The  Committee  bv  no  means  deny  that 
many  cases,  involving,  for  exam^e,  matters  of 
account,  ought  to  be  referred,  and  that  it  would 
be  unreasonable  to  occi^py  the  time  and  atten* 
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tion  of  the  mdge  and  the  jury  with  minute 
<{iie8tk>n8  ana  detailB,  which  could  be  more  sa- 
nsfactorily  adjusted  out  of  Court.  In  these 
cases  it  would  perhaps  be  desirabiathat  either 
of  the  parties  should  be  able,  immediately  after 
iesae  is  joined,  to  obtain  a  judge's  order  to  refer; 
bat  if  attorneys  are  prepared  to  submit  that 
their  own  judginent  upon  these  matters  shsll  be 
sacrificed  to  the  opinion  or  convenience  of 
counsel  (often  of  necessity  unacquainted  with 
many  of  the  circumstances  affecting  the  pro- 
priety of  referring  the  cause),  they  will  betray 
their  client's  interests  and  their  own  profas- 
sional  character. 

4.  Attorneys  and  Solicitors,  as  the  Commit- 
tee have  before  remarked,  were  formerly  re- 
quired to  be  members  of  one  of  the  Inns  of 
Coart  or  Chancery,  and  behaving  that  whi^ver 
tends  to  raise  the  tone  and  character  of  Uieir 
body  must  be  regarded  as  a  great  public  ad- 
vantage, they  are  of  opinion  that  it  is  a  duty  to 
the  community  in  general,  not  less  than  to 
themselves,  that  they  should  resist  regulations 
of  a  novel,  arbitrary,  and  degrading  character, 
vhich  exclude  them  from  those  Inns* 

5.  The  Inns  of  Court  have  long  allowed  their 
members  to  practise  under  the  Bar  as  Special 
Plodeis  and  Certificated  Conveyancers,  the 
legitimate  province  of  the  latter  consisting  in 
the  drawing  of  deeds  and  other  instruments, 
and  advising  on  questions  of  title. 

Of  late  yeara,  however,  the  Certificated  Con- 
TeyaocerB  have  assumed  the  ofiice  of  solicitor 
in  acting  ibr  clients  and  in  communicating  with 
professional  men  upon  conveyancing  matters  in 
the  same  wav  as  soticitors.  They  frequently 
call  in  the  aia  of  other  conveyancers  to  advise 
on  titles  and  settle  drafts.  They  themselves 
engross  the  deeds^  and  they  make  out  bills  of 
coats,  charging,  in  many  respects,  as  solicitors 
charge,  in  amount. 

Now,  since  the  legislature  have  thought  it 
necessary  to  requh^  that  no  person  riiould  act 
as  in  attomev  or  solicitor  without  first  serving  a 
clerkship  of  nve  years,  and  being  examined  and 
admitted  by  the  judges,  and  without  the  pay- 
ment of  very  heavy  duties,  it  is  manifestly  un- 
just and  impolitic,  that  persons  neither  similarly 
taxed,  nor  similarly  qualified,  and  not  amenable 
in  a  sommaTy  way,  like  attorneys,  for  negli-> 
gence,  want  of  skill,  or  improper  conduct, 
^nld  nevertheless  be  allowed  to  practise  in  a 
ennch  of  the  profession,  requhring  great  know- 
ledge and  experience,  and  wherein  mistakes 
ttd  errors  are  attended  with  most  serious  con- 
seqoences. 

6.  The  vast  increase  of  the  private  business 
<'f  the  Houses  of  Parliament  has  brought  for- 
ward a  great  number  of  persons  who  act  as 
Parliamentary  Agents.  Formerly,  some  <rf  the 
clerks  or  officers  of  the  two  Houses,  and  a  few 
jolidtors,  acted  in  that  capacity.  At  present, 
J^*c^er»  not  only  solicitors  who,  from  a  know* 
ledge  of  the  rules  of  evidence,,  the  laws  of  pro- 
perty, and  the  practice  of  parliament,  may  be 
uirly  supposed  qualified,  nut  persons  whose 
qoaliiication  consists  in  merely  signing  their 
names  in  the  Private  Bill  Office,  are  allowed  to 


act  as  ParliamentMry  Agents.  The  subject  has 
already  attracted  much  notice,  and  requires 
more  until  it  be  remedied. 

7.  By  their  legal  education,  practical  know- 
ledge, and  habits  of  business,  attorneys  and 
scdicitors  are  more  particnkrly  qualified  for 
discharging  the  duties  of  soltcitorships  and 
stewarmhips  than  any  other  class  of  men.  The 
public  good,  tiierefore,  requires  that  the  legis- 
lature, instead  of  sanctioning  the  employment 
of  barristers  in  offices  not  within  their  legiiti- 
raate  province^  and  depriving  attorneys  of  the 
honours  and  emoluments  formerly  enjoyed  by 
them,  should  seek  rather  to  increase  the  occa- 
sions on  which  they  may  be  usefally  and  ho- 
nourablv  emf^oyed.  The  indncements  for  men 
of  learmng  and  talent  to  enter  upon  the  profes- 
sion of  a  solicitor  should  be  extended  rather 
than  curtailed,  or  it  must  be  expected  that  the 
public  will  see  an  inferior  order  of  men  gradu- 
ally occupy  their  place. 

8.  Prior  to  the  abolition  of  fines  iind  re- 
coveries, every  attorney  or  solicitor  who  had 
a  fine  or  recovery  to  pass,  was  entitled  to  put 
his  own  name  into  the  writ  of  dedimus,  and  re- 
ceive the  fees  for  the  business  now  done  by 
Perpetual  Commissioners  under  the  Fines'  and 
Recoveries'  Act.  The  Chief  Justice  appoints 
only  a  few  attorneys  in  London,  and  makes  a 
selection  from  persons  of  a  certain  standing 
and  influence  in  the  country. 

Considering  the  diminution  of  the  emolu- 
ments of  the  profession  in  many  departments 
of  practice,  it  id  but  iwasonable  that  the  privi- 
lege riiould  be  restored.  It  seems  p)  be  within 
the  power  of  the  Chief  Justice  to  remedy  this 
grievance  by  appointing  all  certificated  attor- 
neys to  execute  the  office. 

9.  There  ai«  many  offices  of  a  legal  character 
Wd  by  persons  neither  educated  in  anybraudi 
of  the  law,  nor  acquainted  with  the  practice  of 
the  Courts,  the  duties  of  which  should  be  per- 
formed by  those  who  have  gOne  through  the 
discipliae  and  habits  of  a  soUdtor's  office. 

Connected  with  this  class  of  unqualified  per- 
sons  a  still  larger  body  may  be  noticed,  con- 
sisting of  house  agents,  accountants,  and  even 
stationers,  and  other  persons,  who  undertake 
to  transact  on  cheap  terms  many  kinds  of  pro- 
fessional business,  employing  some  practitioner 
of  low  character  and  position  for  the  prose- 
cution of  actions  and  suits.  The  interests  of 
the  profession  and  the  public  require  that  such 
persons  should  be  discountenanced^  and,  if 
found  to  infringe  the  law,  punished. 

10.  The  committee  wiU  offer  some  general 
remarks  on  the  subject  of  fees  and  emoluments, 
at  tbe  conclusMm  of  the  present  enumeration  c»f 
special  grievances,  observing  onl^  now,  that 
they  claim  for  attorneys  and  solicitors  merely 
a  just  lemuneratwn  for  their  skill  and  labour, 
for  the  expense  of  ^eir  education,  for  the 
capital  they  are  obliged  to  employ,  and  lar 
the  anxietv  and  responstbilitv  attaching  to 
every  step  in  their  several  brandies  of  prwctiee. 

The  continoal  reduction  of  the  solicitor's  fees 
proceeds  upon  an  erroneous  estimate  of  the 
profits  c^  professional  men,  and  a  narrow  and 
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mistaken  view  of  what  the  trae  interests  of  the 
community  require. 

11.  Not  only  have  attomerys  heen  deprived 
of  many  of  the  offices  properly  belonging  to 
their  branch  of  the  profession, — not  omy  have 
their  emoluments  been  reduced,  to  an  extent 
not  defensible  upon  grounds  either  of  justice 
or  of  expediency,  but  they  are  still  subjected  to 
a  taxation  of  a  peculiar  and  excessive  character. 
The  stamps  on  the  articles  of  clerkship  and  ad- 
mission, amount  to  145/.,  and  the  various  fees 
for  enrolment,  examination,  admission,  and  for 
commissions  to  swear  affidavits  and  act  as 
Masters  Extraordinary  in  Chancery,  extend 
the  amount  to  165/.  or  more,  on  every  attorney 
and  solicitor.  But  upon  the  attorney,  in  ad- 
dition to  his  share  of  an  income  tax,  and  the 
ordinary  burthens  of  the  State,  is  imposed  the 
further  annual  charge  of  12/.  on  town,  and  8/. 
on  countrjr  solicitors  for  the  privilege  of  exer- 
cising their  vocation.  This  tax  has  always 
been  loudly,  and  as  we  think,  justly  com- 
plained of.  It  is  not  le^ed  on  the  members  of 
the  clerical  or  the  medical  profession,  in  any 
one  of  the  several  branches,  nor  on  tibe  higher 
^de  of  the  legal  profession,  nor  is  it  propor- 
tioned to  the  extent  of  practice,  and  consequent 
profits  of  the  class  on  which  it  is  exclusively  im- 
posed. One  fact,  alone,  is  sufficient  to  prove 
the  heaviness  and  severitv  of  the  burthen.  Of 
the  attorneys  on  the  Roll,  266  were  compelled 
last  year  to  leave  their  certificate  duty  unpaid 
imtil  after  the  period  when  their  names  could 
appear  amongst  those  of  their  brethren  in  the 
Law  list,  and  this,  to  country  attorneys  in 
particular,  involves  loss  not  only  of  repute  but 
of  practice,  and  as  many  as  170  having  ne- 
pflected  the  payment  for  more  than  a  year  were 
involved  in  an  actual  disqualification  from  prac- 
tice, until  after  a  special  application  to  the 
Court  The  Committee  are  aware,  indeed,  that 
attorneys  are  not  the  mAf  class  subjected  to 
this  species  of  tax,  but  they  consider  its  impo- 
sition upon  the  members  of  any  particular  trade 
or  calling  to  be  unjust,  impolitic^  and  opposed 
to  all  sound  principles  of  taxation. 

Against  tins  unjust  imposition,  the  Commit- 
tee of  Management  have  presented,  in  the  name 
of  the  Association,  a  petition  of  remonstrance 
to  the  House  of  Commons. 

VI.  The  Committee  conclude  their  Report  with 
the  following  considerations,  showing  the  Ne^ 
cemty  for  the  Association,  and  the  Measures 
recommended  to  be  adopted : 

Havmg  specified  some  of  the  evils  to  which, 
and  their  remedies,  the  attention  of  this  Asso- 
ciation ought  to  be  immediately  directed,  the 
Committee  cannot  avoid  noticing  one  remark- 
able fact,  that  whatever  may  have  been  the 
changes  eflfected  in  modem  legislation  witii 
the  law,  the  interests  of  attomejrs  have  been 
entirely,  and  it  might  seem  designedly,  dis- 
regarded, and  that  in  cases  where  there  ex- 
isted  no  conceivable  opposition  between  the 
public  interest  and  that  of  the  practitioner. 
It  may  be  very  proper  that  process  should  be 


rendered  of  a  less  expensive  character,  that 
pleadinffs  should  be  shortened,  that  Local  Courts 
should  be  established,  and  that  the  expenses  of 
law  proceedings  and  legal  documents  should  be 
diminished.  They  are  very  far  from  denpng 
that  in  these  and  similar  particulars,  the  public 
P^ood  ought  to  be  consulted,  but  they  deny  that 
It  is  for  the  public  good,  that  the  position  and 
emoluments  of  solicitors  should  be  reduced  to 
so  low  a  scale,  as  to  discourage  the  admission 
of  men  of  respectable  station  and  liberal  educa- 
tion, and  to  cromrd  their  Roll  with  practitioners 
of  an  inferior  class,  llie  truth  is,  that  the  im^ 
pression  having  become  general,  tiiat  attorneys 
are  an  affluent  body  of  men,  and  the  profits  of 
their  profession  too  large,  it  seems  to  be  as- 
sumed, that  to  curtail  their  emoluments  i%  a 
laudable,  as  it  is  certain  to  be  a  popular,  exer- 
cise of  the  legislative  power.  The  holders  of 
sinecure  and  patent  offices  have  received  in  the 
shape  of  ffreatly  increased  fees,  the  compensa- 
tion which  is  never  awarded  to  the  legal  prac- 
titioner, who  has  paid  dearly  for  the  privilege  of 
practising,  and  whose  labour,  time,  skill,  and 
responsibility  it  might  have  been  tiiought  en- 
tiUed  him  to  at  least  equal  consideration. 

Again,  many  of  the  subordinate  officers  of 
the  Court  are  in  possession  of  large  incomes. 
While  no  one  pretends  that  the  rights,  the 
interests,  the  feelings,  the  position  of  a  solicitor 
are  in  these  matters  even  taken  into  account, 
and  thus  the  result  of  many  years  of  injustice 
on  the  part  of  others,  and  of  supineness  on  their 
own  is,  that  attorneys,  with  all  the  intelligence 
they  are  expected  to  possess,  and  all  the  re- 
sponsibility which  they  must  bear,  cannot  but 
see  that  their  position  when  altered  is  altered 
for  the  worse ;  never  altered  to  be  improved. 

Even  the  pubHc  at  large  are  beginning  to 
suspect  the  real  state  of  the  case ;  for  the  nam* 
her  of  clerks  articled  of  late  years,  is  in  an  m- 
verse  ratio  to  the  increase  of  the  population. 
From  a  return  presented  to  the  House  of  Com- 
mons in  1845,  It  appears,  that  while  from  1833 
to  1839i  the  number  of  articled  clerks  averaged 
528  per  annum,  during  the  next  five  years  the 
average  had  fallen  ofi:'  to  478.  In  fact  the  num- 
ber articled  in  1833-4,  was  585,  and  in  1843-4, 
it  had  sunk  to  483. 

Now  it  is  impossible  to  deny,  and  the  Com- 
mittee cannot  disguise  their  own  opinion,  tbat 
the  total  disreffard  of  the  interests  of  attorneys 
to  which  they  nave  referred  arises  mainly  from 
an  unfavourable  feeling,  however  induced,  to- 
wards the  profession,  on  the  part  of  the  legishi- 
ture,  shared  in  by  at  least  a  portion  of  the 
public,  and  any  ameliorSEtion  or  their  position 
must  be  of  an  insufficient  character  which  stops 
short  of  a  remedy  mor»  or  less  complete  for 
this  master  evil.  Particular  measures  may  be 
adopted,  but  no  effort  which  attorneys  can 
make  will  be  fullv  successful  until  the  pablie 
mind  is  prepareu  to  consider  the  questions 
affecting  them,  in  a  caUn  and  unprgudiced 
spirit. 

1 .  The  first  recommendation,  therefore,  which 
the*  committee  would  make  is,  that  instead  of 
confining  the  language  of  complaint  to  their 
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ovn  body,  and  despairinpr  of  success  from  with- 
out, statements  should  from  time  to  time  be 
brought  before  the  public  and  official  authori- 
ties, embodying  the  views  of  the  profession, 
detailiDg  the  matters  of  which  they  complain, 
and  demonstrating  their  injustice  and  impolicy, 
and  this  in  a  manly  and  proper  tone,  and  not 
m  a  narrow  and  mercenary  spirit.  By  this 
means  they  believe  that  the  Association  will 
create  an  interest  precisely  where  they  should 
most  desire  to  do  so,  especially  amongst  those, 
whether  upon  the  bench  or  in  the  legislature, 
who  from  their  established  reputation  and  the 
elevated  character  of  ther  own  minds,  possess 
the  greatest  influence  upon  that  of  the  public. 
The  Committee  would  also  urge  the  appoint- 
ment of  a  Parliamentary  Committee  in  both 
Houses,  before  which  the  various  topics  they 
have  touched  upon  and  others  affecting  the  in- 
terests of  solicitors  may  be  brought,  but  to 
attempt  this  with  any  hope  of  a  successful  issue, 
the  Association  must  first  convince  the  minds 
and  enlist  the  sympathies  of  persons  high  in 
station  and  character,  and  it  can  hardly  be 
needM  to  add  that  the  Association  may  reckon 
with  confidence  upon  the  cordial  co-operation 
of  those  of  their  own  body  who  have  seats  in 
parliament 

2.  In  order  to  carry  out  this  view,  the  Com- 
mittee would  suggest  that  these  statements 
should  be  occasionally  communicated  to  re- 
spectable newspapers  in  town  and  country,  and 
to  other  periodicals,  inviting  an  attentive  con- 
sideration of  the  objects  and  the  advocacy  of 
their  riews  so  far  as  in  the  judgment  of  their 
editors  their  claims  might  appear  to  be  just, 
and  calculated  to  promote  the  general  good. 
The  great  object  in  these  communications  must 
be  to  show  that  the  members  of  the  Association 
do  not  urge  their  demands  upon  narrow  and 
merely  selfish  grounds,  that  thejr  only  ask  for 
^r  inquiry,  leaving  it  to  the  decision  of  all  un- 
prejudiced and  right-minded  men,  whether  it 
is  expedient  that  persons  to  whom  such  import- 
ant trusts  are  confided  as  the  attorneys  or  this 
kingdom,  involving  a  powerful  influence  over 
the  minds  and  conduct,  and  to  a  considerable 
extent,  the  property  of  their  clients,  enabling 
them  either  to  foster  a  spirit  of  litigation,  or  to 
promote  the  peace  and  happiness  of  families 
and  naghbourhoods,  whether  it  is  for  the  good 
of  the  public  that  such  a  body  of  men  should 
^  pauperised  in  their  circumstances  and 
lowered  in  their  position ;  or  whether  it  is  not 
a  far  wiser  and  safer  policy  to  attract  to  their 
onmber  persons  moving  in  the  ranks  of  gentle- 
men, men  of  liberal  and^enlarged  views,  and  of 
elevated  principle. 

3.  The  Committee  further  recommend  that 
we  mensbers  of  the  profession  who  may  have 
clients  in  either  branch  of  the  legislature, 
«hould  endeavour,  by  the  circulation  of  such 
rtatcments,  and  by  personal  interviews  and 
explanation,  to  enforce  the  same  objects.  The 
Ijubject  has  alreadv  received  the  attention  of 
we  legtslatnre,  and  upon  which  a  Committee 
has  made  an  elaborate  Report  in  consonance 
^^  these  riews. 


4.  Feeling  the  great  importance  of  united 
action,  the  Committee  recommend  that  every 
solicitor  in  the  kingdom  should  become  a 
member  of  one  of  the  Local  Law  Societies 
now  existing,  or  hereafter  to  be  established. 
Scattered  and  divided,  the  profession  has  been 
weak ;  combined,  their  power  will  be,  for  the 
accomplishment  of  every  reasonable  object^ 
irresistible.  The  extenson  of  Law  Societies 
will  moreover  serve  to  promote  fair  and 
honourable  practice,  and  thus  raise  the  pro-* 
fessional  character. 

5.  With  a  view  also  of  gradually  raising  the 
tone  and  i)osition  of  the  profession,  the  Com- 
mittee also  recommend  that  a  higher  degree  of 
classical  literature,  of  science,  and  general 
knowledge,  than  is  ordinarily  possessed,  should 
her^ter  be  required,  before  .the  clerk  is  al- 
lowed to  be  articled.  And,  as  an  encourage- 
ment to  the  candidate,  that  means  should  be 
taken  to  provide  a  fund  for  prizes,  and  that 
some  other  mark  of  distinction  should  be 
granted  to  those  who,  upon  a  second  examina- 
tion  to  bejnstituted  with  that  object,  should  be 
found  to  possess  a  profound  and  accurate  ac- 
quaintance with  the  various  topics  of  general 
and  leffal  knowledge. 

6.  While  the  Committee  have  recommended 
that  measures  should  be  adopted  to  counteract 
the  prejudices  now  existing  in  the  public  mind, 
they  would  urge  the  continued  circulation 
amongst  their  own  body  of  information  upon 
the  state  and  prospecte  of  the  profession,  and 
the  manner  m  which  the  public  interest  is 
thereby  affected.  'Wiey  would  add,  that  be- 
tween this  Society  and  the  various  Provincial 
Law  Societies,  it  is  important  that  continual 
communications  should  be  kept  up. 

The  Committee  would  beg  to  remark,  that 
although  there  exists  abundant  reason  for 
watchfulness  and  exertion,  there  is,  in  their 
opinion,  no  ground  Ux  despondency.  If  the 
interests  of  the  profession  have  been  assailed 
from  without,  they  rejoice  to  know  that  the 
practice  of  solicitors  in  late  years  has  been  of  a . 
verv  improved  character ;  and  it  is  but  just  to 
adci,  that  this  improvement  in  a  great  degree 
must  be  attributed  to  the  establishment  and 
operations  of  the  Incorporated  and  the  various 
Provincial  Law  Societies,  and  to  the  facilities 
now  afforded  by  means  of  these  Societies  for 
frequent  and  mendly  communication.  The 
members  of  the  Association  will  not  expect 
that  evils  of  many  years*  growth  are  to  be 
eradicated  at  once.  It  is  an  important  fact, 
and  a  satisfactory  sign,  that  the  great  majoritv 
of  solicitors  are  at  length  prepared  to  look 
steadily  at  the  difficulties  and  anomalies  of 
their  position,  and  to  unite  together  for  theur 
remedy ;  and  the  hope  of  success  arises  mainly 
from  tne  consideration  that  the  Committee  be- 
lieve that  their  cliums  are  just,  that  those 
claims  will  be  urged  in  no  selfish,  mercenary, 
or  unbecoming  spirit,  and  that  in  whatever  m 
attempted  the  members  of  the  Association  wHl 
be  actuated  by  a  sense  of  duty  to  themselves, 
doubtless,  but  to  their  clients  also,  and  to  the 
community  of  which  they  are  members,  and 
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whose  interests  upon  an  extended  view  of  the 
subject  they  believe  to  be  identical  with  their 
own. 

Whilst  the  Committee  enforce  the  policy  of 
increasing  the  number  of  Provincial  Law  So- 
cieties and  enlai|ring  the  numbers  of  this 
Association; — ^whilst  the  collection  and  com- 
munication of  information  on  the  state  and 
interest  of  the  suitors  as  connected  with  the 
due  administration  of  justice,  should  constantly 
enfi^ge  their  attention,  wi^  the  view  of  pre- 
paring materials  for  an  appeal  to  the  legislature 
and  of  evidence  to  support  it, — they  feel  that 
two  other  objects  have  peculiarly  strong  cladms 
on  the  attention  of  the  profession  and  the 
public.  These  are  the  education  of  persons  in- 
tending to  become  soUcitors  and  the  stqterin- 
tendence  of  the  profession.  The  Committee 
conceive  that  an  improved  system  of  profes- 
sional education  forms  the  true  basis  for  the 
honour  and  usefulness  of  the  profession,  and 
the  maintenance  of  an  effective  supervision 
•over  it  affords  to  the  public  the  best  security 
against  the  abuse  of  professional  power  and 
privileges. 

But  as  both  these  objects  have  received  and 
continue  to  engage  the  careful  attention  of 
The  Incorporated  Law  Society  (a  body  en- 
trusted both  with  the  examination  and  re^- 
tration  of  attorneys  and  solicitors,  and  being 
anned  with  chartered  rights  and  powerful  in- 
fluence, possess  the  best  means  of  effectually 
promoting  them,)  the  Committee  of  Manage- 
ment conceive  that  this  Association  will  con- 
tribute more  to  advance  these  great  objects,  by 
a  steady  and  cordial  support  qf  the  eaertions  of 
the  Incorporated  Law  Society,  and  by  suggest- 
ing improvements  to  them  from  time  to  time, 
than  by  any  separate  course  of  action  at  present 
with  regard  to  them. 

The  Committee  deem  it  no  more  than  an  act 
of  justice  to  express  their  sense  of  the  invalu- 
able services  wnich  have  been  rendered  both 
by  the  Council  of  the  Incorporated  Law  So- 
ciety, and  a  large  number  of  its  members,  in 
the  establishment  of  this  Association.  It  has 
been  through  the  friendly  aid  and  sanction  of 
the  Incorporated  Society  collectively,  and  of 
many  of  its  members  individually,  that  the 
Association  has  been  enabled  to  surmount 
some  of  the  chief  difficulties  which  always 
attend  the  organization  of  an  extensive  body, 
and  to  establish  itself  on  a  permanent  footing. 
To  the  same  liberal  spirit  the  Committee  of 
Management  are  indebted  for  the  invaluable 
aid  which,  up  to  this  period  of  their  labours, 
the  Incorporated  Law  Society  has  allowed 
*  them  to  receive  from  their  able  and  indefati. 
gable  Honorary  Secretary,  Mr.  Maugham.  In 
reliance  on  this  spirit,  the  Committee  of 
Management,  in  the  early  part  of  the  year, 
ventured  to  request  the  Council  of  the  Incor- 
porated Law  Society  to  allow  the  continuance, 
for  some  further  time,  of  Mr.  Maugham's 
services,  and  the  Council  kindly  consented  to 
those  services  beins  extended  up  to  the  present 
Annual  Meeting  of  the  Association. 
The  extent  of  labour,  -however,  required  from 


the  Secretary  of  this  Association,  which  has 
already  been  very  considerable,  and  is  rapidly 
increasing,  renders  it  impossible  for  the  same 
gentleman  to  undertake  the  secretaryship  of 
both  institutions;  and  amongst  the  dattes 
which  will  require  attention  at  an  early  period 
after  the  present  Annual  Meeting,  will  oe  the 
very  important  one  of  selecting  a  Secretary  of 
this  Association,  whose  station  will  be  in  the 
Metropolis,  and  on  whose  talents,  energy,  and 
judgment  the  future  success  of  the  Association 
will  in  no  small  degree  depend. 

The  result  of  the  exertions  which  have 
hitherto  been  made,  has  been,  that  of  Uie 
London  Solicitors  308  have  joined  the  Associa. 
tion,  and  of  the  country  605,  making  in  all  913. 

From  the  Report  of  the  Sub-Committee  for 
the  counties  forming  the  Northern  Circait,  the 
Committee  of  Management  have  the  satisfactkm 
of  ascertaining  that  the  profession  in  that  hrxe 
district  is  fiiUy  sensible  of  the  necessity;  for 
vigorous  measures  to  maintain  their  position 
and  uphold  the  privileges  which  justly  aoper- 
tain  to  their  body.  In  addition  to  the  large 
number  already  enrolled  as  members,  about 
forty  actual  pledges  have  been  further  given  to 
join  the  Association*  The  Sub-Committee 
consider  that  there  is  every  prospect  of  a  con- 
siderable further  increase  of  members,  to  soon 
as  the  Report  of  the  past  year's  proceedings 
shall  be  circulated ;  and  they  look  forward  with 
confidence  to  the  success  of  their  endeavoars 
to  procure  the  names  of  the  most  respectable 
ana  influential  men  within  the  Circoit  as 
members  of  the  Association. 
The  donations  which  have  been  re-   £    «•  ^' 

ceived  amount  to  .  .  .  753  2  0 
The  annual  subscriptions  to  .  565  16  0 
The  interest  on  Exchequer  Bins  .       8   3  0 


I    0 


Making  in  all  •  £1,327 
The  disbursements  to  the  printer, 
law-stationer,  and  for  postages 
and  other  expenses  (the  p«r- 
ticulars  of  which  are  stated  in 
the  treasurer's  account)  amount 
to 358    0   S 

Leaving  a  balance  of    .    £969   0  ^ 
Oat  of  which  the  sum  of  6l7/.  13«.  id.  htf 
been  invested  in  Exchequer  Bills,  and  the  ba- 
lance in  cash  at  the  bankers  is  351/.  7s* 
igth  April,  1848. 

MOOT  POINTS. 


LEASEHOLDS. — MORTGAGE. 

A.  is  possessed  of  several  leasehold  hoiP«> 
one  of  which  he  demises  to  B,  Subsequently 
A»  assigns  the  premises  to  C  by  way  of  inort- 
gage,  and  deposits  the  lease  to  S.  with  the 
mortgage  deea.  . 

A.  then,  by  deed,  without  the  cancamnct  of 
the  mortgagee,  releases  B.  finom  the  reat  ind 
covenants  in  the  lease,  in  consideration  of  the 
fixtures,  and  verbally  agrees  to  accept  a  lower 
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rent,  which  JB.  pays  for  several  years  under  the 
new  tenancy,  the  eoumterpart  of  B*8  lease  still 
remaining  with  the  mortgagee. 

Has  the  uiortgagee  any  and  what  remedy 
against  &e  original  lessee  ? 

L. 

CONVETAKCB   WITHOUT  CON8IDC&ATION. 

A  fine  is  sometimes  said  to  be  a  feoffment  of 
record,  and  it  is  a  settled  rule  and  maxim,  that 
nothing  shall  be  averred  against  a  record,  nor 
shall  any  plea  or  even  proof  be  admitted  to  the 
contrary :  no  consideration  being  necessary  to 
support  a  contract  under  seal,  and  records 
being  even  of  a  higher  degree  than  deeds,  I 
conceive  that  the  fine  referred  to  by  "  Civis  " 
(p.  309)  cannot  be  questioned,  much  less  set 
aside,  by  any  authority  less  than  parliament. 

T.  W.  H. 


PERPETUAL  COMMISSIONERS. 

Appointed  under  the  Fines*  and  Becoveries'  Act. 

Chandler,  Benjamin,  jun.,  Sherborne,  in  and 
for  Ute  counties  of  Dorset  and  Somerset. 

Watcrworth,  Thomas,  Keighley,  in  and  for 
the  West  Riding  of  the  county  of  York. 

Young,  John,  6,  Sise  Lane,  Bucldersbury, 


in  and  for  London,  Middlesex,  Essex,  Surrey, 
and  Kent. 


MASTERS    EXTRAORDINARY   IN 
CHANCERY. 

From  July  25fA,  to  Aug.  IBtk,  1848,  both  tn- 
chtnoey  with  dates  when  gazetted. 
Loucb,  John,  Langport.    Aug.  1. 
Rutter,  John  Farley,  Shaftesbury.    July  25. 
Savery,  Foskett,  Bristol.    Aug.  15. 
Seymour,  Hngh  Callan,  Bath.    Aug.  4. 

DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  July  25th,  to  Aug.  ISth,  1848,  both  »• 
elusive,  with  dates  when  gazetted, 
Everest,  WUiam,  George  White,  Charles 
Hanslip,  and  William  Thomas  Manninff,  12, 
Hatton  Garden  and  Epsom,  Attorneys,  Solici- 
tors, and  Parliamentary  Agents,  so  far  as  re- 
Srds  Charles  Hanslip  and  William  Thomas 
anning.    July  28. 

Horwood,  Thomas,  and  William  Henry 
Griffin,  27,  Austin  Fxiars,  Attorneys  and  Solia- 
tors.    July  25. 

Peters,  George  Frederick,  and  Henry  Abbot, 
Bristol,  Attorneys  and  Solicitors.    Ajig.  8.    - 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

REPORTED  BY  BARRISTERS  OF  THE  SEVERAL  COURTS. 


WioUit  C0urt« 
Lucas  v.  Laurence.    May  4, 1848. 

CLKRICAL    ERROR. —  WRIT    DE    CONTUMACI 
CAPIENDO. 

1^  Court  will  not,  upon  the  tmpUcation  qf 
t^  party  issuing  a  writ  ae  contumaci 
capiendo,  order,  after  the  writ  has  been 
returned  to  the  Petty  Bag,  that  the  re- 
gis^ar  be  at  liberty  to  amend  a  clerical 
^rror  in  the  significavit  indorsed  by  him  on 
the  writ.  Whether  it  will  mtdte  such  an 
order  on  the  application  of  the  registrar, 
quaere? 

Mr.  Bafly  moved  that  the  registrar  migbt 
Je  at  liberty  to  amend  the  significavit  indorsed 
yj  him  on  a  writ  de  contumaci  capiendo,  issued 
m  ropect  of  certain  proceedings  in  the  Ecele- 
»»rtical  Court,  by  correcting  the  name  of  a 
party  mentioned  in  the  stgnificavit.  The 
««gi8trar  had  returned  the  writ  to  the  Petty 
Bag  Office;  and  it  was  stated  that  the  party 
^no  had  issued  the  writ  could  not  obtain  a 
wcond  writ. 

Lord  LemgdaJe  said,  that  be  did  not  see 
now  he  could  hdp  tbe  applicant.  The  instru- 
Jjent  had  been  returned  to  his  custody  under 
the  authority  of  an  act  of  parliament.  If  any 
order  coidd  be  made  he  thought  it  must  be  dn 
the  application  of  the  registrar. 


Eaparte  the  Earl  of  Hardwicke,     June  10 

1848. 

CONSTRUCTION    OP     RAILWAY    ACT,    7   &  8 
VICT.  C.  62. — MORTGAGE. — COSTS. 

On  the  construction  of  the  Eastern  Counties' 
Railway  Act,  held,  that  the  company  were 
not  obliged  to  pay  the  costs  of  mscharging 
an  incumbrance  upon  lands  which  they  had 
purchased,  such  incumbrance  being  paid 
off  with  the  purchase-money  in  Court, 

The  Eastern  Counties'  Railway  Ck>muaiiy 
purchased  some  land  from  the  £iu-l  of  Hard- 
wicke, wko  was  tenant  for  life.  The  money 
had  been  paid  into  Court  and  invested.  The 
lands  so  purchased,  together  with  other  lands 
in  settlement,  were  subject  to  a  mortgage  for 
5,D00/.,  effected  many  years  ago.  A  petition 
was  presented  b}r  t^e  Earl  to  have  the  monty 
in  Court  appliedfin  discharge  of  such  mortgage. 
The  petition  was  of  great  length,  the  abstracts 
aecessary  for  the  deduction  of  title  to  the  mort- 
gage being  set  out  in  the  petition  to  avoid  the 
expense  of  a  reference. 

Mr.  Heathfkld,  for  the  company,  objected  to 
pay  the  costs  of  deducing  the  title  and  all  costs 
attending  the  discharge  m  the  mortgage. 

Mr.  Bagshawe,  contri,  contended  that  the 
company  ought  to  pay  the  costs,  and  he  relied 
on  the  words  of  the  Eastern  Counties'  Railway 
Act,  7  &  8  Vict  c.  68,  which  were  the  same  as 
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those  used  ia  the  Lands'  Clauses  Consolidation 
Act. 

The  act  7  &  8  Vict.  c.  62,  says,  that  "the 
costs  of  the  following  matters,  including  therein 
alt  reasonable  charges  and  expenses  incident 
thereto,  shall  be  paid  by  the  company ;  that  is 
to  say,  the  costs  of  tne  purchase,  or  of  the 
taking  or  using  of  the  lanas,  or  which  should 
have  been  incurred  in  consequence  thereof, 
other  than  such  costs  as  are  therein  otherwise 
provided  for,  and  the  costs  of  the  investment 
of  such  monies  in  government  or  real  securities, 
and  of  the  reinvestment  thereof  or  of  the  go- 
vernment or  real  securities  purchased  there- 
with, in  the  purchase  of  other  lands,  and  also 
the  costs  of  obtaining  the  proper  orders  for 
any  of  the  purposes  aforesaid,  and  of  the  order 
for  the  payment  of  the  dindends  and  interest 
of  the  government  or  real  securities  upon  which 
such  money  should  be  invested,  and  for  the 
payment  out  of  Court  of  the  principal  of  such 
monies,  or  of  the  government  or  real  securities 
wherein  the  same  should  be  invested,  and  of 
all  other  proceedings  relating  thereto,  except 
such  as  were  occasioned  by  litigation  between 
the  parties." 

Tne  Vice-Chancellor  said  the  fact  of  the  de- 
volution of  title  swelling  out  the  petition  was 
purely  accidental,  but  he  did  not  see  any  words 
which  directed  the  costs  of  the  conveyance  to 
be  paid  by  the  company,  and  that  he  should 
only  give  the  costs  according  to  the  act.  The 
company,  therefore,  would  pay  the  costs  of  the 
application  and  of  getting  the  money  out  of 
Court,  but  not  the  costs  of  paying  off  the  in- 
cumbrance. 


^iU'€f^sLntt[\ax  lintst)t  ISrucr. 
Phelps  V.  Prothero.    May  26,  1848. 

PRODUCTION  OF  DOCUMENTS. — PROPER  CUS- 
TODY.— SUBPQBNA  DUCES  TECUM. — PUB- 
LIC  OFFICERS   OF  A   BANK. 

This  was  a  motion  on  behalf  of  the  plain- 
tifis  in  the  suit,  that  John  Fraser,  the  regis- 
tered public  officer  of  the  Monmouthshire  and 
Glamorganshire  Banks,  might  be  ordered  to 
produce  the  ledgers  and  cash  books  of  the 
banking  company  for  the  year  1844,  and  all 
letters  which  passed  between  him  and  Mr. 
Cartwright  in  reference  to  the  purchase  by  the 
banks  of  certain  colliery  property,  and  also  the 
contract  for  sale  entered  into  between  Mr. 
Fraser  and  Mr.  Cartwright. 

Mr.  Roxburgh,  in  support  of  the  motion, 
stated  that  Mr.  Fraser  had  been  served  with  a 
subpoena  duces  tecum  to  produce  these  docu- 
ments before  the  Master,  but,  although  he  ad- 
mitted they  were  in  his  possession,  he  refused 
to  produce  them,  on  the  ground  that  they  were 
.  the  evidences  of  the  title  of  the  bank.  An  affi- 
davit had  since  been  filed  bv  Mr.  Fraser  and 
one  of  the  trustees  of  the  bank,  alleging,  or  to 
the  effect,  that  the  books  and  other  documents 
in  question  were  not  under  the  exclusive  or 
proper  control  of  Mr.  Fraser,  and  that,  although 


he  had  inadvertentiv  brought  them  to  London 
on  the  occasion  of  nis  examination  before  the 
Master,  he  had  done  so  without  advice,  and 
had  since  restored  them  to  their  proper  custody 
at  the  banking-house  at  Newport.  It  was  con- 
tended, thersfore,  that,  under  these  circum- 
stances, it  was  Quite  immaterial  in  whom  the 
legal  custody  of  tne  documents  might  be,  if  the 
witness  had  the  capacity  to  produce  them,  and 
he  was  bound  under  the  subpoena  so  to  do ; 
and  that  as  Mr.  Fraser,  bv  his  own  affidavit, 
admitted  he  had  brought  tnem  to  London,  it 
was  his  bounden  duty,  in  obedience  to  the  sub- 
poena duces  tecum,  to  do  that  which  he  said  he 
had  the  means  of  doing.  Amey  v.  I^mg,  1 
Canap.  17 ;  Lee  v.  Burretl,  3  Camp.  337 ;  Doc 
V.  Thomes,  3  Barn.  &  Cres.  293;  Eex  v. 
Woodly,  1  M.  &  R.  390 ;  i^.  v.  Lord  Mn 
Russell,  7  Dowl.  P.  C.  696 ;  Reg,  v.  Greenaway, 
2  New  Sess.  Cas.  103;  and  HaUv.  ConneU,  % 
Yo.  &  Coll.  707. 

Mr.  Greene  opposed  the  motion,  contending 
that  in  all  the  cases  cited  the  custody  of  the 
documents  had  been  the  proper  custody ;  but 
in  this  case  it  was  onl^  by  accident  that  Mr. 
Fraser  had  the  possession  of  the  documents 
now  in  question.  It  could  never  be  held  that 
a  person  who  had  a  subpoena  duces  tecum 
served  upon  him  was  bound  to  produce  the 
title  deeds  which  by  accident  might  happen  to 
be  in  his  possession.  The  subpoena  in  this 
case  was  too  wide  in  its  terms  to  enable  the 
Court  to  make  the  order  as  asked.  Attomeg- 
General  v.  Wilson,  9  Sim.  526. 

Mr.  Roxburgh,  in  reply,  insisted  that  the 
ouestion  was  not  who  had  the  legal  custody  of 
tne  documents  required,  but  whether  the  indi- 
vidual who  was  served  with  the  subpoena  duces 
tecum  had  the  capacity  to  produce  them.  If  he 
had,  he  was  bound  to  bring  them  into  Comt, 
and  the  Court  itself  would  exercise  its  own  dis- 
cretion whether  they  were  such  instruments  as 
ought  to  be  read,  when  produced  in  evidence. 
When  he  was  before  the  Master,  Mr.  Fraser 
had  the  power  of  producing  the  documents, 
and  ought  to  have  done  so,  but  he  refused. 
The  order  now  asked  was  strictly  in  accordance 
with  the  practice  of  the  Court.  Bradshaw  r, 
Bradshaw,  1  Russ.  &  Myl.  358. 

His  Honour.  "  Without  deciding  the  question 
whether  this  witness,  as  the  public  officer  of  a 
bank,  was  bound  under  a  subpoena  i2iice«  tecum 
to  produce  the  documents  of  the  bank,  I  think 
that  the  contract  is  a  title  deed  which  is  pro- 
tected under  the  ordinary  rule.  With  respect  to 
the  other  documents,  I  have  not  been  satisfied 
that,  if  produced,  the v>  could  have  been  made 
evidence  against  the  aefendant,  and,  therefore, 
exercising  the  discretbn  which  the  Court  is 
bound  to  do  in  applications  of  this  description, 
I  consider,  on  this  latter  ground,  the  Court 
ought  not  to  interfere.  If  I  did  not  feel  mysdf 
restrained  bv  the  rules  of  the  Court  and  by  its 
practice,  I  snonld  order  the  production,  but  I 
reel  I  cannot  do  so.  I  refuse  the  motion,  but 
without  costs." 
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Ctftttt  til  l^c^t^ntr* 
BieKards  v.  James.    June  5,  1 S48, 

PLBADINO.  —  SET-OFF     AFTEB     ACTION 
BROUGHT. 

A  debt  falling  due  frwn  the  plaintiff  to  the 
defendant,  qfter  action  commenced,  cannot 
be  pleaded  by  way  of  set-off  to  the  further 
mainieuance  of  the  suit, 

Dbbt  on  an  indenture.  Plea  to  the  further 
maintenance  of  the  action,  except  as  to  the 
costs  incurred  to  the  time  of  plea  pleaded, 
a  set-off  accrued  since  action  commenced. 
Demurrer. 

Butt,  in  support  of  demurrer.  The  defend- 
ant is  entitled  to  plead  a  set-off  only  hy  virtue 
of  the  statute  2  G.  2,  c.  22  :  he  has  no  such 
right  at  common  law,  and  it  had  never  been 
suggested  that  such  a  plea  could  be  allowed. 
The  13th  section  provides,  that  where  there  are 
ttuiual  debts  between  the  plaintiff  and  the  de- 
fendant, one  debt  may  be  set  ai^ainst  the  other, 
and  given  in  evidence  under  the  general  issue, 
or  pleaded  in  bar,  as  the  nature  of  the  case 
shall  require ;  that  is,  mutual  debts  existing  at 
the  time  of  action  brought,  and  pleaded  in  bar 
of  the  whole  action,  and  not  a  part  only. 
^  Piatt,  B.  A  set-off  certainly  might  oe  pleaded 
m  bar  to  a  part  of  the  action  in  the  same  way 
as  a  release.]  You  never  can  give  in  evidence 
matter  arising  subsequently,  which  shows  the 
construction  to  be  put  upon  the  words  ''plead- 
ing in  bar."  [Parke,  B.  Unless  they  can 
show  how  they  can  plead  this  after  the  last 
continuance,  I  do  not  see  how  they  can 
succeed.]  In  Evans  v.  Prosser,  3  T.  R.  186, 
the  opinion  of  the  Court  is  express,  that  no 
plea  of  set-off  can  be  pleaded  when  the  right 
did  not  exist  when  the  action  commenced.  Le 
Bret  V.  P<qnllon,  A  East,  602 ;  Braithwaite  v. 
Coleman,  4  N.  &  M.  654 ;  Rogerson  v.  had- 
broke,  1  Bing.  93 ;  Drayton  v.  Dale,  2  B.  &  C. 
293  ,•  Bhmd  v.  Karr,  1  East,  375. 

Phmson,  in  support  of  the  plea.  He  ad- 
mitted the  whole  question  arose  upon  the 
words  of  the  statute,  and  that  there  was  no 
precedent  in  favour  of  the  plea,  but  the  statute 
was  a  remedial  and  beneficial  law,  and  accord- 
ing to  the  general  practice  ought  to  be  con- 
strued liberallv.  In  this  case  500/.  becomes 
doe  from  the  defendant  to  the  plaintiff,  who  im- 
mediately commences  his  action,  and  before  the 
defendant  is  called  upon  to  plead  the  same  sum 
of  money  falls  due  from  the  plaintiff  to  the  de- 
fendant. Every  principle  of  justice  was  in 
fevour  of  the  plea,  and*  by  allowing  it  in  this 


case  the  very  mischief  would  be  met  which  the 
statute  mtended  to  prevent.  Ilie  words  of  the 
statute  certainly  would  not  prohibit  the  Court 
from  putting  that  construction  upon  them 
which  was  favourable  to  the  defendant.  The 
words  of  the  statute  are  '*  mutual  debts ;" 
here  there  were  mutual  debts  :  the  statute  does 
not  sav  at  the  time  of  action  brought,  and  why 
shoula  such  wor^s  be  introduced?  By 
*'  pleaded  in  bar  "  is  meant  in  bar  of  the  re- 
covery, and  not  of  the  whole  action  from  the 
time  of  the  commencement.  In  Le  Bret  v. 
Papillon,  the  plea  was,  that  the  plaintiff  %vas  an 
alien  enemv ;  replication,  that  plaintiff  was  at 
the  time  of  the  commencement  of  the  suit  alien 
amy  ;  to  which  defendant  demurred,  and  Lord 
Ellenborough,  in  giving  the  judgment  of  the 
Court,  said,  "The  question  is,  whether  the 
plea  of  the  defendant  pleaded,  as  it  is  generally, 
m  bar  of  the  action,  be  good ;  or  whether,  in« 
I  asmuch  as  a  right  to  sue  was  well  vested  in 
the  plaintiff  at  the  time  of  action  brought,  it 
ou^nt  not  to  have  been  pleaded  in  the  form  in 
which  pleas  after  the  last  continuance  are 
generally  pleaded  in  that  the  plaintiff  ought  not 
further  to  have  or  maintain  his  action  ?  And, 
indeed,  according  to  what  is  said  in  Lutw. 
1143,  Campion  v.  Barker,  "  this  seems  to  be  the 
proper  way  of  pleading  a  collateral  thing  which 
nappens  after  the  action  brought,  for  by  this  it 
admits  that  the  action  was  well  brought,  but 
that  the  plaintiff,  by  reason  of  new  matter, 
ought  not  to  proceed  further  in  it."  And  in 
Sullivan  v,  Montague,  Doug.  112,  it  was  held, 
that  matter  of  defence  arising  after  action 
brought,  might  be  given  in  evidence  under  the 
general  issue,  if  it  happened  before  plea 
pleaded.  Again,  the  words  of  the  statute  were 
not  simply  "  pleaded  in  bar,"  but  "  pleaded  in 
bar  as  the  nature  of  the  case  shall  require." 
He  then  referred  to  the  stat.  1  6.  2,  c.  24,  s.  5, 
extending  the  operation  of  the  stat.  2  6.  2, 
c.  22. 

Pollock,  C.  B,  This  is  a  novelty,  supported 
by  no  precedent.  The  statute  will  not  warrant 
the  setting-off  a  matter  which  has  arisen  since 
the  commencement  of  the  action. 

Alderson,  B.  I  am  of  the  same  opinion ;  the 
^ase  must  have  occurred  a  thousand  times 
since  the  passing  of  the  statute. 

Rolfe,  B.,  concurred,  and  referred  to  the 
judgment  of  the  Court,  delivered  by  Lord 
Mansfield,  in  Baskerville  v.  Brown,  2  Burr, 
1 229,  to  show  that  under  the  old  law  such 
matter  could  not  have  been  given  in  evidence 
under  the  general  issue  without  notice. 

Piatt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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INSOLVBNT  ACT. 

1.  1  4*2  Vict.  c.  110. — A  discharge  under 
tlie  Insolvent  Debtors'  Act  cannot  be  given  in 
evidence  under  a  replication  of  nil  debet  to  a 
plea  of  set-off,  but  must  be  specially  replied : 
Semble,  per  Patteson,  J.,  that  statute  1  &  2  Vict, 
c  110,8.91,  enabling  persons  sued  for  any 
debt  with  respect  to  whicn  thev  are  entitled  to 
the  benefit  of  the  act  to  plead  generally,  that 
they  were  duly  discharged  according  to  the  act, 
by  the  order  of  adjudication,  "  and  that  such 
order  remains  in  force,  without  pleading  any 
other  specially,"  extends  to  the  replication  to 
a  plea,  setting-off  any  such  debt.  Ford  v,  Dom- 
ford,  8  d  B.  583. 

Cases  cited  in  the  judgment :  Chappie  v.  Durs- 
toa,  1  C.  &  J.  1 ;  Bircbam  v.  Creighton,  10 
Bing.ll. 

2.  Protecting  orcfcr.— 5  4*  6  Vict,  c,  1 16,  s, 
10. — ^To  an  action  of  debt  upon  simple  contract, 
defendant  pleaded  in  bar,  under  stat.  5  &  6 
Vict.  c.  116,  8.  10,  an  order  for  protection, 
llie  plea  stated  only  that  the  action  was  for  a 
debt  contracted  before  the  date  of  filing  defend- 
ant's petition  for  protection  from  process,  as 
after-mentioned;  that,  before  the  commence- 
ment of  the  suit,  he,  under  and  by  virtue  of 
and  according  to  the  directions  of  the  statute, 
presented  his  petition  for  protection  from  pro- 
cess to  the  Birmingham  District  Court  of 
Bankruptcy ;  that  such  petition  was  duly  pre- 
sented ;  and  that  afterwards,  and  before  the 
eoinmencement.  Sec,  a  final  order  for  protec- 
tion and  distribution  was  made  by  a  commis- 
sioner duly  authorized. 

Held,  on  special  demurrer,  that  the  plea  did 
not  show  enough  to  bring  it  within  the  re- 

r'  lites  of  the  statute.  Tkfler  v.  Shinton,  8 
B.  61. 

Case  cited  in  the  judgment :  Cook  v.  Hensoa,  1 
C.  B. 908. 

3.  5  4-  6  Vict.  c.  1 16.— A  plea  of  the  defend- 
ant's discharge,  under  the  5  &  6  Vict  c.  116, 
should  either  set  out  the  proceedings  in  con- 
formity with  section  4,  or  describe  Uiem  as  in 
section  10  of  that  statute.  Wright  v.  Hutchin- 
son, 5  D,  &  L.  149. 

4.  In  June,  1844,  the  defendant  was  taken 
in  execution  on  a  ca.  sa,  upon  which  he  pe< 
titioned  the  Bankruptcy  Court  under  5  &  6 
Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  he  obtained 
his  interim  order,  and  got  out  of  custody. 


When  he  came  up  for  bis  final  order  he  ap- 
plied to  have  his  petition  dismissed  on  the 
ground  that  he  had  ent«^  into  an  arrange- 
ment with  the  plaintiff  and  the  rest  of  his  cre- 
ditors to  pay  them  certain  money  by  instal- 
ments tow^'ds  the  liquidation  of  their  claims. 
The  commissioner,  however,  thought  that  one 
of  the  debts  was  contracted  in  fraud,  and  there- 
fore did  not  dismiss  the  petition,  bat  acted 
under  the  24th  section  of  7  &  8  Vict.  c.  96, 
and  refused  to  .name  any  day  for  granting  the 
final  order.  The  defendant  continued  at  liberty 
until  August,  1847,  when  the  plaintiff  issued  a 
fresh  writ  of  ca.  sa.  upon  the  old  judgment, 
and  took  the  defendant  in  execution. 

Held,  on  a  motion  to  set  aside  the  ezecntion 
on  the  ground  of  irregularity,  and  discharge 
the  defendant  out  of  custodv,  that  the  execu- 
tion was  regular,  and  that  the  defendant  could 
well  be  retaken  on  the  new  writ. 

Sembk,  that  this  would  have  been  otherwise 
if  the  petition  had  been  dismissed  under  the 
agreement.    Parker  v.  Baily,  35  L.  0. 101. 

5.  Insolvent. — Vesting  order. — A  plea  under 
the  5  &  6  Vict.  c.  116,  s.  4,  setting  out  all  the 
particulars  antecedent  to  the  grant  of  a  final 
order,  and  the  granting  thereof  for  the  protec- 
tion of  the  person  of  the  insolvent,  and  the 
vesting  of  his  estate  in  the  official  assignee, 
was  held  good,  though  it  did  not  mention  nor 
refer  to  the  creditors'  assignees.  Lewis  v. 
Harris,  35  L.  O.  438. 

INTBRPLBADXB  ACT. 

Judge  at  Chambers. —Payment  qf  money  out 
of  Cottr/.— Where  a  judge  at  chambcw,  hy  an 
interpleader  order,  has  directed  money  to  be 
paid  into  Court  to  abide  the  event  of  an  issue, 
and  has  reserved  the  question  of  costs,  an  ap* 
plication  for  payment  of  the  money  out  of 
Court  must  be  made  to  the  same  judge,  and 
not  to  the  Court.  Marks  v.  Ridgway,  I  Exc^i* 
R.8. 

LAND  TAX  RKDEMPTION  ACT. 

42  O.  3,  c.  116.— Gran/  of  co/wAoWs -The 
rector  and  lord  of  the  manor  of  B.,  by  one 
grant,  demised  for  three  Bves,  at  one  aggregate 
holding,  and  at  one  undivided  rent,  3  ancieot 
tenements  originally  held  of  the  manor  under 
distinct  grants  and  at  distinct  rents.  The  saine 
rector  afterwards  disposed  of  the  reversion  m 
fee  under  the  provisions  of  the  Land  Ta  w- 
demption  Act,  42  G.  3,  c  116:  HeW,  that, 
though  the  grant  for  lives  might  be  void  unkss 
sanctioned  by  a  special  custom  in  the  ^^^ 
yet  the  purchaser  of  the  reversion  had  a  good 
title,  the  sale  being  approved  of  by  the  U^^ 
Tax  Commissioners.  Doe  d.  Strickland  v. 
Woodward,  1  Exch.  R.  273. 

LIMrrATIONS,   STATUTE  OF. 

1.  Part  payment.— Pvtt  payment  of  a  <3ebt 
will  not  take  the  case  out  of  the  Statute  o^ 
Limitations,  unless  the  payment  bcniadettn?^ 
circumstances  which  warrant  a  jury  in  infeniug 
a  promise  to  pay  the  residue ;  tWeforc,  where 
a  part^,  on  being  applied  to  for  interest,  p 
sovereign,  and  said  he  owed  the  moneyj 
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would  not  pay  it :  HM^  that  it  was  a  ooestion 
for  the  jury  to  say  whether  he  intended  to  re- 
fuse payment,  or  merely  spoke  in  jest.  Wain^ 
flun  7.  KpoMO^  1  Exch.  R.  Ii8. 

2.  Replevin  for  distrainiDg  a  cart  on  13th 
May,  1845.  Avowry,  (under  11  G.  2,  c.  19, 
8.  22,)  that  the  hcus  in  quo  was  parcel  of  a 
teniment  called  H,,  holden  of  the  manor  of 
5.  J/.,  by  fealty  and  rent  of  9s,  yearly,  to  be 
paid  at  old  Michaelmas  in  every  year,  of  which 
manor  defendant,  at  the  time  when,  &c.,  was 
the  owner,  and  that,  because  defendant  occu- 
pied the  locus  in  quo  at  the  time  when,  &c., 
and  because  2/.  149.  of  the  rent  aforesaid  for 
Bix  years,  endiaff  at  Old  Michaelmas,  1844,  was 
io  arrear,  detendant  well  avows  the  taking;  the 
said  cart,  &c.  Pleas  in  bar : — 1st,  that  the 
locus  in  quo  was  not  parcel  of  the  maaor  of 
S.  N;  2nd,  that  it  was  not  holden  of  that 
manor;  3rd,  that  defendant  was  not  owner 
aad  possessed  of  that  manor ;  4th,  that  no  rent 
waj  in  arrear.  H,  farm  was  holden  of  the 
manor  of  S.  M,,  at  an  ancient  freehold  rent  of 
9s.  per  annum,  payable  at  Michaelmas  yearly. 
AH  arrears  to  Michaelmas,  1824,  were  paid  in 
Janoary,  1825.  No  other  payment  took  place, 
but,  after  repeated  applications  for  the  rent  in 
several  years  before  Michaelmas,  1844,  the 
lord  distrained  in  May  1845,  for  six  years'  rent, 
due  at  Michaelmas,  1844 1  Held,  1st,  that,  by 
the  operation  of  2  &  3  W.  4,  c.  27,  s«.  2,  3, 34, 
the  rent  was  extinguished  by  the  lapse  of  20 
years  from  the  day  on  which  the  last  payment 
vaamade;  and  2nd,  that  the  bar  thus  inter- 
pned  by  the  Statute  of  limitations  need  not 
be  speoally  pleaded,  and  mif^ht  be  given  in 
eridence  on  tne  plea  in  bar  of  turn  tetiuit. 

Id  replevin,  the  judge's  opinion  at  the  trial 
was  in  favour  of  the  defendant,  so  that  he  had 
no  occasion  to  tender  a  bill  of  exceptions ;  but 
leaTe  was  given  to  move  to  enter  a  verdict  for 
tbeplaiotiff:  The  Court  afterwards  entered  a 
verdict  for  the  plaintiff.  The  effect  was  to 
extinguish  the  rent,  the  subject-matter  of  the 
avowry,  without  leaving  any  means  of  review- 
ing the  judgment.  The  Court  inclined  to 
fi^t  a  new  trial,  but  recommended  a  special 
verdict,  in  order  to  carry  the  case  at  once  into 
a  CoDrt  of  Error,  which  was  afterwards  con- 
«aited  to  on  terms.  Owen  v.  De  Beauvoir,  16 
M.&W.547. 

3.  Merger,'-^SatisHed  Terms'  Act.-^la  1/84, 
genises  were  leased  to  H.  X  for  three  lives. 
"•  J'f  by  his  will,  devised  all  his  estate  and 
mterest  in  the  premises  to  his  wife,  A.  J.,  her 
heirs  and  assigiis.  A.  J.,  in  1793,  conveyed 
the  estate  so  devised  to  her,  to  her  son  R,J., 
aid  the  heirs  of  his  body,  with  a  proviso  that 
u  be  should  have  no  child  living  at  his  death, 
the  limitation  thereby  made  should  cease,  and 
we  estate  should  revert  to  A.  J.,  her  heirs  and 
»»pi8.  In  1811,  R.J.  purchased  the  re- 
TersioQ  in  fee  in  the  premises,  expectant  on  the 
^  for  lives,  which  was  duly  conveyed  to 
nun,  and  at  the  same  time  an  old  satisfied 
«nnof  5,000  years,  affecting  the  premises,  was 
jjnigtied  to  a  trustee  for  him,  to  attend  the  in- 
stance.   B.  J.  died  in  1812,  without  issue. 


leaving  his  nephew,  L.  /.,  his  heir-at-law,  and , 
the  heir-at-law  of  A.  J.  The  lease  for  lives 
determined  in  1835.  For  upwards  of  20  years, 
from  the  death  of  R.  J.  the  premises  were  held 
adversely  to  L.  J. ;  Held,  that  his  right  of  entry 
was  barred  thereby,  and  that  he  had  not  a  new 
right  of  entry  on  the  determination  of  the  lease 
for  lives  in  1835. 

Held,  also,  that  since  the  stat.  8  &  9  Vict.  c. 
112,  the  outstanding  term  would  have  been  nO' 
defence  to  an  ejectment  by  L.  J.,  or  any  person 
claiming  under  him.  Doe  d.  Hall  v.  Moulsdak, . 
16M.&W.  689. 

4.  3  4-  4  FF:  4,  c.  27,  *.  3.— That  branch  of 
the  3rd  section  of  the  Limitation  Act,  3  &  4  W.. 
4,  c.  27,  which  relates  to  estates  in  reversion* 
expectant  on  the  determination  of  a  particular 
estate,  applies  only  to  cases  where  another  per- 
son than  the  reversioner  is  entitled  to  the  par« 
ticular  estate.  Doe  d,  HaU  v.  Moulsdale,  16 
M.  &  W.  689. 

LITERARY  SOCIBTY. 

1.  Exemption  from  rates.—6  ^  7  Vict,  c,  36. 
— Stat.  6  &  7  Vict.  c.  36,  s.  1,  exempts  from 
parochial  and  other  rates  all  land,  houses,  &c« 
"  belonging  to  anv  society  instituted  for  pur* 
poses  of  science,  literature  or  the  fine  arts,  ex- 
clusivelv,  either  as  tenant  or  owner,  and  oc- 
cupied oy  it  for  the  transaction  of  its  business,'" 
''provided  that  such  society  shall  be  supported 
wholly  or  in  part  by  annual  voluntary  contri- 
butions, and  shall  not,  and  by  its  laws  may  not, 
make  any  dividend,"  &c.,  "  in  money  into  or 
between  any  of  its  members." 

Held,  that  to  come  within  this  exemption,  a 
society  must  h^ve  an  express  law  prohibiting^ 
any  such  dividend,  &c.  , 

Semble,  that  a  society,  instituted  for  the  dif- 
fusion of  religious  principles  and  sentiments, 
though  by  literary  means,  (such  as  The  Re- 
ligious Tract  Society),  is  not  within  the  ex- 
emption.   Reg,  V.  Jones,  8  €t  B.  719. 

2.  Time  for  appealing  against  barrister's  cer- 
tificate, — By  the  rules  of  a  society,  it  was  pro- 
vided, that  this  institution  should  be  designated* 
The  Institution  for  Promoting  the  Education 
of  the  Labouring  and  Manufacturing  Classes 
of  Society  of  every  Religious  Persuasion ;  and 
for  the  purpose  of  makmg  manifest  the  extent . 
of  its  objects,  the  title  of  the  Society  should  be- 
The  British  and  Foreign  School  Society;  that, 
a  school  should  be  maintained  to  educate  chil- 
dren for  the  purpose  of  supporting  and  training 
up  teachers ;  and  it  was  stated,  that  the  grand 
object  of  the  institution  was  to  promote  educa- 
tion in  general.      In  the  normal  school  for 
training  teachers,  lectures  were  given  on  sjie- . 
cified  branches  of  literature,  science,  and  the 
fine  arts ;  also  lectures  on  the  art  of  teaching, 
and  Bible  lessons.    Instruction  was  also  given 
in  needlework.    There  were  model  schools  for 
boys  and  girls,  "  for  the  purpose  of  elucidating 
the  art  of  teaching;"  and  it  was  stated,  that 
"  (he  number  of  children  in  them  is  large,  in 
order  to  afford  a  sufficient  scope  and  opportu* 
nity  for  the  pupil  teachers  to  instruct  and  put 
in  practice  the  science  of  teaching ;  the  object 
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of  the  institation  being  to  train  up  teachers  who 
may  promote  education  according  to  the  par- 
ticular system  of  this  institution,  both  in  the 
United  Kingdom  and  in  the  Colonies." 

Held,  that  the  society  was  not  '*  instituted  for 
purposes  of  science,  literature,  or  the  fine  arts 
exclusively,"  within  the  meaning  of  stat.  6  &  7 
Vict.  c.  36,  8.  1 ;  and  therefore,  that  the  lands, 
&c.  belonging  to  it  were  not  exempted  by  that 
statute  from  rates. 

The  society  obtained  the  barrister's  certifi- 
cate under  the  act^  which  was  filed ;  after  which 
an  assessment  of  rates  was  made  under  a  local 
act  (10  G.  4,  c.  cxxviii);  afterwards  notice  of 
the  filing  was  given  to  the  collector  of  rates, 
and  to  the  trustees  under  that  act,  after  which 
another  assessment  was  made. 

Held,  that  an  appeal  made  within  four  calen- 
dar months  next  after  the  assessment  men- 
tioned, though  not  within  four  calendar  months 
next  i^ter  the  assessment  first  mentioned,  was 
in  time,  within  stat.  6Sc7  Vict.  c.  36,  s.  6,  as 
being  made  "  within  four  calendar  months  next 
after  the  said  assessment,"  "  after  such  exemp- 
tion shall  have  been  claimed  by  such  society.'' 
Beg.  V.  Pocock,  8  Q.  B.  729. 

3.  Effect  qf  barrister's  certificate.—The  cer 
tificate  of  the  barrister,  under  6  &  7  Vict.  c.  36, 
(exempting  scientific  and  literary  societies  from 
rates,)  that  a  society  is  entitled  to  the  benefit 
of  the  act,  does  not  furnish  conclusive  proof 
that  the  society  is  so  entitled.  Reg.  v«  Phillips, 
8  Q.  B.  745.  y  i-  * 

LOCAL  ACT. 

Trespass  for  breaking  and  entering  plaintiff's 
nill,  and  taking  his  goods.  Plea,  under  1  Vict. 
c.  Lxxix.  (local),  that  defendants,  as  commis- 
Kioners  under  the  act,  completed  one  of  three 
reservoirs  mentioned  therein;  that  plaintiff's 
mill  was  benefited  by  the  supply  of  water  there- 
firom ;  that  a  certain  rate  was  made,  and  that 
the  trespass  was  committed,  and  the  goods 
taken  as  a  distress  for  non-payment  of  the  rate. 
Rephcation,  that  only  one  reservoir  had  been 
completed,  llie  act  was  for  making,  and 
maintaining  reservoirs  upon  the  tnbutary 
streams  of  the  river  Etheron,  otherwise  the 
Mersey,  in  the  parish  of  Glossop,  in  the  county 
of  Derby,  for  more  effectually  and  regularly 
supplying  with  water  the  mills,  manufactories, 
and  works  on  the  said  tributary  streams  and 
rivers.  The  preamble  of  the  act  recites,  that 
certain  manufacturing  trades  were  extensively 
oirried  on  along  the  tributarv  streams  of  the 
river  Etheron,  otherwise  the  Mersey,  and  along 
the  said  river,  and  that  great  inconvenience  was 
felt  by  persons  engaged  in  those  trades  from 
the  supply  of  water  being  inadequate  to  propel 
the  machinery  of  their  mills,  &c.,  situated 
thereon ;  and  that  such  inconvenience  would 
he  greatly  removed  by  the  construction  of  pro- 
per reservoirs  for  creating  a  regular  supply ; 
and  that  there  were  three  eligible  situations  lor 
such  reservoirs  in  three  narrow  valleys  in  the 
township  of  Glossop,  Wbitfifld,  Simmondley, 
and  Ch  inal,  in  the  parish  of  Glossop,  through 
which  he  said  tributary  streams,  csUled^  &c. 


run,  by  which  the  mills,  &c.  might  be  regularly 
supplied  with  water ;  and  that  it  would  be  of 
great  advantage  to  the  occupiers  of  the  mills 
&c.,  and  of  the  lands  adjoining  and  to  the  pub-' 
lie,  if  the  object  were  accomphsbed.  The  style 
of  the  corporation  to  be  "  The  Commissioners 
of  the  Glossop  Reservoirs.  B^  s.  18,  the  per- 
sons qualifiea  to  vote  at  meetings  are  the  6c^ 
cupiers  rated,  or  who  would  be  qualified  to  be 
rated,  if  the  reservoirs  to  be  made  were  then 
actually  made  and  in  use.  By  s.  33,  the  com. 
missioners  are  empowered  to  levy  rates  yearly, 
or  half-yearly,  upon  all  persons  who  shall  oc- 
cupy any  part  of  the  said  tributary  streams  or 
river  Etheron,  and  the  falls,  within  certain 
limits,  in  certain  proportions.  By  s.  34,  se{n- 
rate  rates  are  to  be  levied  for  each  reservoir 
and  separate  accounts  kept.  By  n.  39,  the 
commissioners  are  to  appoint  persons  to  Burvey 
and  ascertain  the  height  of  falls,  and  degree  of 
benefit  derived  by  the  said  mills,  &c.  Sec.  3S 
enacts,  that  "  no  rate  shall  be  levied  or  ssse^taed 
under  the  provisions  hereinbefore  contained, 
until  the  said  reservoirs  shall  be  actually  made 
and  in  use,  and  water  supplied  therefrom: 
Held,  that  the  completion  of  one  reservoir  en- 
titled the  commissioners  to  levy  a  rate  on  the 
persona  actually  benefited  by  it ;  and  therefore 
that  the  plea  was  good.  Sidebottom  v.  The 
Commissioners  qf  the  Glossop  Reservoirs,  1 
Exch.  R.  177. 

MORTMAIN   ACTS. 

A  testator  devised  houses  to  trustees  upon 
trust  for  sale,  and  to  apply  the  proceeds  to  pay 
legacies  of  50/.  to  each  of  three  charitable  and 
religious  institutions.  He  also  gave  legades  to 
other  persons,  and  made  his  brother  residuary 
legatee:  Held,  that  the  trust  estate  was  not 
avoided  by  the  Statute  of  Mortoudn,  9  6.  2,  c. 
36,  though  the  houses  went  to  the  heir-at-law, 
and  not  to  the  charitable  uses.  Doed.  Chidgey 
V.  Harris,  16  M.  &  W.  617. 

NATIONAL   DEFENCE   ACT. 

5^6  Vict,  c,  94. — Compensation. — Expenses 
of  tnal. — ^A  person,  whose  land  has  been  valued 
bv  a  jury,  and  sold,  under  the  provisions  of  the 
^fational  Defence  Act,  (5  &  6  Vict.  c.  94.)  i« 
not  entitled  to  the  expenses  of  costs  which  be 
has  necessarily  incurred  in  bringing  the  matter 
to  trial.  The  words  of  the  19th  section,  "cojh- 
pensation/or  the  absolute  purchase  of  the  land," 
are  not  per  se  sufiScientlv  comprehensive  to  in- 
clude such  expenses  ana  costs.  Laws,  in  re,  1 
Exch.  R.  441. 

PATENTS  ACT. 

Held,  on  error  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Ex- 
chequer : — 

1.  That  under  the  stat.  5  &  6  W.  4,  c.  83,  i. 
4,  an  extension  of  a  patent  may  be  granted  bf 
the  Crown  to  an  assignee  of  the  patent,  as  veil 
as  to  the  original  patentee. 

2.  That  the  Crown  may,  under  s.  %  gno^ 
new  letters  patent  after  the  expiration  of  the 
term  of  the  original  letters  patent  if  the  petitioa 
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for  the  same  was  presented  before  the  expira* 
tion  of  that  term.  Ledsam  v.  RusseU,  16  Mi 
&  W.  633. 

Case  cited  in  tbe  jadgment :  Snilsbury  r.  Clougb, 
i  Q.  B.  466. 

PRIVAT8   ACTS. 

11  G.  3,  c.  15 ;  67  G.  3,  c.  29.  —  Rate.  — 
Meaning  of  words  '^within  the  street,"  —  Bv 
$tat  11  G.  3,  c.  15,  "for  better  paving  High 
Street,  Whitechapel,  and  removing  obstruc- 
tions and  annoyances  therein ;"  commissioners 
appointed  under  that  act  were  empowered,  for 
de&aying  the  charges  and  expenses  attending 
the  execution  of  the  act,  to  rate  all  and  every 
person  and  persons  who  do  or  shall  inhabit, 
hold,  occupy,  possess,  or  enjoy  anv  house,  shop, 
warehouse,  cellar,  vault,  or  otoer  tenement 
"wUkin  the  said  street." 

The  Metropolis  Paving  Act,  57  G.  3,  c. 
xxiz.,  8.  24,  enacts,  that  rates  for  paving  or  re- 
pairing the  pavements  of  the  said  streets  or 
public  places  in  any  parochial  or  other  district, 
by  virtue  of  any  local  act,  or  of  the  said  act, 
shall  be  laid  *'  upon  all  persons  who  shall  in- 
habit, hold,  occupy,  be  in  possession  of,  or  enjoy 
any  messuages,  tenements,  lands,  grounds, 
coach-houses,  stables,  cellars,  vaults,  houses, 
ahops,  warehouses,  or  other  buildings  or  here- 
ditaments, situate  or  being  within  any  of  the 
strtits  or  places  within  the  said  parochial  or 
other  diatnct." 

To  the  north  of  High  Street,  Whitechapel. 
.and  communicating  wi&  the  street  by  means  of 
a  cohered  .gateway,  there  is  a  yard  called  the 
"  Kent  and  Essex  Yard,"  around  which  are 
several  dwelling-houses,  warehouses,  stables, 
sheds,  a  booking-office,  and  other  buildings. 
The  yard,  (with  the  exception  of  the  width  of 
the  gateway,)  and  all  the  awelling-houses,  &c., 
nund  the  same,  are  situate  at  the  back  of  se- 
veral houses  and  premises  which  front  High 
Street.  The  entrance  into  the  yard  is  through 
caniage  gates,  and  along  a  covered  gateway. 
No  part  of  the  yard  was  ever  paved  or  repaired 
hy  the  commissioners,  nor  had  they,  within  the 
yard,  at  any  time  exercised  any  of  the  powers 
conferred  on  them  by  the  above  acts. 

Held,  that  the  occupiers  of  the  yards  and 
houses  therein  were  liable  to  be  rated  in  re- 
spect of  the  paving  and  repairing  of  High 
Street,  the  premises  being,  for  that  purpose, 
''within  the  street,"  inasmuch  as  they  had  a 
frontage  on  the  street,  and  their  sole  communi- 
cation was  with  the  street.  Baddeley  v.  Gingell, 
lExch.  R.  319. 

SALE   OF   PUBLIC   OFFICE. 

^al  contract,  under  5  ^J*  6  Edward  6,  c. 
^^'—Af^reement  void  in  part,  void  for  the  whole, 
—^^Tiere  the  agreement  disclosed  in  the  decla- 
J^tion  was  for  the  sale  to  the  defendant  of  the 
OQsiness  of  a  law  staitioner,  for  the  sum  of  300/., 
and  further,  that  the  plaintiff  should  cease  to 
carry  on  such  business,  or  collect  any  of  the 
assessed  ta?KS  m. right  of  the  office  of. collector 
of  assessed  taxes  and  sub-distributor  of  stamps, 
which,  as  recited  in  the  declaration,  the  plaintiff 
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then  carried  on,  and  would  use  his  best  en- 
deavours to  introduce  the  defendant  to  the  said 
business  and  offices  :  Held,  that  under  the  pro- 
visions of  the  5  &  6  Edw.  6,  c.  IG,  the  agree*- 
ment  was  void,  being  entire,  and  for  the  sale  of 
an  office  relating  to  the  receipt  of  the  revenue. 
Hopkins  v.  Prescott,  34  L.  O.  329. 

SHERIFF. 

Extortion. — ^That  stat.  29  Eliz.  c.  4,  (against 
extortion  by  sheriffs,  &c.)»  ia  not  repealed  by 
the  1  Vict.  c.  55 ;  but  the  onlv  effect  of  the 
latter  stat.  is  to  exempt  from  the  penalties  of 
the  stat.  of  Eliz.  the  cases  in  which  the  sheriff 
shall  take  no  larger  fees  than  shall  be  allowed 
by  order  of  the  judges.  Therefore,  in  a  decla- 
ration on  the  case  for  extortion,  on  the  stat.  of 
Eliz.,  it  is  not  necessary  to  negative  the  de- 
fendant's having  had  authority  under  the'  stat. 
of  Vict.,  to  take  the  fees  complained  of;  but 
that  is  matter  of  defence,  which  should  come 
by  way  of  plea. 

The  Court  would  not  take  judicial  notice  that 
an  order  of  the  judges,  allowing  a  scale  of  fees 
under  the  stat.  1  Vict.  c.  55,  was  made  before 
the  time  of  the  alleged  extortion  stated  in  ths 
declaration. 

The  declaration  stated,  that  the  defendant 
levied,  out  of  the  goods  of  the  plaintiff's  debtor,  a 
certain  sum,  to  wit, 28/.  lOs,;  and  that  he  wrong* 
fully  took  from  the  plaintiff,  for  serving  and 
entering  the  execution,  a  large  sum,  to  wit,  16/., 
the  same  being  a  larger  sum,  &c.,  than  by  the 
stat.  limited,  and  of  and  for  the  sum  so  levied, 
that  ia  to  sav,  a  large  sum,  to  wit,  the  sum  of 
1 5/.,  more  tnan  in  the  said  act  limited  in  that 
behalf.  Semble,  that  this  allegation  of  the  ex- 
tortion was  bad  in  point  of  form ;  for  that  the 
poundage  allowed  upon  this  levy  by  the  stat. 
being  1/.  S^.,  the  statement  that  the  defendant 
took  16/.,  and  that  that  sum  was  excessive  by 
15/.,  was  repugnant,  and  if  the  words,  ''to  wit, 
the  sum  of  15/.,"  were  rejected  as  surplusage, 
there  was  no  sufficient  allegation  of  the  damage. 
Pilkington  v,  Cooke,  16  M.  &  W.  615. 

Case  cited  in  the  judgment :  Davies  v.  Griffith, 
4  M.  &  W.  377. 

STAMP  ACT. 

1.  Cheque. — Date  and  p/ace.— A  cheque  is 
sufficiently  dated  to  satisfy  the  exemption  clause, 
sect.  15,  of  the  Stamp  Act,  9  G.  4,  c.  49,  if  it 
bear  date,  "  Dorchester  Old  Bank,"  and  there 
be  in  fact  a  bank  so  called  in  the  town  of  Dor- 
chester, and  there  be  no  proof  that  the  cheque 
was  dranMi  elsewhere  than  at  Dorchester. 
Strickland  v.  Afansjield,  8  Q.  B.  675. 

2.  Payment  of  bill  of  exchange, — Payment 
within  the  55  G.  3,  c.  184,  s,  19}  of  a  bill  of  ex- 
change, so  as  to  render  it  no  longer  negoti- 
able, must  be  a  payment  by  the  party  ultimately 
liable.  Therefore,  where  a  bill  of  exchange, 
indorsed  in  blank  by  the  drawer^  was  overdue 
and  unpaid,  and  an  action  had  been  coub* 
menced  by  C,  the  holder,  against  the  ac- 
ceptor, and  the  plaintiff,  who  was  a  stranger 
to  the  bill,  paid  the  amount  of  the  bill  and 
costs  to  C.,  who  delivered  the  bill  to  him  : 
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'.Held,  that  ihe  plaintiff  miffbt  maiataiii  an 
action  on  the  bill  against  me  drawer;  and 
that  the  bill  did  not  require  a  fresh  stamp,  as 
.'being  re-issned  after  payment.  TJiomas  v. 
Fenian,  5  D.  &  L.  28. 

3,  Receipt, — Promissory  noie.'^Agreement  of 
vahte  of  20/. — In  an  action  for  money  lent,  &c., 
the  following  docimient  was  tendered  in  evi- 
dence :— *'  Berwick,  l6th  March,  1841.  170/. 
Secmved  from  Mrs.  B.Taylor,  the  sum  of  170/. 
for  value  received,  for  which  I  promise  to  pay 
ber  at  the  rate  of  5  per  cent,  from  the  above 
date.  A.  N.  Steele :"  Held,  not  to  require  a 
stamp,  either  as  a  receipt,  a  promissory  note, 
or  an  agreement  of  the  value  of  20/.  Tayhr  v. 
Steek,  16  M.  &  W.  665. 

Case  cited  in  the  judgment :  Meltnotte  ▼.  Teas- 
dale,  13  M.  &  W.  216. 

TOLERATION  ACT. 

1  W,  and  M.  18. — Exemption  from  penaHies 
for  nonconformity.  —  liability  of  priest  for 
breach  of  ecclesiastical  disciphne,  though  pro- 
fessing to  have  become  a  dissenter. 

The  4th  section  of  the  Toleration  Act,  1  stat. 
1  W.  &  M.  c,  18,  exempting  persons  who  shall 
take  oaths  and  subscribe  the  declaration  there 
mentioned  from  prosecution  in  the  Ecclesiastical 
Comrt  for  nonconformity  to  the  Church  of  Eng- 
land, extends  not  only  to  persons  but  to  clergy- 
men who,  after  being  orduned,  dissent  from 
the  church.  Semble,  that  to  claim  this  exemp- 
tion, it  is  sufficient  that  the  party  states  him- 
self to  be  a  dissenter,  without  any  more  formal 
act. 

But  a  person  orddned  a  priest  in  the  Church 
of  England  cannot,  in  this  manner  or  other- 
wise at  his  own  pleasure,  divest  himself  of  his 
orders,  so  as  to  exempt  himself  from  correction 
by  the  bishop  for  breach  of  ecclesiastical  dis- 
cipline. Penormance,  by  such  priest,  of  the 
church  service  in  an  unconsecrated  chapel,  not 
licensed  by  the  bishop,  and  against  his  instruc- 
tion, is  such  a  breach  of  discipline,  and  not  a 
mere  act  of  nonconformity  protected  by  the 
Toleration  Act,  or  by  stat.  52  G.  3,  c.  155. 

So  held  on  motion  for  a  prohibition,  where 
articles  had  been  exhibited  in  the  Ecclesiastical 
Court,  under  stat.  3  &  4  Vict.  c.  86,  against  a 
priest  for  such  irregular  performance  of  service, 
and  he  put  in  defensive  allegations,  stating  that, 
before  ne  did  the  acts  complained  of,  he  had 
seceded  from  the  Church  of  England,  and  was 
minister  of  a  congregation  of  protestant  dis- 
senters, assembling  in  an  unlicensed  chapel. 
Prohibition  refused.  Barnes  v.  Shore,  8  Q.  B. 
640. 

Cases  cited  ia  the  judgment :  Trebec  v.  Keith,  3 
Atk.  498 ;  Can  v.  Marsb,  2  Phill.  £cc.  R. 
198. 

TEUCK  ACT. 

I  Sf2lV,4,c,  37'~~Payment  of  wages  other- 
wise than  in  cvrreni  coin, — Plaintiff,  a  fr-ame- 
work  knitter,  worked  as  a  weaver  of  gloves  for 
defendant,  in  frtunes  provided  by  defendant,  at 
an  agreed  gross  price  per  dosen  pairs.  De- 
fendant was  a  subcontractor,  fumislung  the 


work,  by  agreement,  to  a  master  Tnannfartmer, 
who  found  machinery  and  materials.  Defend- 
ant setUed  with  plamtiff  weekly  for  the  work 
done,  deducting  out  of  the  gross  price  per  dozea 
certain  charges,  which  were  accorcfinff  to  the 
known  custom  of  the  trade,  vis. : — 1.  A  frame- 
rent  per  week.  2.  A  payment  per  week  for 
use  of  defendant's  premises  to  work  in,  stand- 
ing room  for  the  frame,  defendant's  tnrableand 
loss  of  time  in  procuring  materials  and  con- 
veying them  to  plaintiff,  defendant's  responai- 
bifity  to  the  master  manufacturer  imder  w\um 
he  contracted  for  tiie  work,  superintendence  of 
the  work,  sorting  the  goods  when  made,  and 
delivering  them  to  the  master  mann&cturer. 
3.  Payment  to  a  boy  lor  winding  the  yam ;  and 
wear  and  tear  of  machinery.  4.  A  penny  per 
shilling  on  the  net  sum  earned  by  plaintiff  above 
14ff.  per  week,  as  compensation  to  defendant 
for  a  per  centsge  paid  by  him  to  the  master 
manuiacturer  on  the  amount  of  goods  mano- 
factnred  by  defendant  for  him,  with  machinery 
rented  of  him  by  defendant  lliere  was  no 
written  contract  between  plaintiff  and  defend- 
ant :  Held,  that  the  agreement  to  pay  plaintiff's 
wages  was  not  a  contract  to  pay  part  of  snch 
wages  otherwise  than  in  the  current  coin,  with- 
m  sect  1  of  the  Truck  Act,  1  &  2  W.  4,c.  37; 
nor  was  a  contract  in  writing  under  sect  23, 
necessary  to  legalise  such  deductions :  HeU, 
also,  that  there  was  not  in  this  case  any  demiie 
of  a  "  tenement "  within  sect.  23 ;  and  qnere, 
whether  tiiere  was  a  demise  of  anything  at  a 
rent  thereon  reserved,  vrithin  taat  danse. 
Chawner  v.  Cunmiings,  8  Q.  B.  311. 

TURNPIKE   TOLLS. 

TVusteesj-'Mortgage. — ^By  a  local  turnpike 
act,  the  trustees  were  to  apply  all  momes  re- 
ceived by  them  by  virtue  of  the  act,  upon  the 
roads  included  in  the  act : — Ist,  in  09711^  the 
expenses  of  and  incident  to  the  oDtaining  of 
the  act ;  2ndly,  in  paying  and  discharging  any 
interest  which  might  from  time  to  time  be 
owing  in  respect  of  money  which  might  have 
been  borrowed  on  credit  of  the  tolls  authorised 
to  be  taken  by  former  acts,  thereby  repealed ; 
3rdly,  in  keeping  the  roads  in  repair ;  4thly,  in 
paying  and  discharging  any  interest  on  money 
which  might  tliereafter  hie  borrowed  on  the 
credit  of  the  tolls ;  6thly,  in  reducing  and  dia- 
chargim^  the  principal  moneys  borrowed  oq 
the  credit  of  the  tolls  authorised  to  be  taken  by 
the  former  acts ;  and,  lasUy,  in  reducing  and 
discharging  the  principal  moneys  which^ould 
be  borrowed,  &c. 

Held,  that  a  mortgagee  of  the  tolls  authorised 
to  be  taken  b^  the  former  acts,  had  not  a  right 
of  action  agamst  the  trustees  for  money  had 
and  received,  for  the  arrears  of  interest  aue  to 
him,  although  it  appeared  that  the  expenses  of 
obtaining  the  act  had  been  paid,  and  that  the 
trustees  had  in  their  hands  sofilcient  money  for 
the  payment  of  such  arrears  of  interest  Tar^ 
doe  y.  Prtc^  16  M.  &  W.  451. 

Cases  cited  in  the  jndgmeat :  Roper  v.  Holltnd, 
9  A.  &  E.  99;  Baiilett  v.  l>iaM>ad,  14  K.  & 
W.  49. 
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— — •*  Q«od  mflgiB  ad  nou 

Pertinet,  dt  nesdre  malum  est,  agitamos.*' 


HORJLT, 
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JOINT-STOCK    COMPANIES 
WINBING^UP  ACT. 


In  adverting  ffenenlly  to  the  legal  results 
of  tbeSessioD,  me  Joint-Stock  Companies^ 
Act,  (il  &  12  Vict.  c.  45,)  wbkh  reoeiyed 
the  Royal  Assent  on  the  14th  ult,  whs  no- 
ticed as  a  measure  which,  from  its  compre- 
lieoaiTe  character,  as  well  as  the  great  and 
iocreaaiug  importance  of  the  subject,  and 
the  Qumerous  interests  affected  by  it,  was 
pecoliarlj  deserving  of  oonsideration. 

As  our  readers  are  aware,  the  act  7  &  8 
Vict.  c.  Ill,  aathoriaed  the  Court  of  Bank- 
niptcy  to  direct  the  assignees  of  a  bankrupt 
eompaaj  to  petition  the  Court  of  Chancery 
ibr  directions  for  winding-up  the  afiSurs  of 
such  company,  and  upon  this  petition  it  was 
competent  for  theCourt  of  Chancery  to  make 
Vi  order  of  reference  under  which  accounts 
ought  be  taken,  and  upon  the  confirmation 
ofthe  Master's  report,  a  receiver  appointed. 
That  statute  also  empowered  l^e  Lord 
Ohaoceilor,  with  the  assistance  of  the  other 
Equity  Judges,  to  make  rules  and  orders 
for  settling  and  enforcing  contribntion 
^Qunigst  the  members  of  insolvent  joint- 
||tock  companies.  These  provisions,  we 
have  reason  to  think,  were  not  sufficient 
for  the  purposes  ctmteraphited,  and  hsvej 
oever  been  brought  into  effective  operation. 
The  expediency  of  providing  some  effectual 
means  for  sommaidly  wuichng  up  the  affairs 
of  companies  unable  or  unwilling  to  meet 
u^  pecuniaiy  Uabilittes*  appears,  (however, 
to  We  very  strongly  impressed  itself  upon 
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the  public  mind,  and  the  act  under  oon* 
sideration  was  framed  with  the  specific 
object  of  facilitating  the  dissolution  and 
windin^i^p  of  joint^tock  companies  and 
other  partnerships,  and  passed  through 
both  Houses  of  Parliament  with  veiy 
general  eoncurrenoe. 

Shortly  after  the  bill  was  introduced  in 
the  House  of  Commons  by  Mr.  Milner 
Gibson,  an  epitome  of  its  provisions  ap» 
peared  in  this  publication,  vol.  35,  p. 
429,  and  the  alterations  made  in  the  bill 
during  its  progress  through  parliament,  a 
summary  of  which  is  now  annexed,  although 
far  from  being  unimportant,  cannot  be  con- 
sidered numerous,  regard  being  had  to  the 
nature  of  the  subject,  and  the  number  and 
complexity  of  the  enactments.  ; 

Before  referring  to  the  new  clauses  intro- 
duced in  the  act,  it  will  be  convenient 
shortly  to  describe  the  scope  and  object  of 
the  measure.  It  provides,  that  any  member, 
or  other  person  liable  to  contribute  to  the 
payment  of  any  of  the  debts,  liabilities,  or 
losses  of  an  insolvent  company,  may  petition 
the  Lord  Chancellor  or  Master  of  the  Rolls, 
in  a  summary  way,  for  the  dissolution  and 
winding  up  of  the  afikirs  of  the  con^any^ 
and  thereupon  the  Court  may  make  an 
order,  nin  or  absolute,  for  dissolving  and 
windiog-i:^  the  company  under  this  act, 
and  to  refer  it  by  such  order  to  one  of  the 
Masters  for  this  purpose.  From  the  date 
of  any  order  absolute  for  dissolution,  or 
from  any  date  therein  fixed  for  that  purpose, 
the  company  is  absolut4y  dissolved,  and 
after  such  order  the  assets  are  not  to  be 
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disposed  of  otherwise  tban  by  direction  of 
tbe  Master,  who  may  appoint,  in  the  first 
instance,  an  interim  manager,  and  subse- 
quently an  official  manager ^  (described  in 
the  earlier  prints  of  the  .bill  as  ''  official 
Trustee,")  in  whom  all  the  estate,  effects, 
and  credits  of  the  company  are  to  vest,  and 
whose  duty  it  is,  under  the  direction  of  the 
Master,  to  make  up  the  accounts,  and  wind 
up  the  business  and  affairs  of  the  company. 
By  a  special  provision,  (sect.  33,)  the  official 
manager  is  authorised,  with  the  approbation 
of  the  Master,  '*  to  employ,  and  from  time 
to  time  dismiss,  an  attorney  or  solicitor  ;*'  a 
species  of  patronage  the  exercise  of  which 
by  a  public  officer  may  not  unreasonably 
be  looked  upon  with  some  degree  of 
jealousy.  All  actions  and  suits  by  and 
against  the  company  and  its  ''contribu- 
tories,"  are  to  be  prosecuted  in  the  name  of 
or  against  the  official  manager,  and  all 
orders,  decrees,  and  judgments  against  the 
official  manager  are  to  take  effect  against 
the  company.  The  Master  has  power  to 
"summon  any  person,  whether  a  member  of 
the  company  or  not,  to  give  evidence  as  to 
the  affairs  of  the  company,  and  is  autho- 
rised, not  only  to  direct  the  payment  of 
debts,  but  to  make  calls,  and  apportion  the 
amountamongst  theseveral  "contributories" 
of  the  company ;  and  it  then  devolves  upon 
the  official  manager,  with  the  approval  of 
the  Master,  to  enforce  payment  and  dis- 
tribute the  assets.  The  general  costs  of 
winding  up  the  estate,  as  well  as  the  costs 
of  proving  debts  and  trying  issues,  are  left 
altogether  in  the  discretion  of  the  Master, 
who  may  direct  them  to  be  taxed ;  and  all 
costs  ordered  to  be  paid  may  be  recovered 
in  the  same  manner  as  costs  to  be  paid 
under  an  order  or  decree  made  by  the 
Court.  An  appeal  is  given  to  the  Lord 
Chancellor  or  Master  of  the  Rolls,  upon 
motion,  "  from  or  against  all  orders,  direc- 
tions, reports,  or  other  proceedings  of  or 
before  the  Master,  relating  to  the  winding 
up  of  the  affairs  of  the  company.*'  Orders 
made  by  the  Master  of  the  Bolls,  or  any  of 
the  Vice-Chancellors,  may  be  re-heard  be- 
fore the  Lord  Chancellor,  and  an  appeal 
lies,  from  all  orders  of  the  Court,  under  this 
act,  to  the  House  of  Lords. 

Such  is  the  general  outline  of  the  measure 
under  which  it  is  now  proposed  to  dissolve 
and  wind  up  insolvent  companies.  It  will 
be  observed,  that  neither  the  act  just  ad- 
verted to,  (7  &  8  Vict.  c.  Ill,)  nor  the  Act 
to  facilitate  the  dissolution  of  certain  Rail- 
way Companies,  (9  &  10  Vict.  c.  28,)  com- 
monly known  as  Lord  Dalhousie's  Act,  are 


in  any  manner  repealed  by  the  Dew  act, 
which  indeed  expressly  provides,  that  wboi 
a  fiat  has  issued  against  a  company,  no 
petition  shall  be  presented  for  dissolution 
and  winding  up  by  any  person,  but  the 
creditors'  assignees,  acting  under  the  direc- 
tion of  the  Court  of  Bankruptcy.  The  re- 
cent act  contemplates  those  numerous  cases 
in  which  co-contractors,  partners,  or  share- 
holders, may  deem  it  advantageons  that  the 
concerns  in  which  they  have  unfortonatelj 
engaged,  and  for  whose  debts  thej  are 
jointly  liable,  should  be  wound-up,  under 
the  superintendence  and  authority  of  the 
Court  of  Chancery,  but  it  gives  no  authority 
to  creditors  of  companies,  in  that  character, 
to  put  the  law  in  motion.  It  has  long  been 
the  subject  of  general  and  well-founded 
complaint,  that  the  remedies  which  the  law 
gives  to  bond  fide  creditors  against  joint- 
stock  companies  are  uncertain  and  in- 
sufficient, and  it  may  be  doubtful  whether 
the  powers  given  to  "  contributories  "  under 
this  act  might  not  have  been  advantageously 
extended  to  ascertained  creditors  ? 

It  would  be  premature  to  anticipate 
whether  the  machinery  supplied  by  this  act 
is  sufficient  to  insure  the  working  of  a 
system  so  novel  and  peculiar  as  that  which 
it  seeks  to  establish.  A  perosaJ  (d  its 
clauses  certainly  suggests,  that  although 
considerable  ability  was  employed  in  the 
construction,  there  is  a  deficiency  of  that 
minute  practical  knowledge,  a  disregard  of 
which  has  rendered  so  many  modern 
statutes  inoperative  or  unsatistactory  in 
their  operation.  The  adoption  of  expresr 
sions  so  unusual  in  acts  of  parliament  as 
the  word  "  contributory,"  the  phrase  "con- 
stitution of  a  company,"  and  various  others 
that  might  be  selected,  indicate  an  inattep- 
tion  to  the  established  roles  prevailing  ia 
the  construction  of  acts  of  parliament,  and 
beget  an  apprehension  that,  in  matters  of 
graver  importance,  precedent  and  anthoiitj 
have  not  been  kept  steadily  in  view.  It 
must  be  admitted,  on  the  other  hand,  that 
hardly  any  subject  could  be  pointed  cot 
upon  which  legislative  interference  "^ 
more  generally  felt  to  be  necessary,  and 
that,  considering  the  difficulty  and  noreltr 
of  the  experiment,  perhaps  the  course  of 
procedure  prescribed  by  the  act  is  as  little 
objectionable  as  any  that  could  be  devised. 
It  should  be  added,  that  the  Lord  Chan- 
cellor, with  the  advice  and  consent  of  the 
Master  of  the  Bolls  and  the  Vice-Chan- 
cellors, is  empow««d  to  make  rules  and 
orders  concerning  the  form  and  mode  ^ 
procedure,  and  t&  practice  to  be  obserred 
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by  the  Court,  or  before  the  Master,  which 
riiks  and  orders  are  to  be  submitted  to  par- 
liament. By  this  means  the  mode  of  pro- 
cedure under  the  act  may  be  moulded  and 
rendered  conformable  with  the  general  prac- 
tice of  the  Courts.  In  order  to  render  the 
alntract  of  the  provisions  of  the  act  already 
poblisbed  complete,  we  subjoin  a  summary 
of  the  ckuses  added  after  the  bill  was  laid 
OD  the  table  of  the  House  of  Commons,  and 
idiich  now  form  part  of  the  printed  act : — 

Sect.  2  enacts,  that  the  act  shall  apply  to 
ismng  companies,  and  to  benefit  building 
societies  not  duly  certified  and  enrolled  under 
the  statutes. 

Sect.  39  provides;  that  any  contributory 
who  shall  be  an  idiot  or  lunatic,  shall  be  repre- 
KDted  by  his  committee,  and  minors  by  their 
guardians. 

Sect  51  enacts;  that  all  criminal  proceed- 
ings OD  behalf  of  the  company  shall  be  prose- 
cuted by  and  in  the  name  of  the  official  manager, 
rust  a  contributory  of  the  company  or  any 
r  person. 

Sect.  121  confers  on  the  Lord  Chancellor 
the  power  of  appointing  any  number  of  persons 
he  thinks  fit  to  act  as  official  managers  under 
this  act. 

Br  sect.  123  the  district  commissioners  of 
the  Coort  of  Bankruptcy  and  the  judges  of  the 
County  Courts,  are  appointed  Masters  Extra- 
ordinaiy  of  the  Court  of  Chancery  for  the  pur- 
poses of  this  act,  and  any  matter  depending 
under  it  may  be  referrea  to  them,  with  the 
Bame  powers  and  authorities  given  to  the  Mas- 
ter;  the  chuse  further  provides,  that  the  pro- 
visions as  to  general  rules,  &c.,  are  to  apply  to 
such  district  commissioners  and  judges. 

And  sect.  127,  provides,  that  the  act  shall 
not  a^ply  to  Scotland. 

As  no  particular  period  is  prescribed  in 
the  act  for  its  operation  to  commence,  ac- 
cording to  the  ordinary  rule  it  comes  into 
force  finom  the  day  on  which  it  received  the 
Boyal  Assent,  which,  as  already  stated,  was 
the  14th  of  August  last. 

ILLEGALITY  OF  LOTTERIES  AND 
SWEEPSTAKES. 

Our  attention  has  been  directed  to  the 
neent  estension  of  the  practice  of  wagering 
on  horse-races,  by  means  of  what  are  called 
•weepstakes.  No  doubt  this  species  of 
gambling  has  been  set  on  foot  and  en- 
oonrag^,  ui  a  great  majority  of  cases,  by 
the  proprietors  of  publio-honses  and  taverns, 
with  the  view  of  inducing  parties  to  resort 
totheir  hooies,  and  partake  of  refreshment ; 
uot  we. are  quite  satiafied  many  persons 
mt  beoome  stakeholders^  as  weu  as  sub- 


scribers, to  adventures  of  this  description, 
who  are  unconscious  of  their  illegality,  and 
would  not  willingly  be  parties  to  any  trans- 
action prohibited  by  the  law. 

Persons  who  have  innocently  beoome 
parties  to  such  proceedings  will  probably 
be  surprised  to  learn,  and  persons  who 
have  not  yet  entered  into  such  transactions 
may  derive  some  benefit  from  being  in- 
formed, that  the  matter  has  been  under  the 
consideration  of  one  of  the  Superior  Courts 
of  Law,  and  that  a  subscription  sweepstake, 
the  event  of  which  depends  upon  a  legid 
horse-race,  has,  nevertheless,  been  expressly 
declared  to  be  within  the  prohibition  of  the 
Lottery  Acts,  10  &  11  W.  3,  c.  17,  and  42 
Geo.  3,  c.  119,  in  a  case  of  AllportY.Nuit, 
1  Com.  Bench  R.  p.  974.  The  reeulations 
under  which  money  was  subscribed,  as  dis- 
closed in  that  case,  are  similar  in  all  ma- 
terial respects  to  those  generally  adopted  in 
schemes  of  the  like  nature,  and  were  in 
substance  as  follow : — ^That  the  subscriber 
whose  name  should  be  drawn  out  of  a  box 
next  after  the  name  of  the  horse  drawn  out 
of  another  box,  which  horse  should  be 
plai^  first  in  the  race,  should  be  entitled 
to  receive  the  stakes.  In  an  action  by  the 
winner  to  recover  the  stakes  from  the 
holder,  the  illegality  of  the  transaction  was 
rehed  upon  as  a  defence.  On  the  part  of 
the  plaintiff,  it  was  ingeniously  argued,  that 
a  lottery  was  distingmshable  from  a  sweep- 
stakes m  this,  that  the  party  setting  up  a 
lottery  receives  from  the  purchasiBrs  of 
tickets  more  than  the  value  of  the  prizes, 
whereas  in  a  sweepstakes  all  the  money 
obtained  from  the  subscribers  is  paid  over 
to  the  winners.  But  even  if  it  should  be 
held  that  this  transaction  was  in  the  nature 
of  a  lottery,  yet  it  was  contended,  the 
statutes  for  the  suppression  of  lotteries 
were  to  be  restricted  m  their  construction 
to  lotteries  in  which  an  unfair  advantage 
was  taken,  and  did  not  render  illegal  a 
lottery  which  was  perfectly  fair.  The  Court 
of  Common  Pleas,  however,  was  decidedly 
of  opinion  that  effect  must  be  giyen  to  the 
dear  words  of  prohibition  contained  in  the 
act  10  &  ]  I  W.  3,  c.  17,  which  declared 
all  lotteries  nuisances,  and  imposes  a 
penalty  on  all  persons  who  shall  draw  at 
any  lottery.  The  42  Geo.  3,  c.  119,  waa 
directed  more  especially  against  that  apeciea 
of  lotteries  called  "little-goes,'*  but  it  also 
enacts  that  any  person  who  shaU  keep  open 
any  lottery  called  a  "little-go,"  or  any 
other  lottery  whatsoever^  not  authorised  b j 
act  of  parliament,  ahall  forfeit  500/.  Th« 
subsenption  sweepstakes  described  was  held 
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to  be  « latbery  inHtiin  the  express  wonbttid 
dbsr  intention  o^  the  statotes^  and  to  be 
therefore  illegtiL 

As  certain  parties  are  now  industriously 
engfaged  in  endeavouring  to  induce  persons 
to  subscribe  to  German  lotteries,  and  we 
presume  from  the  expenses  incurred  in 
printing  and  ad^ertisingi  that  the  specu- 
lation is  not  wholly  unsuccessful,  we  may 
observe,  that  in  1886,  a  statute  was  passed, 
(6  &  7  W.  4,  c.  66,)  which  is  still  in  force, 
''to  prevent  the  acbFertiring  of  foragn  and 
other  lotteries."  This  statute  provides, 
that  if  any  person  shidl  print  or  publish,  or 
cause  to  be  printed  or  published,  ai^  adver- 
tisement or  notice  concerning  or  in  any 
manner  relating  to  any  foreign  lottery,  or 
any  lottery  not  authorised  by  act  of  parlia- 
ment, eveiy  person  so  ofilHiding  shall,  for 
evepy  such,  offence,  forfeit  50/.  It  is  quite 
clear,  th«refore^  that  those  who  so  con-- 
siderately  propose  to  confer  on  her  Majesty's 
lieges  the  title  to  certain  chateaux  and 
seignories  on  the  banks  of  the  Danube  and 
the  Rhine,  by  means  of  lotteries^  are  offend- 
in^against  the  laws  of  this  country,  and  for 
this,  reason,  if  no  other,  should  be  looked 
upon  with  suspicion. 


OBJECnONilBLE  COVENANTS  IN 
LEASES. 


txmants-  compelled  to  employ  lano-^ 
lords'  solicitors. 

It  appears  that  the  practice  of  introduo* 
ing  a  covenant  into  a  large  class  of  leases, 
requiring  the  lessor's  solicitor  to  be  em- 
ploved  m  preparing  all  assignments  and 
undeivleases,  has  of  late  become  more  fre- 
quent ,  than  formeriy,  and'  pacticulariy  in 
numerous  building  leases* 

The  subject  having  been  brought  to  the 
netioe  of  the  Council  of  the  Incorporated 
Law  Society,  a  special  committee  was  ap- 
pointed to  inquire  into  the  praetioe,  and 
such  committee  hacving  made  their  report, 
the-  Council  took  the  subject  into  their 
consideration,  and  came  to  the  following 
conclusion  :•— 

^'That  whilst  the  Council  offer  no 
opinion  on  the  legality  >  of  the  covenant, 
they  consider  that  mich  covenant  is  highly 
ob^Honabloi  both,  ar  regarde  the  pmbUe 
and  thepn/eswm,'* 

The  practitioners  in.  general  ymH,  no 
adobt,  oencur-in  thisopinion,  anddisoounige 
the furdierintvodnetioB^of  sudi  restnetive 
danses.  The  usage  of  the  praftaaon  has^ 
bMrIoiig*eitiiliyrii«d$  tluiti:&ets«lkknp«of) 
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the  lessor  should  prepare  both-  lease  and 
counterpart  at  the  espense  of  the  lessee^ 
There  is  a  sufSdentraaatm  to  support  this 
usage,  as  the  lessor's  soHdtor  is  generally 
alone  in  possession  of  the  materials- requisite 
for  preparing  the  lease;  but  this  reason 
does  not  apply  afler  the  lease  has  been 
granted.  The  solicitors  for  lessors  should 
be  contented  with  the  advantage  thus  con- 
ceded to  them,  and  not  attempt  to  cany  it 
farther,  to  the  prejudice  of  their  bretluen 
in  general. 

We  are  aware  that  for  this,  as  for 
other  practices,  there  is  an  excuee,  tb 
not  a  justification.  We  understand  that 
some  parochial  and  other  boards  pay  a  veiy 
inadequate  remuneration  to  their  solidtots, 
and  purposely  attempt  to  compensate  them 
by  the  objectionable  means  of  these  op<^ 
pressive  and.  restrictive  provisions. 

Now,  in  the  language  of  the  resolution  of 
the  Incorporated  Law  Sodetv,  ** such. cote- 
nants  are  highly  objectionable,  bodi  as  re^ 
gards  the  public  and  ihe  pro/eseionJ' 

The  practice  is  objectbnable,asregard8  the 
pubhc,  because  it  effeets  no  ben^cul.  object 
to  the  tenant,  occasions  much  additional exK 
pense  and  trouble,  and  restrains  him.  in  the 
exercise  of  his  right  to  choose  his  own  solid* 
tor.  It  is  therefore  opposed  to  public  policy. 
As  regards  the  profession,  it  infringes  the 
wholesome  rules  that  solicitors  are  not  to 
encroach  on  the  province,  nor.  transact  buai- 
ness  directly  with,  the  clients*  of  each  other* 
It  has  the  effect  merely  of:  putting  uuhm^ 
into  the  podcets  of  a  few  solidtors  of  land- 
lords, instead  of  the  larger  number  who  aie 
concerned  for  the  great  body  of  tenants. 

With  respect  to  the  legality  of  the  cove- 
nant, it  may  be  compared  to  the  attempts 
made  in  some  parts,  of  the    countiy   to 
compel  a  purchaser  to  employ  the  vendor  s 
sohdtor  to  prepare  the  conveyance — a  oon- 
tract  which  a  Court  of  Equity  would  not 
enforce.     Suppose  in  the  present  case  that, 
notwithstanding  such  a  covenant,  the  lessee 
employed  his  own  solicitor  to  prepare  an* 
under-lease,  or  the  purchaser  of  the  l«ae- 
bold  interest  employed- his  solidtor  to  pre- 
pare the    assignment, --would,  this,  work 
«uch  a  forfdture-  as  a  Court  of  Law  or 
Equity  would  carry  into  effeot  ?     The  laodt- 
lord  may  restrainran  under-letting  w  assigiii^ 
ment  altogether,  or  may  naquirt  hishoeoflft 
to  be  obtained,  but. wo  qufistiea-.wisBthtt  hft. 
can  compel  the  tenwU,.  oc  his  nsnigmisj  tm 
employ  and.paw  his^.the  ]andhirdSsaoliiilto& 
Wetmst^  for  the  essdit.ofi.tho  jMinftiMiw, 
that  aoab  a/quastiDBrwilLnemK  bar  bro^gfafc 
into.Goust.. 
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LAW  OF  ATTORNEYS. 


PATMBNT  OF   COSTS    UNOBR    PROTEST. — 
TAXATION    BY   MORTGAGOR. 

TteE  number  jost  published'  of  Mr. 
Beavan's  Reports  contains  two  important 
judgments  of  the  Master  of  the  Rolls,, 
setting  forth  the  grounds  on  which  the 
Court  proceeds  in  ordering  the  taxation  of  a 
solicitor  s  coetft  qfier  payment*  Tho  first 
case  relates  alao  to  the  right  of  a  moiigagon 
to  tm  the  costs  of  the  mortgagee's  solicitor^ 
That  case  was  decided  on  the  28th  January, 
1847,  and  reported  in  the  Legal  Obsenrer 
on  the  27th  February.*  Mr.  Beavan's 
report  of  the  judgment  is  more  full  than 
ouiS!»  and^,  considering  the  importance  of  the 
subject*  we  shall  submit  the  principal  parts 
of  it  tDiour  readers. 

The  circumstaoces  of  the  case*  wisre  as 
follow : — ^The  mortgagor,  (Farlabean,)  in 
February,  1846,  amed  with  his  mort^igee 
that  the  property  which  had  been  mortgaged 
should  be  sold,  and  undertook  to  pay  *'  all 
Qsnal  and  fair  mortgagee's  costs  and 
charges*'*  Mr.  Harrison^  the  morlgagee*s 
solicitor,  on  the  16th  Oeteber,  (the  property 
hanngiboeQ  sold  in  pursuance  of  the  agra^- 
men^)  detirered  his  bill  of  costs,  amonnting 
ta  6SL  L^.,  to  the.  mortgagor's^  solicitors. 
Fimr  days  afterwards  they  stated  that,  as 
the  bill'  was  very  heavy^  and  tUeir  client 
acted  in  the  matter  as  trustee,  the  bill  would 
hare  to  be  taxed,  but  that  if  payment  were 
insisted  on,  the  amount  would  be*  paid  in 
full  under  protest..  On  the  5th. November, 
the  pusdiases  were  completed,  and  on  the 
same  day  another  bill  of  8/.  8*.  was  de- 
liTcrcd.  The  bills  were  objected  to,  but 
the  solicitor  refused  to  complete  without 
fbU  payment,  and  the  mortgagor  paid  it 
under  protest. 

The  Master  of  the  Boll3>  in  his  judgment, 
sud,  that  a  notion  psevailedtbat  whooe  costs 
hsTe  been  paid  the  transaction  may  be  ren- 
dered nugatory  without  anything  move*  to 
be  done  than  to  make  a  protest  at  the  time, 
and  afterwards  to  discover  that  there  were 
some  overcharges. 

"Protest,"  said  his  lordship,  "byitself  is  of 
no  value.  I  do  not  know  what  it  means,  except 
this,  that  the  party  paying  gives  notice,  that  he 
will  avail  himself  of  every  circumstance  in  the 
case  to  enable  him.  afterwards  to  upset  the 
transaction.  This  is  what  it  really  amounts-to, 
although  the  parties  try  to  give  it  a  larger 


-  His  lordship'then.  advtrtodLto  a  veryrpse- 
TslentnotioD,  that  an  order  (rftaacatiott  coutd)' 
be  obtained  where  a  billtwas  paid  of  a  greatsv^ 
amount  than  a  solioilor  woidd  be  allowed  on-: 
taxation,  if  that  payment  were  aceompauied: 
by  an  intimation,  of  an  intention  to>  tax  tbsi 
bill;  and  prooeeded  to  aaji*— 

"This  has  never  been  held;  it  has  always 
been  considered,  that  a  man  may  pay  to  a  so- 
licitor more  than  the  legal  charges ;  and,  if  he 
do  it  voluntarily,  and  without  circumstances 
affecting  the  solicitor  with  fraud,  or  improper 
conduct,  this  Court  will  not  afterwards  intor* 
fere." 

''This  petition  is  alao  misoenoeived  in  this 
respect :  it  preceedv  on  the  notion  that  a  mortp . 
gagoiv  having  settled  an  accouot.with  the  mQrt<* 
gjBgee,  and  paid  the  bill  of  the  mortgagee's  so- 
licitor,  is  entitled,  in  this  jurisdiction  by  peti- 
tion, to  quarrel  with  the  account  so  settled,  and' 
tax  the  costs  of  the  solicitor^  not  as  between* 
him  and  his  clienl,  the  moftgagee^  but  as  be«- 
tween  the  mortgagor  andi  mortgagee ;  and  fm»( 
ther,.thati£ chaiges  be.found  in  the,biU  of  coats- 
which  the  mortgagee  could  not,  maintaiD  iaasu 
account  between,  him  and  the  mortgagor,  they. 
are  to  be  disallowed.  Such  a  notion  is  entire^ 
errooeous,  and  so  much  of  this  petition  as  dfip^ 
pends  on  this  point  falls  to  the  ground.^ 

Thellifester  of  the  Rolletfaen  referred  to 
the  case  In  re  WelU,  (8  Bear.  41§,)  and' 
observed  that"— 

"  If  I  laid  down,,  as  has  been  supposed,  any 
such  proposition  as  this — that,  when  a  bill  has 
been-  delivered  a  full  fortnight  befora  the  ac^ 
counts  ware  to  be  settled*  and  where  every  oor 
portunity  Iws  been. given  to  enaoiinft  it  (I  do 
not  say  to  tax  it,  because  some  difficulty  might 
occur  m  the  vacations)*  a  tasation  may  be  ob^^ 
taiaed  by  merely  showing  overcharges, — ^if  I. 
laid  down,  any  such  thing,  I  think  the  case  was. 
wrongly  decided ;  but  if  I  held,  where  a  bill  of 
costs,  is  delivered  at  the  time  of  the  settlement^ 
and  an.  opportunity  to- examine  is  refused,  the 
solioitor  sayiog* '  you  must  either  pay  it,  or  the- 
settlement  of  the  matter  for  which  we  havamst^ 
cannot  be  completed^'— if  I  held*  I  say,  that  a 
payment  under  such  circumstanoes  of  preesuns 
cannot  prevent  a  taxation.  I  think  the  case  of 
In  re  IVelie  was  right,  and  I  will  make  alike. 
Older  under  like  circumstsnoes," 

In  conclusion  his  lordship  said ; — 

"  If  I  rightly  understood  the  flicts,  this  case 
is  reduced  to  one  of  simple  overchar^,  in  a- 
bill  delivered  more  than  a  fortnight  b^ore  tfaie 
transaction  was  completed.  If  that  be  so,  even- 
if  overcharges  do  exist,  I  do^not  think,  it  is  ft 
proper  reason  to  open,  the  b^,  and  order  a.  tax- 
ation ;  and  this  petition,  must,  therefore,,  be 
dismissed  with  costs.'*  >» 
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In  anoHier  case,  the  petitioner,  (a  Mr. 
Poore,)  in  August,  1846,  became  entitled 
to  a  snm  of  money,  amounting  to  16,666/1, 
standing  in  the  name  of  four  trustees,  who, 
at  his  request,  agreed  to  execute  a  power  of 
attorney,  on  his  givine  them  a  proper  re- 
lease. Mr.  Neate,  the  respondent,  who 
acted  for  three  of  the  trustees,  delivered  on 
the  27th  November  his  bill  for  preparing 
the  release,  &c.,  amounting  to  16/.  Ss,  6(f., 
which  was  objected  to  by  Mr.  Waugh,  the 
solicitor  of  the  petitioner,  the  cestui  que 
trust.  The  fourth  trustee  was  represented 
by  another  solicitor.  On  the  10th  of  Dec. 
it  was  paid,  after  some  deductions;  Mr. 
Neate  declining  to  deliver  over  the  power  of 
attorney,  unless  on  payment  of  costs.  Mr. 
Poore,  on  the  8th  Jan.,  then  presented  a 
special  petition  to  tax  the  bill,  on  the 
ground  that  it  had  been  paid  under  pres- 
sure, and  after  protest,  and  because  it 
contained  unreasonable  and  extravagant 
charges,  and  also  because  the  cestui  que 
trust  had  been  put  to  the  expense  of  two 
sets  of  costs,  in  consequence  of  the  employ- 
ment by  the  trustees  of  two  solicitors. 

The  Master  of  the  Rolls  said,  that  in  this 
case  the  relation  of  trustee  and  cestui  que 
trust  existed  betvreen  four  persons  and  the 
petitioner  Poore;  the  relation  of  solicitor 
and  client  between  Neate  and  three  trustees ; 
and  the  relation  of  solicitor  and  client  be- 
tween the  fourth  trustee  and  other  soticitors. 


''The  petition  prays,  that  a  bill  which  has 
been  paia  may  be  taxed ;  and  it  is  asked,  that 
I  may  adhere  to  the  i^neral  rule,  that  a  paid  bill 
ma^  be  taxed,  unless  there  be  some  reason 
against  it.  There  is  no  such  general  rule.  The 
general  rule  is,  that  a  paid  bill  is  not  to  be  re- 
ferred for  taxation,  and  a  case  is  taken  out  of 
that  rule  only  by  special  circumstances  and  on 
special  grounds.  It  is  not  the  rule,  that  special 
reasons  ought  to  be  shown  why  a  bill  is  not  to 
be  taxed,  but,  on  the  contrary,  why  a  bill  ought 
to  be  taxed." 

*'  I  think  that  the  petitioner  has  been  sub- 
jected to  considerable  hardship,  because,  by 
this  want  of  agreement  between  the  trustees, 
he  has  had  to  pay  two  solicitors  when  one 
might  have  been  sufficient.  He  comes  as 
cestui  que  trust,  asking  that  the  bill  may  he 
taxed ;  the  taxation  is  to  take  place  not  as  be- 
tween him  and  the  solicitor,  out  as  between 
the  solicitor  and  the  trustees,  his  clients;  and 
the  Question  is,  whether  the  trustees  themselves 
could  obtain  tiie  order,  which  is  now  asked, 
not  by  them,  but  by  a  party  deriving  his  power 
to  tax  solely  under  the  statute. 

"I  have  stated,  over  and  over  again, that  the 
statute  does  not  alter  the  relation  between  so- 
licitor and  client ;  and  thongh  it  gives  the  cestui 
que  trust  a  right  to  tax  a  bill  which  is  payable 
ont  of  his  monies,  yet  it  does  not  entitle  him  to 


say,  that  the  solicitor  is  not  entitled  to  nam 
all  that  is  due,  as  between  him  and  the  tros- 
tees,  his  clients." 

''The  bill  was  delivered  on  the  27th  of  No- 
vember. It  was  the  subject  of  considerable 
discussion ;  some  part  was  taken  off,  and  the 
bill  was  paid  on  the  10th  of  December,  under 
protest.  Protest,  I  must  again  repeat,  is  no- 
thing, unless  there  are  other  circumstances 
which  justify  a  taxation  after  payment.  It  is 
material  only  as  showing  that  the  parties  are 
inclined  to  quarrel  with  the  bill ;  but  I  do  not 
know  what  it  amounts  to,  except  as  notice  to 
quarrel  with  the  bill  if  the  facts  make  it  expedi- 
ent and  right  to  do  so.  Then  as  to  the  em- 
ployment of  two  solicitors,  have  I  aright,  under 
the  statute,  to  visit  upon  the  solicitor  employed 
by  three  trustees,  the  consequence  of  a  disa- 
^cement  with  the  fourth,  and  that  too  at  the 
instance  of  the  cestui  que  trust,  who  has  no  such 
right  under  the  statute:  and  has  the  cestui gve 
trust  a  right  to  say  to  the  solicitor  employed  by 
the  trustee,  '  you  shall  not  have  what  you  have 
earned  from  your  client,  because  it  would  not 
be  allowed  as  between  me  and  my  trustees?'  I 
think  not.  The  petitioner  has  misconceived 
his  rights,  and  his  petition  must,  therefor^  be 
dismissed  with  costs,^ 
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On  the  28th  of  June,  at  the  Freemasons' 
Tavern,  took  place  the  16th  Anniversary  Dinner 
of  this  Institution.  Sir  F.  THBaioia  was  in 
the  Chair,  surrounded  by  numerous  influeatial 
members  of  the  profession.  Amongst  the 
barristers  we  observed,  Mr.  Daniel,  Mr.  Bilton, 
Mr.  Freshfield,  jun.,  (formerly  the  Bank  so- 
licitor,) Mr.  Russell  Gumey,  Mr.  Humfrey, 
Mr,  Smythe,  Mr.  Southgate,  Mr.  Steere,  Mr. 
W.  H.  Watson,  and  Mr.  Willes. 

The  attorneys  assembled  in  great  numbers : 
amongst  them  were  Mr.  BamweU,  Mr.  BebV, 
Mr.  Bird,  Mr.  T.  H.  Bower,  Mr.  C.  H.  Bower, 
Mr.  Boys,  Mr.  C.  Brown,  jun.,  Mr.  E.  B. 
Church,  Mr.  G.  Cox,  Mr.  G.  S.  Ford,  Mr. 
Gaines,  Mr.  Gatty,  Mr.  Hall,  Mr.  R.  Hall,  Mr. 
Hawkins,  Mr.  Hayes,  Mr.  Jennings,  Mr. 
Jones,  Mr.  Lavell,  Mr.  Lewis,  Mr.  Maugham, 
Mr.  J.  M.  Morris,  Mr.  Ommanney,  Mr.  C. 
Parker,  Mr.  Secondary  Potter,  Mr.  Reid,  Mr. 
J.  Rose,  Mr.  C  Sawbndge,  Mr.  Stocker,  Mr. 
Twisden,  Mr.  J.  Watson,  Mr.  Weatmacot^ and 
Mr.  Westwood. 

There  were  about  300  present. 

The  Chairman  proposea  the  usual  loyal  toasts, 
with  many  appropriate  and  just  remarks,  which 
were  responded  to  most  cordially. 

The  Annual  Report  of  the  Society's  proceed- 
ing was  then  read  by  the  secretary.^ 

Sir  Frederick  Thesiger,  in  proposing  "Pros- 
perity to  the  United  Law  Clerks'  Society,"  stated, 
that  although  the  Report  they  had  just  heard 


«  Jfi  re  Neate,  10  Beav.  181. 
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enumerated  claims  on  the  Society  which  &r  ex- 
ceeded those  of  other  years,  it  appeared  to  him 
those  claims  were  the  subject  rather  of  con- 
Kratolation  than  discouragement.  If  the  Re- 
])ort  had  stated  any  diminution  of  the  contribu- 
tions to  the  Society,  that  circumstance  would 
indeed  haire  been  a  symptom  that  the  Society 
was  not  so  prosperous  as  it  had  been  in  former 
jrears.^  The  increased  expenditure  proved  that 
Its  objects  had  been  carried  out  to  their  fullest 
extent,  whereby  its  advantages  became  more 
apparent  to  the  profession.  It  was  not,  there- 
fore, a  subject  for  despondency  but  of  encou- 
ragement for  increased  exertion;  and  the  various 
instances  in  which  persons  had  been  obliged  to 
resort  to  the  funds  of  the  society,  showed  its 
importance  on  the  one  hand,  whilst  the  dona^ 
tbns  of  the  several  branches  of  the  profession 
showed,  on  the  other,  the  interest  that  was 
felt  in  its  welfare.  It  was  quite  impossible  to 
over-estimate  the  benefits  of  societies  of  this 
description: — in  the  first  place,  they  induced 
those  habits  of  prudence  and  principle  which 
were  essential  to  the  formation  of  the  moral 
character,  and  then  they  provided  for  those 
calamitous  events  to  which  all  were  liable. 
Although  he  was  not  disposed  to  substitute 
prudence  for  the  moral  virtues,  yet  he  felt  satis- 
fied that  no  moral  virtue  could  exist  whose 
foundation  was  not  deeply  laid  in  prudence ; 
and  when  they  considered  the  adversities  of 
this  life,  and  the  unexpected  events  with  which 
the  most  prosperous  of  them  might  be  visited, 
and  from  which  none  were  exempt,  what  could 
be  more  admirable  than  the  proposal  to  meet 
those  chances  which  might  happen  to  them  all, 
and  for  which  they  ought  to  provide,  as  inci- 
dental to  their  common  lot]?  There  was  an  ad- 
ditional advantage  enjoyed  by  this  united  So- 
ciety :  Union  was  strength  not  merely  in  a  phy- 
I  it  was  moral  strength.  OBuch.  mem- 


ber had  an  interest  in  the  common  character  of 
all,  and  such  social  societies  produced  that  ad- 
vancement of  moral  character  which  it  was  so 
important  on  every  account  should  take  place. 
Every  member  of  the  profession,  and  especially 
(if  he  might  be  permitted  to  use  the  phrase) 
the  higher  branches  of  the  profession,  should 
feel  it  a  duty  to  countenance  and  support  a  so- 
ciety of  this  description,  because,  although  its 
advantages  began  at  what  might  be  called  the 
lowest  daes,  its  influence  extended  even  to  the 
highest,  for  it  was  quite  impossible  to  improve 
one  part  of  the  profession  without  every  person 
feeling  the  advantage  of  it.  It  was  very  grati- 
fying to  find,  by  a  perusal  of  the  report,  that 
toe  example  which  had  been  afforded  by  this 
Society  was  likely  to  be  followed  by  penons  in 
the  same  state  of  life  as  themselves,  and  that 
requests  had  been  made  from  Manchester  and 
other  places,  for  particulara  of  the  Institution, 
in  order  that  their  example  might  be  followed 
elsewhere.  When  he  considered  the  usefulness 
of  the  Society  whose  annivenary  they  were 
met  to  celebrate,  he  sincerely  trusted  it  might 
continue  to  flourish,  and  that  all  who  had  the 
power,  the  influence,  and  the  means,  would  feel 
It  always  to  be  thdr  duty  to  support  it  to  the 


utmost.  With  this  deep-seated  conviction  of 
the  worth  and  excellence  of  tiie  Society,  he 
hoped  it  would  enjoy  a  long-continued  and 
lasting  prosperity. 
The  hst  of  donations  having  been  read. 
The  Chairman  again  rose,  and  stated,  that  he 
had  a  very  munificent  donation  topresent,  with 
which  he  had  been  entrusted.  Those  present 
were  probablv  awara  of  his  friend  Mr.  Chilton 
having  brougnt  an  action  against  the  London 
and  Crovdon  Railway  Company,  and  that  he 
(Sir  F.  Tnesiger)  had  the  honour  of  being  his 
counsel.  Mr.  Chilton  never  intended  to  put 
one  farthing  of  the  damages  in  his  pocket,  and 
after  satisfying  the  expenses  to  which  he  had 
been  put,  and  which  he  had  an  undoubted  right 
to  do,  he  determined  to  appropriate  the  sur- 
plus in  gifts  to  different  benevolent  institutions, 
and  had  entrusted  him  wiUi  a  cheque  for  60/. 
for  the  funds  of  this  Societv.  He  had  thought 
the  act  so  good  that  he  haa  been  endeavouring 
to  penuaiM  some  of  his  friends  around  him  to 
expose  themselves  to  a  similar  inconvenience, 
and  to  pay  over  the  damages  they  might  re- 
cover to  the  Society,  but  he  had  not  been  able 
to  persuade  any  of  them  to  do  so,  and  he  was 
afraid  that,  so  far  as  regarded  donations  of  this 
kind,  they  must  confine  themselves  to  the  very 
liberal  one  of  Mr.  Chilton  1 

Mr.  Watson,  Q.  C,  then  proposed  the  health 
of  the  Lord  Chancellor,  Lord  Lyndhurst,  and 
the  other  patrons  of  the  Society.  The  learned 
gentleman  commented  upon  the  virtues  and 
talents  of  the  two  eminent  personages  who  were 
the  patrons  of  the  Institution,  whose  judgments 
would  ^o  down  to  posterity  with  those  of  Lord 
Hardwicke  and  I^rd  Eldon.  He  observed, 
that  amongst  the  names  of  the  Society's  patrons 
who  had  presided  at  its  anniversaries  since 
1832,  were  those  of  eminent  members  of  the 
profession  who  would  have  given  character  and 
distinction  to  any  society.  But  he  wished  to 
impress  upon  tne  members  that  their  real 
patrons  were  their  Committees  and  Stewards, 
who  had  brought  the  Society  successfully 
through  so  many  years,  and  whose  exertions 
had  raised  it  to  its  present  prosperous  posi- 
tion. He  obaer?ed,  tnat  in  the  past  year  alone 
the  Society  had  expended  1,35  W.  I4s,  in  assist- 
ing members,  non-memben,  their  widows  and 
families ;  he  wished  all  to  consider  how  much 
distress  and  suffering  had  been  alleviated  by  the 
great  assistance  the  Society  had  thus  afforded. 
The  officera  had  shown  great  eneigy  and  skill 
in  conducting  the  affaira  of  the  Society,  and 
their  exertions  had  been  rewarded.  He  hoped 
the  Society  would  also  promote  the  individual 
welfare  of  the  memben,  who  should  not  for- 
get that  in  this  favoured  country  eveiy  position 
of  honour  might  be  obtuned  by  prudence  and 
honourable  conduct.  Lord  Somera  and  Lord 
Hardwicke  were  both  law  clerks,  and  they 
owed  their  exalted  positions  and  lasting  fame  to 
thnr  own  untiring  industry  and  indomitable 
perseverance,  accompanied  by  unimpeachable 
integrity,  without  which  no  permanent  pros- 
perity could  be  expected. 
Mr.  JUus^  GfHrney,  in  proposing  the  beatth 
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of  tbe  Ju^es  of  England,  stated,  that  in  sueb 
an  amemWy  fenr  |>reparatory  observalaons  were 
necesBary  to  introduce  such  a  toast.  The 
judi^es  of  this  country^  were  not  only  celebrated 
tor  wisdom  and  leanung,  bnt  for  their  int^pity 
•nd  independence.  Eirery  one  who  came  in 
contact  with  them  agreed  in  this  opinion.  He 
was  pleased  to  see  that  they  were  also  beneTO- 
knt  and  ^nnsiderate,  and  notwithstanding  their 
high  position,  they  were  not  indifferent  to  the 
claims  of  a  Society  like  the  present,  for  almost 
"without  exception  they  were  to  he  nnmbei«d 
amongst  the  Society's  patrons.  They  supported 
it  by  their  contributions  and  countenanced  its 
IMTOceedings  by  their  frequent  presence. 

In  introducing  the  toast  of  "The  Bar  and 
^Profession," 

Mr.  Frtihfield  stated,  he  mpposed  it  would 
be  conceded  that  30  years'  practice  as  a  solici- 
tor would  entitle  him  to  propose  the  health  of 
the  Bar.  He  now  belonged  to  that  learned 
body,  and  though  only  an  honorary  barrister, 
he  tnougkt  that  would  warrant  him  in  propos- 
ing the  profession.  Little  need  be  said  for  the 
bar :  they  could  speak  well  for  themselves.  To 
the  professional  aid  of  the  bar  every  member 
of  society  was  entitled.  Their  lives,  their  cha- 
racter and  property  were  often  dependent  on 
the  indepenaence,  the  ability,  and  the  seal  of 
their  advocates.  The  profession  at  large,  the 
attorneys  and  solicitors,  also  were  entitled  to 
much  esteem.  In  them  were  reposed  the 
secrets  of  families,  and  were  that  confidence 
violated,  what  irreparable  injury  would  often 
result !  Individuals  and  families  might  often 
be  ruined.  He  was  pleased  to  see  that  the 
profession,  of  which  he  was  formerly  a  member, 
were  also  benevoiant,  and  that  they  were,  as 
thev  ought  to  be,  the  supporters  of  this  useful 
and  important  society,  established  for  the  as- 
sistance of  their  clerks.  He  admired  the  com- 
pr^ensiveness  of  the  Institution,  in  affording 
assistance  in  almost  all  cases  which  the  necee- 
sities  of  the  law  clerks  required,  and  hailed  the 
beneficial  influence  it  coxdd  not  fail  to  exercise 
over  the  character  and  conduct  of  its  members, 
united  as  they  were  for  promoting  their  moral 
•and  social  advancement. 

Mr.  Huntfrey  returned  thanks  for  the  Bar, 
stating  that  he  thought  many  of  them  would 
retire  from  that  meeting  better  and  happier 
men.  He  considered  it  a  source  of  cougratula- 
OioQ  that  the  Society  had  not  started  at  once 
.into  the  good  graces  of  the  profession,  but 
^dually  obtatnod  its  support  from  the  convic- 
tion of  its  utility.  He  had  never  been  nresent 
bcfiore,  but  he  stnceraly  .hoped  he  shoulu  often 
meet  them  tfaera  again.  Me  was  much  pleased 
at  the  spirit  which  seemed  to  influence  the 
imeeting.  Every  man  could  not  be  eloquent 
and  .great,  but  it  was  'given  to  every  one  to  be 
honest,  industrious,  and  assiduous:  to  fulfil 
-hpynly  and  jisrsevenngly  the  dutiea  of  his 
'StaHion.  The  booety  afforded  to  its  members 
la  vastramoont  of  goiod*  and  ahut  out  an  equal 
fflsnount  9i  evil.  Tht  pvofesaion  ought  to  sup- 
port the  Institution,  but  ^raemben  must  look 
'JI»theBiieifM.iDrAts  chief  aupport.    In  ditftress 


you  have  a  right  to  dsum  assistance,  not  as  a 
matter  of  charitv,  but  as  a  matter  of  right- an 
indefeasible  rignt,  not  dependent  upon  the  car 
price  or  mistake  of  any  one.  There  are  many 
members  who,  when  afflicted,  do  not  need 
assistance,  but  many  more  do,  and  thevcan 
have  recourse  to  the  funds  without  sofleriDg 
for  an  instant  the  painful  suspense  that  the  re- 
quired aid  may  be  refused.  The  Bar  as  abodv 
would  rejoice  the  more  the  Society  prospered. 
He  was  delighted  at  witnessing  its  success, 
and  hoped  it«woo]d  long  flourish  and  prosper. 

Mr.  Holtne  Bower  returned  thanks  (or  his 
branch  of  the  profession,  and  warmly  com- 
mended the  Society  and  the  good  conduct,  in- 
telUgence,  and  zeal  of  the  Law  Clerks. 

Mr.  Steere  {Hroposed  the  health  of  the 
Trustees,  with  several  appropriate  observations 
on  the  important  duties  which  devolved  upon 
them,  and  which  they  had  kindly,  and  he  need 
not  say  faithfully,  discharged  from  the  very 
commencement  of  the  Societv. 

Mr.  B,  B.  Chweh  returned  thanks,  and,  after 
apologizing  for  their  absence,  remarked  that 
although  the  Trustees  WfiT^  no  longer  active 
members  of  the  profession,  they  stili  aSii  ^  deep 
interest  in  the  wdfare  of  the  Society,  and  woc!d 
feel  gratified  for  the  honour  conferred  upon 
theuL  They  looked  back  with  sincere  pleasuie 
at  what  thev  had  done  for  the  Society,  and 
considered  their  connexion  with  it  as  amongat 
the  most  hap|^  incidents  of  their  hves. 

Mr.  Huvtfrey,  in  proposing  the  health  of  the 
Chairman,  said,  that  there  was  one  only  toaat 
that  would  justify  the  liberty  he  had  taken  in 
again  addressing  the  meeting,  and  that  was,  the 
health  of  their  and  his  excellent  and  learned 
friend  Sir  Frederick  Thesiger-  It  wouki,  no 
doubt,  be  advantageous  to  the  Society  that 
they  had  on  that  occasion  so  distinguished  an 
individual  to  preside  over  them ;  he  had  had 
the  pleasure  and  the  honour  of  knowinf;  him 
for  a  period  of  25  years,  and  ventured  to  say, 
and  he  wished  that  he  could  say  it  in  the 
hearing  of  the  whole  profession,  that  a  more 
excellent  lawyer,  a  more  high-minded  gentle- 
man, a  more  kind-hearted  and  humane  man 
was  not  to  be  found  within  the  wide  range  of 
that  (MTofession  to  which  they  respectively  had 
the  honour  and  the  happiness  to  belong.  He 
had  seen  him  working  his  way  by  honourable 
and  independent  exertions  to  the  highest  plaoes 
in  the  profession.  He  had  seen  him  succes- 
sively filling  oflices  which  ultimately  raiaed 
him  to  the  .highest  law  ofiice  of  the  Crown, 
with  the  greatest  dignity  and  courtesy  of 
manner,  with  the  moat  zealous  regard  to  the 
interest  of  the  Crown,  but  with  the  most  obr- 
fui  and  anxious  attention  to  the  liberty  of  the 
subject,  lliey  had  seen  him  in  authoritjr  filling 
the  highest  offices  with  the  greatest  distioctipn, 
and,  if  he  would  forgive  him  for  saying  it) 
they  had  seen  snatched  from  his  grasp  hy  an 
accident  the  honour  of  filling  almost  the 
highest  office  in  the  profession  to  which  he 
had  honourably  aspked.  Out  of  offioe  they 
had  seen  him  the  stflae  highHoinded  penon, 
•Budhe  vvntiimd  jto  ei^y  that  Ihow  Jwho  knt^ 
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Jiim  best  had  never  heard  one  word  of  repiniag, 
but  he  had  gone  on  in  the  same  honourable 
course  previously  pursued  by  him  in  his  pro- 
fession, of  which  he  would  still  be  one  of  the 
brii^btest  ornaments. 

The  toast  was  most  heartily  and  unanimously 
received  by  the  meeting. 

Sir  F.  Tktsiger,  in  returmng  thanks,  st&ted, 
that  when  he  consented  to  preside  over  that 
meeting  ke  liilly  expected  that  the  ordinary 
compliment  would  be  paid  to  him  which  every 
chairman  had  receivea,  bnt  he  was  wholly  un- 
prnuredfor  the  enthusiasm  with  which  they 
oad  received  the  proposal  of  his  health;  he 
blew  how  often  a  gonerons  impulse  runs  like 
ekctricity  tfaroogh  an  assembly;  he  lo<^d 
within  himself  to  see  if  he  was  worthy  of  the 
compliment  which  had  been  paid  to  him;  and, 
although  he  could  not  acknowledge  that  he 
was  entitled  to  it,  yet  he  could  not  but  feel  that 
they  perceived  something  in  his  conduct  which 
made  them  agree  with  his  learned  friend.  It 
was  true  that  they  had  been  long  together  in 
the  profession,  and  what  he  was  and  what  he 
had  been  was  known  to  all;  he  believed  all 
the  credit  which  he  could  daim  arose  from  the 
fact  that  he  had  always  had  the  strongest 
regard  for  his  nrofession,  and  had  shown,  as 
bi  as  he  was  sole,  an  anxious  desire  to  pre- 
serre  its  high  and  honourable  character.  He 
felt  that  the  current  of  circumstances  had 
placed  him  at  the  head  of  the  profession,  but 
he  had  never  been  disposed  to  ascribe  to  merit 
what  had  been  principally  the  work  of  Provi* 
dence ;  he  might  have  felt  proud  of  the  position 
in  which  he  was  placed,  but  he  trusted  he  had 
aerer  shown  any  undue  elation;  he  hoped 
he  had  never  exhibited  to  his  professional 
brethren  any  but  the  kindliest  feelings,  which 
they  had  always  shown  to  him.  His  learned 
frieod  had  thought  proper  to  refer  to  an  event 
which  in  a  few  days  bad  deprived  him  of  one 
of  the  most  exalted  offices  of  the  profession, 
and  had  complimented  him  upon  the  manner 
ill  which  he  bore  the  disappointment.  He  had 
been  foTtnnate  throughout  life,  and  hoped  he 
*was  grateful  for  it ;  weak  and  miserable  indeed 
should  he  have  shown  himself  in  character  and 
fflmd,  if  he  could  not  endure  unmoved  that 
disappointment  which  it  was  the  lot  of  mortals 
to  endure ;  he  was  proud  to  think  that  he  had 
filled  some  of  the  most  distinguished  offices  in 
Aeir  most  distinguished  profession,  and  when 
the  hour  arrived  to  render  his  office  to  more 
successful  competitors,  he  trusted  he  had  re- 
ngned  it  without  the  smallest  mortification; 
bad  he  done  otherwise,  he  should  feel  himself 
disentitled  to  the  esteem  of  his  prdfessional 
fnends.  Life  was  barren  indeed  without  the 
good  feeling  of  those  with  whom  we  associate. 
I^oridence  had  decreed  their  good  opinion  to 
be  one  of  the  highest  rewards  we  can  have ; 
•and  he  wished  that  he  could  on  the  present 
occasion  express  to  them  otie-half  of  what  he 
fdt;  bat  as  thatwas  impossible,  he  must  assure 
them  from  the  depths  of  his  heart  that  the  re- 
^Hection  of  that  darwotdd  make  a  deep  im- 
pression ofn  his  mxnd^  and  he  should  feel  that 


in  whatever  ciroamstances  he  might  be  placed 
through  life,  the  pleasant  recollections  of  that 
evening  could  not  be  effaced  from  his  memory. 

MOOT  POINTS. 


CONVKYANCS  WITHOOT   CON8IDBBATXON. 

Thb  answer  of  "T.  W.  H."  (p.  349)  to  tiie 
query  of  "  Civis,"  (p.  309,)  appears  incomct. 

The  Question  is  this  : — ^Anne,  being  the  de- 
visee ot  a  freehold  estate,  and  having  a  sister 
Mary,  who  is  the  wife  of  John  Cox,  was  per- 
suaded by  Cox  about  10  [query,  16,  see  3  &4 
W.  4,  c.  74,]  years  ago  to  levy  a  fine  and  con- 
vey tiie  property  to  Cox  and  wife  under  the 
[query,  ndsej  pretence  that  the  testator  in- 
tended the  latter  to  have  the  property. 

Q.  Is  the  transaetion  valid,  or  can  it  be  set 
aside  in  equity  ? 

Now,  I  should  suppose  that  even  between 
the  parties  themselves  the  false  statement 
would  violate  the  whole  transaction,  but  being 
only  a  common  lawyer,  I  cannot  answer  to  this 
point.  It  seems  clear,  however,  that  even  if 
the  conveyance  be  valid  as  between  the  parties, 
it  mav  be  overreached  bv  means  of  a  sale  to  a 
friencUy  purchaser,  and  that  the  intervention  of 
fine  does  not  (as  ''T.  W.  H."  thinks)  make 
any  difference. 

The  well-known  statute,  27  Eliz.  c.  4,  makes 
void  all  voluntary  convevances  as  against  sub- 
sequent purchasers.  Mr.  Burton  says  : — "It 
has  been  repeatedly  decided,  that  a  voluntary 
conveyance  is  void  under  this  act  against  a 
purchaser,  though  he  had  notice  of  it  before  his 
purchase ;  the  consequence  of  which  is,  (though 
probably  never  intended  by  the  legislature,) 
that  it  ts  impossible  to  make  an  absolutely  irre- 
vocable free  gift  of  lands  or  tenements.  (Bur- 
ton's Comp.  pi.  225.)  .  The  rule  prevails  both 
at  law  and  in  equity,  see  fully,  Sugden's  V.  &  P. 
924  to  944,  (nth  ed.);  Story's  Equity  Jur. 
sect.  425,  426 ;  1  Smith's  Leading  Cas.  13. 

It  was  laid  down  as  long  ago  as  44th  Eliz., 
that  a  fine  levied  in  contravention  of  the  act  is 
inoperative.  Bee  Fermor  s  ease,  3  Coke's  Rep. 
80,  a. ;  see  the  notes  in  Thomas's  edit. ;  also, 
Bayley  on  Fines,  &c.  127, 128 ;  Shepp.  Touchst. 
19. 

LBABBHOLDB^ — ^HOUTOAOB. 

With  reference  to  the  query  of  *'  L."  (p. 
348,)  it  is  clear,  that  if  the  mortgage  were  a 
legfid  one  and  duly  executed,  the  mortgagee  be- 
came assignee  of  the  reversion,  and  entitled,  as 
soon  as  the  mortgagor  made  default,  to  have 
the  full  rent  paid  to  him  as  such  assignee.  No 
attornment  from  the  tenant  was  necessary,  nor 
could  any  arrangement  between  the  tenant  and 
the  mortgagor  prejudice  the  mortgagee's  right, 
unless  the  totter  were  guilty  of  fraud,  actual  or 
constructive.  A  mortgagor  in  possesskm  is  at 
tow  a  mere  bsdliff  or  receiver,  without  Itobility 
to  account   Watk.  Conv.  by  White,  15. 

Special  Plbadbr. 
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TesHmorUal  to  Lord  ChirfJuiiiee  Undal.'^S^mor  Courts :  Rolls. 


TESTIMONIAL  TO  LORD  CHIEF  JUS- 
TICE TINDAL. 

A  PUBLIC  meeting  of  the  inhabitants  of 
Chehnsford  and  its  neighbourhood  was  held  at 
the  Shire  Hall»  on  the  19th  August,  to  con- 
sider of  some  fitting  testimonial  to  the  memory 
of  their  respected  townsman,  the  late  Lord 
Chief  Justice  Tindal.  Many  of  the  clergy,  the 
leading  solicitors,  and  a  considerable  number 
of  the  most  respectable  inhabitants  were 
present.  The  Rev.  C.  A.  St.  John  Mildmay 
took  the  chair. 

The  first  resolution  was  ably  proposed  by  Mr. 
Bartlett,  one  of  the  oldest  members  of  the  pro- 
fession in.  Chelmsford,  and  seconded  by  Mr. 
Chalk  :^ 

"That  this  Meeting  entertaining  a  h^^h 
sense  of  the  great  ability,  distinguished  attain- 
ments, and  exalted  character  of  the  late  Right 
Honourable  Sir  Nicholas  Conyngham 
Tindal,  Knight,  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  and  being  desirous  of 
transmitting  to  posterity  the  knowledge  and 
recollection  that,  to  the  town  of  Chelmsford, 
belongs  the  boast  of  having  been  the  birth- 
place of  one  whose  character  and  reputation^ 
m  the  high  and  important  office  to  which  he 
attained,  reflect  honour  on  his  country,— is  of 
opinion  that  this  object  cannot  be  better  in- 
sured than  by  erecting  in  this,  his  native  place, 
a  Statue  expressive  of  the  high  estimation  in 
which  his  memory  is  held." 

Mr.  G^pp  supported  the  resolution,  and  re- 


lated several  interesting  anecdotes  of  the  late 
Chief  Justice. 

The  next  resolution  was  moved  by  Mr. 
Round,  and  seconded  by  Mr,  Baker . — 

"That  in  order  to  carrv  out  the  foregoing 
resolution,  a  subscription  oe  entered  into,  ana 
a  Committee  formed  of  the  following  gentle- 
men, viz. :— The  Rev.  C.  A.  St.  John  Mildmay, 
Mr.  Bartlett,  Mr.  William  Baker,  Mr.  Tbomai 
Durrant,  Mr.  Edward  Butler,  and  the  Secre- 
taries and  Treasurers,  with  power  to  add  to 
thttr  number  (three  of  whom  shall  form  a 
ouorum) ;  and  the  Inhabitants  of  the  Town  of 
Chelmsford,  and  the  Nobility,  Clergy,  and 
Gentry  of  the  County,  be  respectfully  invited 
to  subscribe." 

The  folloi^ng  resolution  was  proposed  by 
Mr.  Butler,  and  seconded  by  Mr.  Moss  .— 

"That  Mr.  T.  M.  Gepp  and  Mr.  Gtargt 
Meggy  be  requested  to  act  as  joint  Secretaries; 
and  Mr.  W.  M.  TufheU  and  Mr.  Chalk  u 
joint  Treasurers." 

The  Rev.  A.  Pearson  and  Mr.  Dfirm^  moved 
and  seconded  the  following  resolution : — 

"That  these  resolutions  be  advertised  in  the 
county  papers,  and  printed  copies  be  circulated 
generally  throughout  the  county." 

Mr.  Veley  proposed,  and  the  Rev.  C.  R. 
Muston  seconded  the  resolation : — 

"That  the  thanks  of  this  meeting  be  ffiven  to 
the  Rev.  C.  A.  St.  John  Mildmay  for  bis  able 
and  efficient  conduct  in  the  chair.'' 

A  liberal  subscription  was  commenced.  We 
shall  shortly  return  to  the  subject,  and  gladly 
lend  our  aid  in  promoting  the  object  in  view. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

RBPORTBD  BY  BARRISTBR8  OF  THB  SBVBRAL  COURTS. 


Kollf  Court. 
Wenkam  v.  Bowman.    June  16,  1848. 

COSTS. — ATTACHMBNT. — VBSTINO   ORDBB. 

A  party  attached  for  costs  is  not  entitled  to 
apply  for  his  discharge  because  the  party 
who  has  issued  the  writs  qf  attachment 

.  proceeds  against  him  for  the  same  debt  in 
the  Insohent  Court  and  obtains  a  vesting 
order. 


In  this  case  (reported  ante,  p.  144,)  Mr. 
Wenham  appUed  to  have  the  writs  of  at- 
tachment issued  under  the  order  made  on 
the  former  occasion  discharged,  on  the  ground 
that  when  they  were  issued  he  was  entitled  to 
the  benefit  of  the  Insolvent  Debtors'  Act.  It 
appeared  that  on  the  27th  of  December,  1847,  a 
vesting  order  had  been  obtained  from  the  In- 
solvent Debtors'  Court,  on  the  application  of 
the  defendant  in  this  cause,  in  respect  of  the 
sums  for  which  the  writs  of  attachment  were 
issued.    The  order  for  the  discharge  of  Mr. 


Wenham,  made  by  Mr.  Baron  Piatt,  bore  data 
on  the  8th  of  January  last,  and  the  writs  of 
attachment  which  Mr.  Wenham  now  sought  to 
discharge  were  issued  on  the  11th  of  Met. 
But  alUiough  a  vesting  order  had  been  ock 
tained  under  the  1  &  2  Vict,  c  110,  Mr.  Wen^ 
ham  had  not  proceeded  to  file  his  schedule,  ss 
provided  by  the  act,  in  order  to  obtun  his 
discharge. 

Mr.  Turner  and  Mr.  Bilton,  for  Mr.  BowmaOr 
contended  that  the  mere  vesting  order  had  no 
operation  to  discharge  Mr.  Wenham  from  his 
contempt.  He  could  be  discharged  from  his 
contempt  only  by  an  adjudication  under  the 
79th  section.  The  37th  section  provided,  that 
if  the  petition  of  the  prisoner  was  refused,  the 
vesting  order  should  be  void;  and  the  io* 
solvent  was  not  discharged  even  from  any 
debt  but  those  mentioned  in  his  schedisle, 
which  ought  to  be  filed  within  14  days  after 
the  making  of  the  vesting  order. 

Mr.  Wenham  urged,  that  Mr.  Bowman 
ooght  not  to  take  two  different  proceedings 
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igainil  hiiOy  in  respect  of  the  same  matters  at 
the  same  time. 

Lord  Langdak,  after  statioff  the  facta  of  the 
ease,  said,  that  the  effect  of  Uie  veattng  order 
was  to  vest  the  property  of  Mr.  Wenham  in  the 
ufoviBiooal  aaaipnee  of  the  Insolvent  Debtors' 
tourt.  After  Utat  had  been  done,  appHcation 
was  made  to  Mr.  Baron  Piatt  to  discharge  Mr. 
WeDbam,  but  the  order  then  made  for  ms  dis- 
charge was  itself  afterwards  discharged  by  the 
Court  of  Exchequer.  He  saw  no  reason  for 
imputing  fraud  to  Mr.  Wenham  on  that  occa- 
noD,  but  he  thought  that  the  order  for  his  dis- 
ekargt  was  improper.  The  application  waa 
made  to  this  Court,  and,  considering  then,  as 
he  still  did,  that  the  parties  should  be  replaced 
in  the  same  situation  as  they  were  in  when  Mr. 
Baron  PUtt's  order  waa  made,  he  had  allowed 
new  writs  of  attachment  to  be  issued,  which  he 
regarded  as  only  a  renewal  of  the  former  writs. 
He  must,  therefore,  now  consider  whether  Mr. 
Wenham  would  have  been  entitled  to  apply  to 
this  Court  for  his  discharge  if  no  change  had 
taken  place  in  his  position  since  the  27th  of 
December.  Now  the  Insolvent  Debtors'  Act 
had  most  mercifully  and  wisely  provided  means 
hj  which  a  party  might  be  discharged  from 
his  debts,  but  that  process  had  not  been  taken 
here.  Mr.  Wenham  had  declined  to  file  his 
schedule,  therefore  he  had  not  entitled  himsdf 
to  the  benefit  of  the  act,  and  might  never  be 
entitled  to  it.  But  then  it  waa  said  that  two 
different  proceedings  ought  not  to  be  taken 
against  him  simultaneously, — ^that  he  ought  not 
to  be  "twice  vexed."  How  was  that?  The 
debt  was  constituted  by  the  order  of  this 
Court.  Application  was  made  upon  it  to  the 
Insolvent  Debtors'  Conn.  A  vesting  order 
vas  made,  not  destroying  the  debt,  nor  giving 
anthority  to  distribute  the  property  till  adjudi- 
cation. Mr.  Wenham  had  the  means  of  ob- 
^ioing  his  release  by  obtaining  adjudication, 
but  he  could  not  be  entitled  to  the  benefit  of 
the  act  before  he  had  done  so.  The  motion 
most  be  refused  with  costs. 


fBUt'€^anamttt  of  (fnnIasOr. 
Jenkmt  y.  Briamt.    June  38,  1848. 

AREXARa   OF  ANNUITY. — IKTEBK8T. 

The  arrears  qf  an  amiuUy  do  not  carry 
nUertit. 

In  this  case  a  suit  had  been  instituted  for 
the  purpose  of  administering  the  estate  of  a 
teetator,  John  Briant,  and  by  a  decree  in  the 
«««e  a  reference  had  been  directed  to  the 
Master  to  inquire  what  had  been  done  in  re- 
spect of  an  annuity  granted  by  the  testator  by 
s  post*nuptial  settlement  and  secured  by  a 
cwrenant.  The  Master,  by  his  report,  found 
Mat  a  certain  amount  was  due  for  arrears  of 
the  annuity,  but  aa  the  reference  did  not  in- 
elude  any  direction  as  to  interest,  he  did  not 
make  any  aUowanee  in  respect  of  interest  on 
ute  arrears. 

Mr.  BetkeU  and  Cole,  for  the  plaintiffs,  now 
contended  that  interest  waa  payable  on  the 
vreirs,  and  that  they  were  not  precluded  from 


askinff  for  such  interest  by  the  Master's  re- 
port, inasmuch  as  the  reference  to  the  Master 
did  not  include  any  direction  as  to  interest. 
They  cited  Hyde  v.  Frice,  8  Sim.  59* 

For  the  several  defendants,  for  whom  twelve 
counsel  appeared,  the  case  of  Booth  v.  Leycester, 
3  Myl.  &  Cr.  459,  was  cited. 

The  Vice-Chancellor  said,  that  interest  on 
the  srrears  of  the  annuity  waa  not  demandable, 
and  that  even  if  it  could  be  demanded,  the 
course  of  the  proceedings  had  precluded  the 
claim. 


ViuAS%tcauUn  ittt(g)t  l^vitt. 

(In  Bankruptcy.) 

Eaparte  Meyer,  in  re  Meyer.    June  S,  1848* 

PROOF  OF  CONTINOBNT  DEBT  RBJBCTBD» 

A.  and  B.  and  C,  as  his  sureties,  eteeuted  a 
joint  and  several  bond  to  pay  750/.  by  ms- 
stalments,  conditioned  that  all  was  payable 
on  the  bankrv^tey  qf  A.,  B.,  or  C.     Tie 
750/.  was  brought  by  A.  into  the  partner'^ 
ship  qf  himself  and  D.,  and  A.  and  D. 
C09eiimi/e</  with  B.  and  C.  to  indemnify 
them  for  haviny  entered  into  the  bond,    A. 
and  D.  became  bankrtqtt,  and  B.,  one  of 
the  sureties,  paid  the  760/.  .•  Held,  that  he 
was  not  entitled  to  prove  for  it  against  the 
joint  estate. 
Tbb  petition  in  this  case  was  presented  by 
Mr.  Frederick  Meyer,  praying  his  admission  to- 
prove  as  a  creditor  on  the  joint  estate  of  the 
bankrupts,  £.  S.  Mever  and  Brownsmith.  The 
bankrupts,  in  April,  1847,  became  partners^ 
Mr.  Brownsmith    bringing    2,000/.   mto  the 
business,  and  Mr.  E.  S.  Meyer  agreeing  to 
bring  1,700/.  into  the  concern  as  his  share  of 
capital,  and  it  was  agreed  that  750/.  of  that  sum 
shotdd  be  represented  by  that  amount  of  his 
stock  in  a  former  business  and  950/.  in  money. 
In  order  to  enable  him  to  do  this  he  required^ 
to  borrow  750/.,  which  he  applied  to  borrow 
from  the  Victoria  Insurance  Ofiice,  the  di- 
rectors  of  which  af[reed  to  the  loan  on  the 
borrower  assuring  his  life  with  them  for  l,500/» 
and  entering  into  a  bond  with  two  sureties  for 
the  due  repayment  of  the  money  lent  by  three 
instalments  of  250/.  each,  and  for  the  due  pay- 
ment of  the  premiums  on  the  policy.  Mr.  E.  S. 
Meyer,  with  the  approbation  of  his  partner 
Mr.  Brownsmith,  apmied  to  the  petitioner,  Mr» 
Frederick  Meyer,  ana  Mr.  Trueman,  to  become 
his  sureties,  which  was  consented  to  on  Mr. 
E.  S.  Meyer  and  Mr.  Brownsmith  entering  into» 
a  joint  and  several  deed  of  covenant  with  them 
for  the  due  pa^psent  of  the  instalments  of  the 
loan  and  premiums  on  Mr.  £.  S.  Meyer  making 
default,  and  on  Mr.  Trueman  undertaking  to 
advance  100/.  towards  payment  of  the  first  in- 
stalment of  250/.,  to  be  payable  by  virtue  of 
the  bond.    On  the  12th  of  June  the  policy  waa 
effected,  and  on  the  16th  the  bond  was  given^ 
and  the  deed  of  covenant  was  executed  on  the 
29th.    The  covenant  was,  that  E.  S.  Meyer 
and  Brownsmith,  or  one  of  them,  their  or  one 
of  their  heirs,  executors,  or  administrators^  and 
was  to  bind  their  and  each  of  their  eatate 
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separately,  and,  if  de&tdt  should  be  made  by 
£.  S.  Meyer,  himself  pay  the  instalments  and 
premiums  accordinf(  to  the  conditions  of  the 
bond.  One  of  the  conditions  of  the  bond  was, 
that  the  whole  750/.  should  become  payable  at 
once  at  the  option  of  the  office,  in  the  event  of 
E.  S.  Meyer,  or  Trueman,  or  F.  Meyer,  or 
either  of  them  becoming  bankrupt,  insolvent, 
or  unable  to  meet  their  enaf^ements.  The  7^0/. 
was  duly  received,  and  after  a  small  sum-  de- 
ducted for  expenses  and  the  first  year's  pre- 
mium on  the  policv,  the  balance  was  pmd  to 
the  partnership  and  brought  into  the  business. 
On  the  20th  of  October  toUomng,  (all  in  the 
year  1847,)  a  fiat  was  issued  a^nst  £.  S.  Meyer 
^nd  Brownsmith,  and  they  were  adjudicated 
bankrupt.  On  the  5th  of  November  the  office 
•demanaed  payment  of  the  750/.,  which  was 
paid  by  Mr.  Frederick  Meyer,  together  with 
^21,  Is.  9d,  for  interest,  in  dischaiv*e  of  the 
bond,  and  on  17th  of  January,  1848,  Mr. 
Frederick  Meyer  tendered  his  proof  on  the 
joint  estate,  but  the  same  was  adjourned  for 
•the  consideration  of  a  Subdivision  Court. 
On  the  27th  of  the  same  month  the  case 
was  argued  before  Commissioners  Shepherd, 
•Fane,  and  Evans,  when  they,  with  the  ex- 
ception of  Mr.' Fane,  were  of  opinion  that  the 
<debt  was  not  proveable,  and  rejected  the  claim. 

Mr.  Bacon  and  Mr.  Tripp,  limiting  the 
•claim  of  proof  to  the  750/.,  now  supported  the 
petition,  contending  that,  on  the  52nd  and 
66th  sections  of  the  statute  6  Geo.  4,  c.  16,  the 
tame  ought  to  have  been  allowed.  They  cited, 
and  relied  on  Exparte  Myers,  1  Mont.  &  Bl. 
229,  (reported  as  JExparte  Simpson,  1  Mont.  & 
Ayr.  541,)  as  conclusive  on  the  point;  and  re- 
ferred to  Exparte  Brook,  re  WiUis,  12  Jurist,4l  1 . 

Mr.  Russell  and  Mr.  Aspland  opposed  the 
petition,  contending  that  Exparte  Myers  had 
oeen,  if  not  overruled,  at  least  so  modified,  that 
it  ceased  to  be  any  authority,  and  that  the 
whole  train  of  decisions  showed  that  ihe  prin- 
ciple of  the  common  law,  as  well  as  the  spirit 
of  the  two  sections  of  the  Bankrupt  Acts,  were 
opposed  to  the  proof.  They  cited  Exparte 
Barker,  9  Ves.'  110;  Crreen  v,  Bicknell,  8 
Adol.  &  £11.  701 ;  Yallop  v.  Evers,  1  Bam.  & 
Adol.  698 ;  Hinton  v.  Acraman,  2  Mann.  & 
Gran.  408;  Thon^son  v.  Thompson,  2  Bing. 
N.  C.  168;  Abbott  y.  Hicks,  5  Bing.  N.  C. 
578 ;  Atwood  v.  Partridge,  4  BL  209 ;  Toppin 
y.  Field,  3  Gale  &  Dav.  340 ;  Exparte  Tindal, 
8  Bing.  N.  C.  407;  Exparte  Eyre,  3  Mont. 
Dea.  &  De  G.  12 ;  Exparte  the  Lancashire 
Canal  Company,  I  Mont.  27 ;  Clements  v. 
Laugley,  5  Bam.  &  Adol.  372 ;  and  iVallis  v. 
Swinburne,  1  New  Rep.  203. 

His  Honour.  The  application  to  prove  here 
being  confined  to  7502.,  it  is  very  possible  that 
had  I  to  consider  this  case  with  my  own  judg- 
.ment, — that  is,  independently  of  authority,— I 
fihonld  hold  that,  according  to  the  true  con- 
■struction  of  the  act  of  parliament  in  question, 
under  some  or  one  of  its  sections,  the  proof 
.ought  to  be  admitted.  I  do  not  know,  how- 
ever, that  I  am  positively  certain  of  it,  nor- is. it 
very  material.  Such»  however,  is  the  inclina- 
tion of  my  opinion.    But  a  series  of  authorities 


of  great  weight  appear  to  «ie  sttbstantilily  ine- 
concilable  with  such  a  decision.  So  viewing 
the  authorities,  I  cannot  take  upon  myself  to 
make  a  decision  which,  as  it  seams  to  me, 
would  be  a  departure  from  them.  I  must, 
therefore,  adhere  to  the  view  taken  of  this  case 
by  the  majority  of  the  •  ConimissioiierB  before 
whom  it  has  been  heard,  acting,  as  I  bare  said, 
upon  authority,  and  uponanUiority  only.  The 
respondent's  costs  to  be  paid  out  of  the  estate, 
ana  the  petition  be  dismissed. 

'<atteeit's  tOeiTt^. 

(Before  the  Four  Judges.) 

The  Quern  v.  Thmnas  Qiiiyard.  TrinityTenn, 
1848. 

it7RI8DI€TION  OT  QUBBN'S  BBNCH. — CON- 
VICTION OBTAINBD  BBFORB  iUSTICSS 
BY   rRAUD   SBT  ASIDB. 

The  Court  qf  Queens  Bench,  m  the esereise 
of  its  jurisdiction  oner  all  erimkud  prO' 
eeedings  in  an  inferior  Court,  will  set  adde 
a  conviction  obtained  before  justiees,  when 
it  appears  on  qfidavits  unanswered,  that 
such  oonviction  mas  obtained  in  pursuance 
of  a  conspiracy. 
-Where  a  mdUsterhndfrandnientiif. procured  a 
-conoietiwi  against  one  of  his  workmen,  for 
malicimuly  doing  oeriain  things  prMited 
hy  the  Excise  Laws,  under  the  7  &S  Qeo, 
4,  c.  52,  #.  46,  and  hndohiamed  a  cert^ 
cote  under  that  section,  this  Court  $Uande 
the  convidion,  although  the  pur^f  convicted 
was  not  made  a  party  to  the  rtie,  and  «2- 
though  it  was  prooided  by  the  7  ^^  Geo, 
4,  c.  53,  s,  79>  that  in  suck  ease  a  writ  of 
certiorari  may  issue  out  qf  the  Court  of 
Exchequer, 
A  RULB  nisi  had  been  obtained  calling  upon 
Thomas  Haigh  to  show  cause  why  a  conviction 
should  not  be  quashed  on  the  ground  that  it 
had  been  obtained  by  fraud  and  collusion.    It 
appeared  from  the  affidavits,  that  Haigh  was  a 
maltster,  carrying  on  business  at  Alverthorpe- 
with-Thomes,  near  Wakefield,  in  the  county 
of  York,  and  that  the  excise  officers  in  tbi 
district,  haviog  had  reason  to  suspect  that  he 
was  in  the  habit  of  defrauding  the  revenue  by 
committing  breaches  of  the  excise  ]sun,  set  a 
watch  upon  his  premises,  and  discovered  the 
defendant  Gillyard,   widi  soveral  others,  en* 
gaged  in  forwardipg  certain  of  the  malting  pco- 
cesses  contrary  to  law ;  that  proceedings  woe 
threatened    against    Haigh,    who    thereapon 
charged  the  iUegal  acts  upon  his  men,  and  de- 
clared that  what  had  been  done  was  without 
his  knowledge;  that  he  laid  an  information 
against  his  servant  Gillyard,  under  the  7  &  ^ 
Geo.  4,  c.  52,  s.  A6,  which  enacts,  that  the 
servant  of  any  maltster  who  sball  be  guilty  of 
the  offence  therein  specified,  shall  be  liaUe,  on 
conviction,  to  imprisonment  for  any  time  vt 
exceeding  twelve  months,  "  Provided  .that  no* 
thing  herein  contained  shall  azteod  'to  ispeal, 
alter,  or.  affect  any  penalty  on  the  maltster  in 
wlw)se  sonriee  niich  jnoskniaii  was  .esophyA 
but  that  such  maltster  shall  continue  liable  to 
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an  the  penalties,  unless  such  maltster  shall 
forthwith  prosecute  such  workman  to  convic- 
tion, and  shall,  before  the  recovery  of  any 
such  penalty,  produce  to  the  Commissioners  of 
Excise  a  certificate  of  such  conviction,  and  of  the 
workman  having  suffered  such  punishment. 
Gillyard  was  summoned  before  two  justices, 
and  having  pleaded  guilty,  was  sentenced  to 
three  months'  imprisonment.  It  further  ap- 
peared that  Haigh  had  obtained  a  certificate 
under  the  46th  section,  and  that  the  excise 
officers  had  reason  to  suppose  that  Haigh  had 
procured  the  conviction  fraudulently  to  protect 
himself. 

Mr.  Pashley  now  showed  cause.  This  ca  ^g 
has  already  been  decided  by  a  Court  of  a  jm. 
petent  jurisdiction.  The  justices  had  aD.  the 
witnesses  before  them,  and  were  competent  to 
decide  on  the  facts  disclosed  in  eviden-^e,  and 
this  Court  will  not  grant  a  new  t\-ial  in  a 
criminal  case  where  there  has-been  ar^  acquittal, 
flear  v.  Mawbrey,*  and  Rex  v.  SuttanJ*  Haigh 
is  here  charged  with  conspiracy,  f.or  which  an 
indictment  might  be  preferred ;  ajid  in  the  case 
of  attorneys,  over  whom  the  Courts  exercise  a 
strict  jurisdiction,  they  will  not  call  upon  a  man 
to  answer  the.  matters  of  an  affidavit,  if  the 
offence  imputed  to  him  be  of  an  indictable 
nature.  Stephens  v.  HilL^  Gillyard  is  not 
j^^6s  a  party  to  this  rule,  and  if  the  conviction 
is  q-uasheo,  J}«  ^-V  ^«*^^  be  liable  to  punish- 
ment.  idx  v.  Benn  /*««  Church,^  Regtna  v. 
The  Guardians  of  the  Totness  J^*^^; 

The  Attorney-General,  {Sir  J.  JertH*,) 
Mr.  /.  T.  Ingham,  were  not  heard. 

Lord  Denman,  C.  J.  As  to  the  motion  to 
discharge  this  rule,  I  hold  it  to  be  quite  with- 
out precedent  that  when  the  Court  on  con- 
sideration has  granted  a  rule,  and  the  facts 
stated  to  the  Court  are  not  complained  of  as 
untrue,  that,  on  the  same  state  of  facts,  the 
Court  should  be  called  upon  to  rescind  its 
own  resolution,  and  to  declare  that  it  had  acted 
wrongly.  I  think  the  argument  wholly  insuffi- 
cient to  prevail  agsunst  what  has  been  done. 
Here  a  master  maltster  is  stated  to  have  in- 
curred considerable  penalties  on  account  of  the 
manner  in  which  he  omitted  to  comply  with 
the  provisions  of  an  act  of  parliament,  and  to 
have  acted  in  a  suspicious  manner  by  the  way 
in  which  he  resorted  to  the  act  of  parliament 
to  take  proceedings  against  his  servant  for 
the  purpose  of  screening  hinaeelf  from  those 
penalties.  The  facts  were  all  brought  before 
us,  and  we  had  no  doubt  that,  if  those  facta 
remained  unanswered,  this  was  a  case  of  fraud 
and  collusion  for  the  purpose  of  defeating  the 
just  application  of  the  law,  and  thgt  it  was  im* 
possible  that  this  conviction  should  be  allowed 
to  stand.  Haigh  has  had  the  opportunity  of 
answering  thas  statement  of  facts,  and  he  has 
made  no  answer^  Tbisre  does  ftppear  to  be 
something  like  hardship  wben  a  proceeding 
may  be  likened  to  what  was  .  done  in  the  Star 
Chamber,  where  vague    charges    were  made 
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wM^not^allo^  "^  ^^  absence,  and  where  he 
from  the  in  ^^^  *^®  means  to  clear  himself 
where  a  sn  **P«t*tion  of  such  offences.  Bat 
Midwherf  ^^^^  offence  is  distinctly  charged, 
V  •     J  SLprimd  facie  case  in  support  of  such 

of  asto      ."  ^^^^^  *o  ^^*  Court,  it  is  only  matter 
statior     ^^^™**t  *^at  »  *nan  in  a  respectable 
comr     ^.  ^^  '^^^^y  <»^  ^^^^  ^P  ^8  ^^^  *'*d 
1    ^  into  a  court  of  justice  to  complain  of 
.    '  n  a  proceeding  in  any  respect,  except  as  to 
"    i  falsehood.     If  it  is  false,--if  he  knows  that 
le  is  an  honest  man, — he  will  naturally  be  in- 
dignant at  the  cbaige,  and  will  take  the  earhest 
opportunity  to  contradict  it ;  instead  of  which 
he  only  says  that  there  is  some  doubt  whether 
a  certiorari  lies,  and  whether  any  proceedings 
can  be  adopted  in  this  Court.    Such  a  mode  of 
answer  clenches  the  charge.   I  do  not  entertain 
a  doubt  about  it.    Then  shall  a  conviction 
thus  obtained  be  allowed  to  stand?    Shall  a 
person  thus  protect  himself  by  means  of  his 
own  fraud  because  another  Court  may  have 
jurisdiction  in  the  matter  ?    Shall  this  Court  be 
deprived  of  its  established  and  peculiar  juris- 
diction, that  of  presiding  over  all  criminal  pro- 
ceedings in  an  inferior  jurisdiction,  and  be  pre- 
vented from  interfering,  either  when  a  party 
convicted  has  been  wrongfully  prejudicea,  or 
when  the  conviction  has  been  fraudulently  ob- 
tained, to  raise  a  benefit  to  a  person  who  seeks 
to  avail  himself  at  the  cost  of  another  of  a 
wrong  committed  by  himself?     Such  a  state- 
ment cannot  be  made  with  a  grave  face.     Sup- 
instead  of  Gillyard  going    before  the 
j;;^98  and  pleading  guilty  to  a  charge,  the 
extent  and  Z^^^  ^^  which  he  probably  did  not 
know,  there  had  beefl  another  person  calliqg 
himself  Gillyard,  who  had 'been  broiight  before 
the  justices  and  had  pleadl^  guilty,  and  that 
fact  had  been  brought  before  us;    can  it  be 
said  that  we  shall  not  icter/ere,  but  that  we 
must  allow  a  conviction  so  fraudulently  ob- 
tained to.  stand  ?     It  would  be  questioning  first 
principles  to  say  that  we  ought  not  to  interfere 
in  such  a  case.    To  adopt  such  a  doctrine 
would  be  to  deprive  this  Court  of  one  of  the 
roost  useful  jurisdictions  which  it  exercises  in 
this  country.    Fortunately  it  is  not  often  that 
such  cases  arise ;  but  I  am  glad  to  think  that 
when  such  a  case  has  arisen,  it  is  our  duty  to 
create  a  precedent,  and  to  teach  a  person  who 
seeks  to  put  a  law  of  this  kind  in  motion>  that 
he  shall  not  do  so  without  answering  to  this 
Court,  and  clearing  himself  from  the  charge. 
I  am  of  opinion  that  there  is  no  ground  for 
discharging  this  rule,  but  that  there  is  good 
ground  for  its  being  made  absolute. 

Mr.  Justice  Coleridge.  I  am  of  the  same 
opinion.'  This  is  a  rule  for  quashing  a  convic- 
tion, sod  the  ground  is,  that  the  proceeding 
before  the  justices. has  been  a  mere  mockerv, 
nay  worse,  a  dishonest  and  fraudulent  proceed- 
ing, founiAsd  on  Gompiiacy.ftod.subocnatipn  of 
perjury.  When  the  Court  sees  this  I  think  it 
ought  to  interfere.  It  is  said  that  the  affidavits 
impute  a  consfiiracy  of  a  gross  kind.  So  they 
do.  Haigh  is  called  upon  to  answer,  aod  in- 
stead of  making  any  aindaidt,  he  contents  him- 
self with  taking  certain  ted^ical  objectionB 


-d  pose, 


370  S«pt 

H  he  wUl  not  come  here  a  ^f^l^  *« 
charge  imputed  to  him  i«  not  i  ™«:  ^^"f  "°* 
complain  Lt  thie^Court  takes  it,  ^?„'»j/!?«A 
Mr.  Justice  Erie  concurred. 


"^rior  Courts:  Exchequer.'^ AnalyHcai Di^e^. 


f^  'vie  absolute. 


\  1848. 


C0urt  of  ep^tqutt. 

Made  v.  Mann.    May  30,  and  Jnly  1 

ATTORNEY. — LIABILITY  FOBBAILIFP'b  "*  '**« 
OF   EXBCUTION. 

I%e  attorney,  and  not  Ike  principal,  is  *  **« 
party  liable  to  the  sheriff's  bailiff  for  fee  » 
payable  upon  a  ca.  sa. 

This  was  an  action  by  a  sheriff's  bvliff 
against  a  plaintiff  in  a  former  suit,  to  recover 
fees  due  upon  taking  the  defendant  in  that  suit 
in  execution.  A  verdict  was  obtained  for  the 
plaintiff. 

(yMaUey  having  obtained  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  nonsuit 
entered, 

Huddleston  showed  cause.  This  case  was  to 
be  assimilated  to  that  of  a  messenger  in  Bank- 
ruptcy; there  the  attorney  is  not  liable,  but  the 
pnncipal  is,  upon  the  ground  that  the  attorney 
18  ihe  agent  of  a  disclosed  principal,  {Hartop  v. 
Juckes,  2  M.  &  S.  438).  There  are  certain  ex- 
penses to  which  a  client  is  not  primarily  liable, 
as  where  an  attorney  sends  papers  to  be  copied, 
there  the  stationer  knows  nothing  of  the  prin- 
cipal, but  here  the  officer  knows  as  much  of 
the  principal  as  he  does  of  the  attorney.  Ip  ;^\ 
the  cases  in  which  the  attorney  h^^  'j,^^^  g^ed, 
he  has  in  some  way  itiaie  himself  personally 
liable  for  the  fees,  bat  where  nothiuff  is  done 
by  the  attorney  but  merelv  sending  the  writ  to 
the  office,  he  is  not  liaole.  (Hart  v.  White, 
Holt's  N.  P.  C.  376.)  There  are  confficting 
decisions  upon  the  question :  it  has  been  de- 
cided one  way  in  the  Queen's  Bench,  and  an- 
other in  the  Common  Pleas.  [Pollock,  C.  B. 
Here  the  bailiff  knows  that  the  attorney  is 
merely  an  agent  acting  for  others.  Alderson, 
B.  This  ought  to  be  a  ready  money  transac- 
tion;  if  the  baihff  chooses  to  give  credit,  that 
is  his  own  affair.]  If  there  was  no  evidence  to 
show  that  the  attorney  had  made  himself  liable, 


the  principal  is  clearly  the  party  to  whom  the 
bailiff  must  look  for  payment.      Ifewton  v. 
Chambers,  1   D.  &  L.  869.    [PoUoek,  C.  B. 
The  question  here  really  is,  whether  the  at- 
torney is  employed  to  do  the  buaioess,  or  to 
pledge  the  credit  of  his  principal  ?      Alderson, 
B.    Is  it  not  really  a  question,  whether  any 
person  is  liable  ?    It  is  laid  down  that "  the  law 
knows  no  person  who  is  liable  to  pay  the 
sheriff  for  executing  the  King's  writ."]     The 
sheriff  can  bring  no  action  at  common  law,  but 
then  comes  the  statute  23  H.  6,  which  em- 
powers him  to  take  a  fee  upon  every  warrant ; 
(Dew  V.  Parsons,  2  B.  &  Al.  562 ;)  followed  by 
7  •  W.  4,  and  1  Vict  c.  55,  s.  2,  making  it 
la\  Will  for  the  sheriffs  and  their  officers  to  de- 
maL'd  and  take  such  fees  as  shall  be  allowed  by 
any  o  fficer  of  a  Superior  Court,  under  the  sanc- 
tion ot*  the  judges  of  that  Court;   thus  at  the 
same  tiLie  giving  the  right  to  fees  and  to  bring 
an  action  for  the  recovery  of  them.     He  also 
cited  MayC^ery  v.  Mansfield,  16  L.  J.  Ql  B.  102 ; 
Eohins  v.  Bridge,  3  M.  &  W.  114.     [Alderson, 
B.,  referred  tvO  WaUtank  v.  Qiuirterman,  3  C.  B. 
94.] 

Cur.  ad.  vuU, 
Rolfe,  B.,  now  (July  13)  gave  the  judgment 
of  the  Court  In  this  case  Uie  verdict  muet  be 
set  aside  and  a  nonsuit  entered.  The  case  o* 
Foster  v.  Blakelock,  5  B.  &  C  328;  ?«  Scpressly 
in  point :  there  it  was  i^^^  that  the  bdM 
^^^^^^^^^Zief.  Then  cornea  the  case  of 
'^^S.^ii  V.  CbMrterman,  in  which  this  very 
point  was  decided,  that  the  attorney,  and  not 
the  client,  is  the  party  Uable  to  the  bailiff  for 
his  fees,  upon  the  ground  that  he  is  the  party 
who  employs  him.  It  was  supoosed  that  this 
decision  was  at  variance  witn  Mayhery  v. 
Mansfield,  but  that  is  not  so,  for  there  the 
action  was  by  the  sheriff,  and  not  as  here  by 
the  bailiff.  The  case  of  Jteigh  v.  HiMtem,  IL 
Jur.  613,  is  certainly  the  other  way:  there 
Coleridge,  J.,  held  that  the  attorney  was  not 
liable.  That  case  appears  to  have  been  decided 
without  the  necessary  material  to  form  a  judg- 
ment. We  therefore  are,  under  all  dream- 
stances,  disposed  to  act  upon  the  other  autho- 
rities, and  make  this 

Rule  absolute  to  enter  a  nonsuit 
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Construction  of  Statutes,  p.  332,  351.] 


ABSTRACT   OF  TITLB. 

DeUoery  of  CondUkma. — In  a  declaration  in 
asmmpsit  by  vendee  against  vendor,  for  the  non- 
delirery  of  an  abstract  of  title,  one  of  the  con- 
ditbns  of  sale  set  out  was,  "  that  the  vendor 
wodd  deliver  an  abstract  of  title  to  the  pur- 
chaaer." 

Ptea,  that  it  was  part  of  the  contract  that  the 
defendant  should  deliver  an  abstract  commenc- 
ing \nth  a  certain  conveyance,  dated  1843  only, 
and  not  be  required  to  show  any  previous  title, 
and  that  he  did  furnish  such  an  abstract :  Held^ 
on  special  demurrer,  to  be  bad,  as  amounting  to 
the  general  issue.  Skarland  v.  Leifchild,  5  D. 
&L139. 

AORBBMKNT. 

Lease, — Stamp. — By  writing  tinder  seal,  re- 
citing that  D.  had  purchased,  for  the  residue  of 
a  term,  four  messuages,  in  one  of  which  the 
plaintiff  resided,  it  was  agreed  that  plaintiff 
should  continue  to  reside  in  that  messuage  du- 
ring the  residue  of  D.'s  interest,  if  plaintiff 
shonid  60  long  live,  at  the  yearly  rent  of  l9., 
and  D.  further  agreed  to  assign  all  his  in- 
terest in  the  said  premises  purchased  bv  D,  as 
aforesaid,  to  plaintiff,  on  payment  ot  140/. 
within  a  stated  period :  Held,  1st,  That  this 
was  a  lease.  2nd.  That  it  was  an  agreement, 
and  re<)uired  an  agreement  as  well  as  a  lease 
stamp,  inasmuch  as  the  lease  and  the  agreement 
comprehended  distinct  subject-matters.  Love- 
foe*  V.  Franklyn,  8  Q.  B.  371. 

CaseciteJ  in  the  judgment:  Wharton  v.  Walton, 
7  Q.  B.  474. 

COAL  LBASB. 

Gnmtfor  indefinite  term  of  years, — A  deed, 
which  may  operate  either  at  common  law  or 
osder  the  Statute  of  Uses,  cannot,  in  pleading, 
be  relied  on  as  operating  under  the  statute,  un- 
less an  election  that  it  shall  so  operate  is  ex- 
pressly averred ;  and  ytuBre^  whether  ai^  entry 
under  sach  a  deed  is  not  conclusive  of  an 
Section  that  it  shall  operate  at  common  law  ? 

Semble,  under  a  grant  to  A,,  B,,  and  C,  their 
^»ni/or«,  &c.,  of  lioerty  to  get  the  coal  under 
PVticQlar  closes  till  all  the  coal  should  be 
Sotten,  an  interest  passes  to  the  executors  of 
the  survivor,  provided  the  deed  operates  under 
«tt  Statute  of  Uses.  Haigh  v.  Jaggar,  16 
M.&W.525. 
Cases  cited  in  the  judgment:    Rosce's  case, 

Hoor,  556;   Hay  ward's  case,  S  Bep.  5f6i 

Green  v.  Miller,  8  Bing.  9S. 

COPYHOLDS. 

1.  Stamps  and  fees  on  admission  oftsnanis  in 

*«"WM«  in  remainder  expectant  on  the  estate  of 

^^nant  for  li/e.— Copyhold  land  was  de- 

^^  to  A.  for  life,  remamder  to  five  persons. 


as  tenants  in  oonunon }  A.  was  admitted.  After 
his  death,  the  five,  having  contracted  to  sell  to 
B.,  severally  surrendered  to  the  use  of  B,  in 
fee,  which  surrender  was  accepted  by  the  lord : 
Held,  that  fi.,  on  claiming  admittance,  must  pay 
five  fees,  and  that  the  admittance  would  require 
five  stamps.  Reg.  v.  Eton  College,  S  QLB. 
526. 
Case  cited  in  the  jadgment :  Holloway  v.  Berke- 
ley, 6  B.  &  C.  9. 

2.  StewarcTs  fees. —  U.,  a  copyholder  ten- 
ant of  the  manor  of  S.,  was  owner  of  1 6  se- 
parate tenements,  holden  by  16  separate 
copies  of  court  roll,  and  16  separate  yearly 
qmt-rents.  He  was  admitted  to  the  above 
tenements  at  five  different  times,  and  by  five 
different  titles.  An  Indosure  Act  passed  di- 
recting commissioners  to  allot  the  waste  lands 
in  S.  among  the  owners  thereof,  in  proportion 
to  their  rights  and  interests  in  tiie  same,  llie 
act  also  directed  that  the  lands  should  be  held 
by  the  allottees  under  the  same  tenures,  rents, 
customs,  and  services  as  the  lands  in  respect 
of  which  they  were  allotted  would  have  been  in 
case  the  act  had  not  been  passed ;  and  that, 
where  the  lands  were  held  under  different  titles, 
or  for  different  estates,  the  commissioners  should 
distinguish  the  lands  held  for  each  of  such 
estates  and  titles,  and  set  out  the  allotments 
accordingly.  The  commissioners  allotted  to 
U.,  in  respect  of  lus  16  copyhold  tenements, 
five  pieces  of  land,  amounting  in  the  whole  to 
49  acres,  but  did  not  distinguish  in  respect  of 
which  of  the  16  tenements,  or  of  what  particu- 
lar estates  the  Bve  pieces  were  allotted.  U, 
afterwards  surrendered  to  the  defendant  the 
5th  allotment,  and  the  defendant  was  duly  ad- 
mitted to  the  same.  Before  the  Inclosure  Act 
passed,  when  any  person  was  admitted  in 
severalty  to  a  part  of  a  copyhold  tenement,  the 
steward  of  the  manor  was  entitled,  upon  such 
administration,  to  the  same  amount  of  fees  as 
if  such  person  had  been  admitted  to  the  whole 
of  such  tenement.  In  an  action  by  the  steward 
to  recover  16  fees  in  respect  of  the  defendant's 
administration  to  the  5th  allotment :  Held,  that 
such  allotment  must  be  considered  as  an  allot- 
ment of  a  portion  of  each  of  the  16  former  tene- 
ments, ana  that,  therefore,  the  steward  was  en- 
titled to  recover  16  fees.  Evans  v.  Upsher,  16 
M.  &  W.  676. 

3.  Mandamus  to  dUow  tiurpec^ion.— Where  a 
claimant  to  copvhold  property  comes  to  the 
Court  for  a  manaamus  to  compel  the  steward  of 
the  manor  to  give  him  inspection  of  the  court 
rolls,  and  admit  him  as  a  copyholder  to  enable 
him  to  try  his  right  to  the  property  he  claims, 
he  must  either  swear  positively  that  he  is  en- 
titled to  the  property  he  claims,  or  set  out  his 
title,  or  good  grounas  for  his  beUef  that  he  is 
entitled  to  the  property,  in  the  affidavit  used  in 
moving  for  the  rule.  It  is  insufficient  to  swear 
''thathe  verily  believes"  that  he  is  entitled  to 
the  property  in  question.  Exparte  Cooke,  36 
L.  O.  439. 

COVBMANT  TO  RBPAIB. 

1.  LiabiHty  qf  Lease.'^Httbendmnin  kass.^ 
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AmOifHMfBlffutofQtms'i  emrtt^of  C&mmm  Lmi 


iBian  aetMii>  ftir  the  hreashof a«coreBH*rft>rjjuBt 
npair  inalane^  tho  tenant  is-  not  lidUefor 
BCte  done  befors  the  tame  of  the  essevtkm  of 
the  lease»  although  the  habendHmoB  the  lease 
BtBtea  the  premieee  to  be  held.  from,  a  dvf  prior 
to  ite  execution.  The  habendum  in  a  leaee  asAy 
makes  the  duration  of  the  tena&f  e  interatt,  and. 
its  operation  as  a  grant  is  merely  prospectwo* 
Sim  v.  Kaift  l  Exch.  R*  412. 

2.  Liability  of  tenant,  —  Defendant,  on  be- 
coming tenant  to  plaintiff  of  a  farm  and-  out- 
buildings, agreed  to  keep  the  same,  and  at  the 
expiration  of  the  tenancy  to  deliver  up  the 
same  in  good  repair,  order,  and  condition. 
Breach,  that  he  did  not  keep  and  deliver  up 
the  farm,  &&,  in  good  repair,  &c. :  HeU  that 
on  this  contract  to  Jre^  the  premises  in  good 
repair,  the  tenant  was  bound  to  put  them  in, 
that  condition,  and  that  the  tenant  was  not 

Justified  in  keeping  them  in.  bad  repair  because 
le  found  them  in  that  condition.;  but  the  ex- 
tent of  these  repairSt was  to  be  measured  by  their 
age  and.  class.  Fayme  v.  Haine,  16  M..&.W. 
64JI. 


C*fle9<nted  in  the  judgment  ?  Bardett  ▼.  Withers, 
7  Aw  &  R.  136;  Btaaley  vw  Towgeod,  5  Bing. 
livC.4. 

CT-PR88. 

A  testator  devisedlands  to  P.  JIf.,  his  brother, 
for  life,  remainder  to  the  use  of  the  first  son  of 
the.  body  of  P.  Jf.  for  life ;  remainder  to  the 
use  of  the  first  son,  and  the  heirs  nuie  o£  his 
body;  and  in. default  of  such. issue,. to  the  use 
of  all  and  every  other  the  son  or  sons  of.  P.  M,, 
severalljr  andsuccessiKely,  for  the  like  interasts 
and  limitations  as  he  had  befbce  directed,  re^ 
snecting  the  first  son  of  P.  3f.,.and  his  issue  of 
the  body :  and  in  default  of  issue  of  the  body 
of  P.  M.„oT  in  case  of  his  not  leaving  any  at 
his  decease,  then .  over.  P.  M.  never  had.  any 
issue. 

Held,  that  all  the  limitations  after  that  to. the 
use  of  the  first  eon. of  the  bedy  of  P.  JH,  were- 
▼Old,  for  remoteness,  and  that  the  sona  of  P.  M„ 
if  he  had  any,  would  not,  by  the  application  of 
the  doctrine  of  cp-prks,  have  taken  an  estate 
tail,  inasmuch  as  such  a  construction  of  the 
will  wouldibe  toimake  the  esta^  devolve  iu  a 
line  of  succession  dififerent  from  that  which  the 
testator  had  expressly  designated.  Mon^^ewny 
y..Ikrim9,  16  M.  &  W.  4W. 

Oeeee- cited  in  the  judgment:  Shelley's  csee^ 
Fesroe  Coat.  Ben.  i04;  PHt  v.  JaohsoD,  2 
Bro.  C.  C.  52;  Smith  ▼.  Lord  Csmelford,  2 
Vesb  laih  698  ;  Vesderplant  ▼.  King,. 3  Hare, 
li^.  NichoU.  V.  NichoU,  2  W..B1. 116SI. 

IXBVIBB. 

I.  Fie  simple. — The  fbllowing  devise  was 
held  to  pass  an  estate  in  fee  simple : — "  I  de- 
vise and  bequeath  all  my  real  and  personal 
estatsy  monies,  securities  for  money^  and  all 
other  my  real  and  personal  estate,  of  what  na- 
ture or  kind  soever  and  whatever  the  same  may 
be,  which  I  am  now  possessed  of,  or  which  at 
anytime  hereafter  V  may  b»-  possessed  of  or  en- 
k  Iho  pafttomi^  o£  ali  my 


debts,  funeral  and  testamentsxy  i 
and  the  expenses  of  proving  this  my  will, 
unto  my  dear  wife  Catnarine,  to  and  for  her 
sole  separate  use  and  benefit"  Doe  d,  Roberts 
V.  WUHams,  1  Bxch.  R.  414. 

2.  A  testator  devised  as  follows  ir^"  I  give 
to  my  wife  Nanny,  all  that  house,  shop,  and 
garden  now  in  the  tenure  of  B.,  for  her  own 
sole  use  and  purpose,  and  I  also  give  to  my 
wife  Nanny,  all  that  messusge,  farm,  and  nre- 
mises-  now  in  the  holding  of  C,  to  hold  to  ner, 
mv  said  wife,  during  the  term  of  her  natural 
lite,  and  from  and  after  her  decease  I  give  and 
devise  the  said  messuage  oc  tenement,  and  also 
the  said  farm  and  premises,  given  to  my  said 
wife  for  her  life  as  aforesaid,  to  my  son  John. 
I  give  and  bequeath  to  my  son  George,  the 
lease  of  the  fann  rented  of  Lord  L,,  for  his 
own  use  and  benefit;  and  I  also  give  to  my 
son  Creoi^ge  that  one  acre  of  copyhold  land  I 
bought  of  Gb,  and  also  half  an  acre  of 
freehold  Umd  adjoining  that  one  acre  of  copy 
hold  hand."  The  will  contained  other  derises, 
and  at  the  end  was  this  passage : — '*  And  I  ^ive 
and  bequeath  and  order  the  rents  or  interests 
that  is  behind,. due,  and  unpaid,  shall. go  and 
be  paid  to  that  person  I  have  left  the  estata 
and  progertiea  respectively  to.  As  to  all  the 
rest,,  residue,  and  remainder  of.  my  property 
whatsoever«.and  of  what  nature  or  klna  soever, 
I  give»,  devise,  and  bequeath,  the  same  to  be 
e<]ually  divided  between  and  amongst  my  said 
wife  Nanny  and  her  children,  who  have  issues, 
share  and  share  alike :"  Held„  let,  that  a  fee 
in. the  lands  devised. did  not  pass  to  George;  for 
though  the  word  "  estate,'^  in  the  operative 
part  of  a  will,,  passes  not  only  the  corpus  of  the 
property,,  but  all.  the  interest  of  the  testator  in 
It,  unless  controlled  by  the  context,  yet  where 
the  word  is  not  used  in  the  operatiine  clause  of 
the  devise  itself,  but  is  introduced  into  soother 
part  of  the  will  referring  to  it,  such  word  can- 
not be  construed  as  having  the  effect  of  extend- 
ing the  meaning  of  the  operative  clause,  whether 
prwr  or  subseoueni;  2ndly,  that  the  children 
of  the  wife  who  nad  noissue  at  the  death  of  the 
testator,  did  not  take  any  interast  under  the 
residuary  clauto^  Doe  d,  BmrtouY,  White,  1 
£xch.  R.  526. 

Gases  oitedin  the  jndgmenpt:  Denuv  r.  Wood» 
7  TauDtk  3d;  Gardner  ▼.  Harding,  2  Moor^ 
565 ;  RmkIbU  t.  Taohin,  6  Taimt^  410. 

3.  Validity  of  conation  agmnst  disputing 
demsor^s  competencf. — A  condition  in  a  vnH  of 
real  estate,  that  if  the  devisee  shall  dispute  the 
will,  or  the  testator's  competency  to  make  it,  or 
shaU  refuse,  when  required  by  the  executors, 
to  confihn  it,  the  disposition  in  favour  of  such 
devisee  shall  be  revoked, — is  valid  at  law. 
Cook  T.  Turner,  15  M.  &  W.  727. 

Osse  cited  in  the  judgment:  Stapilton  v.  Supiltnn, 
1  Atk.2. 

4.  "  Nemt  *«ir."-^Ih  1786,  a  testatrix  devised 
hep raab eslato  to  hspbroAer-iiwknr  T.  IT., and 
siitep  ill  K.,  his  wif^,  fbctheirliMS ;  aod  from- 
andi  aftsi»*their  deeease^  to*  her  nsphov  J*OkK», 
mm*  of  tile  said  T.  uAAi  K\,  in  file^i  iMfr  ib 
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case  tfnsatei'' Jl  GP.  Kl  sboulcl 'net  Burvive- the 
said.  7.  and  A*.K.,  and.  dionldl  die^without  an 
}uMrla»6illy  bigotten^.tfaoruidi  in  8aelt>caae» 
tbft  toBtalnx  deviaed.  the  -  same  to  the  nemt  Mr 
of  the  said  T.  and  AkK,,  thmr  heirs  and  a»* 
8i|D»for«VQr. 

The  said  J.  G.  K.,  mentioned  in*  tbr  vriHU 
dJ0d  in  hia  pmila'  lifettme>  an  infant.  After 
his  death,  another  son  of  T.  and  A.  K,  was 
born,  who  waa  called  hf  the  same  nasneai 
A.JL  died  179&*  The  2nd  Ji  6.  JL  married 
and  had'  issue  a  aon,  J.  IL,  and.  died  in  lJ333i 
TXdied  in  184^:  Heki^tbatam  "next  hair," 
'in-tfaewill^  was  to  be  oonatroad  to-  mean  the 
pexBon  who  should  fill  the  ohazacterof  trwB  heir 
of  r.and  A.  K. :  that,  therefore,  the  ezncntory 
devise  oirer  took  effect  only  on  the  death  of 
T.  K,,  the  surviFing  devisee  for-  life^  and  the 
estate  then  veated  in  J;  K.,  who  then  filled  the 
cbancter  of  heir  of  7.  and  A.  K.  D09  d. 
Ka^  r.  Cha^,  16  Mt  &  W.  656w 
SeeCyiVde. 

BASBMBNT. 

1.  User  tu  pro&f.  of  ownerMp. — Declaration 
for  obftoniciing  a  wharf  of  which  plaintifiT-waa 
pQMMBod:  plea,  tiuwarning  each  poaaossion  : 
uaD&thereoni  Plaintiff  hainng  proved  GOjoktb 
geoenl  nser,  defendant  proved  that,  30  yeara 
befon  trial,  the  porlieB  through)  whom  plarotiff 
daimed  had  accepted  a  leaae  of.  adjoining  land, 
cottaioinga. grant. of  the  me'  of  the  land  in 
question,  aa  the  same  had  been  theratofoxe 
1^  bj  the  leaaeeas  a<aawpit  and  for  \spng 
timber. 

HeU  thafa  the  ^nrf  might;  nevertheleaa,  from 
the  generalnaer,  mfec  that  phnntiff  waa  poaaeaa>- 
ed.oC  the  land  abaoliitel)^  at  the  time  referredi 
to  in.the  pleadini^  Pe^  r;  HattAeit,  8  Q.  B. 
593. 

2.  SMingmshmmti  by  tmUyqf  ownerMp, — 
A^  being  a  tennor  of  laod«.biiilt  two  honaea  on 
it.  The  whole  waa  then  releaaed  to  himin  fee, 
"  with;  a&.  WBF%  eeaementa,  advantages^  and. 
appaEteaaecea'  ^eeennta  belonging,  or  there- 
with 1803%  uaed,  leased,.  heU,  oceupiedi  or 
^joyed."  By  ham  will^  he  devised  one  hooaei 
uid  thaappurtenancea  dieceiinto  belonging,  to 
K  and  the  other  to  C,  in  similax  tenna. 
£<|>^if.'8  ownership  of  both*  the  ontranoe 
m)m  the  high  road  to  the  principal  door  of  the 
houie afterwards  devised  to B.,  was  by  aaet 
out  carriage  drive  or'  sweep,  entering  from  a 
bi)(b  road,  passing  immediately  in  front  of.  the 
bouse  afterwards  devised  to  C,  to  B.'s  door,  and 
then  returning  round  an  oval  garden  in  front 
of  C.'a  honae,  but  at  a-  greater-  dislanoe  from  it) 
^  the  same  point  of  entrance*  ^'s  house  had 
a  ooaehohonae  opening -only  into  the  high  road, 
and  a  baekentnaicaintD  the  same<  After  A.'a 
death,  C;  made  a  fence  across  sonmchr  of  the 
c^nisge  drivfr'as  passed !  immediately  in  fi^ontt 
of  hia  houses  and  across  tiie*  ov«l>  oerdeni 
^nrtbe^nrliief^wny  tiy»iif*8  fiMb&orby^ 
^«>»Be  carriage* drive  open.  &  bfoiight> 
^enaaa,  claiming  the  way  aa  appurtenant  te 
bifthottae  andfegirden^.  iUd,  Ut,.tfaat.tiaesra9r,; 
»  itte4iniila!l».tittM^  dohngr  tlwt.  wutyr.  of 


owneesinpin him,  ihnoedialclv. in  fhont  of  C:^ 
hoaae^  did  not  pass  .to  B.  witn  the  boose  dfr^ 
viaed  to  him>  under  Ae  words  ^'appuite^ 
nances"  in  AJa  will;  'and  2ndly,  oosime' 
.sembk,  that  it'  did  not  pass  as  a  way  of  ne^ 
cessity,'  whether  taken  in  the  strict  senee^  or  as 
a  way  without  wiiich  the  moat  convenient  and 
reasonable  mode  of  enjoying  every  part  of  .B.'s>- 
premises  could  not  be  had. 

Sembk,  nothing  of  absolute  necessity  to  a» 
buildtBg,  e,g.y  a  gutter  ts  aUeno  solo,  to  carry 
off  water,  &c.,  is  extinguished  by  unity  of ' 
ownership.     Pheysey  v,  Vicary,  16  M.  &W, 
4&4. 

"  BSTATB.'* 

Coiwfn^ciion.— The  word  "  estate  "  in  a  will 
does  not  of  necessity  include  real  property,, 
but  its  meaning  must  be  taken  as  explained  by 
the  context. 

Thus,  where  a  testator,  after  deviainflr  certaioi. , 
real  estates  by  his  will,  proceeded,— "I  give  all. 
the  rest  of  my  household  furniture,  books,  linen,, 
and  china,  except  as  hereinafter  menticxied,^. 
goods,  chattels,  estate,  and  effects,  of  what 
nature  or  kind  soever  and  wheresoever  the. 
same  shall  be  at  the  time  of.  my  death,''  unta. 
certain  executors,  in  trust  to  dispose  of  tha. 
same  as  specified  by  the  will :  Heldy  that  thft 
word  "  estate  "  did  not  pass  real  estate.  Sottr 
derson  \\,DQbson,  1  Exdi.  R.  141. 

B8TATB  TAII*. 

Diwwtf.— A  testator,  after  bequeathing  his  per- 
sonal estate,  devised  as  follows : — "  I  also  give 
all  my  real  estate  in  the  counties  of  Pembroke 
and  Carmarthen,  to  my  eldest  son  John,  as. 
aforesaid,  ybr  his  life,  ana  to  his  eldest  legitimate, 
son  after  his  death,  and  in  default  of  such  issue,. 
I  give  it  in  like  manner  to  mv  son  Richard ;, 
and  in  case  that  he  has  no  legitimate  issue 
male,  I  then  give  it  in  like  manner  to  the 
offspring  about  to  be  bom  from  m]^  dearest- 
wife  Bessy ;  and  in  default  of  such  issue,  to 
my  own  right  heirs  for  ever :  Held,  that  John 
took  an  estate  in  tail  male,  the  words  "  eldest 
legitimate  son'*  being  nomen  collectiorem.^ 
Lewis  v.  Puxley,  16  M.  &  W.  733. 

Case   cited   ia    the   judgment;    Goodtitle   v.. 
WoodhuU,  WiUes.  592. 

nXTURBfi   ANMBXBD  TO   VREBHOLD. 

Severable,— When  a  chattel  has  been  an- 
nexed  by  its  owner  to  another's  freehold,  but 
may,  without  injury  to  the  freehold,  be  severed,, 
it  is  not  necessarily  to  be  inferred  from  the  an- 
nexation that  such  chattel  becomes  the  property 
of  the  freeholder.  Whether,  in  a  particular  case,, 
it. has  become  so  ornot,  may  be  a  question  oa 
the  evidence*;  and  a  jury  may  infer,  from  user 
and  other  circumstances,  an  agreement,  when 
the  cht^el  was  annexed,,  that  the  original 
owner  should'  have  liberty  to  take  it  away 
agam.  Wood  v.  Hetoett,  8  d  B.  913. 
Cases  cited  in  the  judgmeot:  Res  v.  Otlay,  1 
B.  &  Ad.  161 V  ftfant  v.  Cbllina.  June  9, 1848* 

BQMBBn  Biann;. 
I.  TVespass, — An  informatioB  ilsd^  by  tin' 
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Attorney-General,  eoggetted  that  information 
had  been  previously  filed  against  the  defend- 
ant for  an  encroachment  by  him  on  the  royal 
forest  of  Waltham,  by  enclosing  land  thereon 
(about  12  acres)  with  a  ditch  and  fence;  and 
that,  pending  the  judgment  of  the  Court  on  a 
demurrer  in  that  cause,  the  defendant  had  very 
lately  commenced  cutting  down  and  clearing 
awav  all  the  holly  trees  and  underwood  on  tbe 
lana  so  inclosed  by  him;  such  trees,  &c., 
being  part  of  the  vert  and  covert  of  the  forest. 
The  present  information  praved  that  the  de- 
fendant might  be  restrained  trom  cutting  any 
more  trees  or  underwood  growing  within  the 
forest.  The  answer  stated  that  the  defendant 
was  seised  in  fee  of  the  loctts  in  quo  by  having 
bought  it  three  years  before ;  that  it  was  not 
part  of  or  within  the  forest,  and  that  he  cut 
the  holly  trees  and  underwood  at  the  proper 
season,  and  in  the  course  of  the  proper 
management  of  the  estate,  as  it  had  been  cut 
for  the  last  20  years  :  Held,  that  the  vert  of  a 
forest  is  a  necessary  part  of  it ;  still  as  no  irre- 
parable injury  to  tne  vert  was  shown  in  this 
case,  the  act  of  the  defendant,  assuming  the 
locus  in  quo  to  be  within  the  forest,  was  a 
trespass  in  the  nature  of  waste,  which  might 
be  compensated  in  damages,  and  therefore,  tJbat 
no  injunction  could  be  granted.  Attorney- 
General  y.  HaUett,  16  M.  &  W.  669. 

2.  Intrusion. — An  information  by  the  At- 
torney-General stated  that  the  Queen  was 
fieisea  in  fee  of  a  certain  forest,  &c.,  and  that 
she  and  all  her  ancestors,  kUigs,  &c.,  con- 
tinually held  and  enjoyed  the  said  forest,  and 
the  game  of  wild  beasts  and  fowls  of  forest, 
chase,  and  warren,  coming  and  arising  from 
the  said  forest,  and  all  rights,  &c.^  wiUiout  any 
disturbance,  title,  or  claim,  &c. ;  that  the  de- 
fendant, without  any  lawful  warrant,  ri^ht,  or 
title,  erected  a  fence,  and  dug  a  ditch  m  and 
upon  the  soil  of  the  said  forest,  to  wit,  in  and 
around  100  acres  of  land,  being  parcel  of  and 
within  the  said  forest,  and  encroached  and 
usurped  thereon,  and  separated  the  same  from 
the  residue  of  the  said  forest,  whereby  the 
Queen  could  not  have  and  enjoy  the  said 
forest,  or  the  said  game,  and  the  said  rights, 
&c.,  in  as  full  and  ample  a  manner  as  she 
ought,  to  the  great  injury  and  disturbance  of 
the  Queen  in  the  saia  forest,  and  to  the  great 
damaffe  and  destruction  of  the  vert  and  venison 
of  and  in  the  said  forest,  &c.  Plea,  "  that  the 
place  in  which,  &c.,  was  not,  nor  was  any  part 
thereof,  parcel  of  or  within  the  supposed  forest, 
enodo  et  formd."  Held,  on  demurrer  to  the 
plea,  that  the  cause  of  action  was  ambiguously 
stated,  and  that  the  information  must  be  con- 
sidered in  the  nature  of  an  action  of  tres- 
pass on  the  case  for  injury  to  the  incorporeal 
right  of  forest,  bv  interference  with  the  same ; 
and  that,  therefore,  the  plea  was  gooa,  the 
defendant  not  being  bound  to  make  title  to  the 
land. 

Held,  also,  that  snch  a  plea  would  be  bad, 
if  pleaded  to  an  information  of  intrusion  into 
Umd$  of  the  Grown.  Attomey^Oeneral  v. 
HolM^  6  D.  &  L.  87. 


GRANT  BUNNIMG  WITH  IHHKBITAMCI. 

The  second  count  alleged  that  defendant 
with  force  of  arms  expellcHd,  put  out,  and  re- 
moved plaintiff  and  his  family  from  the  pos- 
session and  occupation  of  plamtiff'a  dwdling- 
house,  and  kept  them  so  expelled,  &c.  for  a 
long  time,  &c. 

Flea,  an  immemorial  right  of  common  on  dose 
H.,  appurtenant  to  land  of  which  he  wai  the 
occupier,  and  that,  because  the  bouse  was  xm- 
lawfuUy  erected  on  the  close,  so  that,  without 
pulling  it  down,  defendant  could  not  enjoy  his 
common,  defendant  pulled  down,  prostrated 
and  removed  the  honse,  and  in  so  doing  neces- 
sarily expelled,  put  out,  and  removed  plaintiff 
and  his  tamily  from  the  possession  and  occupa- 
tion, and  kept  so  expelled,  &c.,  doing  no  un- 
necessary damage,  &c. 

Replication,  that,  before  the  time,  &c.,  and 
before  the  land  in  the  plea  mentioned  came  to 
defendant,  if.,  being  seised  in  fee  and  occupier 
of  the  said  land,  granted  license  to  plaintLff  to 
fence  off  part  of  close  H.,  and  build  a  dwrilmg- 
house  on  such  part;  and  that,  before  tbe  time 
when,  &c.,  plaintiff,  in  pursuance  of  sudi 
license,  fenced  off  such  put,  and  biult  thereon 
the  dwelling-house  mentioned  in  the  second 
count,  and  in  so  doing  laid  out  large  sums  of 
money,  &c.  And  that,  afterwards,  the  said 
land,  and  H.'s  estate  and  interest  therein,  came 
to  and  vested  in  defendant,  and  the  said  land 
is  that  in  respect  of  which  defendant  claims 
common. 

Held,  on  demurrer  to  this  replicatioD— I. 
That  the  replication  was  bad,  because  it  alleged 
a  parol  grant  by  H.  to  plaintiff  of  a  freehold 
interest  running  with  the  inheiitance;  wtuch 
grant  without  deed  could  not  bind  the  defend* 
ant,  a  stranger.  Whether  or  not  it  booad 
the  grantor,  Queere. 

2.  That  the  plea  could  not  be  constroedas 
alleging  that  defendant  pulled  down  the  house 
while  the  family  were  absent,  so  that  they  could 
not  return  to  it,  and  thereby  were  expelkd; 
and  therefore,  that  the  plea  was  bad,  becanse  it 
justified  the  expulsion  as  made  in  pulling  down 
the  house,  which  was  unjustifiable  while  plain- 
tiff's family  were  therein.    Perry  v.  FiUk»e, 
8  Q.  B.  757. 
Cases  cited  in  the  judgment :  Winter  ▼.  Brock- 
well,  8  East,  308 ;  Harrey  r.   Reynoldi,  If 
Price.  7J4;  Monk  ▼.  Butler,  Cro.  Jac.  574; 
Hoakina  v.  Robina,  t  Saund,  SfS,  dS8;  Haw 
line  V.  Sbippam,  5  B.  A  C.  SSI. 

LEASE. 

1.  Determination  hy  ^ectment/or  for/eitmt. 
— ^The  service  by  lessor  upon  lessee  of  a  dedt- 
ration  in  ejectment  for  the  demised  premises, 
for  a  forfeiture,  operates  as  a  final  election  by 
the  lessor  to  determine  the  term ;  and  he  cu- 
not  afterwards  (although  there  has  not  bwn 
any  judgment  in  the  ejectment)  sue  for  rent 
due,  or  covenants  broken,  after  the  service  of 
the  declaration.  Jonee  y.  Carier,  16  M.  &  W. 
718. 

Cases  eited  in  tbe  jadgment:  Rede  t.  Fair,  6 
M.&8elw.ltl;  Doev.  Baneks,  4  B.  &  Aid. 
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64a. 

2.  Cooauml/otfimre.^Fof/CTfttre.— Alessee 
eoTenanted  to  insure  the  demised  premites  in 
the  names  of  the  lessors^  and  in  aefault  of  so 
doing,  the  lessors  to  have  power  of  re-entry. 
IVo  months  after  the  ezecation  of  the  lease  a 
policy  of  insurance  was  effected  in  the  names 
of  the  lessors  and  the  lessee. 

UM,  that  the  insurance  was  not  effected 
within  a  reasonable  time  after  the  execution  of 
the  lease,  and  that  a  poliey  effected  in  the 
names  of  the  lessors  and  the  lessee  was  not  a 
compliance  with  the  terms  of  the  covenant  in 
the  lease;  and,  the  lessee  not  being  able  to 
make  out  a  good  title  to  the  premises,  that  the 
Tendee  of  the  lease  might  recover  back  a  sum 
of  money  paid  by  way  of  deposit  for  the  pur- 
chase.   PenniaU  v.  Harbome,  35  U  O.  260. 

See  Agrttment:  Coal  Lease, 

LIBN   OK   LAND. 

See  Feiufer'#  lAem. 

LIFB   B8TATB. 

Construction  of  will— A  testator  died  pos- 
sessed of  freehold  and  copyhold  land  in  parish 
A.,  and  freehold  land  in  parish  B.  By  will  he 
gave  his  freehold  land  in  ij.  to  his  wife  for  life, 
remainder  in  fee  to  three  other  persons.  In 
the  next  and  last  clause  of  his  will  he  gave  all 
Hs  real  and  personal  property  whatsoever  and 
wheresover  to  his  wife,  her  heirs  and  assigns 
forercr. 

Held,  that  the  two  clauses  in  the  will  were 
not  irreconcilable,  and  that  the  widow  only  took 
a  life  estate  in  the  freehold  land  situate  in  parish 
A,  Doe  dem.  Snope  v.  NeoiU,  35  L.  O.  369. 

MARRIBD   WOMAN. 

Acknowledgment, — Authentication  abroad* — 
Notary's  certificate.'-Jt  is  not  enough,  in  tak- 
in)(  the  acknowledgment  of  a  married  woman 
to  a  deed  before  commissioners  abroad,  to 
authenticate  it  by  the  certificate  of  a  major- 
general  in  the  army,  verifying  the  affidavit  of 
the  certificate  of  the  acknowledgment,  and  by 
an  affidavit  stating  that  there  was  no  notary  re- 
siding at  the  particular  place.  There  must  also 
he  an  affidavit  proving  the  hand-writing  of  the 
inajor-general,  and  that  he  really  held  that  rank. 
In  re  Daly,  35  L.  O.  102. 

mortgagbb's  right. 
Entering  before  drfault,  —  Construction  of 
deed.--'lji  trespass  quare  clausmn  /regit,  the 

Slaintiff  made  a  title  under  a  mortgage  deed  of 
larch  6,  1840,  by  which  the  mortgagor,  H., 
demised  premises  to  the  plaintiff  from  thence- 
forth for  a  certain  term,  subject  to  a  proviso 
that  the  demise  should  cease  and  be  void  if  H. 
paid  principal  and  interest  hj  March  6,  1841, 
and  interest  at  stated  periods  in  the  meantime ; 
ftnd  to  another  proviso,  empowering  plaintiff  to 
lell  (after  three  months'  notice,)  if  default 
ahoold  be  made  in  payment  of  principal  and 
interest  at  the  times  named. 

Then  followed  covenants  (among  others)  by 
H.  to  plainti^  for  payment  of  principal  and 
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interest  at  the  days  appointed,  and  that,  at  any 
time  after  default  niaae  in  such  payment,  it 
should  be  lawful  for  plaintiff  peaceably  and 
quietly  to  enter  upon  the  premises,  and  from 
liienceforth,  for  the  residue  of  the  term,  to 
hold  the  same  and  take  the  rents  and  profits 
without  lawful  interruption  from  H.  or  any 
other  person,  &c. 

On  pleadings  in  trespass,  setting  forth  the 
deed,  and  showing  that  plaintiff  had  entered 
upon  the  mortgaged  premises  after  the  execu- 
tion of  the  deed,  but  before  March  6,  1841, 
and  before  default  in  payment,  and  raising  the 
question,  whether  or  not  he  had  a  right  so  to 
enter :  Held,  that  the  deed  gave  power  to  the 
mortgagee  to  enter  before  default,  and  before 
the  day  named  for  any  payment.  Bogers  v. 
Grasebrook,  8  Q.  B.  895. 

Cases  cited  in  the  jadgment :  Doe  d.  Parsley  v. 
Day,  S  Q.  B.  147 ;  I>oe  d.  Roylaoce  v.  Light- 
foot,  8  M.&  W.  553, 559. 

PRB8UMPTI0N    OF   PROBATE. 

Point  not  made  at  nisi  prius,  raised  in  bane, 
— On  the  trial  of  an  ejectment,  the  lessor  of  the 
plaintiff  claimed  as  assignee  of  a  term  of  999 
years,  which  was  traced  from  J. 

A  conveyance  was  proved,  by  which  3f.  as- 
signed the  term  to  J.,  more  than  50  years* 
before  the  trial ;  and  J.  was  shown  to  have  had 
possession  thenceforward ;  and  it  was  proved 
that  possession  had  been  in  parties  claiming 
through  J.  down  to  a  time  witnin  a  few  years 
of  the  trial.  It  also  appeared  that,  before  the 
conveyance  to  J.,  W,  had  released  the  term  to 
M,,  by  a  deed  reciting  the  will  of  E,,  a  par^ 
entitled  to  the  term,  under  which  fV.  and  M» 
each  asserted  an  interest.  Probate  of  the  will 
was  not  put  in,  and  no  proof  was  given  of 
search  for  it.  It  did  not  appear  that  W.  was 
not  the  party  entitled  to  the  term  in  case  of 
the  intestacy  of  E.  Held,  1.  That  a  jury  were 
not  entitled  to  presume  that  probate  of  such 
will  as  was  recited  in  the  deed  of  release  had 
been  granted.  And,  therefore,  that  the  title  to 
the  term  was  not  traced  from  W,  to  M. 

2.  That,  upon  showing  cause  against  a  rule 
for  a  new  trial,  after  a  verdict  for  the  lessor  of 
the  plaintiff,  it  was  not  competent  to  him  to 
abandon  his  claim  of  the  term,  and  insist  that, 
independently  of  the  will,  the  jury  might  pre- 
sume an  estate  in  fee  from  the  possession,  the 
d.  Woodhouse  v.  Fawell,  8  Q.  B.  576. 

REMITTBR  OF   E8TATB. 

An  estate  being  limited  by  marriage  settle- 
ment to  the  use  of  A,  and  his  wife,  and  the 
heirs  of  their  bodies,  and  A,  having  died,  leav- 
ing his  widow  and  Uiree  children,  viz.,  G.,  an 
oidy  son,  and  jL.  and  H.,  daughters,  the  widow, 
in  1735,  by  a  deed-poll,  in  consideration  of  ,an 
annuitv  granted  to  ner  by  her  son  6.,  and  of 
natural  affection,  granted,  surrendered,  and 
yielded  up  the  estate  to  6.  in  fee;  and  he 
afterwards,  during  her  life,  suffered  a  recovery. 
The  widow  died  in  1767;  6.  died  without 
issue  in  1779»  having  devised  the  estate  to 
trusttes  to  secure  the  payment  of  an  annuity 
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tio  W,,  tiie  oifly  mm  of  'hit  liilnr  4£».,  ^(wfaiy^wttB 
then  dead,)  and  eulneet  theNto,  to  aB.,  ?the 
^^^ildest  eon  of  W,,  for  life,  wtihiMOianiiBder'to  hie 
•seeond  eon.  In  1790,  B.  entoiid.  vn  'Us 
fcitiber'-s  death,  into  poflseesion  of  the  Mitireiy 
'df  the  eetote,  daimtng  mnder  *the  "will  «'of  ^., 
'jmdmibeeqttenfly'did  vanouB  acts  intheoha- 
racter  of  devisee  for  life.  In  1814,  he^aufimd 
B  recorery  of  one  moiety,  and  iin  1816,  'con- 
▼eyed  the  entirety  of  the  estate  to  niortgafifeee 
in  fee.  In  1818,  M,,  the  descsendant  df  the 
other  co-parcener,  H.,  at  B.*e  request,  taffmd 
a  recovery  of  a  moiety,  which  it  <wa8  declorad 
abould  enure  (eubject  to  a  term  to  eaaure  a 
sum  of  monev  to  in.,)  to  the  me  of  *B.'8  mort- 
gagees-: HMy  on  error,  by  the  Oonrt  of  Ex- 
chequer Chamber,  (affirmin^^f  the  judgment  of 
the  Court  of  Exchequer,)*-!.  'Riat  the  deed- 
poll  of  1735  operated  as  a  covenant  to  stand 
•seised,  and  created  abare  fee,  determinable  by 
the  entry  of  the  issue  in  tail.  2.  That  this 
base  fee  did  not,  on  the  death  of  the  widow, 
become  merged  in  the  reversion  in  fee  in  6., 
as  the  estate  tail  "subsisted  as  an  intermediate 
estate;  and  that,  although  6.,  being  estopped 
4)y  the  recovery  suffered  by  him,  was  not  re- 
mitted to  the  estate  tail,  no  right  *of  entry 
,  accrued  till  his  death,  and  therefore, 'the  period 
of  20  years,  for  the  operation  of  the  Statute  of 
limitations  against  the  issue  in  tail,  was  to  be 
calculated  from  G.'s  death  in  1779,  and  -not 
from  the  death  of  his  mother  in  1767;  and 
that  B.'s  entry  in  1790  was  not  barred  by 
lapse  of  time.  3.  That  although  £. 'entered 
under  the  wiU,  and  manifested  an  intention 
to  take  the  estate  under  it,  for  bis  life  only, 
that  intention  was  immaterial,  and  he  was  re- 
mitted, nolens  volens,  as  to  his  moiety,  to 
the  original  estate  tail,  which  was  barred 
by  the  recovery  in  1814. 

Held,9l8o,  (reversing  the  judgment  of  the 
Court  of  Exchequer,)  that  the  entry  and  re- 
mitter of  B.  did  not  operate  to  remit  M.,  his 
coparcener,  to  the  other  moiety  of  the  estate. 
Woodraffe  t.  Doe  d,  Dantell,  15  M.  &  W.  769. 

Cases  cited  in  the  judgment :  Hawtrey's  case, 
Dyer,  1916;  Vavasor's  case,  3  Leon.  93; 
Daneombev.  Wingfield,  Hob.  354;  Peaiston'a 
case,  Noy,  46;  Smales  y.  Dale,  (iob.  liO; 
Culkev  V*  Doe  d.  Taylerson,  11  A.  &  £.  1016 ; 
Macfaell  ▼.  CUrke,  2  Ld.  RayiD.78:2. 

SATISFIED   TERMS*  ACT. 

Estate  of  Conusor, — In  1839.  A.  died  seised 
in  fee  of  hmds,  of  which  his  eldest  son  B.  was 
Ms  tenant.  On  his  death,  B,,  supposing  him 
to  have  died  intestate,  entered  on  the  lands, 
claiming  them  as  heir-at-law,  and  in  1839 
-mortgaged  them  in  fee,  and  levied  a  fine  to 
confirm  the  mortgage ;  and  at  the  same  time, 
an  outstanding  term  of  500  years  was  by  his 
direction  assigned  to  a  trusteefor  the  mortgAgee. 
In  1835  B.  sold  the  estate  to  the  defendant, 
nrho  paid  off  the  mortgage;  the  legal  estate  in 
'fee  and  the  equity  of  r^emption  were  oonveved 
to  the  defendant,  and  the  term  was  assigned  to 
a  trustee  for  him,  to  attend  the  inberilanee. 
Sn  1845  it  was^iseovered  that  A.  had 


«  #ill,  whoMby  he  danaad Hhe  Inis  tttfw  to 
his  second  son,  who  thereupon  brougiR  «ect- 
jnant  to  raeavarths  estate-tem  4he  dafenomt, 
«nd.laid  a  demise  i^  the  aameofithe  traitie 
to  whcmi  the  term  -was  aaaigncd  in  1835 :  iW, 
lat,  that  B,  had.a.saffioieot  estate. toonske  him 
a-f(ood.0onueor  of  the  fine;  42ndly,:that  by  the 
opesation  of  the  8  &  9  Vict  c.  112,  thetenn 
had  absolutely  determined,  and  4he  plsiatifi' 
could. not unecover  upon  the  demise  hud  in  the 
name  of  the  tnislee.  .Doe  d,  CadwUdtr  v, 
iVfoe,  IfiM.ic  W.  603. 

8VAUP. 

iSee  Agreement :  'Copyholds,  1. 

•niTLK. 

.ISee  Mbstruet'of  TUk. 

VBNDOR. 

Lien  on  hand, — ^A  vendor  oT  land,  who  has 
conveyed  the  legal  estate  to  the  vendee,  has  no 
lien  on  the  title-deeds  for  the  unpaid  purchase 
money.  Goode  v.  Burton,  1  £xch.JLJ89fS.G., 
34  L.  O.  423. 

Case  cited  in  the  judgment :  Lord  Buckhonffl 
case,  1  Rep.  1. 

WBL8H   FIKE. 

Proof, — ^To  prove  the  levying  of  a  fine  with 
proclamations  m  a  Court  of  great  session  in 
Wales,  the  chirograph  was  produced,  having 
one  proclamation  indorsed,  and  the  plea  roU  df 
the  same  •  session . at  which  the  chiiogrsph  slated 
the  fine  to  have  been  levied,  contained  aa 
entry  of  a  liaentia  conoordandi,  bstsrsen  the 
same  parties  and  respecting  the  same  poremises 
as  those  mentioned  in  the  chirograph  t-^Heid, 
sufficient  by  virtue  of  the  stat.  5  Vict.  c.  32, 
8.  2.  Doe  d,  Cadwalader  v.  Price,  16  M.  & 
W.  603. 

WILL   AND   POWER. 

P.  being  in  India,  in  1840,  entered  the  fol- 
lowing instrument,  attested  by  two  witnesses : 
*'  Know  all  men,"  "  that  I  make,"  &c.,  E.  my 
"  lawful  attorney  for  me  in  my  name  sad  to 
my  use,  to  ask«  demand,"  &c.,  ''  or  receive  the 
possession  of,  or  produce  of,  the  rent  of  the 
freehold  of,"  &c.  "  And  I  do  empower  her,  the 
said"  E,,  "to  hold  and  retain  all  the  procesds 
of  the  said  property  for  her  own  use  until  I 
return  to  England,  and  claim  possession  in 
person ;  or  in  the  event  of  my  death,  I  do  here- 
by, in  my  name,  assign  and  deliver  to  the  said" 
E,  '-'the  sole  claim  to  the  before-mentioned 
property,  to  be  held  by  her  during  her  life,  and 
disposed  of.  by  her  as  she  may  deem  proper  at 
the  time  of  her  death :  at  the  same  time  I  wid 
it  to  be  understood  that  I  claim  all  right  and 
title  to  the  said  property  on  my  arrival  in  Great 
Britain,  when  the  terra  of  the  said"  E'%  **<»- 
cupancy  shall  be  considered  at  an  end."  "  In 
witness,"  &c. 

The  instrument  wus  acted  «on  as  a^pover  of 
attorney  by  E,  Ahenmrds  P.  died  in  India, 
without  returning  to  Great  ^Britain,  and  left  S, 
surviving  :  Held,  that  the  inslrument  operated 
on  P.'s  death,  asa  devise  to  B,  DhJ.  Orw 
V.  OM9,8<Q.fi.7i4. 


DIGEST,    AND   JOURNAL  OP   JURTSP.BUDE'NCE. 


SATURDAY,  SEPTEMBER  9,  1848. 


■   ^Qiiod  ougia  ad*  nob 
PertmM,  et  neaeire  malftm  eil»  aghamiis." ' 
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ME  LEGAL  RESULTS  OF  THE 
8flSSI0N  OF  PARLIAMENT. 


LAW    OF  ELECTIONS. 

Resuming  the  consideration  of  the  legal 
resoks  of  the  Session^  we  have  to  announce 
tbe  postponement  until  .next  Session,  of  the 
BiU  introduced  hy  Lord  John  Russell,  for 
preventing  Chrrupt  Practices  at  Elections* 
The  numerous  cases  in  which  Select  Com- 1 
mittees  of  the  House  of  Commons  reported 
that  corrupt  practices  prevailed  at  the  last 
general  election, .  naturallj  attracted  the  at- 
tention of  the  puhlic,  as  well  as  of  the  mem- 
bers of  the  legislature,  to  this  subject,  and  \ 
^rnomerous  discussions,  and- some  un- 
sacoessful  attempts  at  legislation  by  indi- 
vidaal  members  of  the  House  of  Commons, 
the  matter  was  forced,  as  it  were,  upon  the  • 
attention  of  government,  and,  at  an  advanced 
peiiod  of  the  Session,  the  bill  was  intro- 
duced by  Lord  John  Russell,  to  some  of  the 
contemplated  appointments  under  which  we 
have  already  ou'ected  attention,  (ante,  p. 
258.)  The  measure  did  not  reach  the  House 
of  Lords  until  the  third  week  in  the  month 
of  August,  and  it  was  then  disposed  of  by  a 
resolution  which  we  have  extracted  from 
the  votes,  and  deem  worthy  of  recording  as 
anrecedent,  which  we  should  desire  to  see 
followed  in  all  cases  where  important 
measures  are  submitted  at  such  a  time  as 
to  preclude  careful  and'  deliberate  con- 
sideration. With  8  recollection  of  the 
numerous  miscarriages  occasioned  b;^  hasty 
legislation  at  the  dose  of  the  Session,  we 
should  rejoice  to  see  it  established  as  a 
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rule^  that  no  bills  but  those  of  an  urgently 
pressing  nature  should  be  introduced  into 
either  House  of  Parliament  after  the  end  (^ 
June.  The  resolutions  of  the .  House  of 
Lords,  in  reference  to  the  Corrupt  Practices 
at  Elections  Bill,  were  as  follow  :-i— 

"  That  this  bill,  creating  a  new  jurisdictloD 
for  the  investigatioB  of  corrupt  practices  at 
elections  for  members  to  serve  in  parliajaent» 
contains  principles  and  provisions  of  too  great 
importance  to  oe  adopted  and  passed  by  this 
House,  without  ample  time  being  allowed  for 
their-betng  folly  discussed  and  deliberately  con* 
siekred,  and  it  is  therefera  inexpedient  that  the 
same  should  bs*  proceeded  with  at  this  late 
penod  ol  the  Session. . 

"Thai  this  .House  acknowledjees  the  great 
importance  of  the  subject,  and  wiU  be  prepared 
to  give  its  most  earnest  attention  to  any  bill  for 
the  effectual  investigatbn  and  conviction  of  the 
said  corrupt  practices,  which  may  be  brought  to 
them-,  either  early  in  the  next  Session,  or  at  any 
subeeqvent  period  when  dne  time  can  be  al- 
lowed for  the  propeT'Consideration  of  the  same*'' 

LAW   OF   BANKEVPTCT,  &C. 

The  course  of  legislation  on  the  subject 
of  the  Law  and  Practice  in  Bankruptcy, 
during  the  present  Session,  has  been  some- 
what remarkable.  It  has  been  for  some 
time  all  but  universally  admitted,  that  soo 
cessive  patching  and  changes  have  rendered 
this  branch  of  jurisprudence  peculiarly  xsa- 
satisfactory  to  all  persons  concerned  in  its 
administration,  and  that  an  extensive  amend? 
ment,  founded  upon  some  comprdiensive 
plan,  had  become  indispensably  necessarr. 
An  active  and  influential  association  has  for 
some  years  been  organized  in  the  metropolis, 
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with  branches  in  some  of  the  more  im- 
portant provincial  seats  of  oommeroe*  with 
the  express  and  exclusive  object  of  procur- 
ing such  an  alteration  in  the  laws.    The 
leaiding  principle  of  those  comprehended  in 
this  organisation  is,  that  aooordinff  to  the 
existing  svstem*the  debtor  is  too  leniently 
and  induJgenUy  treated^  whilst  the  interests 
of  the  creditor,— or,  as  he  is  described  in 
the  reports  of  the  association,   the  unfor- 
tunate  creditor,— are  oreriooked,  or,  at  all 
events,  inadequately  protected.    Such  being 
the  prevailing  feeling  amongst  the  trading 
community,  and  the    avowed  Spirit  with 
which  a  change  of  the  law  had  been  ad- 
vocated and  agitated,  it  is  curious  to  find 
that  the  only  measure  which  has  found 
favour  in  the  sight  of  the  legislature,  in 
regard  to  the  Law  of  Bankruptcy,  is  one 
which  confers  an  unqualified  boon  and  ad- 
vantage on  bankrupts,  witlK>ut  affordiog  any 
corresponding  benefit  to  creditors.     As  our 
readers  are  aware,  a  bill  was  introduced  in 
the  House  of  Lords  several  months  since, 
for  the  Conaolidation  and  Amendment  of  the 
Law  of  Bankruptcy,  which,  after  some  dis- 
cussion, was  referred  to  a  Select  Committee, 
by  which  a  mass  of  evidence  was  taken  suf- 
ficient to  fill  a  portly  blue  book,  to  which 
we  may  hereafter  find  an  opportunity  of 
adverting.     The  bill,  however,  has  never 
found  its  way  out  of  the  Select  Committee. 
A  Bankruptcy  Court  Regulation  Bill  was 
also  presented  to  the  House  of  Lords  early 
in  the  Session,  which  we  find  never  ob- 
tained even  a  second  reading.     As  some 
change  has  taken  place  in  the  Bankrupt 
Laws  every  Session  for  many  years  past,  it 
was  possibly  considered  to  be  unreasonable 
that  the  present  Session  should  terminate 
without  an  act  of  this  nature,   and    ac- 
cordingly the  Bankrupts*  Release  Bill  was 
brought  from  the  Lords  so  recently  as  the 
21st  August,  and  was  passed  and  returned 
by  the  Commons   without  any  unneces- 
sary delay,  and    has  received    the    Boyal 
Assent.  .  Let  us  not  be  understood  as  ob- 
jecting to  the  principle  of  this  biU,  which 
proposes  to  furnish  a  remedy  for  a  state  of 
the  law  which  it  may  be  admitted  requires 
alteration.    The  preamble  states,  what  is 
undoubtedly  the  (act,  *'that  it  occasionally 
happens  that  persons  in  prison  for  debt, 
who  have  been  adjudged  bainkrupt,  and  who 
have  surrendered  to  their  fiats,  are  never- 
theless detamed  in  prison  during  the  pro- 
ceedinffs  under  the  bankruptcy ;    and  that 
it  also  nappens  that  bankrupts  whose  certi- 
ficates have  beeen  refused  are  taken  in  exe- 
cution by  creditors  who  have  not  proved 


their  debts  under  the  fiat  and  are  unaUe  to 
obtain  their  release  by  an  application  to  saj 
Court  of  Justice.  This  sUte  of  things  it  is 
proposed  to  remedy  by  two  short  clanfti 
empowering  the  Commissioners  of  the  Gomt 
of  Bankruptcy  to  order  the  release  of  audi 
bankrupts.  *  The  dauaesare  as  foDow : — 

"That  where  any  person  has  been  adjodged 
bankrupt,  and  has  surrendered  to  his  fial,  and 
obtained  his  protection  from  arrest,  pomiant 
to  the  practice  in  Bankruptcy,  if^  such  person 
shall  be  in  prison  for  debt  at  the  time  of  hia 
obtaining  such  protection,  any  Commisaioiier 
acting  under  such  fiat  may  oraer  his  immediafte 
release  from  prison,  either  absolutdy  or  npcm 
such  condition  as  such  Commissioner  shall 
think  fit :  Provided  always,  that  such  wteaae 
shall  in  nowise  affect  any  rights  of  the  creator 
at  whose  suit  he  may  be  in  prison  agaioat  the 
debtor,  except  the  right  of  detaining  him  in 
prison  whilst  protected  from  imprisomncat  by 
order  of  the  Court  of  Bankruptcy. 

''That  if  any  bankrupt  whose  last  examiaa- 
tion  shall  have  been  adjourned  sine  die,  or 
whose  certificate  shall  have  been  suspended  or 
refused,  shall  be  in  execution  or  be  taken  in 
execution  under  a  eaptot  ad  saOsfaeiendmrn  at 
the  suit  of  any  creditor  who  mi|hthave  proved 
under  the  fiat,  and  detained  m  prison,  any 
Commissioner  acting  under  his  fiat  may  order 
his  release,  after  he  shall  have  undergone  such 
term  of  imprisonment,  not  exceeding  two  years, 
as  to  such  Commissioner  may  seem  a  somcient 
punishment  for  such  offences  as  he  may  appear 
to  such  Commissioner  to  have  been  gmlly  of." 

If  these  clauses  had  been  introduced  into 
a  general  measure  for  the  amendment  of  the 
Law  of  Debtor  and  Creditor,  they  vdM 
be  considered  deserving  of  appro^ ;  but 
enacted  without  reference  to  the  existing 
state  of  any  other  portion  of  the  law,  tfacj 
only  serve  to  render  it  more  anomakma. 
For  example,  the  maximum  period  towhidi 
the  most  fhiudulent  bankrupt,  under  the 
last  clause,  can  be  subjected  to  imprison- 
ment is  two  years,  whilst  under  the  1  &  2 
Vict.  c.  110,  ss.  77 i  99,  an  insolvent  who 
has  wilfully  made  fUae  entries  in,  or  omitted 
from  his  books,  or  has  fraudulently  dis- 
charged or  concealed  any  debt,  or  mort- 
gaged, made  away  with,  or  concealed,  any 
part  of  his  property,  or  has  wilfully  omitted 
anything  from  his  schedule,'  is  liable  to  be 
imprisoned  for  three  years.  It  may  be 
argued  that  two  years'  imprisonment  is  a 
sufficient  punishQient  for  any  offence  of 
which  a  bankrupt  can  be  guilty  as  regards 
his  creditors  ;  but  if  this  were  conceded,  it 
would  not  explain  why  it  should  be  thoof^t 
necessary  to  inflict  tnree  years'  imprison- 
ment upon  an  insolvent,  when  two  years 
are  deemed  sufficient  to  satbfy  jiistioe  as 
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legaids  a  banknipt  guilty  of  precisely  the 


Amongst  the  aesdonal  measures  which 
hare  become  law,  we  are  glad  to  obserre  the 
Petty  Bag  Ofiee,  Court  of  Chancery  Bill, 
the  provisions  of  which  were  submitted  to 
oar  readers  shortly  after  it  was  laid  on  the 
table  of  the  House  of  Commons  by  the 
Solicitor-General,  (ante,  vol.  35,  p.  493). 
This  measure,  wmbt  abolishing  Tarious 
offices  in  the  department  to  which  it  relates, 
and  proyiding  for  the  transaction  of  the 
basiness  heretofore  performed  by  those  who 
held  the  offices  now  abolished,  enacts 
generally  that  the  serrices  performed  by 
die  clerks  of  the  Petty  Bag,  as  attorneys 
for  parties,  may  herder  be  performed  by 
any  attorney  regularly  admitted, — a  practical 
improTcment  with  wKicl^  the  public,  as  well 
as  the  nrofession,  have  good  reason  to  be 
satisfied. 

In  addition  to  the  Commons'  Indosure 
Act,  prmted  ante,  p.  324,  a  second  Com- 
mom  Inclasure  Bill  has  passed  both 
HoQses,  to  the  details  of  which,  and  also 
to  the  provisions  of  the  London  City  Small 
thhU  Court  Bill,  the  Insolvent  Debtors' 
Court  Bill,  and  the  yarious  bills  relating  to 
tbe  poor  and  parochial  charges,  we  shall 
take  an  early-  opportunity  of  directing  more 
particular  att;ention. 

We  may  now  add,  however,  that  the 
Taxing  Masters,  Court  of  Chancery 
(Ireland)  Bill,  the  Transfer  of  Landed 
Property  (Ireland)  Bill,  the  Register  of 
Sttsines  (Scotland)  Bill,  and  the  Court  of 
Aw^fctary .  (ScotUmd)  Bill,  have  obtamed 
the  sanction  of  the  legislature,  but  that  the 
bill  has  been  withdrawn  for  assimilatmg 
^pointments  as  regards  the  Officers  of 
V(mrts  of  Justice  in  Ireland. 


THE  COUNTY  COURT  JUDGES 

AND  THE 

ORDER  IN  COUNCIL. 

The  Order  in  Council  of  the  11th 
Aiigust,  directing  that  the  60  judges  of  the 
Conrts  should  be  paid,  from  and  after  the 
30th  September  instant,  by  salaries  instead 
of  fees,*  and  that  the  salary  of  each  judge 
should  be  1,000/.  per  annum,  was  preceded, 
it  aeems,  by  a  series  of  indignant — ^we  are 
wnry  we  cannot  add  dignified — ^remon- 
strances, from  the  learned  functionaries 
vhose  pecuniaiT  interests  were  immediately 
affecteo,  and  addressed  to  the  Lords  Com- 
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missioners  of  her  Majesty's  Treasury.    By 
an :  unaccountable   indiscretion,    af^r    the 
Privv  Council  had  come  to  a  final  decision 
on  Ine  subject,  and  notified  that  decision  by 
a  publication  of  the  order  in  the  London 
Gazette  of  Fridav>  the  15th  August,  the 
County  Court  judges  allowed  a  portion  of 
their  correspondence  with  the  Treasury  to 
be  published,  the  perusal  of  which  certainly 
is  not  calculated  to  increase  the  respect  in 
which  it  is  desirable  they  should  be  held  by 
the  public.     We  availed  ourselves  of  the 
earliest  opportunity  after  the  publication  of 
the  Gazette  containing  the  Oraerin  Council, 
to  express  a  conviction  that,  upon  public 
grounds,  the  reduction  of  emoluments,  as 
determined  upon,  was  injudicious  and  ill« 
advised,  but  we  were  not  prepared  to  find  a 
body  of  gentlemen  entrustea  with  judicial 
functions,  appealing  to  the  public,  through 
the  press,    against    the    decision    of  the 
executive  government   upon    a  matter  of 
personal  remuneration;    and    still  less  to 
find  them  enforcing  their  claims   on  the 
public  purse  with  such  a  lamentable  lack  of 
judgment  and  delicacy  as  we  find  disclosed 
in  the  letters  before  us.    Why  was  it  neces- 
sary, for  instance,  in  the  letter  of  Serjeant 
Manning,  dated  the  18th  Jidy,  and  which 
he  states  was  written  at  the  request  of  Ser- 
jeant Storks,    Mr.   Starkie,  and  Seijeant 
Clarke,  to  refer  to  the  salaries  received  by 
the  Commissioners  in  Bankruptcy  and  In- 
solvency, and  to  add  that  ''  it  would  be  in- 
vidious to  compare  the  amount  of  their 
labours  with  those  performed  by  the  County 
Court  Judges  T"     Or  why  refer  pointedly 
to  the  amount  of  the  retiring  pensions  to 
which  the  Bankrupt  and  Insolvent  Com- 
ndssioners  are  entitled  7     Still  less  can  we 
admire  the  contents  of  the  communication 
emanating  from  the  meeting  of  the  County 
Court  judges,  and  dated  July  27.      The 
threat  that  not  a  few  of  the  judges  who  had 
removed  into  the  country  and  abandoned 
their  practice  at  the  Bar,  would  be  com- 
pelled by  the  reduced  amount  of  salary  to 
return  to  it,  is  simply  ludicrous ;    but  the 
elaborate,  though  not  very  intelligible,  cal- 
culation, entered  into  to  prove  that  the 
return  made  to  parliament  does  not  fairly 
represent  the  working  of  the  act,  by  show- 
ing how  much  had  been  received  by  suitors 
through  the  coercive  process  of  the  Court, 
suggests  some  very  painful  reflections  as  to 
the  spirit  and  views  with  which  the  juris- 
diction conferred  by  the  act  may  have  been 
exercised.     That  "the Judges"  have  not 
allowed  any  modest  dimdence  to  interfere 
with  the  appreciation  of  their  own  services 
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in  the  diaokarge  of  their  jinUdal  duties  is 
tcderaUyi  manifest' fiom  tb«ir  stataneat:-^ 
*'.tI1ut  Wing  ^otaedf  the  eonfidmeeofUU 
mtbUcin  the  disduogeof  their  duties,  and 
jiaTing  been  the  instruments  fbr.oanrjingoat 
a  most  successful  .experiment  in  th&«dmi« 
mstradon  of  justice,  they  feel  ocmsiderabij 
a^;grieyed  that  government  should  appear 
disposed  to  reduce  their  remaneratioo/'  &c. 
Goiwrnmeiit,  ■.  however,:  notwithstanding  this 
pathetic  appeal,  faa&  not  cmly  been  disposed, 
but  has  actually  given  effect  to  the  dispo- 
sition, by  reduemg  therrenumemtiim  in  ^  the 
maimer  already  descrUied,    aed    the    an- 
nouncement of  this. resolution,  we  under^ 
stand,  was!  followed,  not  ;hy  die  resignation 
of  the   County  Court  judges,  but  by  on 
humble  request. to  the  ^Secretary  lor  tibe 
Home  Department,  .that  the  -subject  may 
he  reconsidered.     Sir  €reo]!;|;e*  Grey's  an- 
swer to  this  request  was  easy  enoi^h.     He 
had  only  to  refer  the  pedtioners  to  therpara- 
graph  in  Serjeant  Manning^s  letter  of  the 
18th  July,  wherem  he  sUtes,  <'  ISiat  if  the 
mode  of   rennmeration  is  altered  in  the 
manner  proposed,  no  further  change,  either 
by  increasing,  salaries,  or- by  retonring  to 
payments  by  fees,  appears  to  be  allowed  by 
the  act."     We  have  no  doubt  the  learned 
Serjeant's  construction,  of  die  ^  &  10  Vict, 
is  '  correct, :  and  that  the  salaries   of  the 
County  Court  Judges  must  remain  at  the 
amount  fixed  by  the  Older  in  Council,  until 
they  can  persuade  die  :Home  Secretary  to 
recommend' parliament  to  pass  an^actaug- 
mendng  the  salaries  of.  the  judges.    Perhaps 
when  diis  alteration  is  proposed,  the.ne^ 
oessity  will  have  iimpressed  itself  upon  the 
legislature  of  affording. die  suitors  of  the 
County  Courts  the  means  of  obtainmg  the 
aswistance  of  •competent  prafessional  .«d- 
viaers,  and  of  intvodiicng  other  obrious  im- 
pixivemeDts  im  the  system.     Meanwhile,,  the 
I3cinnty  Court  judges  must  beroarefiil  not 
to  expose  themselves '  to  a  repetition  of  the 
answer,  given* in  the  'Honse.of  Commons  to 
the  complaint  of  i  their  bailifis,— diat' "they 
were<|aite  at  liberty  toifiiMl  the  throit  of 
reak;nation   which    they  had    held    out." 
And 'it  is  desirable  ithey  should  hear  in 
mmd,  that  whilst  the.  utmost  exertions  of  a 
professional  man  'from  the  oommeBecmeBt 
of  a  suit  in  the 'County  Court:  to  its  &ial 
detennination,  is  supposed  to  be  aufibtently 
oompeusated  by  the  payment  of  16a.,  ^  if 
there*  isito  be  anythii:^  luce  keqang- or  pro- 
portion in  die  syateaa,   die  jodge  mayilM 
npposed  to  be  lihemUy  reanneratediiy  « 
aitoy  of  1,0092.  ;:perjamBnn. 


TAXB6  ON^UfiTIOe. 


STAMPS  IN' CnSXT  OF  FEB8. 

The  evidence  of  the  Master  of  the  fidk 
before  the  Select  Committee  of  the  House 
of  Commons,  on  fees  in  the  Courts  of  Law 
and  Equity,  is  of  great  importance  in  mmv 
respects.  We  extracted^  his  lordships 
opinions  on  the  system  of  taxing  the  suitors 
by  numerous  and  enormous  fees,  and  shall 
devote  a  separte  article  to  the  ConsolidaUm 
and  Supervision  of  the  Offices,  and  another 
to  die  proposed  *' Secretary  :  of  Slate  ht 
the  Affairs  of  Justice" 

In  the  meantime  it  may  be  observed, 
that  a  remedy  for  part  of  the  evil,  connected 
with  the  taxes  on  justice,  was  attempted  to 
be  carried  into  effect  by  the  bill  of  the  So- 
licitor-General for  substituting  Stamps  ia 
lieu  of  Fees.  The  alteration  proposed  by 
that  bill  would,  no  doubt,  have  effected  an 
improvement  in  the  mode  of  collecting  fees, 
but  it  did  not  profess  to  reduce  tkear 
amount.  It  would  have  secured  bj  a 
simple  process  the  due  accounting  for  all 
the  vast  sums  paid  by  solicitors  on  account 
of  their  clients,  without  any  additional  ex- 
pense of  collection.  The  money  would  be 
paid  at  the  Stamp  Office,  and  transferred 
to  the  Accountant-General's  credit  at  the 
Bank  of  £ngland.  There  would  be  an  end 
of  the  suspicion  of  iraud,  or  itfae  appre- 
hension of  mistake,  either  by  fee-receireB 
or  fee-payers,  and  thousands  of  entries  in 
the  account  books  of  the  officers  and  the 
practitioners  would  have  ceased. 

The  bill  would  also,  have  had  the  efiSect  of 
diminishing  the  number  of  officers  or  deiks 
in  the  Court  of  Chancery,  many  of  whom 
are  nrincipally  employed  in  couecting  fees 
and  keeping  and  renaering  an  aooount|of 
them,  and  thus  it  might  be  expected  that  ia 
a  short  time  the  staff  would  be  diminished, 
expense  saved,  and  conaequently  no  incon- 
siderable porti<m  of  the  impost  taken  off*!^ 

In  the  present  state  of  the  public  finances 
there  is  but  little  hope  of  seeing  justice  dsne 
to  the  suitors,  but  it  is  evident  that  no  bug 
time  will  be  permitted  to  elapse  before  the 
present  or  some  other  JVCnistiry  will  findit 
absolutely  incumbent  on. them  to  revise  the 
system  of  taxation,  and  more  especially  the 
stamp  department.  I'Hien  that  takes,  plao^ 
the  burdens  upon  the  Courts  of  Justiofo 
which  operate  to  so  large  an  extent  in  the 
delay  or  the  denial  of  justice,  will'be'laigdy 
.mitigated,  if  not  altogether  rdieved. 


■*^See  page^,  otfle. 
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COUWrS  ACT. 

.On  the  molioii  of  Mr.* George  fThoiap- 
«on,  a  retam  has  been  onfem  'hj  'the 
House'  ef  -  Gonmioiis  **<  of « the  iiaaieB,  )fmi- 
dences^  and  occupations  bf  the  ^several 
treasurers  appointed. bj  the  Ck)minissioners 
of  the  treasury  under  the  provisions  of' the 
Small  Debts  Act,  9  &  lOVict.  c.  95,  with 
the^stfrevalvBistrict. Courts. for  which  .each 
treatorer. is  appointed,. the  number  of  daTS 
in' which  each  treasurer  isctngaj^  imtfae 
duties  of  his  a&et,  distinginriiing  the  time 
oocupied  from  home>  the  number  of  miles 
travelled  in  each  circuit,  the  number  of 
circuits,  in  the  year,  with  an  account  of  any 
extm  joumies  on  other  business  of  the 
Court,  the  sakry  paid  to  each  treasurer,  the 
nkiyorMaUowance  to  each  treasurer  for  a 
deik  or  assistant,  and  a  separate  ■  account 
of  the  rate  of  mileage,  daily  aHowanee,  or 
Other  travelling  expenses,  allowed  to  each 
treasurer  forhunself  and  his  clerk." 


LAW  OF  MARRIAGE. 


'inm  BKFOBT  OF '  THK  coMif rssioMsoa. 

To  the  Queen's  most 'Excellent  Majesty. 

WK,:the  CoamiisBionerB,  appointed' by  yom* 
ifages^,  **  to 'inquire  into  the  state  andopcfa- 
lion  of  the  Law  of  Mantage^'  as  rtiating  to '  the 
prohibited  degrees  of  >affiait]ryand  to  manaages 
aoicniaiaed  a^oad  or.  in  the  British'  CSolomes," 
having  taken  evidence  upon  the  fissf  branch 
«f  our  inquiry,  and  consiacreri  the  sBanae,  have 
agreed  to  the  foUowiDg  Report : — 

^We  have  Arst  direMd  onr  atlsnlian  ^  to  the 
of '  marriages  '  within '  the  prohibited 
I  of  affinity,  and  to  .the  law  affecting^  such 


^We  conceive  that  it  is  mot  necessary,  in  tiie 
discharge  of  the  duty-  mtmsted  to  us, '  that  we 
should  attempt  to  enter  into  any  examination 
of' tiie  law,  or  practice,  in  respect  of  -such  mar- 
liages  in  the  early  ages  of  Christianity.  In-  re- 
Cnence  to  this,  it  may  be  sufficient  >  to  state;, 
tibat,  £00*  several  ceatmoes,  maniaaes  within 
entain  degrees  of  affinity  were  pmubited  by 
ther.GhnnA,  but  that,  by.the  anthoiity  of  the 
Pope,  ^spenaations  were  gnated,  thou^  to 
wittt  e;xtent,  and  in  what 'cases,  we  do  mot 
Hupnie.  In  Enghuid  we  jpprefaoDd  that  this 
was  the  state  of  the  law  up  to  the  lame  of  King 
HenrvVIIL  Mani^es  within  ^  present 
prohibited  degrees  of  affinity  were  nuU.aad 
void,  unless  dispensation  had  .been  fiist  ob- 
tained. 

/Theqneationywheth^rmariiagesvinthin  the 
present  prohibited  degrees  of  affinity  were  per^ 
JttitSsd  by^the  kwtof  .God,  waexhe. subject  of 
much  diacoMln  whn  .lim  ^^T  ^^i 


nonghtftto.be  ^relieiodifirom  ihis  ^ 
Queen  Katharine.  This  manme  nwsipno* 
■wifwfwdmilhind  voidhy  Archhishop>Capimer> 
.FbsBL  .that  tpnod  ^the  ^Ecclesiastieal  vjQouiii 
dealt  wiih.theaB  manaages,  at  tfiint,  bypjco* 
aoundngvthemiiullnnd  Yoidysiolwithslaaakig 

Btor  .mth  of  tha.partie&  night  the  dnsdwheu 
fcbe  sutt^wasaoughtto  he  coBuaenced.  Buibia 
thestknoof  fJamesJ.  tthe  iGouvts  of  vConunon 
law  interfeted,  land  ipcnhihited  ithe  Spiritual 
€ontts  :fi»m  proceeding  to  pvononaoe : than 
mllr'and  'vnid'aiter  the  deatti  ef.oue'Of  the 
parties.*  4ienGehaU.themmanBi^e8'naoi».to<l]B 
caUed  voidable  main^ges,' in  oontmdistinCliin 
tathosowhich  were- void,  las  in  the  case  vof  •« 
aaniage  where  .there  -was  a  iint  hnsband  or 
wife  living  at)  theilKnei  of  tiie^seeond  uiiiagB; 
or  whece  ouo  of  the  parties  was  a.  lunatic  at  the 

le ' of  celabratittg- a. marriage.''  Marriages 
therefore  within  -  the  prohibittti  >  degrees  wese 
only  votdahk ;  tand  if  mey  were  not  pmnounoed 
nnlL'and  void,  by  the  competent  -ecdesiaatical 
tiibumda,  during  the  lives  of  bothi  parties,  their 
vaheUty  conid  not  be  afterwards  questioned,  nor 
the  Icgitimaey  ofahechKidren  beiimpeached. 

This,  state  .of  the.laiv  continued  unaltered,  in  . 
Enj^kmd' until  the  year.  1835,  when  the  statute 
•5  &  6  W..4,  C..54,  (commonly  c&lled  Lord 
Lyndhmnt^Act,)  passed.^:  The  effect  of  that 
statute -was.  to  pmhibit  thoEceleaiaitioal-.OouiSs 
fium-^nlertaining  any  suit  for  tke  purpose  .of 
pMuonncing  null  and -void  i  marriages,  within 
the  .prohibited  degrees  of  taffinity,  .celebinted 
before  tiie:  passing  Of  tko  aot,.and  aUauch  mar* 
riages  celebiated  tafter  the  pasaioff 'of  the  act> 
were  deehured  by  it  to  be.null  and  void. 

ThisTStetute  extends'  to  1  Ireland ;  andyconae- 
ouently,  the  law  ontthisnubject  is  the  same  in 
tnat:  country  as  in  ifingknd. 

.The  hnv.  of 'Scotland  does  not  nwcogniae,  in 
this jnatter,i the  distinction  between 'void  lOad 
voidahlemarriage8,>but  holds  »vaid,  416  mtlao, 
all.marriageft.contincted » within  tfaeipnohibited 
d<^rees-4if  coaisanguinity  or  •  affinity.  (Li  that 
oountsy  the  sistes  of  a  deeeaaed  wife  isldedared 
to  be  within  itiie  prohibited  degrees,  by  the 
whole  authority  6f  the  Ohurch,  and,  -generaiiy, 
by  .lawyers.  .Bodbta,  however,  hove  been 
Stated,  land  upon  strong  grounds,  by  saanr 
eminentfioottish  lawyers,  whether  that  dcgice 
be  within'  those  prohibited,*  ao^  as  to  mader.void 
the  marriage  which  may  be  contneted  hy  41 
widower,  with.the  -sister  of  his  .wife."* 

A  question  has  lately  arisen,  upon  ani  indict- 
ment of  one  Chadwick  for  bigamy,  as  to  what 
were  the  prohibited  decrees  intended  by  the 
stetute  of  the  5  .&  6  W..4^  c.  «4  :•  and  the 
Oourt  of  Quecn^s  Bench  vmaaiamuty  we&b*  of 
<^ihuen,tiiattiie  degrees  intmded  were  tbnse 


»  RavTY,  Sherwood,  I.  Curteb 'Reports,  Mg9. 
Di)enmz,'No.  7  d. 
Tamer  v.  Myers,  I.  Ckmsistory  Repotte, 
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menticmed  in  the  table  anneacfld  to  &e  Book  of 
Common  Prayer/ 

•  It  fmther  appeara,  that  many  other  qneations 
of  great  difficulty,  which  have  relation  to  such 
marriagea,  hare  been  anbmitted  to  the  conai- 
deration  of  eminent  coonaelf  but  have  not  re- 
ceived any  judicial  dedaion.  We  will  state 
some  of  them :— whether  a  marriage  had 
abroad  between  two  English  subjects,  within 
the  prohibited  degrees  of  affinity,  would  be 
held  null  and  void  oy  the  tribunals  in  England, 
if  it  were  legal  by  the  law  of  the  country  where 
it' was  solemnised ;  whether  a  bond  fide  oomicile 
wxnild  make  any  distinction ;  and  what  would 
be'.t]^  law  if  one  of  the  parties  were  a  subject 
of  a  foreign  state,  and  particularly  of  the  state 
where  the  marriage  was  solemnised.' 

We  have  directed  our  inquiries  to  the  laws 
of  other  countries  with  respect  to  marriages 
within  the  prohibited  de^es  of  affinity,  and 
more  especially  to  a  nugnage  with  the  sister  of 
a  deceased  wife.  From  the  evidence  which  we 
have  taken,  there  can  be  no  doubt  that  this 
lafA. class  of  marriages  is,  of  all  those  within 
the  prohibited  degrees,  by  far  the  most  fre- 
quent;  so  much  so,  that  it  necssarily  forms  the 
moat  important  consideration  in  in  the  whole 
subject  When,  therefore,  for  the  future,  we 
apeak,  in  this  Report,  of  marriages  within  the 
prohibited  degrees,  we  intend,  when  it  is  not 
otherwise  declared,  to  confine  our  observations 
to  marriages  with  the  sister  of  a  deceaaed  wife. 

We  find,  from  the  evidence,  ^at  marriages 
of  this  kind  are  permitted  by  dispensation,  or 
Otherwise,  in  nearly  all  the  Continental  States 
of  Europe.^     We  have  inquired  upon  what 

Eiple  these  marriages  are  permitted,  or 
bited.'  In.  the  Roman  Catholic  Church, 
,  are  prohibited  as  matter  of  discipline : 
but  such  prohibition  may  be,  and  is,  dispensed 
with  by  the  Pope,  i  or  where,  from  distance, 
resort  cannot  'without  great  inconvenience  be 
^  had  .to'  Rome,  b)r  others  authorised  by  him ; 
imd  i4)on  this  principle,  that  the  Church,  and 
not  tlie  Law  of  God,  nas  imposed  the  prohibi- 
tion ;  and  therefore  that  the  Church,  for  fitting 
reasons,  may  dispense  with  it.' 

Protestant  States  on  the  Continent  of  Europe, 
yf^  the  exception  of  some  of  the  cantons  of 
Switxerland,  permit  these  marriages  to  be 
solemnised  by  dispensation,  or  licence,  under 
ecdesiastical  or  civil  authority^ 

With  r^^d  to  the  law  on  this  subject  in 
the  United  States    of  America,    we    cannot 


'  '  This  table  is  known  under  the  title  of 
ATehbishop  Parker's  table  of  degrees ;  it  was 
published  m  1563,  and  is  referred  to  in  the 
99th  Canon.    Appendix,  No.  48,  9. 

f  a  226,  (note,)  1149  a;  Appendix,  No.  6. 

^  Q.  206,  A,  d,  223,  233-5,  259,  280-2  a, 
824  a,  875,  883,  965,  et  sea.;  and  App.,  No. 
9-11, 25-6.  • 

*  Q.  8M.  463-MI-4-9,  481-8,  965*^-8, 
1034-63,  ni5-(5,  1162-8  b,  1166,  et  w., 
1312-3. 

^  Q.  966,  el  seq. ;  Appendix,  No,  9,  26,  26. 


better  iflnstrate  it  t]iaB  by  quoting  the  foDowing 
passage  from  the  late  Mr.  Justice  Story:  be 
says:  "In  many,  and  indeed  in  most  of  the 
American  States,  marriages  between  a  man  and 
the  sister  of  his  former  deceased  wi&  are  not 
only  deemed  in  a  civil  sense  lawfti!,  hxA  m 
deemed  in  a  moral,  religious,  and  Christiaa 
sense  lawful,  and  exceedingly  praiseworthy.  In 
some  few  of  the  Sutes,  the  English  role  is 
adopted."*'  And  in  a  letter,  which  haa  been 
conununicated  to  us,  the  same  learned  judge 
thus  expresses  himself:  '*  Nothing  is  more 
common  in  almost  all  the  Statea  of  America 
than  second  marriages  of  this  sort :  and,  ao  fur 
from  being  doubtful  as  to  their  moral  tendency, 
they  are,  amongst  us,  deemed  the  very  beat 
sort  of  marriages.  In  my  whole  life  I  never 
heard  the  slightest  suggestion  against  them, 
founded  on  moral  or  domestic  considerations."' 
In  the  Greek  Church  these  marriagea  an 
considered  incestuous,  and  unlawful,  and  are 
not  allowed,  either  by  dispensation,  or  other- 
wise. But  in  the  case  of  a  marriage,  aolemnized 
in  Russia,  between  persons  not  in  communion 
with  the  Eastern  Church,  it  seems,  that  each  a 
marriage,  if  permitted  by  the  law  or  diacipUne 
of  the  community  to  wmch  those  persona  be- 
long, would  not  be  invalidated  by  the  Uw  of 
the  state." 

The  opinion  prevalent  among  the  Jews  is, 
that  Scripture  does  not  prohibit  such  unions ; 
and  so  far  are  the  Jews  from  regarding  theae 
connexions  with  disfavour,  that,  when  there  are 
children,  the  usual  time  prescribed  for  remain- 
ing in  widowhood  is  abbreviated  in  such  cases. 
The  law.  and  practice  prevailing  among  the 
Jews  as  to  this  matter  are  stated  with  great 
clearness  and  ability  in  the  evidence  of  thor 
Chief  Rabbi  in  this  country .» 

The  various  bodies  of  Dissenters  in  England 
do  not  appear  to  entertain  the  opinion  that  these 
marriages  are  interdicted  by  Holy  Writ;  or 
that  they  are  in  themselves  reorehensibk.* 

We  have  been  particularly  desiroua  to  asoer^ 
tain  the  opinion  of  the  deigy  of  the  EstaUtahed 
Church  of  En^nd,  on  the  two  questiona, 
whether  the  marriage  with  the  sister  of  a  de- 
ceased wife  is  prohibited  by  the  Law  of  God; 
or,  if  not,  whether  it  ought  to  be  interdicted 
upon  any  other  ground. 

The  number  of  clergy  in  England  is  so  great, 
that  we  have  found  it  impracucable  to  c^eet 
the  opinions  of  the  indiviauals  composing  that 
body.  We  have,  however,  to  the  utmost  of  our 
power,  cauaed  it  to  be  known  that  we  were 
ready  to  receive  information  from  every  quar- 
ter, and  more  especially  from  the  clergy ;  and 
we  have  taken  the  evidence  of  thoae  who  were 
known,  by  their  published  opinions,  or  otber- 


^  Conflict  of  Laws,  chap.  v.  aect.  115.  fid^ 
1841. 

I  See  Evidence,  p.  21,  (note). 

"  a  500, 1019-21 ;  Appendix,  Ifo.  39. 

"  A|4>endix,  No.  35,  see  alao  Evidcnee,  Q* 
84. 

«  Q.  81-4,  103  e.,  184,  I66«0,  633^,  84a>7> 
964-r«  9t3*8 ;  Appendix,  No.  37*6. 
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wUe,  to  have  carefully  considered  the  subject ; 
and  on  both  tides  of  the  question. 

We  are  satisfied  that  a  great  diversity  of 
epinion  prevails,  among  the  clergy  of  the  Es- 
taUished  Church  of  England^  upon  both  ques- 
tioDs.p  We  think  that  very  many  of  them  do 
not  consider  such  marriages  to  be  prohibited 
by  the  Law  of  God ;  but  that  the  majority  ob- 
ject to  them  either  upon  this,  or  upon  other 
grounds. 

In  Ireland,  the  great  majority  of  the  clergy 
of  the  Established  Church  are  represented  as 
disproving  of  these  connexions  ;^  which  are  rare 
also  among  the  Presbyterians  in  that  country ; 
and  are  generally  disapproved  of  by  their  mi- 
nisters/ 

In  Scotland,  the  opinion  of  the  clergy  is  de- 
cidedly against  these  marriages.* 

Among  the  laity  of  the  United  Kingdom, 
dirers  opinions  obtain;  but  we  thbk  that  the 
prevalent  feeling  is  against  these  marriages; 
and  a  large  majority,  if  asked  their  opinion, 
without  time  for  consideration,  would  express  a 
very  strong  dislike  and  disapprobation  of  them. 
But,  judging  from  the  evidence  before  us,  we 
cannot  entertain  any  reasonable  doubt  that 
families  of  a  religious  and  moral  character  have, 
in  several  instances,  when  such  connexions 
have  taken  place  among  themselves  or  their 
friends,  been  perfectly  satisfied,  upon  a  con- 
nderation  of  the  whole  subject,  that  such  mar- 
liages  were  not  objelctionable,  either  in  a  religi- 
ons or  moral  point  of  view.^  We  are  persuaded, 
however,  that  comparatively  few,  either  of  the 
clergy  or  laity,  have  carefully  considered  the 
subject ;  unless  where  circumstances  have 
forced  it  upon  their  attention." 

In  regard  to  the  subject  of  our  first  Report 
to  your  Majesty,  it  became  an  object  of  great 
importance  to  ascertain,  as  far  as  was  practi- 
cahle.  the  effect  of  the  statute  of  the  5  &  6  W. 
4.  Of  the  number  of  th«ie  marriages,  prior  to 
1B35,  it  was  impossible  to  acquire  distinct  in- 
fonnation!  so  that  we  could  not  institute  a 
coirect  comparison  between  the  effect  of  the  law 
while  such  marriages  were  voidable,  and  the 
effect  of  the  new  law  rendering  them  ipso  facto 
vdd.  It  is  clear,  however,  Siat,  prior  to  the 
Act  of  1835,  these  marriages  were  sufficiently 
numerous  to  attract  the  attention  of  the  Legis- 
htnre,  and  to  call  upon  parliament  to  apply  a 
remedy.  That  Act  substantially  rendered  all 
past  marriages  of  this  kind  valid,  and  secured 


'  Q.  46,  81  a,  84  a,  101-2,  123,  165,  200-6, 
267  a,  310,  382-5,  409,  420-1,  514,  556,  588, 
590,  702-5,  762-3,  788,  874,  914,  925,  938, 
1008-12,  1047-51,  1061-89-90,  1218-35,  1237- 
65, 1270  et  8tq. ;  Appendix,  No.  U5,  23-4. 

'  Appendix,  No.  4,/,  /,  5,  27,  30  to  34  in- 
clusive; 40-5  inclusive. 

'  Q.  1094-5, 1111.    Appendix,  No.  28-9- 

•  Q.  1141/,  1147-8. 

•  Q.  45,  62,  85,  100-2,  118,  227-9,  262,  267- 
9. 284,  tt  9tq.,  301-5, 372-4, 409, 520,  548,  590- 
]f  026,  688, 824-39, 87*^6, 892-904;  Appendix, 
No.  14, 15, 16-22,  36. 

•  Q.  666.6,  1090, 1267,  1351. 


the  issue  against  any  chance  of  being  bastard- 
ized by  a  decree  of  the  Spiritual  Court  pro- 
nouncing the  marriage  null  and  void  db  initio. 
So  far  the  statute  may  be  termed  retrospective. 

How  far  the  prospective  enactment  of  this 
statute,  which  declares  such  marriages  for  the 
future  to  be  null  and  void,  has  attained  the  ob- 
ject which  the  Legislature  had  in  view,  we  pro- 
ceed to  inquire.    But  we  must  first  express  our  , 
opinion  that,  whether  successful  in  thu  respect 
or  not,  the  statute  was  a  wise  amendment  of  . 
the  former  law,  in  so  far  as  it  abolished  the  [ 
distinction  between  void  and  voidable  marriage;  , 
for  nothing  could  be  more  opposed  to  all  just 
principles  of  jurisprudence  than  the  permitting, 
of  uncertainty  to  attend  the  marriage  state. ' 
Before  the  passing  of  this  statute  the  husband  - 
or  the  wife  might,  at  any  period  of  their  coha-  ^ 
bitation,  by  instituting  a  proceeding  in  the  Ec- 
clesiastical Court,  cause  tne  tie  that  Dound  them  . 
to  be  broken,  and  their  issue  to  be  rendered  il-  ' 
le^imate.      Any  person,  from   any  motive, 
might,  during  the  lives  of  the  parties,  cause  the 
same  to  be  done.    It  would  be  difficult  to  con- ' 
ceive  a  state  of  the  law  more  opposed  to  all ' 
sound  principle,  tempting  to  the  breach  of  it 
by  hopes  of  impunity,  destructive  to  the  happi- 
ness of  the  parties,  by  rendering,  the  bond  un- 
certain ;  and  sometimes  subjecting  them  to  the 
misery  of  having  their  own  hopes,  and  those  of 
their  children,  at  the  mercy  of  unprincipled  ex- 
tortion. 

Towards  the  close  of  the  year  1846,  a  limited 
inquiry  was  instituted,  at  the  instigation  and 
expense  of  some  private  individuals  interested 
in  this  question,  for  the  purpose  of  ascertaining 
to  what  extent  the  act  of  1835  had  been  in- 
fringed, and  whether  any  hardships  were  in- 
flicted by  the  opeiation  of  that  act,  to  such  aa 
extent  as  would  warrant  an  application  to  Par- 
liament for  an  alteration  of  the  law.  In  stating 
the  result  of  this  inquiry,  as  it  has  been  proved 
before  us,  we  feel  bound  to  observe,  that  al- 
though made  at  the  instance  of  interested 
parties,  it  appears  to  have  been  conducted  by^ 
gentlemen  of  intelligence,  station,  and  character, 
and  with  discretion,  as  weU  as  with  perfect  in- 
tegrity and  good  fsdth.  The  inquiry  was  limited 
to  a  period  less  than  three  months,  and  a  com- 
parativeljr  small  portion  of  England  alone :  but 
five  distncts  were  selected  with  impartiality  and 
discrimination,  as  likely  to  afford  a  test  of  the 
probable  operation  of  the  law  throughout  the 
kingdom.  The  districts  consisted,  1st,  of  some 
of  u\e  manufacturing  portions  of  Lancashire 
and  Yorkshire;  2nd,  Norfolk  and  Suffolk,  and 
parts  of  Lincolnshire  and  Essex ;  3rd,  parts  of 
Warwickshire  and  Staffordshire,  including  Bir- 
mingham and  the  Potteries;  4th,  parts  of 
Hampshire,  Dorsetshire,  and  Devonshire,  in- 
cluding Portsmouth,  Southampton,  Winchester, 
Dorchester,  Plymouth,  and  Exeter;  and  5th« 
the  towns  of  Bristol,  Bath,  and  Cheltenham, 
and  their  immediate  vicinities.  Besides  these 
districts,  an  inquiry  was  also  commenced  with- 
in the  limits  of  the  Metropolis,  but  was  not  pro- 
secuted to  any  extent,  in  consequence  of  the 
difficulty  of  obtaining  information  in  so  mixed 
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and  numerouf  a  poprnlatlon)  without  any  Ugal 
authority  to  require  it/ 

The  summaiy  of  information  thus  obtained 
mtiy  ba  stated  aa  follows,  vis :  Of  marriages  as- 
certained to  have  taken  place  in  the  districts 
alluded  to^  between  parties  within  the  prohibited 
degrees,  1364  have  been  contracted  since  Lord 
Lypdhurst's  Act;  and  of  these,  upwards  of 
nine-tenths  have  been  contracted  with  a  de- 
ceased wife's  sister.  There  were  discovered,  in 
the  course  of  this  inquiry,  88  cases  only  in 
which  the  act  Jiad  prevented  an  intended  mar- 
riage; and,  in  these  88  cases,  32  are  stated  to 
have  resulted  in  open  cohabitation,  without  the 
sanction  of  any  form  or  ceremony.* 

Of  the  marriages  thus  ascertained  to  have 
been  contracted,  very  few  were  between  per- 
sona in. the  poorer  classes.  For  though  we 
have  reason  to  conclude  that  such  marriages 
are  at  least  as  frequent  in  those  classes  as  in 
any  other,  and  perhaps  even  much  more  so, 
the  condition  and  circtunstances  of  the  parties 
render  their  affinity  less  observed,  and  conse- 
quently difficult  to  be  traced  without  more 
elaborate  investigation.  On  the  other  hand, 
among, the  parties  contracting  these  marriages 
since,.as  well  as  before,  the  act  of  1835,  there 
are  found  to  be  many  persons  of  station  and 
p^perty,  and  of  unimpeachable  character,  and 
religious  habits. 

For  the  mode  in  which  these  numbers  were 
arrived  at,  the  details  of  the  inquiry,  and  the 
impressions  produced  on  the  minds  of  the  per- 
sons engagea  in  it,  we  refer  to  the  evidence  of 
the  gentlemen  who  conducted  the  investiga- 
tion.* 

We  forbear  to  make  an^  calculation  deduced 
from  this  inquiry,  limited  in  time  and  extent  as 
it  necessarily  was,  as  to  the  number  of  mar- 
riages within  the  same  degrees  wfaich  have 
pjTobably  been  contracted  since  1835,  and  down 
to  the  present  time,  throughout  the  whole  of 
England  and  Ireland ;  but  it  is  probable  that 
they  would  bear  a  proportion  to  those  ascer- 
tained in  the  districts  already  referred  to. 

We  cannot  avoid  the  conclusion  that  the 
statute  5  &  6  W.  4,  C..54,  has  failed  to  attain 
the  object  sought  to  be  effected  by  its  pro- 
spective enactments.  It  has  not  prevented 
niarriage  with  the  sister,  or  niece,  of  a  deceased 
wife  from  taking  place  in  numerous  instances ; 
whether  more  or  less  numerous  than  before  the 
fussing  of  the  statute,  we  have  not,  as  before 
observed,  sufficient  data  to  enable  us  to  form 
an  opinion..  But,,  without  reference  to  any 
comparison  of  this  description,  the  number  of 
those  marriages  is  so  peat  as  to  justify  us  in 
saying,  that  the  provisions  of  that  statute,  ren- 
dering them  null  and  void,  have  not  generally 
deterred  parties  from  forming  such  connexions. 

No  doubt  this  is  a  great  and  continually  in- 
creasing evil.  On  a  low  confutation,  such 
marriages  •  most  amoimt  to  Uiousands;   but 


^  Q.  8  5,  ,184. 
^ * Q.  7-8, 43.-16:    AppfBndix,  No.  14,  p.  140, 
((iXand(6).. 
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horn'  the  nature  of  the  ccmnezioii;  and  &k 
secresy  which  often  attaches  to  it,  their  number 
cannot  be  accuratdky  ascertained. 

The  evil  is  great;  ftx  as,  beyond  all  reasop 
able  doubt,,  such  marriages,  when  cdebrated  in 
England  or  Ireland,  are  void,  the  consequences 
are  disastrous  to  the  parties  and  their  issue,  at 
once  affecting  all  the  relations  of  mutual  doty 
and  obligation,  aa  well  as  the  rights  dependent 
upon  status  ;  nor  less  pemidous,  in  a  pnUic 
view,  as  exhibiting -avowed  disobedience  to  law 
by  the  open  assumption  of  a  sacred  character 
which  the  law  expressly  denies.  The  doubts 
which  exist  as  to  the  validitv  of  these  mar- 
riages, when  celebrated  abroad,  under  a  variety 
of  circumstances,  add  another  evil  consequence 
to  those  which  we  have  enumetBted. 

We  have  endeavoured  to  ascertain  why  this 
statute  has  failed  to  attain  its  object;  why  so 
many  persons,  in  defiance  of  its  provisions, 
and  the  consequences  of  violating  them,  hare 
stiir every  year  formed  such  connexions;  and 
why  the  severer  enactments  of  the  statute  hare 
not,  aa  far  as  we  know  or  have  reason  to  be- 
lieve, proved  more  effectual  than  the  uncertain 
consequences  of  the  previous  law.  This  is  a 
problem  not  easily  solved;  but  we  tKnk  wc 
may  partly  discern  the  causes  of  this  state  of 
things  from  a  review  of  some  of  the  more  pro- 
minent arguments  urged  against  these  mar- 
riages, on  the  one  hand ;  ana,  on  the  other,  of 
some  of  the  grounds  aUeged  in  support  of  suA" 
a  change  of  tne  law  as  would  allow  them ;  sad 
also  from  a  consideration  of  the  motires  and 
circumstances  generally  attendant  upon  them. 

Some  prsons  contend,  that  these  marria»» 
are  forbidden,  expressly,  or  inferentially,bjr 
Scripture.'  If  this  opinion  be  admitted,  cwirf 
qwBstio,  But  it  does  not  appear  from  the 
evidenee  that  this  opinion  is  generally  enter- 
tained. 

Others  think,  thatthough  marriages  of  this 
description  are  not  prohibited  bv  Holy  Writ, 
yet  that,  smce.from  an  early  age  they  have  been 
discountenanced  by  the  Church,  they  ought,  in 
deference  to  this  authority,  to  be  forbidden  hr 
law ;  but'we  do  not  believe  that  the  bulk  « 
the  community  have  ever  viewed  the  subject  in 
this  light. 

We  consider  that  the  feeling  against  th«e 
marriages  is,  in  a  great  measure,  founded  rather 
on  a  vague  and  umnformed  assumption  that 
they  are  prohibited '  bv  God's  word,  than  on  a 
mature  examination  either  of  the  Scriptures,  or 
of  the  law  of  the  Church." 

Butthe  argument  winch  is  most  strongly  i»» 
sisted  upon  is  this,  that  raarrias^  produces  the 
most  unreserved  intimacy  with  tbefiunily  of  tha 
wife ;  that  all  her  relations  become,  as  it  wtf^ 
the  relatrons  of  the  husband ;  and  eepeeiaflf, 
that  the  sisters  of  the  wife  so  live  with  the  has- 
band;  and  assist  tiiawife  in  diachargia^  so 
many  of  her  duties  towards  him,  that  th^  ^ 
coBstantly,  at  s&  thnesand  seaaoast  alone  with 
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ba;  aid  if  a  ponibiMty  existed  that  hemtfker 
th»  hiuband  and  titter*iD»law  might  become 
hntband  and  wife,  caive  would  be  giyen  for  the 
aatement  of  those  feelings  which  might  destroy 
the  peace  of  the  wife,  or  even  lead  to  a  crimiiial 
intercoune;  that  the  great. object  ought  to  be 
to  induce  the  husband  to  regard  his  wife's  sis- 
to  as  his  own ;  that  to  preclude  the  possibility 
of  a  future  legal  alliance  is  the  best  means  to- 
wda  this  end;  and  that  therefore  such  pro- 
hibition is  a  just  and  wise  exercise  of  the  power 
of  the  legislature.* 

Those,  on  the  other  hand,  who  defend  and 
uphold  these  connexions,  contend  that  the 
carriage  with  a  wife's  sister,  so  far  from  being 
prahibitcd  by  the  Law  of  God,  is  inferentially 
permitted  thereby.^  They  assert,  that  it  is  be- 
yond the  proper  province  of  the  Legislature  to 
ytordict  any  marriages  not  prohibited  by  the 
uw  of  God;  they  say,  that  consangumean 
nmriages  in  this  degree  are  prohibited  by  the 
Law  of  Nature,  as  well  as  by  Scripture;  but 
that  no  such  abhorrence  exists,  or  can  be  made 
to  exist,  of  intercourse  between  a  man  and  his 
wife's  sister,  as  nature  has  implanted  in  respect 
to  intercourse  with  his  own  sister :«  and  tney 
nfer  to  the  many  cases  where  the  wife,  on  her 
OttA-bed,  has  declared  her  anxious  desire  that 
herhnsband  should  contract  marriage  widi  her 


^[^  contend  further,  that  such  marriages 
<|Jght  to  be  permitted  for  the  advantage  of  the 
Minn  who  have  had  the  misfortune  to  lose 
Jeff  mother :  that  the  experience  of  the  world 
has  proved  that  they  will  take  place,  when  cir- 
mstances  occur  which  are  calculated  to  bring 
««  about;  and  that  the  laws  of  nearly  all 
Bnropehave  permitted  them ;  and  necessarily 
80;  became  «11  prohibitory  laws  against  them 
hawfaUed*  .  ^ 

It  remains  for  us  concisely  to  state  the  cir- 
onnitancee  which  generaUy  give  rise  to  matri- 
monial connexions  of  this  kind,  and  the  various 
motives  which,  as  we  conceive,  actuate  persons 
informing  them. 

We  beheve,  that  the  fair  and  just  inference, 
pom  the  infcHrmaiion  before  us  is,  that,  in  most 
m>toncc8,  these  marriages  are  neither  prevented, 
nor  produced,  by  any  of  the  reasonings  to  which 
we  nave  adverted,  but  spring  out  of  a  peculiar 
combination-  of  circumstances,  which,  when 
tow  do  occur,  give  rise  to  feelings  naturally 
™mg  to  marriagev 

.  The  common  foundation  of  such  marriages 
la  the  famiHar  intercourse  which  necessarily 
PJWaiis  between  a  man  and  his  sister-in-law, 
J*eD,  upon  the  death  of  a  wife,  she  assumes 
Qirsister^s  place  in  the  care  of  her  children, 
«w  in  the  superintendence  of  the  domestic  ee* 
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iBiUkhiamii    We  believe^  that 
who  have  n«t  passed  the  middle  age,'attacb-  • 
meats  win  be  wy£ref|ueBt,  whenever  the -sister 
of  the  deceased  wife  comes  to  live  under  the* 
roof  of  the  hosband.    Wo'ihink  aU  experience 
has  shown  that  the  same  circumstanees  which^ 
tend  to  form  matrimonial  aJBanres  with  per* 
sons/ not  connected  by  aflUty,  will,  in  some 
cases,  creste  the  same  feelings  between  thsi 
husband  and  the  sister  of  the  deceased  wife ; ; 
because  no  natural  repugnance  exists  to  such 
coanexioBs/     They  are  prevented,  however, 
move  or  less^   by  two  considerations:   vis.,, 
wiien  a  bdtief  exists  -Uiat  such  an  union  is  op* 
posed  to  Divine  Law;   and  when  there  is  a 
strong  conviction  that  it  is  against  the  ofunion 
of  friends  and  of  society,  and  a  great  desire  to 
retain  their  good  opinion. 

GeneraUv  we  are  led  to  consider,  that  the 
number-  ot  those  marriages*  will  bear  a  pro-  • 
portiott  to  the  number  of  cases  in  which  the ' 
sister  of  a  deceased  wife  becomes  an  inmate  of 
the  husband's  house.  But  many  circumstances 
will necesssrily aflfect  the  result;  as  age,  re- 
ligious feeling,  anxiety  to  stand  well  with  the 
world,  even  the  occurrence  of  two  sisters  re-  - 
siding  in  the  family  instead  t)f  one. 

It  is  evident  that  the  stronjifest  motives  exist 
to  induce  the  hnsband  to  desire  the  assistance 
of' the  sister  of  the  deceased  wife  for  the' 
management  of  his  household,  and  the  care  d 
his  children.  Such  assistance  will  appear  to 
him  more  or  less  necessary  according  to  cir« 
cumstanees;  but  in  all  cases  where  there  are 
children  of  a  tender  age,  there  is  a  vacancy 
made  by  the  death  of  the  wife  which  her  sister 
appears,  above  all  persons,  qualified  to  supply. 

it  may  be  advisable  to  consider  this  part  of 
the  subject  with  refsrence  to  the  community, 
as  diviaed  into  three  classes :  the  most  elevated 
in  rank  and  fortune ;  the  next  class;  and  the 
rest  of  the  couununity. 

Few  of  these  marnages  are  found  to  have 
taken  place  among  persons  of  a  high  station. 
But  we  do  not  attribute  this  to  any  stronger 
senseof  religions  or  moral  obligation  than  in* 
other  classes^    On  the  contrary,  the  evidence* 
shows  that  where  circumstances  have  placed 
persons  of  elevated  rank  in  situations  likely  to 
create  such  attachments,  connexions  of  this 
kind  do  take  ptece,  as  among  other  ranks* 
Probabl^r  the  true  reason  why  such  marriages 
are  rare  in  thte  highest  class  are : — 1st,  that  the 
numbers  of  such  class  are  small ;  2nd,  that  in 
such  class  41  sister  less  often  occupies  the  place 
of  a  deceased  wife.    M^ealth  provides  otherwise  • 
for   the   management    of    domestic    aiyrs;* 
governsssss  take  the  charge  of  children  where 
considerations  of  expense  do  not  intervene  t 
relations  have  <m«eh  greater  faeilitrof  seeing 
thechildrett,  and  •  superintending  their  ednca^ 
tion,  without  actual  residence  under  thefather'S^* 
roof:  even  underrthe^  roof,  the  society  is  les»^ 
clOBdf'domestic  and  private;   and  the  desive'* 
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of  not  offending  tbe  opinions  or  scroples  of  the 
world,  be  they  right  or  wrong,  is  stronger. 
These  considerations,  we  think,  account  for  the 
small  ntoiber  of  marriages  of  this  kind  in  high 
life,' without  supposing  that  the  feelings  would 
be'  different,  or  aiffercntly  goremed,  if  the  cir- 
cumstances were  the  same. 

In  the  next  rank  of  life,  the  evidence  shows 
that  these  attachments  and  marriages  are  Ire-. 
qaent;V  and  we  believe  frequent  in  proportion 
to  the  occurrence  of  the  circumstances  which 
would  naturally  give  rise  to  them ;  that  is,  in 
proportion  lo  tne  number  of  cases  where  the 
sister  of  a  deceased  wife  takes  up  her  residence 
under  the  husband's  roo^  the  parties  not 
having  passed  the  middle  age.  We  find  that 
the  relations  and  friends  of  ^th  parties  have  in 
some  cases  readily  assented  to  the  contraction 
of  such  marriages ;  and  in  other  cases,  where  a 
contrary  feeling. may  have  originally  existed, 
thev  have  not  hesitated,  upon  a  consideration 
of  tne  subject,  to  sanction  with  their  approval 
the  connexion  already  formed. 

We  do  not  find  that  the  persons  who  contract 
these  marriages,  and  the  relations  and  friends 
who  approve  them,  have  a  less  strong  sense 
than  others  of  religious  and  moral  obligation, 
or  are  marked  by  laxitv  of  conduct. 

Among  the  poorer  classes  of  society,  we  be- 
lieve that,  in  a  great  majority  of  cases,  where 
the  sister  of  the  deceased  wife  becomes  an  in- 
mate of  the  house,  and  the  parties  are  not  ad- 
vanced in  age,  the  end  of  sudi  a  state  of  things 
is  marriage  or  concubinage.  The  constant  and 
familiar  intercourse,  the  want  of  separate  ac- 
commodation, and  the  entire  privacy,  give  rise 
to  feelings  which,  in  the  ordinary  course  of 
things,  naturally  will  produce  tbe  consequences 
which  we  have  stated.  When  a  poor  man  with 
a  family  has  the  misfortune  to  lose  his  wife^ 
some  assistance  for  his  domestic  concerns  ber 
comes  indispensable;  assistance  too  for  which 
he  cannot  afford  to  pay,  and  which  must  be 
rendered  immediately*  All  circumstances  and 
all  feelings  point  to  the  sister  of  the  deceased 
wife ;  ana  when  once  she  becomes  a  permanent 
inmate,  the  result,  in  this  class,  is  almost  in- 
evitable; cohabitation  with,  or  without,  the 
form  of  marriage. 

On  a  review  of  the  subject,  in  all  these  its 
different  bearings,  and  effects,  we  are  con- 
strained, not  only  to  express  our  belief  that  the 
statute  5  &  6  W.  4,  has  failed  to  attain  its 
object,  but  also  to  express  our  doubt,  whether 
any  measure  of  a  pronibitory  character  would 
be  effectual.  These  marriages  will  take  place 
when  a  concurrence  of  circumstances  give  rise 
to  mutual  attachment :  they  are  not  dependent 
on  legislation. 

We  are  not  inclined  to  think,  that  such  at- 
tachments and  marriages  would  be  extensively 
increased  in  number  were  the  law  to  permit 
them;  because,  as  we  have  said,  it  is  not  the 
state  of  the  law,  prohibitory,  or  permissive, 
which  has  governed,  or,  as  we  think,  ever  will 
efiectuaUy  govern  them. 

We  have  endeavoured,  faithfully  and  im- 
partially, to  set  forth  the  result  of  our  investi- 


gation; but  whether  any,  or  what,  measurs 
should  be  introduced  for  a  change  of  the  law» 
either  on  the  side  of  relaxation,  or  stricter  pro- 
hibition,  we  must  leave  to  the  wisdom  of  the 
Legislature. 
(Signed)    J.  Lichpisld. 

JaS.   SrUAftT  WORTLBT. 

Stephen  Lusrinoton. 
A.  R.  Blakb. 

Edward  Vauohan  Williams. 
And.  Ruthbbpurd. 

ATTENDANCE    OF   THE   CHIEF  JUS- 
TICES AND  CHIEF  BARON  AT 
CHAMBERS. 

A  PETITION  having  been  presented  by  Mr. 
Anstey  to  the  House  of  Commons,  regudiaff 
the  non-attendance  of  the  Lord  Chief  Justice 
of  the  Common  Pleas,  the  Attomey-Generaly 
on  Friday  last,  the  Ist  inst.,  gave  thefoUoving 
explanation  from  a  letter  received  by  him  from 
the  Lord  Chief  Justice  :— 

"  I  am  much  obliged  to  you  for  your  note 
and  the  copy  of  the  petition  about  to  be  pre- 
sented by  Mr.  Anstey.  The  only  observatioD 
which  I  have  to  make  upon  its  contents  is, 
that  so  far  as  they  refer  to  me,  they  are  founded 
in  error.  I  am  not  on  the  rota  for  attendance 
at  Chambers,  nor  is  it  any  part  of  my  dnty  as 
a  Chief  Justice  to  attend.  In  the  arrangement 
of  the  judicial  duties,  that  of  the  routine  attend- 
ance at  chambers  has  always  been  pofonned 
by  the  puisne  judges ;  and  neither  the  Chief 
Justices  nor  the  Lord  Chief  Baron  are  in  the 
habit  of  attending,  although,  under  spedal  cir- 
cumstances, and  as  an  accommodation  to  their 
brother  judges,  they  may  have  attended  on 
particular  occasions.  Previously  to  the  ap- 
ppintment,  of  the  three  additional  judges,  in 
1832,  there  was  no  regular  attendance  at 
cpambers  during  the  long  vacation.  In  1838 
a. resolution  was  adopted  by  the  judges,  that 
the  last  newly-appointed  judge  who  had  not 
before  performed  the  duty  should  be  the  at- 
tending judge  in  the  long  vacation.  The  Cliief 
Justices  and  the  Chief  Baron  have  considered 
that  resolution  to  refer  to  the  judges  charged 
ordinarily  with  the  duty  of  attending  to  chun- 
ber  business,  and  have  never  held  it  to  refer  to 
themselves,  or  acted  upon  it*  In  the  lonff 
vacation  of  1846,  following  mv  appointment,  I 
had  an  intimation  from  one  of  the  judges  tiiat 
I  was  expected  to  attend  chambers  during  that 
vacation.  I  disclaimed  being  subject  to  any 
such  duty,  and  declined  to  attend.  Since  that 
time  no  communication  on  the  subject  has 
been  made  to  me  by  any  of  the  judges;  bat 
upon  my  return  from  the  circuit  last  week  I 
heard  from  my  clerk  that  it  was  reported  that 
I  was  about  to  attend  chambers.  I  immediately 
stated  that  such  report  was  not  authorized  by 
me,  and  that  I  did  not  propose  to  attend ;  and 
the  notices  referred  to  in  the  petition  have  none 
of  them  been  issued  by  my  direction,  or  had 
my  sanction.  I  learn  from  the  Lord  Chief 
Baron  that,  upon  his  appointment.  Lord  Den- 
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man  and  the  late  Lord  Chief  Justice  Tindal 
both  intimated  to  him  that  it  was  no  part  of 
his  duty  to  attend  chambers,  pursuant  to  the 
icwlution  of  1838 ;  and  the  Lord  Chancellor 
has  given  me  permission  to  authorize  you  to 
state  to  the  house  that  he  considers  that  it  is 
not  my  duty  to  attend  upon  the  present  occa- 
sion. I  received  your  letter  and  the  petition 
last  night,  and  also  letters  from  two  solicitors ; 
and,  learning  from  them  that  there  were  some 
matters  calling  for  an  early  judicial  interference, 
I  did  not  thi£  it  ri^ht  to  stand  upon  a  ques- 
tion of  strict  obUgation,  but  came  to  town  this 
morning  and  directed  immediate  notices  to  be 
sent  to  the  parties  that  I  would  attend  at 
chambers  to-morrow  at  11  o'clock,  and  I  shall 
attend  accordingly,  for  a  few  days,  in  order 
that  the  public  asay  not  be  inconvenienced 
while  the  judges  make  their  arrangements  for 
fatnre  attendance  during  the  vacation." 

The  Attomey^General  was  sure  that  the 
house  would  acknowledge  that  the  Lord  Chief 
Justice  had  acted  most  praiseworthily  in  taking 
care  that  the  public  should  not  be  put  to  any 
inconvenience ;  though  that  act  of  kindness  on 
his  part  must  not  be  construed  into  any  admis- 
sion that  his  attendance  was  obUgatory. 


CLOSE  OF  THE  SESSION.— THE 
QUEEN'S  SPEECH. 

Wb  have  in  a  separate  article  enumerated  the 
legal  labours  of  the  Session,  in  the  shape  of 
Bills,  whether  passed  or  postponed,  and  mav 
here  record,  that  the  Parliament  wm  prorogued 
by  the  Queen  in  person,- op  Tuesday  last,  the 
5Ui  instant.  We  were  not  far  out. in  our 
reckoning  when  we  stated  some  weeks  ago, 
that  the  2nd  or  the  4th  would  probablybe  the 
day.  Her  Majesty's  Speech,  so  far  as  relates  to 
the  reform  or  alteration  of  the  Law,  refers  to 
the  Acts  for  facilitating  the  Sale  of  Jnctmberea 
Eitatei  in  Ireiand:  the  Amendment  of:  the.  Law 
of  Perpetual  EntaUs  of  Land  m  Scotland  .•  aiul 
the  measures  for  the  Improvement  of  the  Pub^ 
Uc  Health.  .   x 

So  ends  one  of  the  longeat  Sessions  since 
the  "Long  Parliament,"— commencing  on  the 
18th  Nov.  last,  and  having  continued.within  a 
few  days  of  ten  months.  We  trurt  there  wiU 
be  no  pressing  occasion  to'  meet  for  the  (so 
called)  "Despatch  of  ^bjis^nefis  "  till  the  usual 
time  in  February.  A  pause  i  of  four  or  five 
months  in  the  business  >  of.  legislation  will  not 
be  too  long,  eUiher  for  the  naakers,  or  the  sub- 
jects, or  the  administrators  of  the  laws.. 


The  practitioners  will,  we  believe,  unani- 
mously concur  in  the  propriety  of  relieving  the 
Ca^sftom  all  attendance  on  the,. business  at 
the  Judges'  Chambers.  Indeed,  amongst  the 
practical  improvements  which  we  have  fre- 
quently advocated,  is  that  of  transferring  at 
least  three-fourtha  of  thiit  business  to  the 
Masters  of  the  respective  Courts,  and  so  far 
diminishing  the  labours  of  all  the  judges.  It 
is  manifest  that  applicationa  for  time  to  plead, 
for  changing  or  restoring  venue,  for  setting 
aude  proceedings  for  irregularity,  swearing 
affidavits,  and  other  matters  of  routine  practice, 
could  be  satisfactorily  disposed  of  by  one  of 
the  Masters  sitting  in  rotation  j— reserving  only 
questions  of  pleading,  evidence,  and  other  im- 
portant subjects,  to  be  determined  by  one  of 
the  judges  at  appointed  times.  All  parties 
voold  be  benefited  by  such  an  arrangement, 
ud  we  trust  that  the  notice  which  has  been 
tehen  of  the  subject  in  parliament  will  lead  to 
the  desired  alteration.  The  Incorporated  Law 
Society,  two  or  three  years  ago,  petitioned  the 
Houae  of  Commons  for  this  object,  and  the 
Metropohtan'and' Provincial  Law  Association 
advert  to  it  amongst  the  various  improvements 
ia  Common  Law  as.  well  as  Equity  practice 
wUch  are  recommended  in  their  Annual 
Report.  '    ' 

We  shall  have  some  further  remarks  to  make 
on  this  subject  in  our  next  number. 


MOOT  POINTS. 

LBA8BH0LDB.— MOBTGAOB. 

In  the  case  referred  to  by  "  L./'  p.  348, 
anie,  we  apprehend,  that  inasmuch  as  the  legal 
estate  in  the  premises  was  vested  m  C,  (tne 
mortgagee),  the  release  to  B.  was  absolnt^y  in- 
effectiuO,  and  conaeqUeAtiy  that  C.  (upon  a 
proper  notice  being  given  to.the  leesee,)  could 
maintain  an  action  against  B.'for  the  amount 
of  rent  reserved  in  the  lease;  or. .eject  him 
under  tiie  proviso  for  re-entry  on  non-i>aTOient. 

g/f.'r. 

BBPUTISD   OWNBB8HIP. 

In  answer  to  the  inquiry  of  "  A-  B.,"  I  pr^ 
sume  that,  as  the  furniture  in  question  could 
not  be  said  to  be  in  "the  p&eseuum,  order,  or 
disposition"  of  the  bankrupt,  the  change  of 
ownership  would  be  sufficient  to  prevent  the 
goods  passing  to  the  assignees.  ' 

This  case  is  distingiushable  from  Stephens  v. 
Sole,  I  Atk.  170,  and  others  of  a  simiUir  nature 
where  the  mor^iagor  is  allowed  to  remain  m 
possesrion.  ^^^ 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING  TO  .THE  LAW. 

XJpWABDS  of  30  Bills,  effecting  Alterations 
in  the  Law,  received  the  Royal  Assent  within 
the  last  week.  It  may  be  convenient ..  to  pie- 
sent  at  one  view  the  entire  list  of  this  Ten 
Moaflia'  Sesnon,  to  fiur  as  the  ff^bmaxm  U 


portieiiUxly  interested^  Tbe.  Tabte,  u  weHof 
Local  and  Peraonal,  as  of  Pablie  Acts,  will  be 
given  in  an  early  number. 

2Dth  December,  ISAt* 

Extending  Time  for  making  Railways,  35 
L.  0.204,  -«— IS.  J, 

2Bth  March,  1848. 
Regulating  the  Queen's  Prison,  ib.  555; 
North  American  Passengers,  ib.  581. 

13M  April. 
Oaths  in  Chancery,  p.  7,  arfek 
Stamp  Duties  Assimilation,  p.  8,  ante. 

22nd  April, 
Crown  and  Goremment  Security^  ib.  600. . 

SthMay. 
TVial  of  Controverted  Elections,  p.  23,  ante. 

9th  June. 
Annual  Indemnity,  p.  221,  on/e. 
.    Removal  of  Aliens,  p.  182,  anite. 
Insolvent  Debtors,  (India.) 

22nd  July, 
Poor  Removal,  p.  298,  ante. 
Commons  Inclosure,  p.  324,  ante. 
Game  Certificates,  p.  341,  ante. 

25M  July. 

Suspension  of  the  Habeas  Corpus  Act  (Ire- 
land), p.  280,  ante. 

Uth  Augnat. 
Ecdesiastieal  Districte. 
Administration  of  Justice,  (No.  1.) 
Administration  of  Justice^  (No.  2.) 
Protection  of  Justices. 
Administration  of  Criminal  Justice* 
Joint-Stock  Companies* 
Prisons-  Regulation. 

Z\st  August. 
PubHc  Health. 
Ecclesiastical  Jurisdiction. 
Parliamentary  Electors. . 
Criminal  Law  AdminiBtraition* 
Borough  Incorporation. 
Bankrupts  Release. 
Loan  Societies. 
Poor  Law  District  Schooki 
Parochial  Debt  and  Audita 
Debte  out  of  Real  Estate* 
Turnpike  Acts  Continuance^ 
Proclamation  on  Fines. 
Petty  Bag  Office. 
Lisolvent  Debtors'  Court. 
Stock  in  Trade  Exemption. 
Highway  R&tes. 
London  Small  Debte. 

^th,Septettd}er» 
Controverted  Elections. 
Poor  Removal,  (N6.  2.) 
FborLawUntOB'CUargee^  (No.  2;)^ 
PnoirLaw  Anditosif  Prnmrdiniii  RsitiiitioHJ 
CffimiQtui  Indowne  Act  ^ 


Commwa  locldsHe,  (No.  2.). 
DraiaafB  GertiiKatas. 
Slave  Thide.. 
Meteopo]itaa:Sewara. . 

Sth  Septenwer* 
Slave  Trade. 
Local  Acte# 
City  of  London  Sewers. 


BILL£  POSTPONBD. 

Toihe  preceding  account  of  Bilis  pa$$ed, 
we  add  the  following  list  of  Bills  poetponed  m 
the  respective  Houses  of  Parliament,  and  ac- 
company them  with  the  names  of  the  sereral 
proposers  of  .the  measures. 

^Hwalt  of  Watkt. 

'  Parliamentary  Proceedings  AdjoummeoL— 
Lord  Stanley. 

Charity,  lYuste'  Regulation. — Lord  Chancel- 
lor* 

Copyhold  Enfranchisement. — ^Lord  Chancd> 
lor. 

Bankmp^.  Law  ConsolidalioB.  —  Lord 
Brougham. 

Bankruptcy  Court  Regulation.  —  Lord 
Brougham. 

CriminalLawConsolidation. — ^Ld.Brougham. 

IndependenceofParliament. — Ld.Brougham. 

Declaratory  Suite. — Lord  Bt>ougham. 

Clergy  Ofieoees. — ^Bishop  of  London. 

Amrodment  of  Criminal  Law.— Lord  Gamp- 
beU. 

Unnecessary  Actions  Prevention.  —  Lord 
Campbell. 

Bui  by  CoronersI — Lord  CarapbelL 

Kottse  of  iSommonfi. 

Chancery  Fees. — Solicitor-GeneraL 

Cbtancery  -Offices.^— Sdlicitor^Genera}. 

Remedifle  ivainst  the  Hundred.— Sir  Wm. 
Qay. 

Assignment  of  Policies. — ^Mr.  Fagan. 

Bankruptcy  and  Ihsolvency  Law  Consolida- 
tion.— Mt.  Bduverie% 

Vaoakmg-Seate  of  Insolvent  Members.— Mr« 
MoffatL 

Agricultural  Tenant-right. — Mr.  Pusey. 

Exemption  of  Small  Tenemente.  —  Mr. 
Seropow 

Roman  Catiiolac  Relief;— MrrAMtey; 

Roman  iCalh«lic  Truste.— Mr.  Anstey. 

Appeal  in  Criminal  Cases.~Mr.  Ewart. 

Poor  Removal,  England  and  Scotland.— BG. 
Bttller.' 

Oonrnpl:  Prmctioee  atEIeetiens^^Lord  Jelffl 
Russell. 

Navigation  Laws* — Lord.  J.  RusselL 

linprisoimient  before  TriaL — Lord  Nugent 

Game  Laws. — Mf.  Bright. 

Rigfate  of*  Outgoing  TemsOa^^Ut;  Oaitt^ 
f^fdL. 

Eictending  Election  Franchise. — Mr.  Wjfld.. 

Attomeyjr  Certificate  Duty.— Lord^R.  (iios- 
venoT.  

Law  of  MairiAgw    Wnu  J>  g.  ^Wbttfcy^ 


Skpwmr  Q6mrh^  h9rd>€lhmmmn    JMlt^ 
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RCCEItT   DECI8iai»S  IN  THtW)P-EiriaH<  COURTS^ 

HSPOVTBD   BY  BAI»I8TSRS  C»  THF  aSVSH^Ii.GOUBTI» 


BtLow^8EetiUeyI»  the  matter  of  1  7r..4»  c. 
60,  fliK^  4  4"  5  FT,  .4,  c.  23.     Aug.  7  &  8i  1848. 

VBNDOR  DYING,    WITHOUT    AN    HEIR,     BK- 
FORX   CONVEVANCS. 

A  vendor  who  dies  tDithotU  an  heir,  and  be- 
fore  the  convewmnee  of  property  agreed  by 
hm  to  he  sold,  %$  deemed  a  trustee  mthin 
tbemeaain^  of  11  Geo.  4,  and  1  lV.A,c 
60»  OMf  4  4>  S^JV.  4,  c.  23. 

Tbb  SoUeitor-G&neral  (Sir  John  RomUfy) 
said,  that  this  was  a  petition  praying  the  nsnal 
reference  to  the  Mkster  to  inquire  whether 
George  Lowe,  deceased,  was  a  trustee  within  the 
meaning  of  1  W.  4,  c.  60,  and  4  &  5  W.  4,  c; 
23,  and  to  appoint  a  proper  person  to  convey 
certain  freehold  property  agreed  by  him ;  to  hi 
sold.  The  petition  had  been  presented  by  the 
administrator  for  the  Crown  of  the  goods, 
chattels,  and  credits  of  the  said  George  J^we» 
who  had  died  without  leaving  an  heir  or 
any  next  of  kin  him  surviving.  The  de- 
ceased had  contracted  to  sell  certain  freehold 
property  to  the  Hereford  and  Shrewsbury 
RaiJfFay  Company,  but  had  died  before 
executing  the  conveyance.  The  Vice-Chan- 
ceQor  of'  England  had  declined  to  grant 
the  prayer  of  the  petition,  upon  the  ground, 
that  the  case  was  not  expressly  provided 
for  by  1  W.  4,  c.  60.  His  Honour  thought 
that  he  was  precluded  bv  the  18th  section, 
which  provides,  that*  the  act  shall  not 
extend  to  cases  (amongst  others)  of 'a  vendor, 
exceotin  any  case  thereinbefore  expressly  pro- 
vided for.  It  was,  however,  clear  that  the  case 
came  within  the  meaning  of  the  provisions  of 
1  Wm.  4,  c.  60,  and  4  &  5  Wm.  4,  c.  23,  s.  4. 
There  was,  no  doubt,  tlot  the  deceased,  having 
contracted  to  sell  his  estate,  was  in  equity  a 
trustee  for  the  railway  company.  Green  v. 
SmtK  1  Atk.  572. 

Mr.  Wrav  for  the  Crown. 

The  Lord  CKanceUor  concurred  with  the  view 
taken  by  the  Solicitor-General. 

Ordered  as  prayed. 

ISaOM  Court.. 
Coeifct  y;  Stranges    A\igQSt  5,  1848. 

FOREIGN   OOPYRIOHT. — INJUNCTION. 

Ue Coertr^ed to  interfere  hfAnjyiMtion 
b^fbrt'tnmitort$trokiithe  it^firingement  qf 
eopyriyhi  in  a  war*  pMishedt  sivmUa^ 
neoiabrinJSlagitmdrani  om  thM  Oontinemt, 
aUhemyk  tti  tmo  actimur  ayedmsi'  oiker 
pmtieeithnris^tqf^thtiBn^uk  anigneetcfi 
the^tork  imqwuHm  kaddmeantrntmned: . 

Tbib  was  amotaon  f6r.  an  injunction  46  re^ 
"t^Bin  the  publication  of 'certain  walfaes,  called 


theBlfin  Wattzesv  the  copyright  m  which 
formed  the-subject  of  the  actions  of:  Cocks  y: 
Pnrday,  and  Cooks  Y.Lonsdale,  Mh  Cocks 
clahned  aathe  assignee  of  Hofinan,  who  was 
himself  assignee  of.  Labitiky  the  con^wsar. 
The  inracy  complained  of-  was  committed  by. 
the  pubUcatioB  of  the  wakies  in  a  work  called 
the  Musical  Bouquet 

Mr.Walpole  and  Mr.  Campbdly  in  support 
of  the  moiaon,  reKcd  upon  the  verdicts  ob- 
tained by  Mr.  Cocks  in  the  two  cases  of 
Cocks  V.  Purday  and  Cocks  v.  Lonsdale,, 
and  the  decisions  of  the  Court  of  Gommon 
Heas  in  his  favour  in  those  cases,  aseetabhsh-« 
ing  a  primd  facie  right  in  this  instance  to  tl» 
copyright  iw  the  works  in  questioB,  which 
woald  entitle  him.  to  the  protection  of  the 
Court;  and  referred  to  letters  of  the  solicitor, 
of  the  present  defendant,  written  before  the. 
decision  in  those  cases  had  been  obtained,  to 
showthat  the  defendant  had  then  considered^ 
that  his  case  must  be  governed  by  .it.  It 
would  be  agreat  hardship  on  the  plaintiff, if  he 
were  repeatedly  obliged  to  bring,  actions  re- 
specting this  fordgn  copyright,  when  b&  many 
accidents  might  happen  to  prevent  him  from 
procuring  on  a  later  trial  the  witnesses  (many 
of  them  fowigners)  whose  testimony  had: 
gained  ^him  the  verdict  in  an  «arlier  one. 

Mr.  Lhyd,  for  Mr.  Siraoffei  said,  that  the 
decision  of  the  Courts  of  Law,  in  the  cases  rtt-» 
ferred  to,  had  been  obtained  upon  a  spwi^ 
case,  containing  important  adnussions^  whien 
the  present  defendant  was  not.  prepared  to- 
make.  He  ought  not,  tharcfore,  to  be  bound 
by  the  decision  in  them.  Smmders  v.  Smth, 
T  M.  &  G.  ni ;  Bmdie  Y.Mmrrmf,  Jac..21l. 
These  admissions  were : — 

Ist,  That  the  publication  in  Bngland  aadj 
afaroaid  was  ranultaneous.  2ndly,  That  thev 
assigmnenVmade  to  Hoffman  was  in  writing. 
3Tdly,  That  there  bad  been  a  regular  sakof 
the'workto€ock8..  Now,  although  the  pub-. 
lieatRwiirthis  case  took  {dace  in  both  oottntne6> 
OB  the  same  day,  it  did  notrfoUow*  that  it  was 
alisolutely  contemporaneous.  The  publication? 
might  have  taken  place  some  homrs  earlier  is 
Austria  than  in  Bnghmd,  and,  ccmsidering  the 
diffennce  of  longhwie,  probaWy  did  so  take, 
place.  Now  the  plaintiff's  title  rested  on  there, 
beig  no  previous  publication  abroad.  Bt 
LofiSre  V.  Shaw,  2  Sim.  237 ;  Bentley  v.  Foster, 
10  Sim. .  339.  This  circometaxice  alone  had 
exempted  Jiim  from  the  opcratiyon  of  the  Inter- 
natiotfal  Copyright  Act,  r  &  8  Vict.  c.  12,  and 
fractions  of  %  day  would  therefore'  be- attended 
to,  a»  in>  other  cases,  a»<  asats^  ci  bsrfAnptcy, 
wlMe  absolute  priorityvwaawjwnred;.  Wydetons 
oassi;  1*  Ves*  80  r  B^misDw^Grmm  i'  V.  & 
Bi64i  OBW  BiRW  BoUockf  »  *^  T' 
P^dmltam  !»*«>  (tw)»teiliioni»U»^stoort. 
hMd>wrilariliiQie»a)y,SIn'jawa«lW        ex- 
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pressed  himself  of  this  opiDion.  Again  the 
copyright  claimed  here  must  be  an  Eng^h 
copTright^  and  that  could  be  only  assigned  in 
writing,  {Power  v.  Walker,  3  M.  &  S.  7);  hot 
the  present  defendant  did  not  admit  that  any 
such  assignment  had  beea  made  prior  to 
the  publication  comphmed  of.  Further,  when 
the  parties  in  the  cases  oi  Coeki  v.  Pmrda^,  and 
Coeks  T.  Lonsdaky  consentod  to  turn  the  facts 
into  a  special  case,  it  was  on  the  sonpomtidn 
that  the  defendants  would  be  able  to  obtain  the 
opinion  of  a  Court  of  Enor  upon  liie  decision 
come  to>  which,  however,  they  afterwards  found 
to  be  a  mistake.  There  was  therefore  the 
more  reason  for  not  holding .  that  decision  as 
binding.  The  balance  ;of  inconvenience  was 
in  favour  of  permitting  the  publication  to 
continue. 

Lord  Langdale  said,  he  had  no  doubt  but 
that  the  question  must  be  tried  at  law.  The 
onlv  point  for  him  to  consider  was,  what  must 
be  aone  in  the  mean  time.  Tlie  Court  adopted 
difi^rent  courses,  according  to  the  circum- 
stances of  each  case.  If  the  rig^t  was  clear,  or 
very  probable,  an  injunction  would  be  granted 
at  once.  If  the  right  was  doubtful,  or  the  facts 
not  dear,  the  Court  would  suspend  the  injunc- 
tion till  the  right  was  ascertained,  putting  the 
defendant  on  terms.  Now,  in  the  cases  of 
Cock$  V,  Purday,  and  Coekt  v.  Lousdaie,  re- 
ferred to  by  Mr.  Walpole,  the  law  was  declared 
only  on  the  circumstances  as  proved,  which 
may  not  have  included  all  the  facts  material  to 
the  determination  of  the  legal*  question  in  dis- 
pute. He  could  not  consider  the  defendant  as 
pound  by  this  deckrationof  the  law.  The  law 
in  these  cases  was  applied  to  a  new  state  of 
circumstances.  He  could  not  say  what  effect 
even  a  small  variation  in  the  circumstances 
might  make  in  the  views  of  the  Court  in  re- 
gard to  it.  The  pkintiff  might  certainlv  be 
put  to  a  loss  for  which  he  mi^t  never  ootain 
an  adequate  compensation,  if  the  injunction 
were  refused,  because  the  price  of  the  defend- 
ant's work  was  below  that  of  the  plaintiff's,  as 
was  natural  under  the  circumstances ;  but  on 
the  other  hand,  the  defendant  might  have  his 
whole  connexion  destroyed,  if  he  were  now 
prohibited  from  selling  this  article,  which  it 
might  ultimately  appear  that  he  was  entitled  to 
sell.  Without  sabring  that  he  would  not  inter- 
fere  in  the  plaintiff^  behalf,  if  the  result  of 
several  actions  should  establish  the  presumption 
of  his  right  in  a  new  case ;  he  should  order 
the  present  motion  to  stand  over  till  an  action 
had  been  brought,  the  defendant  keeping  an 
account. 


fSitZ'€twmfaaK  nt  englmlr. 
Noel  V,  Jones,    July  28,  1848. 

LEGACY. — VBSTINO. — INTXRB8T. 

A  testatrix  gave  800^.,  "  to  he  applied  by  her 
trustees  on  the  education  qf  F.  N.,  it  bnag 
her  desire  that  the  trustees,  or  the  survivor, 
or  the  emeeutors  or  admmstrators  qf  the 
survivor,  should  follow  all  the  reasonable 
euggesHoms of  £.N.,  as  to  the sehool and 


mode  of  homing  in  which  F.  N.  shoiUd  be 
edfUioted,"  Hdd^  thtU  the  S|go2.  was  a 
vested  legacy  in  F.  N.,  and  stifeet  to  tht 
ordinary  ruies  qf  kga^ ^carrying  interest 
in  favour  qf  the  legatee  from  one  year  after 
the  death  qfthe  testatrim. 

Marta  MpNTOOMKRt,  bj  her  Will,  gave  all 
her  personal  estate  to  tttMees  on  traat»  amongst 
other  things^'' td  pay  and  Apply  ^tbie  sum  of 
800/.  in  and  upon  the  education  jof  Francis 
Noel,  the  son  of  £.  H.  Noel,  her  grandson,  it 
being  her  desire  that  the  said  trustees,  or  the 
survivor  of  tbe»,  or  the  ejtecutort  or  adminis- 
trators of  such  survivor,  should  foUow  all  the 
reasonable  suggestions  of  the  said  E.  H.  Nod» 
as  to  the  school  ahd  mode  of  leamin^'in  which 
he  should  desire  to  have  his  son  educated."  It 
was  admitted  by  the  counsel  on  both  sides  that 
that  this  was  a  vested  interest  in  F.  Noel,  but 
the  question  was,  whether  the  legacy  should 
carry  interest  in  favour  of  F.  Noe£  at  the  end 
of  a  year  from  testatrix  death  af  a  general  legacy, 
or  whether  it  was  to  be  construed  as  a  legacy 
for  a  specific  i)urpo8e  to  be  paid  in  dribblets 
from  tmie  to  time,  and  therefore  carrj  no  ia- 
terest  for  the  infant. 

Mr.  Afoliar  vrged,  that  it  was  a  legacy  with 
the  ordinary  incidents  and  carried  interest  In 
order  to  postpone  the  payment  of  interest,  there 
must  be  some  definite  period  fixed  for  the  pay- 
ment of  the  legacy  itself,  and  here  there  was 
none.  The  purposes  for  which  the  legacy  vrss 
given  were  perfectly  disregarded  in  1a«,&«iust 
be  looked  upon  as  a  general  legacy  vested  in 
tnterest  immediatdy,  and ,  therefore  carmag 
interest.  .  He  cited  Barlow  v.  Grant,  1  Vera. 
255 ;  Barton  v.  Cook,  5  Ves,  46l  i  Wbodmaston 
V.  Walker,  2  Russ.  &  MyL  19?^     . 

Mr.  Lloyd  and  Mr.  it  Palmer,  cohtri  The 
time  of  payment  and  vesting  are  two ,  different 
things.  This  legacy,  though  vested  in  interest, 
is  postponed  in  parent  until  the  necessity  for 
payment  arises.  The  trustees  are  directed  to 
apply  portions  of  it  from  time  to  time.  When 
those  portions  are  applied,  then  the  different 
periods  of  payment  will  arise,  and  not  before ;  it 
is  vested  therefore  in  point  of  interest,  but  pay- 
ment is  postponed  from  time  to  time,  and  as 
interest  runs  only  from  time  of  payment,  no 
interest  in  favour  of  the  legatee  could  run  in 
the  present  instance.  They  cited  Sidney  v. 
Vaughan,  2  Br.  P.  Cases,  254;  Crickett  r. 
DoV^,  3  Ves.  10. 

The  Vice-Chancellor  said,  he  was  struck  with 
the  words  in  the  will;  the  words  were  not  words 
of  gift,  but  a  direction  "  to  pay  and  apply  BOOLf 
&c."  The  question  was,  whetner  by  tne  form  of 
gift  there  was  an  intention  that  there  should  be 
nothing  but  pavments  from  time  to  time  of 
such  sums  as  snould  in  the  aggregate  smoont 
to  800/.,  or  whether  there  was  an  absolute  1^ 
gaey  of  8002.  vested  immediately,  but  subject 
as  to  payment  to  the  ditcrelion  cl  the  trustees ; 
and  be  was  of  opinion,  that  thare  wai  do  pa^ 
ticular  intention  on  the  part  of  tiw  testatrix  thst 
the  ^ney  should  be  paid  in  dribblets,  sad 
thereime  he  thought  itieil  wUftdii  Ae  general 
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rale  as  to  lagadet  Udd  down  by  Lord  Eldon, 
and  he  should  order  the  8001.  as  a  matter  of 
coone  to  be  paid  into  Court,  and  that  interest 
at  die  rate  of  4  per  cent,  should  run  upon  it 
krz  year  after  the  death  of  the  testatrix  in 
krwa  of  the  legatee. 

9icf«Cixncell0r  9aA^  3Brua. 
Clarke  v.  Bates.    Saturday,  Feb.  19>  1848. 

ADMISSION    OF    ASSBTB    TO    PAT    LXQACY. 

EsKctUon  who,  by  their  amiwer  toabiU  filed 
for  payment  of  a  legacy  and  interest,  ad- 
mitted that  they  had  paid  another  legacy, 
and  accounted  vfith  the  residuary  legatee 
on  the  footing  that  no  interest  was  payable 
on  the  legacies.  Held,  not  thereby  to  hace 
admitted  assets. 
Thk  biU  was  filed  by  Ann  Clark  against 
Bates  and  Lambert,  the  executors  of  the  will  of 
John  Clark,  for  the  payment  of  a  legacy  of 
liOOO^.  and  interest.  The  testator  by  his  wiU, 
dated  the  25th  Nov.  1835,  gnre  his  freehold 
and  copyhold  estates,  and  all  his  personal 
estates,  onto  and  to  the  use  of  his  son  John 
Clark,  his  heirs,  executors,  administrators,  and 
assigns,  for  his  own  absolute  benefit,  but  sub- 
ject and  charged  as  hereinafter  mentioned.  And 
the  testator  gave  to  his  daughter  £licabeth 
Clarkl,000/.,and  the  plaintiff  Ann  Clark  1,0001., 
to  be  raid  to  them  xespectively  by  his  said  son 
JohnQark,  on  their  respectiTely  attaining  their 
ages  of  21  years,  and  he  thereby  charged  all 
his  real  and  personal  estate  so  given  to  the  said 
John  Clark  with  the  payment  of  the  said  leflmcies 
accordingly,  and  he  appointed  the  said  S.  Bates 
and  J.  Lambert  executors  of  his  mil,  and  they 
duly  proved  tiie  same  will  on  the  22nd  of  Aug. 
1836,  the  testator  having  died  on  the  23rd  of 
Feb.  preceding.  The  plaintiff  attained  her  age 
of  21  years  on  the  first  of  April,  1847,  and  the 
executors  shortly  afterwards  presented  the 
plaintiff  with  an  account  as  to  the  said  legacy, 
whereby  it  appeared  that  50  W.  9s,  4d,  had  been 
piid  for  the  maintenance  and  benefit  of  the 
plaintiff  during  her  minority,  and  that  there 
was  a  balance  of  498/.  10*.  Sd.  due  to  the  plain- 
tiff, and  that  sum  the  executors  tendered  to  her ; 
bat  in  such  account  no  mention  was  made  of 
mterest  on  the  legacy,  and  she  declined  to  re- 
c^ve  the  principd.  This  suit  was  then  insti- 
tuted for  an  account  of  the  principal  and  inter- 
nt  in  respect  of  the  said  legacy,  and  praying 
that  the  defendants  might  either  admit  assets 
or  that  the  usual  accounts  might  be  taken. 
The  defendants  by  their  answer  said,  that  upon 
the  said  John  Oark's  attaining  his  age  of  21 
years,  they  accounted  with  him  upon  the  foot- 
uig  of  no  interest  being  payable  on  the  said 
legacies,  and  paid  to  him  all  that  appeared  to 
be  dne,  they  taking  from  a  debtor  to  the  estate  a 
security  for  600J.,  which  sum,  together  with 
other  monies  in  their  hands,  woulcf  have  been 
sufficient  to  discharge  dfte  principal  of  such 
two  legacies.  Upon  Elizabeth  Clsurk  attaining 
her  age  of  21  yearn,  her  legacy  was  discharged 
by  defendants,  but  no  interest  was  paid  to  her. 


Mr.  5iMnMloii  and  Mr.  MMu  contended, 
that  the  admission  by  the  answer  of  assets  was 
sufiiiciciit  to  entitle  the  pUiintiff  to  an  immediate 
decree  for  payment  of  the  leoacy  and  interesil, 
without  any  accounts  being  mrected :  and  that 
the  admission  by  an  executor  of  assets  to  pav 
one  legacy  was  an  admission  of  assets  to  pay  alL 
They  cited  Cook  v.  MarHn,  3  Atk.  2 ;  Drewry 
y:  Thaeker,  3  Swan.  629;  The  PhUanthronie 
Society  v.  Hobson,  2  M.  &  K.  357 ;  Bamardv. 
Pomfret,  5  M.  &  Cr.  63 ;  and  Bogers  v.  SouUcm, 
2  Keen,  598. 

Mr.  Bnssell  and  Mr.  F.  O.  T.  White,  were 
for  the  defendants.  . 

His  Honour  said,  that  to  say  there  was  in  tha 
answer  an  admission  of  assets  would  be  aneedless 
severity  of  interpretation,  productive  of  incoa- 
venience  and  injustice.  The  defendants  con- 
sidered that  the  will  did  not  give  interest  on 
the  legacies,  and  on  that  assumption  made  their 
payments.  The  Court  ought  not  to  disbehcye 
that  they  had  erroneously  and  innocentij  mia- 
construed  the  will  in  that  respect ;  their  acta 
were  consistent  with  such  a  construction,  and 
they  paid  the  sum  on  that  assumption,  and 
not  in  an  ordinary  manner.  That  did  not 
amount  to  an  admission  of  assets  upon  the 
true  construction  of  the  will.  The  plaintiff  was 
entitled  to  a  decree  for  the  legacy  and  interest 
at  4  per  cent,  from  the  death  ot  the  testator, 
and  the  executors  will  be  allowed  what  they 
have  paid  for  the  benefit,  maintenance,  and 
otherwise. 


Vire-Clancellor  fiafgtav- 
Barrett  v.  Buck.    April  13,  1848. 

COSTS. — THBLLVBON  ACT. 

When  an  accumulation  is  directed  by  wiU 
from  the  proceeds  qf  real  estate,  the  heir  of 
the  testator  is  entitled  to  the  income  of  the 
accumulated  fund,  from  the  period  that  the 
accumulation  is  void  under  the  statute  wUil 
the  period  qf  distribution  arrives:  ond 
takes  such  income  as  personal  estate. 
Semble,  That  the  costs  qf  suit  will  come 
out  of  the  corpus  and  accumulation  with' 
in  the  legal  period  as  one  fund  rateably 
with  the  subsequent  aecmmlations,  as  an* 
otherfund. 

Two  questions  arose  in  this  cause,  under 
the  will  of  a  testator  who  died  more  than  21 
years  ago,  and  by  his  will  directed  his  real  and 
personal  estete  to  be  sold,  and  the  proceeds  to 
De  invested,  and  the  income  to  be  accumulated 
until  the  death  of  his  two  sons  and  two 
daughters,  and  the  accumulated  fund  to  be 
then  divided  among  the  issue  of  such  children 
and  of  a  deceased  child  per  stirpes.  One  6f 
his  sona  being^yet  alive,  and  21  years  having 
expired  from  the  testator's  decease,  k  suit  was 
commenced  for  the  administration  of  the  estate. 
The  personalty  had  been  exhausted  by  the 
payment  of  debts.  The  first  ouestion  was, 
who  was  entitled  to  the  income  of  the  accumu- 
lated fund  from  the  expiration  of  the  31  years) 
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mdrBeotmdky.j^at  of  wlMt.tad  Jbe'xoHi  of 

4The  .SoJiMtor^OflMMi  «iid  \G.  Bm8§eil,  ifor 
plaintiff. 

.  F.  BaUfiy  for  tke  peraenal  iVfptta&BtatkrM .  of 
teBtatoifshdr. 

liTeasKm  Porirer,  .7>mp^,  'MTr^y^^llaM/e  4nd 
SUerkm,  for  other  fiartMB. 

:Tbe  firstiqueitibn^astgifen  up,  lit  .being 
.conceded  thatithe  heisAt-lawidfahe  testator 
WIS  entitled  to  'the  incoaae  of  Uke  fiiBdifiDom 
the  expiration  of  the  21  years,  «s  pewsm&l 
^uUt^:  and  tittitit  oonsoqunitly  v«ated  in/his 
personal  representatives. 

Upontheother  question  lit  was  ajqpiedifor 
tbe  plaintiffs,. upon  the.anthority  ol  EHbome-Y. 
JEhod,  14  Simon,  165,  that  the«  costs  Bust  cone 
out  of  the  corpua  and  valid  aceamulationsycaiid 
tiie  subsequent  acoumttlations  nteably. 

•For  the: personal  r^resentatives  of  the  beir 
it  was  contended,  that  the  costs  of  the -.suit 
•should  be  paid  out  of'  the  proceeds  of  the*  valid 
sncuBMilationa&thepninary  fund,  <  upon  what 
was  contended  to  be  the  intention  .of  the  Locd 
Chancellor  in  .Ej^e  v.  Ifaraifen,  4  Mylne  & 
£raiff,  231 ;  at  wasai^ed,  that  in  JSlbame  v. 
Qoode,  the  Vice-chancellor  of  En^ad  pro- 
feased  to  follow  Eyre  v.  Mvadtn,  but  decided 
n  direct  opposition  to  that  case.  He  ordesed 
thecests  to  be  paid  out  of  the  corpus  and>  valid 
«oeumalation,  as  one  fond,  ana  the  subse- 
Ment  arrwuiriations,  -as  another  fnod,  rats- 
ably ;  but  in  Eyre  v.  Marsden,  as  appeared  by 
the  registrar's  book,  there  was  no  apportion- 
ment of  the  general  costs  of  the  suit  between 
the  respective  funds,  bnt  the  general  costs  were 
directed  to  be.  paid  out  of  the  fund  coming  to 
the  residuary  legatees,  t.  e,,  out  of  the  corpus 
and  the  acenmulations .  withi&  the  2 1  <  years  ex- 
.dusively ;  and  it  was  argued  that  this  was 
what 'the  Lord  CSiancellor  intended  appeared 
firom  his  observations  in  ChriHian  v.  Forsier, 
2  PhiU.  164.  It  was  likewise  contended,  that 
in' this  case  an  addition^  reason  existed  for 
J&rowing  the  costa  upon  the.  corpus;  in  the  fact, 
that  it  consisted  entirely  of  the  proceeds  of  real 
eitate,  and  the  corpus  of  real  estate  is  applicable 
before  the  rents,  which  are  applied  timy  in  the 
event  of  the  corpus  provin|^>  nefident. 

The  SoUcUor-Oeneral  Observed,  that  the 
oi^der  in  Eyre  v.  Marsden,  as  drawn  i^tp,  was 
not  in   accordance    with   Lord  Gottenham's 


Ttftiwie  remarked,  that. the  minutes  of^Losd 
Cottenham'a  order  were  settled'  with  great  oaie 
-by  Mr.  .Treslove. 

The  >  Viee*Cha$tee0or'9^d,  .thafa  he  oonsidcred 
Lord  Cotteaham. decided  in  ^re v.lfarsitei 
«  the  Viee-OhanceUor  of  England  'voLEibome 
v.Good  supposed  iMm  to  have  >  done,  aad  that 
the  question  V of  costs  ««as  tightly  •decided  in 
SUHnrne^y.aoad.  .He  should,.  hoiwever,i  make 
the  same  dedaiation  in  the.preaent  case  that 
tfae^Lord  ChasceUor  madeiaiEjrre  v.  Jlinfadeii, 
f.«e.,.thattheooats  were  to^he  paid  .onttof  the 
qHsrinliisftMii,  mdudiag  the  ^^alid  jusamttk- 
luaa  juandthershould  leave  it  to^tiw  parties  \to 
m^onttfaAt.''    '  ^^' 


^Coiitt 


CortfaiiT.  ne*(hwer9dl*ChuH^1tt  Von^^ay. 
'RinityTenn,  1848. 

.JlUDOlfBNT  .A04III8T  .  JOWT^ffTOeX  COM- 
PANY. —  BXBCUTION  ^AjGAINBT  SHABB- 
HOLDBR.— NOTICB   JDNDBR    7   &   8    VICT. 

c.  IIQ,  s.  68, 

A  notice  in  the  alternative  under   the  jtro' 

visions  6f  the  7  4"  8  Fic^  c.  110,  s.  68,  of 

v^Ni  intmUion.to  mppiy  .to  ^  'Comrt  or  o 

judge  for  a  rule  or  summons  for  the  issuing 

of  execution  against  a  former  shareholder 

of  a  joint-stock  company,  is 'exhausted  In/ 

'the  taking  out  6f  a  summons  before  a  judge 

•  at  chambers,  and  does  not  warrant  a  subU- 

Quent    original   fipplication    to    the  full 

Vowrt. 

.  A.RUiiS:  had  been  obtained,  caUing  upcm  a 
former,  shareholder  of  the  Univeraal  Gaslight 
Company,. to  show  cause  why  ezecutioD  sboold 
not  issue  against  him  on  a  judgment  obtained 
injoL  action  against  such  company,  under  the 
provisions  of  the  7  &  8  Vict.  c.  llQ^as.  66  & 
68. 

Talfourd,  Serjeant,  showed  canse,  and  ob- 
jected .to  'ikke  sufficiency  of  the  notice  which 
had  been>given.  under  the  proviso  in  die  6SUi 
section,  it  recited  the  obtaining  of  the  judg- 
ment against  the  ossqpany,  <and  that  the  i^ain- 
tiff  had  with  due  diligence,,  but  anaiicress6illy» 
endeavoured  to  obtain  .-satLsfaction  of  snai 
judgment  out  of  the  property  and  effeets  of  the 
company.  .  It  then  aext  recited  that  •  the  party 
now  proceeded,  against,  and  seven  other  per- 
sons whose. names  were  mentioned,  "  some  or 
ono  of,  you  were '  respectively  sharsholders  or 
a  shareholder  in.the  said  company  at  the  time 
when  the  •  contnct  or  •  angagemcot  with  the 
above-iiamed*  plaintiff,  for  which  theaaidja4g- 
ment  was  obtamed,  was  entered  into,  or  fae> 
cameshazeholders  or.  a  shareholder,  dunogdK 
time  that  the  said  contract  remained  unexe- 
cuted or  unsatisfied,  4>r. were  respectivdy  shais- 
hoiders««>r.  a  shareholder  at  the  time  the  said 
judmnent  was  obtained,"  and  then  proceeded: 
"  mw*  we  do. hereby  i(ive^you  notice  tiiat  upon 
the  e^intiaoof  ^ LO  days- mm  the •  date  of  ds 
service^of .  this.notice  upon  .you,  .^soaae  > or  oae 
of  yottroraa  soon  after,  &c..a  nsotion  will  be 
made  in  her  Mijesty^s  Court  of  Common 
Pleas,  or  an  application,  to  one  of  the  judges 
thernof,  for  a  rule  or  summons,  calling  apoo 
you,,  some  or  one  of.you,.to  show  cause  sdiy 
execution  should  net  issue  agunst  you,  sooe 
or  one  of  you,  upon  theaame  judgment  uatil 
the  same  shall  be  «itisfied.  .Iheited,"  &c.  11m 
first  objectkm  was  thatthraqghout  the  notioe 
upas  in  itself  uncertain.  It  did  not  state  the 
exact  character  in. which  the  party  was  soo^Jit 
to  be  made  iiaUe,  4uid  it.waa  uncertain  s^aiflit 
which  of  the,  parties  iBsased,  aad  where  it  sem 
intended  to  )  proceed.  Consiatentlv  with  its 
terms^  one^  peraon  might .  be  ;  preceeoed  sgMUt 
10.  da^afitersernceeti  another.  [IViUi,CJ. 
The  tufte;thei  place,  and^thcipeason,  to  be,pca- 
ceeded  Kgainst  gaiO'iall  .left  ^uacettaiaj    A  fv^ 


St^mm^Voutts :  fVbmmoH  Pkn^^liwi^Htdl'Bisieit. 


tber  objection  was,  tiiat  it'wpeared  upon  an 
aidant  of  the  pufy^iioeeectod « nyimstj  ♦  Aat 
amea  the:  notiea  a;^«iiai]ioiiB  had  beea  taken  oat 
beionajudge  aiehamber^aaid  dMBttsaed  i^Km 
tb  heanag,  the  .learned . jud^  .declining  to 
Buke  any  xnder.  .Xhe  tnotice  AeteHom  was 


.PitjMOfi  was  heard  inisijipport  of  the.mle. 
Wtide,C^J,  ThelaatohjectioaiadeaiiiTaof 
the  present  application.  The  .legialatuie  has 
thooght  fit  to  re|[}aice.  thathefore  an  application 
fikethe  present,  which  is  to  have  theieffeGtof 
flaal  jndj^nl,  ean  b&made,  the.par^  aought 
tabe  chacged- shall  have  10  days'  «aotice«  the 
pait^  ap^ying  having  the  ^  option  of.  going  he->  | 


fore  a'jiRJge  at  chanlibers.  Here  a  notice  'has 
been  given  of  an  intention  to  apply  either  to 
the  court  or  a  judge,  and  the  latter  course  hav- 
ing -since  been  takcn/and  the  autter  diaaaisaed 
by  .the  judge,  the  party  aoight  .raasooably  aup- 
paacrtfaat  the  notice  had  :^ORned  its  offiee, 
and.coaMno  longer  be  ^cted  iqun.  U  .think 
th9«>tiee  was  ezhansted,  Jind  lAierefore,  as.  the 
present  is  an.  original  applicatitni  and  not  hy 
w^yvOf  appeal  .from  the  judge  at  chambers,  .it 
seema  to  me  the  present  applicant  has  failed  to 
•show  that  he. has  given  lOt days'  .notice  of  the 
motion  now:l>efore  the^court. 

CoUnan„  .J„  Maule,  J., .and  CresweU^Jm, 
concurred.— sRule  diachaiged.with.coats. 
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[For  the  previous  Sections  of  tiiis  .-Series  t>f 
the  Digest  in  the  present  Volume,  see 

I^of  Attomeya,  pp.  18,  904. 

LttwofCosts,  p.  234. 

LavofWnis,  p.37. 

•Iaw  of  Arbitration,  p..31*5. 

iaw  of  Property  acd  ConveyaBcing,  p,'370. 
Ooi^s  of  Equity. 

Construction  of  Statutes,  p.  58. 

Iaw  of  Property  and  Conveysncn^,  p.  7*. 

Princ^les  ofEqmty,  p.103. 

Pleadings,  p.  121. 

Evidence,  p.  149. 

^'^c^*  pp.  169*1  W). 
^«*^^cy,  p. '213. 
^««;y,p.:2l6. 

^^«  ofO^mmon-Law  : 
Evidence,  p.  27^. 

-Magigtrates'and Poor  Law  Cases,  p. 289. 
Oonstniction  of  Statates^  pp.  332,  361 J 


ANIfUITY. 

j55"wHal.--Con«ufcra/f(m.--The  plaintiff  had 
f^ced  to  the  defendant  sevesal  aoms, 
Siting  to  6,0001,  leas  the.  sam  of  250/., 
^n  C.,  the  agent  of  bolhrparties,  inpniperly 
jetained  without  the  authority  or  knowledge  of 
«e  plaintiff;  and  C.  received  five  bills  of  ex- 
^°fge^«^  by>lfa»  ddbtor,  to  .the  ^aaaat 
«^(KjOt,  byvw«yo£,aeem%;  the  datea  of  the 
°^4dQot  ^aacOyrcmreapcsidwith.^  .date^ 
^  «TOnces,.junrtwcie  .the .  advaneaBin  the 
for  irittch  ;the  ihiUa  ^srene  giMB^ 


^iphimiffi 


fendant,  in  satisfaction  6f  the  bills  and  the 
5,000/.  secured  thereby.  The  memorial  under 
the  tide  •'■Consideration,  and  how  paid,"  was 
to'tiiis  effect: — 5,000/.  made  up  of  nve  several 
sums  of300/.,200/.,2,000/.,  1,500/.,  andl,0OO/., 
previously  lent  and  advanced  by  the  plaintiff 
to  or  for  the  use  of  the  defendant  and  i.  J.  'L,, 
and  owing  to  the  plaintiff  on  security  of 'five 
aeveral  buls  of  exchange  drawn  by  E*  J,  L., 
upon  and  accepted  by  the  defendant,  and  in- 
dorsed by  E.  J.  L,,  the  said  consideration,  beinff 
paid  or  satisfied  by  the. consideration  of  tiie  said 
bills;  and  a  release  by  theplaintiff  of  the  defend- 
ant and^ff.  J.  L.  from  the  sum  secured  thereby, 
and  interest :  Held,  that  the  .memorial,  as  ze- 
ouired  hj  the  55  G.  3,  c.  141,  was  sufficient; 
tor  that  It  is  not  necessary,,  in  the  case  of  ex- 
isting  by-gone  debts,  to  state  when  and  how 
each  sum  constituting  the  debt  was  advanceld* 
HaJl  V.  Lack,  l.Exch.  R.  300. 

CaaaaitedaQ  tke  jadgment  :iK«llevv.  Amhraaa» 
7.T.A.651. 

'AraUMPBIT. 

JLlh^fUimi  of  speoM  damage^ — In  an  action 
for.asaigaing.the  lease,  and  fixturea  of  certain 
premises]  purauaat  to  an  agreement,- the  plaintiff 
allied  in  his  dediaration  "that  he  had  been 
necessarily. put  to  greatexpenaea."  TheConxt 
held  that  it  was  competent  for  the  plaintiff  under 
that  allegation,  togive  evidence  of  chafes  whi^h 
he.  had  become,  liable  to  pay  to  an  attoraey^and 
a  value  for  work  done  in  respect  of  the  premiaea 
in  .nuestion,  although  the  charges  were. not 
paid  at  4he  time  the  action  was  comnunced. 
i2ici&ardbaii,v..C&aMea,.34JLu.O.  383. 

BILL   OF   EXCHANOB. 

a .  .Bankrmj^tey.  of  drawer.-^Estofpels-^ln  an 
action  by  a  hon4fide  indorsee,  against  .the  ac- 
ceptor, of  a  bill  of  exchange,  the  defendant. is 
estopped  from  pleading  that  the  drawer  and 
first  mdorser  was  an  uncertificated  bankrupt 
when  the  accqptnoe  ^waa^gmn*  BraUkwatte 
V.  Gardiner,  8  Q.  B.  473. 
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.  Cues  eitad  io  the  jadgmmt :  Pitt  r.  Chappeloir, 

8  M.  fie  W.  616 ;  Kitchen  r.  Bartsch,  7  East, 

53. 

a.  IJ^db^»«»«l^— jDcttwHnjr.— J5apectt*ar.-- 

H.  indorsed  a  promissory  note,  but  did  not 

deliver  it.    After  the  death  of  H.  his  executor 

deliyered  the  note  to  the  plaintiff:  Hdd,  that 

the  plaintiff  had  no  title  to  sue  on  the  note. 

Bromage  v.  Lloyd,  1  Exch.  R.  32. 

3.  Biffht  of  payee  upon  lost  Wtt.— The  payee 
of  a  nefi(otiable  bill  of  exchange,  having  lost  it, 
cannot,  without  producing  it,  maintain  an  action 
for  the  recovery  of  its  amount  against  the  ac 
ceptor  upon  its  arriving  at  maturity.  Drawer 
of  bill  of  exchange  payable  to  his  own  order  v. 
acceptor.  Plea,  that  after  acceptance,  and  be- 
fore action,  plaintiff  lost  the  bill,  and  that  it 
still  remains  lost,  and  that  plaintiff  was  not 
then,  nor  now  is,  the  holder  or  possessor  of  it. 
.  Replication,  that  the  bill  had  never  been  in- 
dorsed, nor  was  it  transferable  by  delivery,  or 
capable  of  being  enforced  or  put  in  suita^nst 
defendant  by  any  other  person  than  plamtiff ; 
Uiat  plaintiff,  up  to  the  commencement  of  the 
ittit,  was  alone  entitied  to  be  the  holder,  and 
to  receive  the  amount  of  it  from  defendant,  of 
which  defendant  at  the  commencement  of  the 
suit  had  notice :  Held,  on  demurrer  to  the  re- 
plication, that  defendant  was  entitied  to  judg- 
ment.   Ramuz  v.  Crowej  1  Exch.  R.  167. 

Case  cited  in  the  judgment;  Hansard  t.  Robin- 
son, 7  B.  &  C.  90. 

4.  Notice  of  dUhonour. — ^A  declaration  by 
indorsee  against  drawer  of  a  bill  of  exchange, 
averred,  by  way  of  excuse  for  want  of  notice  of 
dishonour,  that  C.  F.  accepted  the  bill  for  the 
accommodation  of  the  defendant ;  and  that  at 
tiie  time  of  making  smd  accepting  the  siEud-  bill, 
and  from  thence  until  and  at 'the  time  when 
the  same  was  so  presented'  for  payment,  C.  F. 
had  not  any  effects  of  the  defendant,  nor  had 
hereceivedfany  consideration  for  the  accept- 
ance or  payment  of  the  said  bill,  nor  had  the 
defendant  sustained  any  damage  by  reason  of 
his  not  havinff  had  notice  of  the  non-payment 
thereof :  Held,  on  motion  in  arrest  of  judgment, 
that  it  was  not  necessary  that  the  declaration 
should  deny  that  the  drawer  had  any  reason- 
able expectation  when  he  drew,  or  during  the 
currcfncy  of  the  bill,  that  he  would  have  assets 
at  the  time  of  its  maturity  in  the  hands  of  the 
drawee. 

The  reasonable  expectation  of  assets  entities 
to  notice  only  on  the  ground  that  the  drawer, 
imder  the  circumstances  which  raise  thit  ex- 
pectation,  may  be  damnified ;  to  allege,  there- 
fore, that  he  has  sustained  no  damage,  removes 
the  ground  on  which  the  necessity  of  notice 
arises. 

And  there  is  no  distinction  in  this  respect  be^ 
tween  a  bill  of  exchange  and  a  banker's  cheqve. 
7%0Hia»  V.  Amou,  5  D.  &  L.  98. 

Case  cited  Ih  the  jndflpient:  Kemble  v.  MSIU.  1 
M.fltW.764.       ^  .   r-   7 


BUBIAL  FSB8. 

EecleHoMud  Conrt^Upon  a  spedal  caie 
stated  as  to  the  right  of  the  plaintiff,  as  rector 
of  the  parish  of  St.  Maryiebone,  and  mimstar 
of  the  new  church  of  that  parish,  to  recover 
certain  fees  alleged  to  be  due  for  the  bmial  of 
certain  paupers  In  the  new  burial-grooad  of 
the  parish,  it  appeared  that,  in  1733,  tiie  then 
minister  or  rector  of  the  parish,  and  the  pa- 
rochial authorities,  referred  to  a  third  pcnon 
the  settiement  of  the  minister's  fees,  and  a 
table  was  accordingly  prepared  by  the  referee. 

From  that  time  down  to  1838,  a  fee  of  If.  6^ 
was  paid  by  the  parish  officers  to  the  minister 
or  rector  of  the  parish  for  the  borial  of  a 

Siuper  in  any  of  the  cemeteries  of  the  pahsL 
y  tiie  Stat.  61  G.  3,  c.  151,  (A.  D.  1811,)  the 
vestrymen  of  St.  Marylebone  were  empowered 
to  purchase  land  for  erecting  a  new  church  and 
new  chapels,  and  makiuff  a  new  burisl-grooni 
By  section  35,  Dr.  H.,  the  then  rector,  and  hit 
successors,  were  dechured  to  be  mmisten  of 
the  new  church,  and  the  patron  of  tiie  living 
was  empowered  to  appomt  -  successively  m- 
nisters  of  the  new  church, -who  were  to  enjoy 
such    oblations,    mortuaries,    glebes,  tithes, 
profits,  and  other  ecclesiastical  dues,  as  the 
present  minister,  ought  to  have.    Power  was 
also  given  to  the  patron  to  appoint  a  minister 
to  officiate  in  burying  the  dead  in  the  new 
burial-ground,  but  no.person  was  appointed  m 
pursuance  thereof.    By  section  49,  the  vestry- 
men were  empowered  to  settie  tiie  rates  and 
fees  for  burial  in  the  new  burial-ground,  wd 
to  alter  and  amend  the  same.    By  section  50, 
they  were  prohibited  from  reducing  the  bnml 
fees  below  the  amount  then  payable  for  bmals 
in  the  parish.    By  section  71,  they  were  em- 
powered  to  borrow  150,0001.  on  the  credit  ot 
the  rates  and  burial  fees,  and  to  assign  any 
portion  of  such  rates, or  fees  totiie  perwns 
advancing  the  nioney.    In  pursuance  of  the 
act,  the  vestry,  in  1835,  setfled  a  table  of  tew, 
of  which  an  item  was,—"  Paupers  from  wc 
workhouse,  2s.  6rf. ;"  and  from  tiiat  tmie  the 
sum  of  is.  6rf.  has  been  paid  to  the  rector,  ana 
Is.  to  the  clerk  and  sexton,  on  such  bw^- 
The  burial  service  has  not  been  performed  oy 
the  rector  or  any  of  his  curates,  but  by  toe 
reader  of  one  of  the  new  chapels. 

Held,  1st,  that  upon  this  statement  no  i« 
was  shown  to  be  due  to  the  plaintiff,  eifficr 
by  custom  or  by  virtue  of  the  actof  pan»- 
ment:  2ndly,  tiiat,  if  such  fee  wwe  due,  « 
must  be  recovered  in  the  Ecdesissbcal  tow*. 
Spry  V.  Qattop,  16  M.  &  W.  716. 

Csses  cited  in  the  judgment:  Andrei^  ij.^^; 
thorne.  Dean  of  Exeter's  cs«s  6  M.  &  W. »". 
Andrews  v.  Smith,  3  Keb.  327. 


CARRIBIU 


."D^ 


See  Sh^^pw0» 


»IMi  W  i-^lpw- 


Non^lhery  wUhm  reoiOMhle  *^\jj^ 
mfly  w.— The  plaintiff  sent  certain  fow«07  , 
defendants,  carriers,  to  be  detiveied  in  W»^^ 
on  a  Thunday,  in  order  to  be  w*?y'^^-e 
market  on  Saturday,  but  did  not  K»^  "^ 
tiMfc  they  were  aent  for  that  purpose}  «« 


Jmalifiiedl  Digui  qf  Caset :  Comrtf  qf  Commcn  ham. 


day  his  clerk  proceeded  there ;  and  owing  to 
the  Don-deliTeiy  of  the  soodt  till  the  Monday 
followiog,  he  remored  tnem  to  another  place 
for  sale :  Held,  in  an  action  for  the  non-dehvery 
of  the  goods  within  a  reeeonahle  time,  that  the 
expenses  so  incurred  might  be  given  by  the 
ipiy  as  damages.  Black  y.  Baacmdak,  1  Ezch. 
R.410. 

CHABTBB-PAETT* 

1.  "DarM^  i\e  voyage."— Plaintiff  and  de- 
fendants i^eed  by  charter-party  that  a  ship« 
then  at  LiTerpool,  of  which  the  plaintiff  was 
master,  should/ with  all  convenient  speed,  be 
made  ready,  and  should  at  L.,  receive  and  load 
from  the  charterers'  affents  a  full  cargo,  and 
heing  so  loaded,  ahoula  proceed  to  Stettin  and 
defiyer  the  same,  and  so  end  the  voyage,  '*  re- 
straints of  princes,  &c.,  during  the  said  voy- 
age, always  mutually  excepted;''  and  the  ship 
was  to  be  loaded  at  L.  witnout  detention ;  and 
defendants  thereby  agreed  to  load  the  vessel  at 
L^  as  u  the  charter-party  stated,  with  the  said 
carroatL. 

On  general  demurrer  to  a  declaration  in  a»- 
na^Mif,  assigning  for  breach  of  the  above  agree. 
ment,  that  defendants  did  not  load  the  ship  at 
L.  without  detention,  but  detained  her  at  X«.  an 
unreasonable  time,  (not  negativing  restraints, 
of  princes,  &c.):  Held,  that  the  exception  as 
restraints  of  princes,  &c.  was  applicaole  only 
after  the  ship  quitted  LiverpooL  Orow  v.  Folk, 
8aB.467. 

2.  Tim  of  vessel  sos/tii^.— FFarraii^y.— To 
an  action  for  not  loading  a  vessel  in  pursuance 
of  the  terms  of  a  charter-party,  the  defendant 
pleaded,  setting  out  the  whole  of  the  charter- 
party,  which  stated,  that  it  was  agreed  between 
the  phiintiff,  "ori^nal  charterer  of  the  sood 
>hip  or  vessel  called  the  Dove,  A.  1,  of  the 
Qoifiurement  of  149  tons,  or  thereabouts,  now 
ai  MO,  hming  sailed  three  weeks  ago,  or  there- 
ohoutSf*  and  the  defendant,  that  the  ship  being 
tight,  staunch,  &c.,  should  proceed  to  Mar- 
ifilles,  (after  having  delivered  her  cargo  at 
Genoa,)  and  there  Toad  certain  goods  of  the 
defendant,  and  therewith  proceed  to  a  safe  port 
m  the  united  kiuf^dom,  calling  at  Cork  or  Fal- 
mouth for  a  certam  rate  or  freight ;  30  working 
oays  to  be  allowed,  Sundays  excepted.  The  plea 
t^Q  averred,  that  time  was  an  essential  and  ma- 
terial part  of  the  contract;  the  probable  situation 
of  ^  vessel,  witH  reference  to  the  date  of  her 
sailing,  and  the  .object  of  her  voyage,  was  also 
an  essential  and  mftKfial  part'  of 'the  contract, 
and  that,  in  p<nnt  of' fact,  at  the  time  of  the 
making  the  charts-party,  the  vessel  had  not 
sailed  three  wefts,  but  a  materially  and  un- 
JMsorfaWjr'later  time,  of  which  the  defendant 
hadno*tfotice  or  knowledge,  for' which' cause 
the  defendant  neglected  and  refurfed^to  load  the 
vessel :  HM,  tluit  the  time  at  which  the  vessel 
stikd  was  material,  that  that  statement  in  the 
charter-party  amounted  to  a  warrantv,  and  that 
the  defendant  was  entitled  to  retain  ms  verdict 
npon  the  plea,  on  motion  for  judgment  turn  o&- 
<toi/e  eeredielo.  Semble,  per  Parke,  B.,  that 
the  a?ennent  that  the  pUuntiff  knew  the  time 


the  vessel  sailed  was  immaterial.     OWve  vj 
Booier,  1  Exeh.  R.  416.  ^ 

Case  cited  in  the  judgment :  QiMilte  f«  Hays,  fi 
M.  &  G,  «57 ;«  Scott,  Njlanr 

CONSIDBBATIOIII* :'...,. 

Past  oohabUiom. — ^A  woman  dgdipd  in  as^ 
fnasfMt^  against  a  man,  averring  Sk  defondant 
had  seduMd  and  debauehad  plaintifl^  wmA  itt« 
duced  her  to  cohabit  with  fafan,  wlwrahif  ate 
had  been  injured  in  her  character,and  C 
of  thtjnewns  of  procuring  anl . . .  ' 
that  IM  ,two  had  agreed  to  dfKontinue .  the: 
immdial  commdon  and  live  apart:  and  that 
defendant,  as  a  compensation  tor  the  injury; 
and  m  condderation  of  this  premises,  under- 
took to  pay  plaintiff  a  yearly  sum  towards  her 
maintenance ;  which  he  had  failed  to  do. 

Held,  a  bad  declaration,  as 
legal  consideration  for  the  undertaking. 
moiUv.  Reeve,  8  Q.  B.  483. 

Cases  cited  io  the  jadgment:  Binniagton  v. 
Wallis,  4  B.  &  Aid.  650}  Jenoingi  t.  Brown, 
9  H.  &  W.  496  ;  Ewitwood  ▼.  KenyoOp  11  A. 
&  £.  438 ;  Wennall  ? .  Adoey,  3  B.  ft  P.  S49, 
note  (e). 

See  ifmisis^y. 

CONTRACT. 

Letters.-^Stamf. — ^Where  a  contract  is  con* 
tained  in  letters,  it  is  sufficient  if  one  of  tke 
lettera  bear  a  \L  15s.  stamp,  although,  on  the. 
part  of  one  of  the  contracting  pailiflS,  th( 
letters  are  written  and  signed  oy  aa  40e0L 
Qranl  v.  Maddox,  15  M.  &  W.  737.  -co 

COBPORATIOK« 

Sealt — Adoption  qf  contract.-^U  work  b» 
dosM  €EHr«iOO||K>ration,  for  purposes  connectedt 
with  tke  eairporation,  under  a  verbal  order j  and 
accepted  and  adopted  bv  them,  thejr  cannot,  iu 
an  action  to  recover  tne  price,  object  that  no. 
order  was  given  under  seal.  Samders  v.  8t» 
Neofs  Unioa,  8  a  B.  810. 

■LBCtlVB  FRAN0HI8B. 

Rqfitsal  of  vote  at  the  poU.Setumkig.  <0eerl 
— ^Where  the  returning  officer  at  an  election  for 
a  member  of  parliament,  without  any  malidoua 
motive  and  not  wilfully,  refused  to  receive  the 
tendered  vote  of  the  plaintiff,  whose  name  duly 
appeared  on  the  register  of  voters,  and  who  an- 
swered in  tiie  affirmative  the  questions  directed 
to  be  put  by  act  of  parliament  but  who  really 
was  not  properlv  qualified  to  vote :  Held,  thii 
the  plaintiff  comd  not  maintain  an  action  on 
the  case  against  such  returning  officer  for  so 
refusing.    Price  v.  Belcher,  35  L.  O.  180. 

•'         -  ••  .    OUARANTBB. 

jibrftearofice.— A  declaration  stated,  that  Ii. 
made  his  promissory  n<>Ce  payable  to  the  plains 
tiff;  that  the  note  being  in  the  plaintiflp's  handa 
over  due  and  unpaid,  in  consideration  that  the 
plaintiff  would  forbear  and  give  time  to  L.  for 
payment  of  the  note,  to  mi,  for  a  reasonable 
time,  the  defendant  promised  to  pay  the  note, 
L.  should  xnake  de&ult.    It  then  al- 


leged that  L.  made  default,  and  that  defendant 


§mlgfinhl\lami  i^^Gtm9,t.  Qimrt$j£ 


didggtyay  tlMi  miiiwit  pl.thempto.  Eki^iKNi 
egswimsit.  At  the  trials, it. apiiBiiBd.thafc.tht 
defenaant,  J>aving> agreed  to  gmirantee  the  pay- 
ment of  the  TMoiehy  L^  Indorsed  ob.  the  back 
thereof  as  follows : — "  I  guarantee  the  payment 
of  the  withm  note  by -L.,  the  maker,  on  the  2nd 
MovflmbariiBxt"  Oir/that daar» tUanatenbeing 
doe  and  diriiODonred,  tha:  CBfisadant  aigDsa 
the  fbUowing  mcmorandmm  addressed,  to  the 
pttintiff':-!-'-*  Sir^^LreiiiiBStyoa  iRllilwld,afir 
olsf  imMuiasDry.-  note,  in.yonrr  teonrf .  of  II, 
diied  aist  Julyv  ISM^  for  200<.,.ai'  3<nKm^hs» 
and  iniooosidaation  of  >yoiir  so  doing;  Lmdar* 
taioe  to coBtinna  in  ^  reapeet^myt  gnaraabee.  ol 
thesane^''  Heldt  that  the  gaaxanlee'  waa<  de^ 
ftetive;.  also  that  th«*e  wasino  mdance  to  snp- 
port  the  deelaratian; 

SembUi  dial:  £he  deelantiov  waa  bad,,  in 
•  wialiiig'tbe'copsideraitkmto  be  fosfaearanpe  \  to 
fl«a  for  a  rmuvnM&'Hnm*    SempU-Y^Fink,  I 
Exch.  R.  74,  S.  C.  ;t34  IL  O.'  547. 

IMPRiaONMBNT. 

1«  Joint  trespast, — Assessment  of  damage, — 
'Whsra  tvoiperaona  are  jointly  siiwd.  for  fsdse 
imprisonment,  one  of  whom  has  acted  from 
improper  motives,  the  damages  ought  not  to 
be  assessed  with  reference  to  the  act  and  mo- 
tives of  the  most  guilty,  or  the  most  innocent 
party,  but*  the  true  criterion  of  damage  ia-  the 
ii4K)le  injury  which  the  plaintiff  has-sastained 
fitmi  the  joint  act  of  trespass.  Clark  v.  Newtam, 
l>Exch;  H:  131. 

2.  Refusing  to  distharpe  party  committed  fbr 
contempt, — Malice, — The  plaintiiF  was  in  cus- 
tody under  an  attachment  from  the  Court  of 
Chancery,  for  non-payment  of  costs  to  a  plain- 
liffin  a  suit  in  equity,  the  defendant  in  this 
action.  After  the  costs  were  paid,  the  solicitor 
of  the  plaintiff  in  equity,  (the  now  defendant,) 
refused 'to  give  an  order  to  the-  sheriff  to  dis- 
charge the  plaintiff,  saying,  '*  Let  hinr  go  to 
Court  to  purge  his  contempt.'*  The  judge  in 
equity  discharged  him  on  motioBt  Meid,  that 
no  action  was. maintainable  for  refusing  to  give 
the  order  to  the  sheriff  and  thereby  prolonging 
the  plaintiff 's  imprisonment,,  except  on  proof 
of  express  malice.  Moore  v.  duarcker,  16 
Mi.&  W.  595. 

CsMsettediir  the  j odgasent :  Hoimsfithi  r.  Dnuy, 
11  A..&.  £L  98  s  De  Medina  ▼•  Groire^O^  Law» 

Il?OBMNITT  BOND; 

Bastard. — To  an  action  of  debt  on  a  bastardy 
bond  of  indemnity^  the  defendant  pleaded  that 
the  child  was  above  the  age  of  19 ;  that  the 
defendant  was  willing  and  able  to  maintain 
the  child;  that  when*  requested  the  plaintiffs 
TCfuaed  to  delhrer  die  child  into  the  care  and 
oostodyof  thedeftendaiit;  and  that  the  phdn- 
tiffa  were  damnified  by  their  ownvokmtBiy  aet. 
Haplication.  traversing  the  request  of  the  dfr* 
ftodanu.  V«rdict  for.  the  demandant. 

HM,  OB  motion  to  enter  judgment  »o»  ob^ 
ikuUe  veredicto^  XhadL  the.factadndoeedin  the 
plea.afifarded  a^aad  delieiioe  to  the  aclioii».,and 
Aam^AAa^  theezpeiiae  aonf^itto  faa  aoovatad 


waaincorrad^by  thayahMtagrt^ctarfihaiilai^ 
ti£.  Bmmssm  Monk,  U,L^Q. Ja69d. 


1!  Jtmiyb^efHon  .cf  prowdstj  Auy  wiilteu.  in^ 
stmmeBt  siffned  blytUir  pirty^  wttdi,  in  the 
case  of  adiuts,  woioMlhave  amounted  to  the 
adoption'  of  *tlte  BCt  of  a*  party  asctttig  as  i^^eo^ 
wUl,  in  the  case  of  an  innmt  who  has  attained 
his  majority,  BtmamAmr  a-Aaliitoation.  Harris 
v.WiUi^  Ix£xch^R.,122L. 

2* .  Assimmsit,  .by,inddFaee.jagain8t  inderserxiC 
a  bill  jof  (BKCUiange,  with,  counta  for  meney  leaX, 
Sec,    Elea, infancy*.  Replieation»  thai  the. dfr- 
fendant^.  after  he  became  of  age»  by  memo- 
randum  in  writing  signed  bV  him,  ratified  and 
confitmed.the  contracts  ana  promises.    Issus 
thereon.    The  defendant,  after  he  became  of 
age,  wrote  to  the  plaintiff,  the  following  lettezs: 
"  Ifihould  feel  (particularly  obligedif  you  would 
arrange  to.keep  the.  bills  back  lor  a  little  time, 
as  my  late  brother's  executors  have  lost  their 
mother  and.  only  sister,  lately,  and  which  pre- 
vents them  from  settling  with  you.    Hie  money 
will  be  shortly  paid,  say  2,000/*"     ''The  Inlls 
drawn  out .  by  Mr.  B. .and .me,  and .  my  acc^ 
ancesi  one  for  1,500/.  and.  the  other  for  SOOL, 
due  on.  the  ist  January  last,  will  most  likely  be 
settled,  shortly^  and  would  have  been  settled 
before,  had  not  a.  sudden  accident  occurred, 
which  prevented  their  being,  paid.**    "  I  beg  to 
inform  you  .that  I  have  this  day  forwarded  vouc 
letter  to  Messrs.  H.    I  cannot  teU  yon  anout 
the  time  when  they  will  be  settled,  aa  I  ba?e 
not  the  money  myself,  and  as  I  have  told  vou  | 
before,  I  have  left  it  entirely  in  their  hands.'' 
"  1  received  your  letter  yesterday,  and  am  sorry 
to  find  that  you  are  not  contented  with  the 
letter  I  gave  you  wheir  you^were  at  my  hons^ 
some  short  time  ago.    Ihave  heard  from  the 
Messrs.  H.  yesterday,  and  they  said  they  bad 
written  to  Ddblin,  to  arrange  the  whole  thing. 
I  therefore  beg  that  you  win  immediately  «ee 
and  inform  Mr.  L.,wtio  Iliave  heard  from  this 
day,  of  it.    It  is  not^a  bit  of'use  writing  these 
sort-^of  letters,  as  payment  will  not  be  made  any 
the  sooner  for  them';    What  I  tell 'you  is  per- 
fectly correct,  and  the*  matter-  wiH  be  eettbd 
shortly : "  Held,  that  the  letters  were  a  ratifici- 
tion  of  the  disfondanfs  promise  made  daring 
infancy.    HamsT.  WaU}  1  Eich.  R.  121 

Cases  cited  in  the  judgment :  Cohen  v.  Amutnog, 
1  M:  &.  Sel.  714;  Hartley  v.  Wharton,  10  L  & 
E.  934. 

INFERIOR  COURTS. 

lAabiUtu/or  trespass  (fpUskUiff, — Where  it 
is  the  requured  course  of  proceeoing  of  an  la- 
ferior  Court,  on  a  verdict  being  found  therein* 
for  the  judges  of  the  Goort.  to  issue  executiaa 
for  the  defendant  .in  case  of  non-payment  sad 
levy  the  amount^  the  faot  of  the  plaintiff  bring- 
ing his  plaint,  in  tha  Inferior  Conrt^  and  not 
countermanding  the  exBCUtiDiv  rendeis  him 
liable  in  treapaaa  fori  tha.  aeisure,  ualess  he 
justify,  under,  the  psooeaa  of  the  IrdieriorGoiBti 
Croomsr  v.  Latkma^  Ifi  M.  &  W.  713. 

[ThrreaaiBdertxf.tliraBCtioB-wfllbegifV  j 
iB-ottmextNiuBbm]'  I 
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••  Quod  magu  ad  nos 

HOBAT* 


ADMINISTRATION  OF  JUSTICE  BY 
MAGISTBATES  OUT  OF  SESSIONS. 
11  &  12  Vict.  c.  42. 

The  statutes  carried  through  parliament 
hj  the  Attorney-General,  for  facilitating  the 
perfonnance  of  the  duties  of  justices  of  the 
peace  oat  of  Sessions,  (1 1  &  12  Yict.  cc.  42 
k  43,)  which  come  into  operation  on  the 
2nd  Oetober  proximo,  are  framed  upon  a 
principle  which  cannot  fail  to  secure  general 
approval.  The  design  appears  to  be  to 
consolidate  the  law,  and  to  comprise  in  one 
statute  all  the  enactments  with  reference  to 
the  duties  of  a  justice  in  respect  to  persons 
charged  with  indictable  offences,  whilst  the 
Mooad  statnte  relates  to  the  duties  of  jus- 
tioeswith  respect  to  aammaiy  convictions 
and  orders.  Forms  are  given  in  the  sche* 
dnle  to  the  acts,  but  it  appears  to  be  in- 
tended that  these  forms  should  be  altered 
and  modified,  so  as  to  adapt  them  to  the 
various  circumstances  which  may  arise, — a 
discretion  the  exercise  of  which,  however 
fionv^ent,  will  be  attended  with  consider- 
able responsibility,  when  undertaken  hy 
persons  not  familiar  with  the  construction 
of  legal  documents.  No  doubt,  many  im- 
portant questions  of  construction,  as  well  as 
other  obvious  difficulties,  must  arise  upon 
the  provisions  of  these  statutes,  to  the  bene- 
ficial <^eratioa  of  which  we  should  have 
looked  forward  more  confidently,  had  jbl 
aimple,  speedy,  and  aatisfactoiy  mode  been 
pointed  oat  ibr  the  adjwitmeirt  of  snch 
^nesdons.  It  is  no  disparagement  to  the 
tnagistracy  of  the  kingdom  to  say,  that  in 
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fthe  perfoannanee  of  duties  partakmg  of  a 
judicial  character,  they  should  be  subject  to 
the  supervision,  and  assisted  by  the  legal 
knowledge  and  experience  of  the  judges  of 
the  Superior  Courts.  In  this  respect  the 
acts  now  under  consideration  appear  to  be 
defective.  Some  cpn^derable  time  moat 
necessarily  elapse  after  these  measures  take 
effect  before  their  practical  merits  can  be 
fairly  tested.  It  is  to  be  hoped  they  will 
realise  the  intentions  with  which  they  were 
I  framed,  and  satisfy  the  expectations  of  that 
\  important  and  valuable  body  of  men,  whose 
I  direction  and  guidance  is  their  more  imme- 
diate object.  To  form  an  accurate  estimate 
of  the  scope  and  bearing  of  these  enact* 
ments,  as  well  as  of  the  precision,  conciBe-' 
ness,  and  aofficiency  of  the  several  clauses, 
would  require,  not  only  an  attentive  perusal 
'  of  the  new  statutes,  but  a  familiar  acquaint- 
( ance  with  the  provisions  of  the  various  acts 
which  have  been  affected  or  repealed  by  the 
recent  acts,  and  a  comprehenaive  knowledge 
of  the  whole  system  which  the  presest 
statutes  are  meant  to  supersede.  In  dis- 
cussing a  subject  so  extennve  and  compli- 
cated, a  commentary  upon  detached  portions 
would  probablv  not  be  useful,  nor  altogether 
intelligible.  We  prefer,  therefore,  submit- 
ting, in  the  first  instance,  as  copious  a  sum- 
mary as  our  limits  will  allovf ,  of  the  various 
clauses  of  these  acts,  the  extent  of  which 
precludes  their  publication  without  abridge 
ment,  and  reserving  ^r  a  future  period  the 
remarks  which  the  perusal  suggests. 

*We  commence  with  the  Act  *'  to  fac^itate 
the  performaiice  of  the  Dudes  of  Justices  of 
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the  Peace  out  of  Seasioiu,  with  retpect  to 
Persons  charged  with  Indictable  Offences/' 
and  which  is  cited  as  the  11  &  12  Vict, 
c.  42. 

Sect.  1.  enacts,  That  a  justice  of  the  peace 
may  ^rant  a  warrant  or  summons  to  cause  any 
penon  to  be  brought  before  him,  wbere'a 
charge  or  complaint  is  made,  that  such  person 
"has  committed  or  is  suspected  to  have  com^ 
mitted,  anv  treason,  felony,  or  indictable  mis 
demeanor,  within  the  limits  of  such  justice 
or  where  the  offence  is  committed  out  of  the 
jurisdiction,  but  the  person  guilty  or  suspected 
resides  within  such  jurisdiction.  Tbe  justice 
is  empowered  in  all  cases,  if  he  shall  think  fit, 
to  issue  a  summons  instead  of  a  warrant  in  the 
first  instance ;  but  if  the  summons  be  not 
obeyed,  then  a  warrant  may  be  issued. 

Sect.  2.  When  an  indictable  offence  is  com- 
mitted on  the  high  seas,  or  beyond  the  seas, 
for  which  an  indictment  may  be  preferred  in 
this  kingdom,  the  person  charged  or  suspected 
jaBj  be  arrested  under  a  warrant  issued  by  a 
justice  having  jurisdiction  where  the  offender 
or  supposed  ofiender  resides  or  is. 

Sect.  3.  Where  an  indictment  shaU  be 
found,  against  any  person  at  large,  the  clerk  of 
indictments,  or  clerk  of  the  peace  at  sessions, 
upon  application  of  or  on  behalf  of  the  prose- 
cutor and  payment  of  U.,  if  the  accused  shall 
not  have  appeared  and  pleaded,  shall  grant  a 
certificate  of  such  indictment  having  been  found, 
and  upon  the  production  of  such  certificate,  to 
any  justice  for  the  place  in  which  the  offence  is 
alleged  to  be  committed,  or  in  which  the  ac- 
cused resides  or  is,  such  justice  may  issue  his 
warrant  to  apprehend  such  person,  and  upon 
his  apprehension  may  commit  him  for  trial 
or  admit  him  to  bail.  If  the  person  indicted 
be  already  in  prison  for  another  offence,  the 
justice  may  order  him  to  be  detained  until  re- 
moved by  writ  of  habeas  corpus  for  the  pur- 
pose of  being  tried  upon  the  said  indictment, 
or  otherwise  removed  or  discharged  by  due 
course  of  law. 

Sect.  4  gives  power  to  a  justice  to  issue 
any  warrant  on  a  Sunday. 

Sect.  5.  Justices  for  adjoining  counties,  &c 
TOBj  act  as  such  for  one  county,  &c.  while  re- 
siding in  another,  and  sll  acts  of  such  justices, 
&c.  to  be  valid.  Comttables  apprehending 
offenders  in  one  such  county  may  take  them 
before  such  justice  in  the  adjoining  county  if 
he  act  as  a  justice  in  both. 

Sect.  6.  Justices  for  a  county  may  act  for 
it  in  an  adjoining  city  or  place  of  exclusive  ju- 
risdiction, but  this  is  not  to  give  power  to  such 
justices  to  act  in  any  matters  arising  within  the 
place  of  exclusive  jurisdiction. 

Sect.  7  is  intended  for  the  removal  of 
doubts  as  to  the  powers  given  to  justices,  in  de- 
tached paru  of  counties,  under  the  2  &  3  Vict 
c82. 

Sect.  8  enacts,  that  when  a  charge  or  com- 
plaint is  made  of  an  indictable  offence,  if  it  be 
mtended  to  issue  a  warrant,  the  information 
must  be  in  writing  and  on  oath  %  but  where  it 


is  intended  to  issue  a  summons  instead  of  a 
warrant  in  the  first  instance,  the  infonnatio& 
need  not  be  in  writing  or  on  oath.  It  e^iyly 
provides  that  no  objection  shall  be  allowed  to 
such  information  for  any  defect  in  sobetanoe 
or  form,  or  for  any  variance  between  it  and  the 
evidence  adduced  hefore  the  justice. 

Sect  9  enacts,  that  upon  such  informatkn 
or  complaint  bang  laid,  the  justice  recmng 
the  same  may,  if  he  think  fit,  issue  a  sommons 
or  warrant  for  the  appearance* of  the  person 
charged,  either  before  him,  or  any  other  just^ 
for  the  same  county.  The  summons  is  to  be 
served  by  a  constaole  or  other  peace  officer, 
eitiier  personally,  or  at  the  last  or  mo^  ususl 
place  of  abode  of  tiie  person  to  whom  it  is  sd^ 
dressed,  and  if  the  party  summoned  do  not 
attend,  the  justice  may  issue  a  warrant  to  com- 
pel attendance,  and  no  objection  is  to  be  allowed 
to  any  such  summons  or  warrant,  for  any  de- 
fect in  subsiance  or  form,  or  any  variance  be- 
tween it  and  the  evidence ;  but  if  the  pur^ 
charged  shall  appear  to  be  misled  by  the  vsri- 
ance,  the  justice  may  adjourn  the  hearing,  and 
either  remand  the  accused  or  admit  him  to 
baU. 

Sect.  10  provides,  that  the  warrant  to  sjh 
prebend  parties  shall  be  under  the  hand  and 
seal  of  the  justice,  and  that  it  mav  be  direeted 
to  any  constable  or  other  person  by  name,  and 
shall  state  shortiy  the  offence  on  which  it  is 
founded,  and  name  or  otherwise  describe  the 
offender.  The  warrant  may  be  executed  within 
the  jurisdiction  of  the  justice  issuing  the  same, 
or  in  case  of  fresh  pursuit  in  the  next  sdjoimng 
county  or  place,  within  7  miles  of  the  border  of 
such  first-mentioned  county,  without  having 
such  warrant  backed.  No  objection  to  be 
taken  to  the  form  or  substance  of  such  wsi^ 
rant,  or  as  to  variance  &c.,  aa  in  the  last  pre- 
ceding section. 

Sect.  11  contaiuR  regulations  as  to  the 
backing  of  warranto,  so  important  that  we  copy 
the  section  verbatim :— "  iTiat  if  the  ^am 
against  whom  any  such  warrant  shall  be  issned 
as  aforesaid  shall  not  be  found  mthin  the  jam- 
diction  of  the  justice  or  justices  bv  whom  tbe 
same  shall  be  issued,  or  if  he  shall  escap^j^ 
into,  reside,  or  be,  or  be  supposed  or  suspected 
to  be,  in  anjr  phice  in  England  or  Wales  oat  of 
the  jurisdiction  of  the  justice  issuing  sudiwsr- 
rant,  it  shall  and  may  be  lawful  for  any  jas^ce 
of  the  peace  for  the  county  or  place  into  wWA 
such  person  shall  so  escape  or  go,  or  in  wbidi 
he  shall  reside  or  be,  or  be  supposed  or  sus- 
pected to  be,  upon  proof  alone  being  made  on 
oath  of  the  hand-writing  of  the  justice  issuiag 
such  warrant,  to  make  an  iudorsftment  on  such 
warrant,  signed  with  his  name,  authoriring  tbe 
execution  of  such  warrant  within  the  juriscfic- 
tion  of  the  justice  making  such  indorsenwut, 
and  which  indorsement  shall  be  suflici«t 
authority  to  the.  person  bringing  such  wsnnat, 
snd  to  all  other  persons  to  whom  the  same  wss 
originally  directed,  and  also  to  all  constables 
and  other  peace  ofiicers  of  the  countv  or  plsce 
where  such  warrant  shall  be  so  inaorsed,  to 
execute  the  same  in  such  other  county  or  pbce, 
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carry  the  porvon  against  whom  aachj  traosmitted  to  the  Court  in  which  the  trial  is  to 
t  shall  have  issued,  men  apprehended,  I  be  had,  and  witnc 


ana  to  ^  ^ 

warrant  shall  have  issued,  Vi^en  apprehended,  I  be  had,  and  witnesses  refiisinff  to  enter  into 

before  the  instke  and  justices  of  the  peace  who  |  recofpuianees  may  be  eommitted 

Anst  issued:  the  said  warrant,  or  before  some 

other  justice  or  justices  of  the  peace  in  and  for 

the  same  county,  riding,  division,  cit^,  liberty, 

borough,  or  place,  or  before  some  justice  or 

justices  of  the  county,  &c.,  where  the  offence 

m  the  said  warrant  mentioned  appears  therein 

to  have  been  committed:   Provided  always, 

that  if  the  prosecutor,  or  any  of  die  witnesses 

upon  the  |Mirt  of  the  prosecution,  shall  then  be 

in  the  county  or  place  where  such  person  shall 

have  been  so  apprehended,  the  constable  or 

other  person  or  persons  who  shall  have  so  ao- 

prehended  such  person,  may,  if  so  directed  by 

the  justice  backing  such  warrant,  take  and 

convey  him  before  the  justice  who  shall  have 

so  backed  the  said  warrant,  or  before  some 

other  justice  or  justices  of  the  same  county  or 

]dace;  and  the  said  justice  or  justices  may 

thereupon  take  the  examinations  of  such  pro* 

aecator  or  witnesses,  and  proceed  in  every 

respect  in  manner  hereinafter  directed  with 

res|>ect  to  persons  charged  before  a  justice  or 

justices  of  the  peace  with  an  offence  alleged  to 

have  been  committed  in  another  county  or 

place  than  that  in  which  such  persons  nave 

neen  apprehended/' 

Sect.  12.  English  warrants  may  be  backed 
in  Ireland,  and  wee  versd,  in  the  event  of 
partiee  escaping ;  and  warrants  so  indorsed  to 
oe  valid. 

Sect.  13.  English  warrants  may  be  backed 
in  the  Isles  of  Man,  Guernsey,  Jersey,  Aldemey, 
or  Sark,  and  vice  versd.  Warrants  so  indorsed 
to  be  valid. 

Sect.  14.  English  or  Irish  warranto  may 
be  backed  in  ScoUand.  Warranto  so  indorsed 
to  be  valid. 

Sect.  15.  Scotch  warranto  may  be  backed 
in  England  or  Ireland.  Warranto  so  indorsed 
to  be  valid. 

Sect  16.  Power  to  justices  to  summon 
witnesses  to  attend  and  give  evidence :  if  such 
summons  not  obeyed,  a  warrant  may  be  issued 
'  to  compel  attendance,  and  in  certoin  cases  a 
warrant  may  be  issued  in  the  first  instonce. 
'  Persons  appearing  on  summons  and  refusing 
to  be  exammed  may  be  committed. 

Sect.  17  provides  as  to  the  examination  of 
witnesses.  The  justices  to  administer  an  oath 
4)r  affirmation,  and  the  depositions  of  persons 
who  have  died  or  who  are  absent  may,  in  cer- 
tadn  cases,  be  read  in  evidence. 

Sect.  18.  After  examination  of  the  witnesses 
the  justice  is  to  read  depositions  token  against 
*  him  to  the  accused,  and  caution  him  as  to  any 
statement  he  may  make,  and  inform  him  that 
he  has  nothing  to  hope  or  fear  from  nther  pro* 
mise  or  threat. 

Sect.  19  declares,  that  the  place  where  ex- 
amination is  taken  is  not  to  be  oeemed  an  open 
Court,  and  no  person  to  remain  without  consent 
V  permission  of  the  justice. 

Sect.  20  gives  power  to  justice  to  bind  over 

'  the  prosecutors  and  witnesses  by  recognisances. 

Sdcn  teeognisanceSf  depositions,  &c.  to  be 


Sect.  21  .authorises  the  justices  to  remand 
the  accused  from  time  to  tune,  not  exceeding 
eight  days,  by  warrant,  or  if  the  remand  be  for 
tl^  days  only  by  verbal  order.  It  also  pro- 
vides, that  parties  accused  may  be  admitted  to 
bail  on  the  examination  being  adjourned,  and 
enacto  that  if  the  party  so  admitted  to  bail  does 
not  appear  upon  his  recognisance,  the  justice 
may  transmit  the  same  to  the  derk  of  the 
peace. 

Sect.  22  provides,  lor  the  case  of  a  person 
apprehended  in  one  county  on  charge  of  an  of« 
fence  committed  in  another.  Such  person  maj 
be  examined  in  the  former  county,  and  if  evi- 
dence be  deemed  sufficient  may  be  committed 
to  prison.  If  the  evidence  be  insufficient,  the 
accused  may  be  brought  before  some  justice  in 
the  latter  county ;  and  a  provision  is  made  for 
the  payment  of  the  expenses  of  conveying  the 
accused  into  the  proper  county. 

Sect.  23  defines  the  power  of  a  justice  to 
admit  to  bail  persons  charged  with  felony  and 
misdemeanors,  either  biefore  or  after  commit* 
ment  for  trial.  Where  an  accused  person  in 
custody  is  admitted  to  bail  by  a  justice  of  the 
peace  other  than  tiie  committing  justice,  the 
recognisance  is  to  be  tFansmitted  to  the  com- 
mitting  justice.  No  bail  is  to  be  taken  in  cases 
of  treason  but  by  order  of  a  Secretory  of  Stote, 
or  by  the  Court  of  Queen*s  Bench,  or  a  judge 
thereof  in  vacation.  The  section  also  provides, 
as  to  the  form  of  recognisance,  in  cases  of  mis- 
demeanor where  the  defendant  is  entiUed  to 
tiaverse  to  the  next  Assises  or  Sessions. 

'*  Sect.  24  enacts,  that  when  a  justice  admito 
to  bail  after  commitment,  he  shall  send  a  war« 
rant  of  deliverance  under  hand  or  seal,  to  the 
keeper  of  the  prison,  who  shall  forthwith  dis- 
charge the  person  so  admitted  to  bail,  if  he  be 
detained  for  no  other  offence. 

Sect.  25  declares,  that  if  after  hearing  all 
the  evidence  offered  against  the  accused,  the 
justice  shall  be  of  opinion  that  it  is  not  suffi* 
cient  to  put  such  accused  party  on  his  trial  for 
any  indictoble  offence,  he  shsll  be  discharged ; 
but  if  the  justice  shall  be  of  opinion  that  the 
evidence  is  sufficient  to  put  the  accused  on  his 
trial,  he  shall  be  committed  by  warrant  for  trial 
or  admitted  to  bi^. 

Sect.  26  contains  regulations  for  conveying 
prisoners  to  gaol,  and  provides  for  the  payment 
of  costo  incidental  to  such  conveyance. 

Sect.  27  provides,  that  at  any  time  after  the 
examinations  have  been  completed,  and  before 
the  first  sitting  of  the  Court  at  which  the 

Srisoner  is  to  be  tried,  he  shi^  be  entitled  to 
ave  copies  of  the  depositions  on  which  he  has 
been  committed  or  bailed,  paymg  for  the  samo 
not  more  than  three-half-pence  per  foUo. 

Sect  28  declares,  that  the  forms  in  the 
schedule  to  this  act  contained,  *'or  forms  to 
thesameortiie  like  effect,''  shall  be  deemed 
vidid.  „ 

Sect.  29  provides,  that  the  metropohtan 
police  magistrates^  arid  stipendiary  magMtvatea 
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otfaflT  plBces^  nuf  act 

shall  alter 


fliid  thatnat' 
itt  any  Tnannw  tlie 


iAmg  shall  aHu*  or  affaet 

DOwers  and  proviaaona  oonMiiied  in  the  acta  10 

€ao:4,  c.  44 ;  2  Ik  3  TicL  c.  71 ;   and  3  &  4 

Vkt.  e.  84,  mpaetivdy. 

*    Sect.  30  providts,  that  the  lord  navor  or 

any  akJerman  mmj  act  alone,  and  that  this  act 

ahall  not  interfere  with  the  profvxeiona  of  the 

(%  of  London  Police  Act,  a  &  3  Vict  c.  94. 

Sect.  31  merely  proTtdea,  tiiat  die  diief 
magistrate  at  Bow  Street  may  be  a  justice  for 
Berkshire  without  qnahficaiioa. 

Sect.  32  declares,  that  the  act  is  to  extoid 
to  Berwick-apon-Tweed,  hvt  not  to  Scodand, 
Ireland,  or  the  lak  of  Man,  Jersey  or  Ckienieey, 
except  the  provisions  as  to  backing  of  warrants. 

Sect.  33  providea  for  the  commencement  of 
die  act. 

:  Sect.  34  repealB  dm  whole  or  parts  of  the 
filllowing  arts :  13  Geo.  3yC.  31 ;  28  Geo.  3,  c. 
49;  44  Geo.  3,  c.  93;  45  Geo.  3,  c  98;  54 
4Seo.3,  c.  186;  1  &  t  Geo.4,  c  63;  3  Geo.  4, 
c.  46;  7  Geo.  4,  c.  38;  7  Geo.  4,  c  64;  5  &  6 
W.  4,  c.  33,  and  6  &  7  W.  4»  c.  114. 

**  Sect.  36  provides,  that  this  act  may  be 
oaanded  or  repealed.'' 

The  farms  ooatauied  ia  the  schedule  to 
the  act,  and  leferred  to  in  section  28,  are 
■mrked  alphabetieally,  and  are  Uwa  de- 
aoibed:^— 

A.  Form  of  infomuuden  and  complaint  for 
an  indictable  offence. 

B.  Warrant  to  apprehend  &  person  charged 
cwith  an  mdictabk  ommce. 

C.  Suaunoas  to  apeison  charged  with  an 
•andictnble  offence. 

D.  Wacxant  where  the  summooBr  ia   dis- 

•  obeyed. 

£.  Warrant  to  appfehaid  a  person  chaiged 

•  with  an  indictable  offence  committed  on  the 
hiffh  seas  or  abroad. 

IT.  Certificale  of  indictment  being  found. 

G.  Wamuat  to  apprehend  a  person  indicted. 

H.  Waciaat  «f  coannitment  of  a  person  in* 
dieted. 

L  Warrant  ta  detain  a  peBM>n  indkted  who 
ia  already  in  custody  lor  another  offence. 

K.  ladoraeaaent  in  backing  a  warrant. 

L.  (1.)  SwnmDna  of  a  witness.     L.  (Sl) 
Warrant  where  a  witness  has  not  obeyed  a 
sUBsnxMiB.    L.  (3.)  Warmat  for  a  witness  in 
.  Hm  first  instance.     L.  (4.)  Waront  of 
mitment  of  a  witness  for  mfnaing  to  ha 
'  0r  t»  give  eiridenoB^ 

M.  Forma  efdepositinns  of  witnsssts, 
'     N.  Form  t»  precede,  die.stateneat  of  tiie 

O.  (1.)  BftfflgMsnncn  m  paoaecute  or  giie 
r.andeneewithemiditiaa.    O.  (^)  Notice  of  the 
taid  recBgniBanaa  to  hagiian  to  the  prnaarutar 
f  tfnd  his  witnessaa. 

(     F>  Q.)  CenpsitUMBtof  wifwa  for 
: l»4tcr int» ttw lyo^nifflnm.    P,(24 
qnent  order  to  discharge  the  witness. 
Q.  (U  Wamiiit  wmandmg  a  psfoonsc.     QL 
4  BnngaiiinMflf  Mk  in^taad  4»L  iw 


eban adjumunMat  of  Ezaminatien  fliid'cda^ 
(fition.  Q.  (3.)  Neticeof  suckieoogniaaacets 
be  giren  to  the  aeensed  and  has  swetKS.  Q. 
(4»)  Certificate  of  non-appearance  to  be  in> 
dnrsed  on  the  recogniauice. 

R.  (1.)  Waitaot  to  convey  the  aocnsed  be- 
fore a  justice  of  the  county,  &c.,  in  which  Ae 
offence  was  committed.  R.  (2.)  Order  for 
payment  of  the  constable's  expenses. 

S.  (1.)  Recognizance  of  bail,  with  coaditioa 
in  ordinary  cases,  and  in  eases  where  the  ds 
fendant  is  entitled  to  a  traverse.  S.  (2.)  Notice 
of  the  said  recogniaance  to  be  given  to  the  a^ 
cused  and  his  bail.  S.  (3.)  Certificate  of  coa* 
sent  to  bail  by  the  committing  justice  indorwi 
on  the  commitment.  S.  (4.)  The  like  on  t 
separate  paper.  S.  (5.)  Warrant  of  dditv- 
ance  on  bail  being  given  for  a  prisoner  ahea^ 
committed* 

T.  (1.)  Warrant  of  eomraitment.  T.  (1) 
Gaolei^s  receipt  to  the  eonatable  for  the  prooaei; 
and  justice's  order  tliereon  for  paymealoftbe 
constable's  expenses  in  executing  the  oomnit- 
raent,  and  receipt  for  the  sum  so  ordered  to 
be  paid. 

This  abridgment  will  put  the  reader  it 
possession  of  the  nature  and  general  effed 
of  the  provision  of  the  statute,  as  well  as 
the  prescribed  forms.  An  analysis  of  the 
provisions  and  forms  contained  in  the 
schedule  to  the  aeoond  act,  (9  &  19  ^. 
c.  43,)  with  respect  to  summary  oonrietioB 
and  orders,  will  appear  in  our  next  pabli- . 
cation. 


>(»*> 


BUSINESS  AT  THE  JUDGE? 
CHAMBERS. 

We  noticed  last  week  the  petition  pre- 
sented by  Mr.  AnstQT  to  the  Houae  sf 
Commons,  and  the  communicatianfiromdie 
Lord  Chief  Justiee  of  ihe  CommoB  Fleas, 
read  to  the  House  by  die  Attomey-Geimal 
b^  which  the  public  attention  has  been 
directed  to  the  defective  and  unsatisfitctoiy 
nature  of  the  anangementa  made  for  da- 
posing  of  the  bttsinesa  of  the  Common  Im 
Courts  during  the  AutQDanal  Yacatioa.  It 
may  be  infoned  front  the  statement  sf  te 
Lord  Chief  Justice,  that  the  dnefr  of  die 
thiiec  Courts  of  Coramon  Law  daim  m 
exemption  from  the  duty  of  attendanoe  it 
chamDers  generallv,  although  under  speciil 
drcnmstanoes,  and  as  matter  of  caanremeofl^ 
they  have  oecasionaUj  attended ;  and  that 
the  ether  judges^  or  aome  anoagpi  tfaoBt^ 
not  admit  that  the  Chief  Justices  and  GUn 
B«oa  are  entitled  to  «Kli  eimplwi.  It  iU 
events,  during  the  Long  Tacation,  whea  ip 
other  judicial  duties  ase  letpired  fltna  itf^ 
of  the  judges. 

Now  that  this  qaeatioailiaa  teen  fe# 
irsttimai  puhlidy  wo<dL  iL'm  fUt^ia^ 


uttibrAdfiH^ 


<ii; WmAI  be  Aidky  aJ^vtM^ as  di^chittij^ 

'  iatfoduoed  iaio  ^e  praeties  of  the  /Couit^ 
of  Ltw'by  modfemMteof  pttrMnieiily  icndkf 
il  RHpostible  that,  the  jodg^   chHnhnr^ 

(dMHdd  be  closed,  even  for  a  Mogk  dtj^ 
wkboot  produciog  sotae  degree  et*  iicai* 
Toiieiice  aad  infurj  to  tbe  inteicelB  ef 
sailers.     AldMHijgh  there  is  a,  minpiirioo 

-of  pliadiiig  bmBineee  betweea  the  IStii 
Ae^t  sad  the  24th  October,  jodgneat) 

'  may  be  signed  9.nd  eKtfeulioBs  imsd  aii4 
eseeuted  daring  that  interral,  in  Tefennee 

-to  which  preeeedinge  the  saomiiey  inter* 
position  of  a  judge  is  frequently  raquired, 

-The  important  and  delicate  duty  ivkh  whkh 
the  common  htw  judges  are  enAruBted,  of 
orderiag  a  writ  of  capias  to  iaene  when  a 
defendMl  is  snf^sed  t»  be  about  to  qatt 
the  kingdoin^  aad  of  amiiag  ordtn*  to 
operate  as  chaiges  upon  stoekv  undbr  the 
•et  1  &  2  Viet,  c.  110,  aad  naayather 
daties  of  soavoely  less  importaBae,  whidi 

-Hogfat  be  enamerailed,  alba  kupemlively  ra« 
<psrethe  legiriar  aad  unremitting  aU«id- 
SDce  of  a  jad^e  at  chamber^  a»  SMMb  m 

■  vacalieB  as  at  any  ether  period. 

As  regards  the  pvirikge  daimed  by*  the 
diief  jwi^,  it  is  nsht  to  observe^  that  the 
leWve  weight  of  the  daties  discharged  by 

<  the  ehiefi  and  the  puinie  jadges  has  been 
materialh*  changed  siaee  the  days  of  Lord 
Msasfield,  Lopd  BBeoboroagh,  and  even 
Lord  Tenterden.  When  these  eanoeat 
itto  pmsided  ns  the  periods  whirii  followed 
the  TVrBMk  nad  weee  not  passed  on  Cwcttit, 
the  puisne  judges  had  no  veguhur  jadieial 
doties  to  dtacharge,  aad  enjoyed  oonoider- 

aUe  intervals  of  rest  <>n^    yv\uirsk¥\rvn^  iyKila» 

tils  chiefs  presided  at  the  Nin  Friu9 
Sittings  in  MiddlraeiL  aad  London.  Under 
the  altered  system  which  now  prevails^^ 
what  between  the  Sittings  in  Banco  after 
Tertn,  Sittings  in  Error,  attendance  at  the 
Old  Bttley  Sessions,  continaoas  Nid  friu$ 
Sttiegs  daring  Term,  aad  tiw  enoriBoas  in* 
CKsse  of  ehaubcr  hasiMesa  in,,  as  wstt  as 
i^,  Tenn»  the  ptneae  jadgee.i|i»a4  f«fly 
.enplojed  and  have  as  little  leisiure  as.  ^e 
ch^.  Peduipa,  under  these  circamstsooeS) 
it  is  not  to  be  wondered  at  that  spme  of  the 
puisne  judges  should  conceive  tliey  were 
uirly  endtled  to  call  upon  the  chiefs  to 

*  share  the  chamber  business,  during  tfie  only 
Period  of  l!he  year  when  there  is  a  sospen- 

*  sbn  of  other  active  jndieial  duties. 

We  ouiy  aAl,  ^Mt  the  eoaaidonito  nttd 
I spirifc etmesdhsr the  Load  Chief 
k  tUa  Mirtiif,  awl  aMeh.. we  jMire 
JM  doabt  win  ha  asr<^  sf  pmmled  by  the 
:femMi(9B|ud^  paUie.aait  Isaacs  to 
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hafre.baeni  by  <^  Qoiiee:o(  Ci^mtfussr  €^- 
nel)  fiiil  to  teddltoh  t^ie  0pee|dy  and  satip- 
faefaery  adjiastineAt  of  the  question.  The 
adis)e,8yeten»  hMtevef^imdeB  ivhiA*  bv4- 
neea  is  trauMted  at  tW  judges' '  eham^^ 
hfifl  been  a  saniee  ef  ineieasing.  dbsatis- 
fiattioa  to  those  ei^gaged  in  oeapyne^  14^ 
pnietiee,.  aad  requires  revision,  and  ainea4- 
nent..  The  pMafnt  diseiu^siMi  affoeds  :a 
£|kv#urable  <^»portuttity  iox  enterkig  ap«p 
the  eoQaideialion  of  the  sul^eet;,  bat  Jt 
may  he  more  conveaieatly  discussed  apart 
from  the  question  which  has  saeidnats% 
arisen  between  the  judges. 


FEES  AND  EMOLUMENTS  OP 

soLicrroRS. 


MODS  OF  SaMUaraRATiOM.— ADYAJbOUit 

Tarious  sojsgestiefna  have  been  freai 
time  to  time  nnderthe  eoasideration  of  the 
profession,  reganSng^  the  Fees  and  Bmokl- 
nents  of  SoTicitors,  the  amoont  -of  yhicli 
has  of  fate  years  nndei^gone  a  very*  large 
reduction. 

Objections  have  often  been  made  teethe  r^ 
nmneration  for  professional  serrices,  being- di 
a  great  measure  dependent  npon  the  lengrai  df 
the  deenments  and  papers  prepared  by  eoA- 
veyaneers,  pleaders,  and  s^^oitore^  It  b 
admitted  by*  the  most  argent  sniongst  iOte 
Law  Refornwrs,  that  attorneys  aad  s^ieiters 
are  not,  on  the  whole-  tee  higMy,  reesa- 
nerated ;  on  the  contrary,  that  they  ar^  n4t 
sulBcienifiy  rewarded  Ibr  much  of  tbe  ]^i%- 
fessioaal  skil!  and  laboaridii<^  thtrbestoW, 
and  for  no  inconsiderable  part  of  whkhth^y 
receive  no  payment  whatever. 

The  Reri  Property  Connnissioneffs,  m  thnr 
Report  relating  to  the  estaUi^hoaeai;  d>a 
Genend  Register  of  Deeds,  observed,  thlit 
'<  The  emoluments  of  the  seiieiters  who  eoh- 
duct  the  bttmeas  of  convevsncB^  depend, 
in  a  great  measure,  on  tne  number  akd 
length  of  deeds  and  aAistraets,  aad  theiniil* 
tiplieation  of  copies ;  for  all  wfaieh  they  are 
very  BberaUy  paid.  AH  these  it  is  one  of 
the  objects,  and  of  the  peobahle  reality  el^a 
R^istei^to  i^hridge.  Theee  i^  howeasvi -a 
eonndenyble  pert  of  the  duty  of  solcilss'Jv 
reqatring  asudi  sk9l  sad  dee,  nd  Jaipssidg 
great  respensihtfity,  ibr  which  dwy  aiw  at 
present  very  inadeqostely  lamaiieialsd; 

«  We  thittlc  it  Ibr  ^  paMie  geod.  that 
seiatera  hhoald  he  ]lbera%  leiwuiioaiitd 
fcrtheiraerficee.  CbnaidiwByAeeeiitilKr 
reposed  m  thea»  aaii  thi^  Hleni|^ce  Mid 
akiU  wspbnA  Aobi  them^  il  is  r^ 
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they  should  be  men  of  edueatkm  and  of 
honourable  feelings,  and  should  occupy  a 
respectable  station.  In  our  opinion  it  would 
be  nighly  inex]»edient  that  the  rank  which 
they  hold  in  this  country  should  be  lowered. 
*'  It  will  therefore  be  necessary  to  provide 
for  the  remuneration  of  solicitors  in  a  differ- 
ent manner.  Their  fees  for  actual  services 
should  be  higher  than  they  are  at  present, 
and  perhaps  some  mode  of  regcdating  them, 
whicli  now  exists  only  with  respect  to  costs 
of  actions  and  suits,  might  be  beneficially 
introduced/' 

And  the  present  Master  of  the  Rolls, 
upon  a  recent  application  to  review  the 
taxation  iii  a  solicitor's  bill,  observed  that, — 
^<  If  solicitors  were  always  justlpr  paid  accord- 
ing to  the  real  value  of  their  services,  it 
would  be  right  to  say  that  they  should  be 
-entitled  to  payment  only  for  that  which  has 
been  of  real  service  to  their  clients ;  but  we 
all  know  that  in  practice,  and  according  to 
old  established  rules  of  taxation,  solicitors 
are  sometimes  very  ill  paid,  and  in  some 
cases  are  not  paid  at  all  for  very  important 
services  rendered  by  them  to  their  clients. 
I  should  be  glad  to  see  such  rules  of  prac- 
tioe  established  as  would  secure  to  them  a 
auffident  remuneration  for  all  real  services, 
and  exclude  them  from  all  payment  for 
services  pretended  or  merely  nominal  and 
not  reaL  The  discovery  and  establishment 
of  such  rules  would  be  of  great  importance 
to  both  solicitors  and  clients,  whose  real 
interests  are  the  same ;  but  in  the  mean- 
time, and  while  a  solicitor  is  not  entitled  to 
any  remuneration,  or  is  allowed  a  very  in- 
adequate remuneration  for  real  services,  I 
should  be  slow  to  admit  that  he  is  to  be  de- 
prived of  an^  lawful  fees  which  the  esta- 
blished practice  of  the  Court  warrants,  on 
the  notion  that  the  business  charged  for 
might  have  been  of  no  practical  benefit." 
.  {LueoB  V.  XifCM,  8  Beav.  1.) 

The  question  for  consideration  is,  whether 
the  members  of  the  profession  deem  it  right 
at  present  to  accede  to  any  alterations  in 
the  mode  of  determining  the  amount  of  that 
foir  remuneration  for  their  services,  to  which 
they  are  entitled*  and  which  vrill  enable 
.them  to  maintain  that  station  in  ^society  to 
which  their  rank  and  education  eotide 
them,  and  in  the  maintenance  of  which  the 
.£ublic  are  as  much  interested  as  themselves. 
The  principal  point  to  be  aimed  at  seems  to 
be  the  adjustment  of  rules  which  shall  com- 
bine a  consideration  of  theoo/fM  ofthepro' 
periy  in  litigatian,  with  the  extent  of  the 
siUi  and  iabaur  employed*  and  the  r»- 
ifomiMiiy  iiicarred  by  the  solicitor* 


It  has  been  aogxested  as  highly  deniaUe^ 
that  a  rule  shodU  be  established  for  the 
payment  of  b,  per  eaUag^e  on  the  property 
conveyed  or  mortgaged,  and  on  the  amoimt 
claimed  or  recovered  in  all  suits  and  actions, 
in  lieu  of  the  present  sjrstem  of  charve.  The 
proposition  appears  to  be  surronn<kd  with 
difficulties,  but  has  been  adopted,  as  we  sre 
told,  to  a  certain  extent  in  India,  where  a 
stamp  is  put  upon  the  first  process  to  show 
the  amount  sought  to  be  recovered,  and  the 
same  principle  dbb  been  acted  upon  in  Soot- 
land,  and  it  is  said  with  advantage  and  n- 
neral  satisfaction.  It  is  proposed  that  the 
per  centage  should  vary  according  to  the 
amount  sought  to  be  recovered- 
It  is  urged  in  favour  of  the  ad  talorem 
principle,  that  suitors  would  much  more 
readily  submit  to  the  risk  of  a  certam  ^ 
centage  than  be  exposed  to  the  posnbQiCy 
of  having  to  pay  as  much  as,  or  more  than, 
the  amount  sought  to  be  recovered.  It  is 
contended  also,  that  were  this  rule  ests> 
blished,  legal  proceedings  would  be  largely 
increased*  and  that  the  present  system 
operates  'frequently  as  a  total  denial  of  jus- 
tice. It  is  also  urged  in  support  of  these 
views,  that  the  loss  and  inconvenienoe  to 
which  the  profession  at  present  is  subjected 
from  changes  and  alterations  in  the  practio^ 
would  be  considerably  diminished*  if  not 
altogether  removed*  by  the  adoption  of  an 
ad  valorem  scale. 

On  this  important  subject  we  invite  the 
suggestions  of  our  readers*  in  order  that  a 
conclusion  may  be  come  to  in  accordance 
with  the  general  opinions  of  the  profession. 


SALARIES  OF  THE  COUNTY  COURT 
JUDGES. 


7b  the  Editor  qf  the  Legal  Obeercer. 
Sib, — Having  been  invited  some  time  i^to 
offer  any  observations  on  subjects  of  geoeral 
interest  to  our  profession,  I  take  the  liberty  of 
observing,  on  the  proposition  set  forth  in  one 
of  the  leading  articles  of  your  last  week's  pob* 
llcation,  (regarding  the  sslaries  of  the  County 
Court  Judges  as  settled  by  the  late  order  in 
Council,)  which  questions  the  expediency  of 
thus  limiting  them  on  the  ground  that  great 
dissatisfactbn  has  been  created,  and  that  it  ii 
hinted  that  some  of  the  judges  who  sre  eon* 
sidered  the  most  competent  have  intimsfted  an 
intention  of  resigning*  If  they  should  do  to, 
I  have  no  donbt  a  sufliciency  of  eqaally  con* 
peteai  men  will  readily  be  found  to  Wi  their 
But  te  foct  is*  Aat  <willi 
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(ev  exceptioDs)  the  appointments  under  the 
County  Courts*  Act  have  not  been  such  as  to 
command  the  respect  either  of  the  legal  pro- 
fession or  of  the  country  at  large.  And  I  would 
ask,  when  almost  every  projected  improvement 
or  alteration  in  the  law  involves  an  attack  on  our 
branch  of  the  profession, — ^when  every  change 
imposing  additional  trouble  on  offices  usually 
Held  by  sohcitors,  is  invariably  passed  without 
any  respect  to  their  remuneration, — why 
are  a  selected  set  of  lucky  briefless  bar- 
risters to  be  paid  salaries  double  the  amount  of 
income  they  could  ever  earn  by  their  own  pro- 
fessional exertions?  yTiih  the  exception  of 
a  dozen  of  the  60  County  Court  Judges,  there 
is  not  one  to  whom  1,000/.  a  year  is  not  a 
complete  godsend,  which  no  professional  income 
obtained  by  his  own  honest  industry  could 
ever  have  equalled^ 

According  to  the  return  made  to  the  House 
of  Commons,  the  average  labour  imposed  upon 
the  judges  hat  been  at  the  rate  of  100  days  per 
annum, at. five  or  at  the  most  six  hours  per 
day,  and  what  is  this  to  the  labours  of  the  well- 
employed  advocate,  or  the  attorney  in  fair  prac- 
tice. I  for  one  highly  approve  of  the  decision 
and  discrimination  shown  by  the  government 
in  thus  limiting  the  salaries  of  the  County  Court 
Judges,  and  in  common  with  most  of  the  mem- 
bers of  our  profeesion,  I  sincerely  hope  that  no 
ill-hnmonr  on  the  part  of  the  County  Court 
officials,  will  induce  the  authorities  to  review 
that  decision ;  and  further,  that  some  reduction 
will  be  made  in  the  present  Court  Fees.  It  ap- 
pears  from  the  return  before  alluded  to,  that 
fees  to  the  amount  of  255,436/.  17'.  Sd.  have 
been  paid  for  the  recovery  of  345,122/.  3«.  9d. 
I  am  aware  that  in  the  correspondence  ad- 
dressed  to  the  Secretary  of  State  on  behalf  of 
&e  County  Court  officials,  an  attempt  is  made 
to  press  into  the  service  all  sums  that  have 
been  recovered  under  threat  of  County  Court 
process,  but  the  very  attempt  shows  the  weak 
ness  of  their  argument. 
A  Mbmbkr  op  thk  Committbk  of  thk 

Mbtropolitan  and  Pboyimcial*  Law 

Association. 
Fofib,  5th  Sept.  1848. 
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ment,  'printed  in  thia  and  the  last  v 
the  Legal  Observer,  are  as  follow : — 
Extending  Time  for  making  Raif 
L.  O.  204. 
Regulating  the  Queen's  Prison,  ib.    ' 
North  American  Passengers,  ib.  58 :  • 
Crown  and  Grovemment  Security,  ih    .0. 
Oaths  in  Chancery,  p.  7,  ante. 
Stamp  Duties  Assimilation,  p.  8,  an:- 
Trial  of  Controverted  Elections,  p.  i  .  'Ue, 
Removal  of  Aliens,  p.  182,  ante. 
Annual  Indemnity,  p.  221,  ante. 
Suspension  of  the  Habeas  Corpus  A  •  -  ( Ire- 
land), p.  280,  ante. 

Poor  Removal,  p.  293,  ante. 
Commons  Inclosure,  p.  324,  ante. 
Game  Certificate!^  p.  341,  ante. 
Joint-Stock  Companies,  p.  357- 
Administration  of  Justice  by  Magis    ,*  s,  p. 
397. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  TH»  LAW. 

IK  THE  PRBSSKT  8M8SION  OF  PAELIAinNT. 

Thk  Statutes  effecting  alterations  in  the  Law 
pilled  duriaip  ibit  present  SeMumof  ParliA- 


ADMINISTRATION  OP  CRIMINAL  L  v  W. 

10  &  a  Vict.  c.  78. 
An  Act  for  the  further  Amendment  ot  mk'  Ad- 
ministration of  the  Criminal  Law       '3ist 
August,  1848.] 

1.  Questions  of  law  may  be  reserve*^  -•(  ses^ 
sions  qfthe  peace  for  consideration  of  /'n/7«?*.— 
Whereas  it  is  expedient  to  provide  i  i>etter 
mode  than  that  now  in  use  of  deci):  l'  any 
difficult  question  at  law  which  may  i«:^e  in 
criminal  trials  in  any  Court  of  oyer  and  nrrai- 
ner  and  gaol  delivery,  and  to  mak'^  oirther 
amendments  in  the  administration  of  t>u  (Timi- 
nal  law:  Be  it  enacted.  That  when  anv  n^rson 
shall  have  beenconvictedof  any  treason,  ulony, 
or  misdemeanor  before  any  Court  of  <  >\  i*  and 
Terminer  or  gaol  delivery,  or  Court  ot  U'larter 
Sessions,  the  judge  or  commissioner,  oi  j'lstices 
of  the  peace  before  whom  the  case  Bh:*.!  ^lave 
been  tried  may,  in  his  or  their  discretion ,  r  ^  nerve 
any  question  of  law  which  shall  have  an^en  on 
the  trial  for  the  consideration  of  the  ju-'tces  of 
either  Bench  and  Barons  of  the  Exch((|uer; 
and  thereupon  shall  have  authority  ur  respite 
execution  of  the  judgment  on  such  convu-tion^ 
or  postpone  the  judgment  until  such  question 
shall  have  been  considered  and  decided,  as  he 
or  they  may  think  fit;  and  in  either  ca^t^  the 
Court  in  its  discretion  shall  commit  the  person 
convicted  to  prison,  or  shall  take  a  reco^t^izance 
of  bul,  with  one  or  two  soificient  surer k  >,  and 
in  such  sum  m  the  Court  shall  think  Hu  con- 
ditioned to  appear,  at  such  time  or  times  ^is  the 
Court  shall  wect,  and  receive  judgmeuu  or  to 
render  himself  in  execution  as  we  case  n  \y  lie. 

2.  Qvesttons  reserved  to  be  certified  to  the 
judges. -^Ih&t  the  judge  or  commissioner  or 
Court  of  Quarter  Sessions  shall  thereup(>t>  state, 
in  a  ease  signed  in  the  manner  now  uniial,  the 
question  or  qneations  at  law  which  shnU  have 
been  so  merved,  with  the  special  eircumstancee 
upon  which  the  aeaie  shall  have  arisen ;  and 
8«cb  case  shall  be  tranamitted  to  the  said  junticee 
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and  banms;  ani the  add  jtstices  and  humm 
.  shall  thereiijpoa  ham  fall  pamt  aad  aHtharitf 
to  hear  and  inally  determine  the  said  qaeation 
or  questions,  and  thereupon  to  reverse,  affirmy 
or  amend  any  judgment  which  shall  hs^e  been 
given  on  the  intfictment  or  inquisitions  on  the 
trial  whereof  such  question  or  questions  iiave 
arisen,  or  to  cnnd  such  judgnettt,  asidto  order 
an  entry  to  be  made  on  the  record^  that  is  the 
judgment  of  the  said  justices  and  barons  the 
party  convicted  ought  not  to  have  been  con- 
victed, or  to  airest  the  judgment,  or  order 
judgment  to  be  |(ivin  tiieRoa  at  sone  other 
session  of  oyer  and  terminer  or  gaci  deUvery, 
or  other  sessions  of  the  peace,  if  no  judgment 
shall  have  been  before  that  time  given,  as  they 
shall  be  advised  or  to  make  such  other  order  as 
justice  mayreouire;  and  such  judgment  and 
order,  if  any,  or  Ae  said  jwckm  and  baoas, 
shall  be  certified  under  the*  hand  of  the  pre- 
siding chief  justice  or  chief  baron  to  the 
clerk  of  assize  or  his  deputy,  or  to  the  clerk 
of  the  peace  or  his  deputy,  as  the  case  may  be, 
who  shall  enter  the  same  on  the  original  record 
in  proper  form ;  and  a  certificate  otsuch  entr^, 
under  the  hand  of  the  derk  of  assise  or  his 
deputy,  or  the  oleiik  of  the  peace  or  his  deputy, 
aa  the  ease  Wf  be,  m  the  font,  as  near  as  may 
be,  or  to  the  efiset  BMatwned  in  the  aehedvle 
annexed  to  this  act,  with  the  neecaaary  alitera- 
tions  to  adapt  it  to  die  eircomataaees  of  the 
ease,  abdl  be  dittvaiad  or  tnoMndtlcd  bv  htm 
to  tise  sheriff  or  gMlar  in  whose  custooy  the 
person  eomrkted  diall  be;  and  die  aaed  certi- 
ficate iftiaU  be  a  auliieient  waifaat  to  sack 
sheriff  orpoler,  and  to  aM  otber  persons,  for 
tfaa  axaeutaoB  of  the  jodgment,  as  dw  sane  ehaU 
be ao certified  to Iwra brai affimed  eraiimded, 
and  eseeatiaB  shall  be  tbefeopon  eiecnted  ob 
9uh  judgOMBt,  aadfer  the  diaebarge  of  the 
person  convicted  from  fuidMir  imyrisoameat,  if 
dK  judgment  shall  be  reversed,  avoided,  of 
aBeated,  and  in  that  case  audi  sheriff  or  gaoler 
shaU  ferdnridi  dimrhaife  kim,  and  also  the  next 
Getntef  OjwandTHrmniaraBd  gaoldeKvery 
or  seeeioaa  eif  the  peaee  abatt  vacate  dn  lecog- 
nisaace  of  bail,  if  avf,  mad  if  the  Comrt  ef 
Ojfer  aad  Temdner  and  gad  delivery  or  Ceort 
of  iteirter  Seadoas  aball  be  diveetsd  to  give 
jadgnsent,  the  said  CewftabaB  proceed  to  giro 

3.  Qmsnm^judffm:  tMr  jmipnemt$  to  fte 
ddivirtdin  eeai  ceiirt.^— Hett  the  jarisdiction 
and  aaduirilm  by  tida  aet  given  to  die  aasd 
t  eif  citber  beach,  and  faaieas  of  ibe  fix- 
B  iier^  eWl  and  »ay  iie  exaroaed  by  the  said 
juetaces  and  baroaa,  or  dveof  tbcai  at  tbe  least,. 
af  wbem  dM  Lecd  Chwf  Jasdca  «f  die  Court 
eC  Queen's  BeacK  Ibe  Loid  Onsf  IwtiBe  of 
dM  Cesrt  ef  OaaiMHi  Pteaa^and  d»  Lard  Qaef 
Baron  of  die  Gbufft  of  EBcbeq«cr<  «t  oaeef  sach 
daieisat  kaat^  abali  be  part,  beiag  metbatfae. 
r  flaaubm  erocbercewfaukfll 

Goart, 

eaae  the 

daHtUs&kdtdwtcbe 


fike  manaer  aa  die  jidlgMesta  of  d»  Sopenor 
Cenrta  of  coamion  law  at  Weatnunstttor 
Dublin,  as  the  case  may  be,  are  now  dclmrrf. 

4.  Case  or  certificate  may  he  tent  hetx  fir 
ameHdmeti.—Tbtt  the  said  justioea  aad  baiwa, 
wbea  a  case  baa  been  reserved  for  dieir  opiBUNi. 
shiOl  have  power,  if  diey  thiak  fit,  to  cause  the 
case  or  certificate  to  be  sent  back  for  amcni^ 
ment,  and  thereupon  the  same  shall  be  amended 
accotdingly,  and  judgment  sfcaH  be  ddiveeed 
after  it  shall  have  been  aaaeaded. 

5.  Whem  jmdgmaU  is  reverted  oa  vnt  ^ 
error,  record  maf  be  remitted  to  cowrt  helm  fir 
judgment.—'Thal  wbenever  any  writ  of  cnor 
sfaail  be  brought  upon  any  judgment  on  vxj 
indictaKnt,  hiformadaa,  pieaeatBaeat,  or  inqah 
dtioB,  ia  any  criminal  case,  and  the  CJourt  of 
Error  shall  reverse  the  judgment,  it  shall  be 
competent  for  such  Court  of  Error  either  to 
pronounce  the  proper  judgment  or  to  remit  the 
KeeetdefdMCoint  bdow,  in  order  that  saeh 
Gaan  annr  pcenowee  the  proper  judgmeat 
upon  such  indictment,  information,  present- 
ment, or  inquisition.  

6.  Penalty  for  forgery,— ThsX  every  person 
who  shall  forge  or  alter,  or  ebafi  elfcr,  utter, 
diepeee  of,  pat  off,  kaorwiafr  tbe  aaaM  to  be 
folded  or  altered,  any  certificate  of  oc  copy  cott- 
fied  by  a  chief  justice,  or  anjr  certificate  of  or 
copy  certified  by  a  clerk  of  assize  or  his  depatf, 
or  tbe  derk  of  the  peace  or  bis  depatf,  as  die 
casemay  be,  with  intent  to eanse  anyperson  to 
be  daachacged  from  caatod j,  or  otherwise  pre- 
vent the  due  coucae  of  justice,  sball  be  guil^ 
of  felony,  and  being  convicted  thereof  shall  be 
liaWe,  at  the  discretion  of  Conrt,  to  be  trsBs- 
ported  beyond  die  eeas  for  an^  ta«  not  «>> 
oeeding  10  yeara,  or  be  impneoned  for  ny 
term  not  exceeding  three  yeara»  with  or  with- 
out hard  labour  aim  solitary  confinement,  both 
or  either,  at  the  diocretion  of  the  Court  before 
which  he  shall  be  tried. 

7.  That  diia  act  ahaU  net  extend  toSeet- 
laad.  ,, 

8.  That  this  act  maybe  amended  or  repealed 
by  any  act  to  be  passed  dming  the  present  ses- 
-sion  of  panianient. 

SCHKDULS. 

"Whereas  at  die  aession  of  the  peace  for  the 

county  of  held  on  before 

and  others  their  Mlowa,  for  ig  the 

umaien  of  oyer  and  terauner  and  ^km  ddifay 

held  for  the  county  of  on 

before,  among  others.  Sir  A,  B.  knight,  one  of 

the  justices  of  the  Comt  <if  and  ^ 

Aert  name  the  faeraia  eewaiiswieaers,  jwdees  of 

oyer  and  terminer  and  gaol  dBlivary»]  A.  B^ 

late  of  kbourer„  having  been  foond 

guilty  of  felonv,  and  judgment  thereupon  givait 

that   Istate  the  tubetance'},  the  Court  before 

wbeu  be  waa  tried  reaereed  a  certain  qnestioa 

^, — ri-i^-r;  of  law  for  die  oooddeiadoa  of  die  justices  of 

mt  1km  mai  either  bench  and  the  basons  of  the  fixcfaeq[aer> 

"    I  As 


meantime  i 
%i«  iato  cerflfy,  tliat'^e  aaid  3«w^^ 
\mmiaifmdt  mfT  '" 


n»  SttUor^  huirvetor  m  the  PmeHceoftke  ComUy  Comrif. 
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It WestauMter  [or  DuUiii,  tu the eagemay  be,'] 
OB  the  day  of  it  was  coDsidered 

by  the  said  justices  and  barons  there  that  the 
jii^nent  aforesaid  should  be  annulled,  and  an 
entry  made  on  1^  reeord,  that  the  said  A.  B. 
eaght  not,  in  the  judgment  of  the  said  justices 
and  banmsy  to  bave  been  convicted  of  the  felon  j 
iforesaid;  and  you  are  therefore  hereby  re- 
quired forthwith  to  discbarge  the  said  A.  B. 
mm  your  custody. 

To  the  gaoler  of  and  the  sheriff 

of  and  an  others  whom  it  may  con- 

cern. 

(Signed)  J^.  F. 

Clerk  of  the  peace  for  the  county  of 
[or,  clerk  of  assizft  for 
as  the  case  may  6e]. 


NOTICES  OF  NEW  BOOKS. 

The  Suitars*  Instructor  in  the  Practice  of 
the  County  Courts  :  containing  all  the 
Ir^ormation  necessary'  for  condttcting  or 
drfendimg  «  Smit ;   tks  Fees  paymkle  on 

;  each  Step;  Definitions  of  the  Legsd 
TeriM  used  in  the  Proceedings  ;  an  Ab- 
stract of  the  Act  of  Parliament ;  the 
Budes  of  Practice,  Sfc,  ^c. ;  also  a  Dis- 
trict Directory,  giving  the  Names  of  all 
the  Streets  (and  the  Number  of  Houses 
in  each  Street)  which  form  the  Boundaries 
of  the  MetropoUiun  Districts,  made  from 
s»  nctuid  Persmdndation  around  each; 
and  a  List  of  the  Country  Districts,  By 
a  County  Court  AssisTAin-  Clcrk. 
London :  Longmans  &  Co.     Pp.  190. 

Thsrx  hsLYe  been  le«r  altemtiona  in  tibe 
law  which  have  prodnoed  so  \wrgt  a  mrniber 
of  pnblicatkms  as  the  Small  Debts'  Act. 
Nmnenms  expo^tors  haye  arisen  to  render 
plain,  if  possible,  all  the  dauses  in  the  act, 
ttd  the  rales  and  forms  which  have  been 
established  for  canying  it  into  efifect.  The 
pnUication  before  us  is  designed  principally 
nir  the  use  of  the  soitor,  though  it  may  idso 
tSA  the  pnctitaoner.  It  contains  several 
statetnents,  irhidi  are  the  more  deservii^of 
attention  because  they  come  from  an  officer 
of  the  Court,  who  is  necessarily  well  ao- 
wikh  tiie  workiBg  of  tJLt  net,  and 


^^  Mding  Jtmmppdminaeai  in  one  of  tbe 
OsatSfWiy  be  <iippo>ed  topossess  ainvenr- 
aUe  mcSnatKib  towards  ^be  principle  of  the 
measure,  yet  is  compelled  in  canddur  to  ad- 
imt  that  in  several  respects  the  statute  re- 
foceaamendBoeat. 
Tkt  §a£tm,  m  mrapiling  his  work  fee  tke 
ini' ikM  of  ankaaa  acting wiiboat  pro- 

wofBl/dbasiaof  cam  in  vMeh  tliat  aiil  is 
tbsolutelyneoessary;  andhe  has  alaajnadj 


adverted  to  the  inadequacy  of  fhe  remunera* 
lion  allowed  under  &e  act  for  professional 
advice  and  attendance. 

**In  onSmary  cases,  (he  tays,)  such  as  matters 
of  account,  where  ^  cause  of  action  is  small 
in  amount,  or  the  case  not  intricate,  it  is  mme» 
cessary  to  employ  an  attomev  to  conduct  it. 
Besides  tins,  tne  costs  allowea  for  the  services 
of  an  attorney  are  so  small,  as  to  be  far  from 
sufficient  to  remunerate  respectable  practition-' 
ers  for  f^eir  time  and  exertions  in  preparina 
and  carrying  a  came  tSirough  a  hearii^ ;  and 
consequently,  the  par^  Mapb^ing  an  attorney 
will  have  to  pay  extca  costs. 

He  observes,  that  tlie  p3iraseoh>gy  of  the 
9)8t  section  of  the  act  wMdi  relates  to  iht 
employment  of  an  attorney  or  a  barristery 
and  their  reward,  is  veiy  complicated. 
The  fbUowmg  is  the  writer's  analysis  of  its 
parts: — 

"1.  No  person  to  be  entitled  to  appear  &a 
any  party,  except  an  attorney  or  barrister. 

"  2.  Ch-  by  leave  of  the  judge,  any  other  per- 
son may  be  aOowed  to  appear  instead  of  sndi 
party. 

**Z.  But  no  banister,  atftmey,  or  odier  per- 
son, except  fay  leave  of  the  jndge,  dball  be  e»- 
titled  to  be  heard,  to  argue  any  qne^m  as 
counsel  for  any  other  person. 

^  4.  And  no  person,  not  an  attorney,  shall  be 
entitled  to  recover  any  sum  for  acting  on  bo- 
half  of  another  person  in  the  Court. 

^5.  And  fiD  attomy  shall  be  entitled  to 
have,  or  recover,  thereiore,  any  sum  of  money, 
uidess  the  debt  or  damage  claimed  be  more  than 
forty  shilUngs, 

"  6.  Or  to  have,  or  recover  more  than  10»., 
unless  the  claim  be  above  St 

•*7.  Or  mpre  than  15».  in  any  case ; 

"  8 .  And  in  no  case,  a  fee  exceeding  1  /.  3s,  6dl 
to  a  barrister. 

**  9.  Neither  a  barrister  nor  an  attorney  to 
be  allowed  for  plaintiff  or  defendant,  where  less 
than  5/.  is  recovered. 

^10.  Or,  in  the  case  of  a  defendant  (be 
being  successfnl)  where  less  than  5/.  is  claimed^ 
(in  the  plaint  entered  agunst  him.) 

''IL.  Ot^  m  any  case,  wrirsn  hy  order  of  the 
judge. 

•"  Now  the  pracediag  points  ihas  divided  and 
rendered  into  a  more  generally  intelligible  fonn» 
appear  to  be, — 

^  1.  That  an  agent,  who  is  not  an  attorney, 
cannot  recover  fr^om  h$s  employer  any  remunera-k 
tujm  for  Ins  seiviiies. 

^4,5,^,7*  Anattsmey «BMHtf«ot>serJ%«si 
MstUeni  any  fcwasd,  wheasihe-dsim  does -not 
eaceed40a.;nar(affa(vatdo0  more  Ihan  les^ 
wluve  the  cbum  ahai  anKNiat  to  moee  than  SL$ 
nor  (a  reward  of)  more  than  15«.  m  anv  ^aso. 

*'9.  That  in  cases  where  Jess  than  Si.  is  re^ 
tmxred^  4ie  Mcndanl  ia  wA  to  be  chained 
for  Ae  semees  tinil  an  atMney  or  baffister  Of 
tMth  iMn^e  randflNNl  toike  lUitiff ; 

«^tO.  Or,  snppaaing  a.^Mmdant  fo  a^ 
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where  Mess  than  SL  is  claimed'  from  him, 
employs  an  attorney,  &c.  and  obtains  judgment, 
no  costs  for  an  attorney,  kc.  is  to  be  sdlowed 
to  him. 

''  1 1.  And  in  all  cases  the  judge  is  to  decide 
whether  any  allowance  whatever  shall  be  made 
or  not. 

"  The  divisions  4,  5,  6,  7,  relate  to  a  claim 
for  remuneration  due  from  employem  to  the 
persons  by  them  employed ;  and  the  other  di- 
visions, 9,  10,  11,  state  what  the  successful 
party  shall  recover  from  the  unsuccessful,  pro- 
vided the  Court  shall  so  order." 

Should  this  analysis  not  be  a  correct  one, 
our  author  asserts,  that  the  section  must  be 
considered  a  chaos  of  legal  jargon,  at  vari- 
ance with  itself,  and  utterly  beyond  an  in- 
telligible explanation.  But  enigmatical  as 
the  language  of  the  clause  is,  it  is  evident, 
he  says,  that  it  was  the  intention  of  the 
framers  to  encourage  suitors  to  conduct 
their  own  causes,  and  to  leave  the  determi- 
nation of  them  to  the  presiding  judge. 
There  are,  however,  he  adds,  cases  in 
which  it  would  be  highly  imprudent  for  a 
suitor,  untaught  in  the  study  and  practice 
of  the  law,  to  trust  his  own  power,  opposed, 
as  he  may  be,  by  a  skilful  attorney  on  the 
other  side. 

"  How  could  such  a  person  take  the  needful 
steps,  within  the  proper  time,  in  an  action  of 
replevin,  or  interpleaoer  ?  In  the  establishment, 
too,  of  a  compucated  account,  or  set-off,  of 
special  defences,  and  an  action  for  tort,  the  ser- 
vices of  an  attorney  would  appear  to  be  indis- 
pensable, and  should  be  secured  in  the  very 
earliest  stage  of  the  proceedings. 

"  With  regard  to  the  necessity  or  prudence 
of  employing  a  barrister,  the  attomev  conduct- 
ing the  plaint,  or  the  defence,  must  decide;  the 
smtor  bearing  in  mind,  however,  that  no  bar* 
rister  will  attend  a  Court  for  a  fee  of  U.  3s.  6d. ; 
and  that  to  instruct  a  barrister,  a  brief  must  be 
prepared  by  the  attorney,  which  will  be  costs 
that  the  suitor  must  bring  out  of  his  own 
pocket,  and  not  receive  from  that  of  his  op- 
ponent." 

Diversity  of  practice  in  the  several  Courts 
is  nothing  more  than  might  have  been  an- 
ticipated. This  is  an  evil  inherent  in  the 
nature-  of  such  numerous  and  distant  tri- 
bunals ;  biit  we  were  not  prepared  for  the 
multiplicity  of  instances  to  which  that  di- 
versity extends  as  well  in  the  mode  of  con- 
dneting  business  as  in  the  fees  levied  on  the 
toitors.  The  author  has  rendered  good 
aervice  to  the  public  by  pointing  out  the 
Fery  glaring  examples  afforded  by  several  of 
tiie  (Courts  within  his  personal  knowledge. 

"  It  is  scarcely  too  much  to  say,  that  in  no 
two  of  the  Couita  are  the  charges  and  bunness 
arrangements  alike;  and,  wlule  in  some  the 
•calB  oCfees  is  ri^y  adherad  |o«  in  othoa  it 


is  most  ingeniously  departed  from  whererer 
possible,  as  the  following  instances  wiU  show: 
—The  fee  for  calling  the  cause  at  the  hearing 
being  exacted  on  the  entry  of  the  plaint  at  ooe 
Court;  a  demand  of  the  entire  hearing  fees 
charged  on  entering  the  plaint  at  another; 
hearing  fees,  and  fees  for  issuing  ezecntioD, 
charged  much  higher  at  one  than  at  another, 
the  clerks  of  both  contending  that  they  are 
charged  according  to  the  scale;  an  undue 
exaction  of  the  search  fee,  &c  ,  &c. 

"The  fee  for  searching  the  books,  to  ascertain 
if  money  has  been  paid  into  Court,  has  been 
complained  of;  but  experience  has  shown,  that 
if  a  charge  was  not  made  for  searching,  parties 
would  be  continually  requiring  searches,  to  the 
great  hindrance  of  the  other  business  in  the 
ledger  department  of  the  clerk's  office.  The 
clerks  of  some  of  the  Courts,  have,  howc^'cr, 
so  cleverly  arranged  the  routine  of  the  busi- 
ness of  their  offices,  that  in  some  cases  two 
searches  must  be  made  and  paid  for  where  it 
was  intended  one  should  suffice.  The  fol- 
lowing instance  will  prove  the  necessitv  of  an 
alteration: — In  a  Court  at  one  of  tte  ex- 
tremities of  the  metropolis,  money  is  paid  out 
only  on  Saturdays,  (which,  by-the-bye,  is  the 
most  inconvenient  to  a  working  man  of  all  the 
six).  A  plaintiff  visits  the  clerk's  office,  very 
possibly  from  the  opposite  end  of  the  town,' 

Cays  for  a  search,  ana  finds  that  no  money  has 
een  paid  in.  He  asks  for  an  execution 
against  the  defendant's  (roods,  and,  to  his 
surprise,  learns  that  executions  are  issued  on 
Tuesdays  only.  On  the  following  Tuesday  be 
has  agsdn  to  travel  over  the  same  space  of 
ground,  very  likely,  five,  six,  or  seven  miles, 
and  has  to  pay  a  search  fee  denovo.  Thus,  in- 
dependently of  having  a  second  time,  ^thout 
the  smallest  necessity,  to  be  absent  from  his 
business  for  several  hours,  he  is  mulct  of  a  fee 
that  has  been  already  once  paid. 

"  As  then  a  general  diversity,  instead  of  uni- 
formity, prevails,  it  is  clear  that  some  authorial 
mor^  potential  than  has  yet  appeared,  should 
interfere  to  prevent  what  is  evidently  an  abuse; 
but,  unfortunately,  an  abuse  that  is  beyond  the 
power  of  the  public  to  control." 

It  has  been  objected,  says  the  author, 
that  the  costs  attending  a  trial  in  a  County 
Court  are  too  high,  and  that  the  promise  of 
giving  to  the  public  "  cheap  law  '  has  not 
been  fulfilled. 

"There  are  (he  says)  many  traders  who  have 
lesorted  to  the  new  Court  that  never  had  as^ 
in  a  Superior  Court ;  and  some  are  dissa^ed 
in  having  to  pay  279,  for  a  summons  to  recorer 
20/.,  and  dilate  upon  the  loss  they  will  sustain, 
should  the  debt  and  costs  not  be  recovered 
from  the  debtor. 

"  But  if  these  persons  had  been  in  the  habit 
of  suing  in  the  Superior  Courts,  theywoold 
probably  have  had  reason  to  know  that  for  • 


r  It  was  so  in  the  case  of  the 
fonosant. 


r'sia^ 
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debt  a  little  exceeding  22.,  the  charge  made  by 
an  attorney  for  a  summons  has  been  more  than 
the  expanse  of  a  County  Court  is  for  one  for 
20/.;  and  that  when  a  'declaration'  in  the 
higher  Courts  has  been  filed,  and  nothing  fur- 
ther done,  the  costs  have  been  much  more  than 
for  the  entire  expense,  including  the  hearing,  in 
a  County  Court;  and  that  for  subpoenas  and 
jury,  and  other  interlocutory  proceedings  in 
the  latter,  the  charges  are  infinitely  smaller.'* 

It  is  forgotten  in  these  remarks  that  for 
one  expensiTe  action  in  the  Superior  Courts, 
hundreds  were  rendered  unnecessary  by  the 
attorney's  letter ;  and  of  the  actions  actually 
commenced  not  one  in  fifty  proceeded  to 
trial,  even  of  Uiose  whidb,  not  exceeding 
20/.,  could  be  heard  at  comparatiYely  small 
apense  before  the  undersheriff. 

It  should  also  be  recollected  that  the  new 
County  Courts  hare  not  merely  absorbed  all 
the  small  debt  actions  which  found  their 
way  to  Westminster,  but  the  many  thousand 
cases  which  previously  belonged  to  Courts 
of  Request.  In  these  latter  instances  the 
office  and  Court  fees  are  largely  increased  to 
tbe  Door  suitors,  whether  paid  by  plaintiffs 
^r  defendants.  These  cases  used  to  be 
ntisfiictorily  adjudicated  in  the  Courts  of 
Beauest  by  a  practising  attorney  as  the 
clerk,  and  a  few  of  the  inhabitants  as  the 
commissioners.  In  nine  cases  out  of  ten, 
the  law  is  now  dearer,  instead  of  cheaper ; 
uid  we  question  whether  the  learned  judges, 
— 8erjeant8-at-law»  and  Queen's  counsel, — 
ve  better  able  than  their  predecessors  to 
vniDge  the  amount  of  the  instalments,  and 
the  times  of  payment,  which,  for  the  most 
part,  are  the  only  subjects  of  consideration 
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THE  31  ST  BBPORT   OF  THE   BOARD   OF  DI- 
nCTORS  TO  THE  ANNUAL  OBNXRAL  COURT. 

15M  May,  1848. 
Augustus  Warrbn,  Esa.»  in  the  Chair. 

The  Directors,  in  making  their  Annual 
Statement,  have  to  report  that  we  income  of  the 
Association  has,  in  the  preceding  year,  amounted 
to  1,3302. 11«. ;  and  from  the  increased  inter- 
«t  which  has  been  excited  in  favoar  of  the  in* 
ititotion,  they  cannot  but  hope  for  a  continiied 
addition  to  those  resomrces  mich  are  so  essen- 
tialtoittwelUbdnff. 

The  life  subscnptions  during  the  year  have 
vnoanted  to  134l.  16f.,  which  sum  eonstitates 
a  portkm  of  the  bahmee  in  the  hands  of  the 
taaorers,aiidmii«t»in.pnr8iiaiieeof  the5(Kh 
l«v»bi  sdM  to  liM  capital  stodc 


The  directors,  in  referring  to  the  expenditure 
of  the  Association  in  the  relief  of  those  especi- 
ally entitled  to  its  assistance,  have  to  report 
that  the  sum  thus  bestowed  amounts  to  889^.  3«. 
Although  the  members  at  large  will,  no  doubt, 
unite  with  them  in  deeply  lamenting  the  causes 
by  which  so  heavy  a  demand  on  the  pecuniary 
resources  of  the  Association  has  oeen  oc- 
casioned, they  will,  at  the  same  time,  congratu- 
late themselves  and  the  profession,  that  they 
have  the  power  of  bestowing  so  much  good 
upon  those  who  may,  unfortunately,  require 
their  assistance. 

During  the  year,  two  instances  have  occurred 
of  petitions  on  behalf  of  gentlemen  who  have 
been  members.  One  application  has  unfortu- 
nately come  before  the  Doard  on  behalf  of  the 
family  of  a  deceased  member.  His  family, 
consisting  of  four  daughters,  was  left  almost 
entirely  unprovided  for,  and  the  assistance 
rendered  was  most  salutarv  and  efficient. 

In  one  case  reported  in  last  year's  statement, 
the  widow  has  married  «gain,  and  has  been 
placed  in  affluent  circumstances,  and  being  en- 
abled to  maintain  her  children,  all  further  relief 
to  her  has  been  discontinued. 

By  the  resolution  of  the  General  Court,  m 
May  last,  the  board  was  authorised  to  expend 
200/.  for  the  purpose  of  relief  in  cases  not  fall- 
ing within  the  rules  relating  to  the  families  of 
members,  and  in  consequence  of  this  permis- 
sion, they  have  expended  in  this  species  of  aid 
158i.  lOs.  t.       r , 

In  most  of  these  cases,  the  directors  have  nit 
sincere  gratification  in  having  it  in  their  pow«r 
to  afford  permanent  assistance,  which,  although 
trifling,  has  proved  most  useful;  and  they  trust 
that  the  directors  of  the  ensuing  year  will  have 
the  like  discretion  entrusted  to  Uiem, 

During  the  year  200/.  stock  have  been  pur- 
chased. 

The  directors  have  the  gratification  to  an^ 
nounce  Uiat  Mr.  Richard  Hunter,  already  a 
life  subscriber,  has  generously  presented  the 
society  mHi  the  very  handsome  donation  of 
40/. 

In  conclusion,  the  directors  desire  to  unpress 
upon  the  minds  of  the  supporters  of  the  societ3% 
the  most  entire  confidence  in  its  continued 
prosperity:  and  the  only  reward  the)r  ask  for. 
their  exertions  in  this  work  of  charity,  is  an 
active  seal  on  the  part  of  the  members  at  large 
in  promoting  the  mterests  of  this  truly  benevo- 
lent institution. 

The  directors  beg  to  add,  that  with  the  view 
to  the  pcomulgatiion  and  extension  of  ihe  oh* 
jecte  of  the  society,  the  board  will  be  glad  to 
receive  from  the  members  at  large  any  sug- 
gestion calculated  to  produce  either  of  those 
results.  '. 

The  progress  of  time  marks  in  too  vivid  cer^ 
tatnty  the  increase  of  calls  on  iU  resources; 
anditthnr  professional  brethren  would  seri* 
ously  consider  the  satisfaction  which  attends 
the  power  of  administering  to  the  necessities  ot 
those  who  have  need»  the  directors  are  sure 
that  there  would  be  found,  at  once,  a  constrauw 
ing  motive  for  stiU  tether  iamasin((  the  n« 
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sonrces  of  sn  mstatotum  fike  the  preaeat,  ivfaose 
object  is,  "  to  aUeriate  the  mhrfortanes  of  do^ 
mestic  I^  in  cases  where,  bf  prematore  dedft, 
or  the  incapacity  of  a  professionai  man,  he  m 


hiB  fio^  Blight  hccooB  dBrtafeaftaof  ihe  neiB 
of  support.'' 

(By- order  «f  the  fiovd) 

JoHW  MvmiULT,  Stentmf. 


RECENT   DECISIONS   IN  THE  SUFERfOR  COURTS, 

BY  BABHRTSSS  OF  TUB  aBVBBAI.  GOUXTB. 


IMiiCewt. 

Jhtomey^Qtneral  ▼.  Corporation,  of  lAchfieid. 
May  1,  2,  3,  1848. 

ANJUNCriOW.  —  MUNICIPAL    CORPORATIOK8 
ACT. — BOBOU6H  BATE. — ^PAST  BXPB^UBS. 

TV  Gmn  r^tmd  «•  mterjkre  by  injumctim 
topreaent  the  imtfing  wwifr  the  Mumapai 
Oorprn'oHmu^  Aei  tf  <i  b^rmtffh  rmte, 
prneed  lo  he  made  for  ewreiU  empemeee, 
hm  eippm-emUy  mie$ukd  ie  he  apj^  m 
dUdmrpe  ef  past  eyagg,  or  to  regtmin 
the  applmfieB  tf  the  emtu  alreeidg  ievied 
fer^smekpmrpeeee. 
This  ivbs  a  nMtkm  for  an  ii^«nCioB  to  to- 
strain  the  corporation  (rf  Lichfield  from  ei^rc- 
ing  Ifce  paynent  of  a  borough  rate,  upon  the 
gioiBMl  that  they  intended  to  apply  the  Bioniea 
fevied  to  ptBfgoses  to  which  it  could  not  legally 
he  appfiea.  The  pnposes  complained  of  were, 
1st,  the  payment  of  the  arrears  of  certahi 
SBBnal  snms,  s^dged  to  be  due  from  ike  oor- 
noration  to  certain  charities  in  the  town  of 
Lkhfield,  and  to  a  frmd  provided  for  the 
paving  of  the  town ;  and  3ndly,  ^  payment 
«f  l«al  expenses  afmag  ont  ^  a  chum  made 
by  a  fomertown  deik  for  compensatioa,  and 
en  nnsBccessfol  tesiitaBce  made  by  the  cor- 
poration tiiereto.  Tbe  rate  was  levied  nnder 
the  mmiieipy  Corporation  Act,  7  W.  4,  and  1 
Vict.  c.  76,  and  the  County  Rate  Act,  55  Goo. 
3,  c.  51,  to  wUch  the  Municipal  Corporation 
Act  refers.  The  niteprofessed  to  be  made  for 
eorreBt  lupenses.  The  informalioB  on  which 
fte  motion  was  made,  asked  for  the  repayment  to 
the  borough  fund  of  the  monies  allegea  to  have 
been  improperly  rndd  out  of  it,  and  that  no  for- 
tiMT  swras  maght  be  levied  for  the  sane  oljects. 
Mr.  Tkerwer  aad  Mr.  CWe,  *ir  the  motion, 
contended  that  by  the  Muirieipal  Corporatxm 
Act,  ss.  93  St  94,  the  income  of  the  oorporation 
^s  consatnted  mto  a  fond  cdfed  the  bomogh 
frmd,  to  wiiich  all  sums  raroed  byway  <rf  fate 
were  only  auxiliary,  and  which  was  not  fiable 
•o  the  paynrnt  of  any  debt  contracted  after  the 
act  It  was  la^  policy  of  the  legishture  to 
prewttt  corporations  mm  tinmring  upon  ^ 
nae^jsiygie  the  harden  of  discharging  expenses 
Mt  melnded  m  the  estimato  upon  which  eadi 
rate  was  formed.  If  a  corporation  chose  to 
inenr  snch  expenses,  Aey  must  be  aMt  by  the 
S*  of  pvt  et  the  corperaticsi  eoiaies.  7f%od^ 
T.  Nesifir,  9M.  it  W.  777.  OAennse  chaises 
'■'I*'*  ho  leR  mipaid  fsr  a  long  period,  and 
theHasaostuareaoothiehsKiden  he  casttipsn 
a  yanewtioB  of  ite  pm  en  #ho  Imd  mtfiM  Imd 
miyopporimityof  AeAaagtheosiitor.  The 
OM^ontiMi  BUttSd^  faM  thtt4b^ 


not  make  a  rate  for  past  expenses  by  making 
thtsnOe  in  its  §mm  pesapectise.  it  therefore 
booameisif  oasihte  to  raiae  the  qmeetioo.  at  ha. 
Bat  the  corporation  beoama  tnutees  d  the 
fknd  in  equity^  and  consequently  this  Coort 
had  iurisdurtion  to  inquire  into  the  a^iplication 
of  tne  money  raised.  Queen  v.  Recorder  if 
Bath,  ^  Ad.  &  EH.  871 ;  K.  ▼•  A»hcef  ^ 
FUntsktre,  5  B.  ft  A.  7^1;  It  v.  Chepd- 
loarcfnwo/ Ahvart*,  l9East»SS6;  Cbrtirv. 
Wmterworhe  Cmfmmy,  T  B.  dt  C.  914,  814 ; 
AttemepjQene^  v.  Aepmtdl,  %  M.  &C.€13; 
Attorm^^QenenU  v.  Poole.  4  M.  &  C  7;  ^• 
toraey-Geaerai  v.  CoaM^on,  1  Y.  &  C,  C.  C 
417;  Attormey-Generel  y.  WOaan,  9  Sim.  30, 
Cr.  &  Ph.  1 ;  Attontey^Generai  ▼.  HeeHs,  2  S. 
8c  Stn.€7;  Frewem  v.  Lewis,  4  M.&C.U9. 
The  T«le  was  in  form  a  rate  npoB  the  panb,  tD 
he  raiaed  oat  ed  the  poor-niea,  thersfeic  dK 
nte^payeas  eo^d  aottiyits  validity  byacte, 
aappoeingthe  poor-.nte  to  be  le|^ly  pnp^ 
and  the  remedy  by  eefUmrati  was  takea  aa^ 
by  the  Municipal  Corporation  Act,  s.  132.  B,  v. 
Justices  of  York,  I  Jur.  867.  So  that  the  rate- 
TOiyer  would  be  without  remody,  unlets  dni 
C/ourt  nioijud  mterwre* 

Mr.  JfeapeH  and  Mr.  Oreene,  fsr  the  eor^ 
poMfeion,  oootenilsd  thai  the  two  parts  of  ife 
apphcationsHrie  hy  the  iadormAbon  dsstrofed 
each  other.  If  die  rate  was  k«pl,  thsrs  essli 
he  no  fnnd  on  which  ^  jnriaittrtinn  d  ths 
Court  conki  attach.  If  it  was  Toid,  the  soffl 
raised  should  be  re-distributed  among  dioee 
who  had  paid  it,— not  carried  to  the  geaoil 
aoooanlof  the  horou(^  fiud,  for  the  benefit  of 
the  present  rate-j^yen^  who  might  he  voy 
difierent  persons.  Pet,  if resuectivrfy  of thiscir* 
cumstance,  tiM  pioper  reoMoy,  if  thevrwas  any 
wrong,  was  at  law..  There  was  a  general  power 
to  remove  any  order  into  the  Court  of  Queai|s 
Bench  l)y  certiorari,  independently  of  the  Miaa> 
cipal  Corporation  Act,  under  the  7  W.4,  c  78, 
s.  44 ;  and  althonp^  an  osa  hut  the  pubBe 
officer  authorised  to  make  the  yoor-rate  ooold 
appeal  agunst  a  borough  rate,  any  individtul 
BB^thtTesmt  the  inqonert  of  a  anm  ended 
him  hy  distsssB,  mid  that  aelMm  might  la 
iaoihy«niaffwri.  CM  w.  Brtmd,  l^J- 
3*7;  i^Bsnw.OeepoemHommf  Idtd^ 
I*.  J*zvii.,33i.  EtcBnasonsiag  the  janid» 
tisA  of  tftm  Csait  to  aatasfisR,  ttae  wai  » 
giWBsd  for ita  dsiiig  nsw  The  hoi«i#«^ 
was  by  the  act  made  part  of  thohatoup  6i» 
The  ant  uiisnad  the  iimanMt  of  dsbls  aare- 


SifMVtor  Cmurt$  t  EaOi^^ViMJOkanedktir^Vk^  Wigram. 
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adopting  Hn  coMlnictioii  eonteoiML  fe  kythe 
odier  aide.  For  intlwec^  how  could  the  cor- 
pontkm  detenaiBe  hMrtkamA  what  swb  might 
hecome  doe  £or  costs  in  a  chuiccry  mat  iK  the 
coDrte  of  the  jesr,  or  vhat  ran  a  party  whoee 
riffhtto  compeiMaitiMi  thej  disputed  aoifht  be 
adjudged  to  be  entitled  to  leeeive  in  vespect  of 
it  ?  Many  corporations  had  mt  property,  aud 
therefore  could  not  discfafirge  such  liabilraes  in 
the  mode  soggested;  and  those  whkh  bad 
mnat  soon  be  deprived  of  their  jH-opexty  by 
such  a  process. 

Ths/ieferred  to  the  cases  of  Attrnme^Qene- 
rml  V.  Wibon^  9  Sim.  30 ;  Mtome^QtnmmlY. 
Mayor  ofNwwieK  2  M.  &  C.  406 ;  J/torMy- 
Oenerul  ▼.  CorporaUmi  of  Htarwieh,  1  Keen. 
700;  Aiiomep-Qemeral  ▼.  Cwpormtkm  of 
DubUn,  1  Dro.  &  Warren,  646 ;  9  BU.  396 ; 
dteome§'»Gemerai  ▼.  CorfortUimi  of  lAotrpool, 
9  Bit.  396,  1  M.  &  C.  171 ;  dttomef^Gewerwi 
T.  CorporaHom  ofLeieeHer^  7  Beafir.76. 

Mr.  Pmrsom,  who  appeared  for  the  town 
derk  and  the  present  treasurer  of  the  cor- 
poration, and  Mr.  Dmiel,  who  appeared  for  the 
mayor  and  three  members  of  the  councfl  who 
had    signed   orders    for  die  paymento 
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pnym( 
plained  of^  took  the  same  line  of  argaoMnt,iu 
opposition  to  die  motion^ 

Lord  LtrngdaU^  in  the  course  of  the  argn* 
ment,  espressed  an  opinien  that  the  question 
would  be  more  properly  tried  at  law;  imd 
ultimately,  after  taking  time  to  consider  his 
judgment,  refused  the  nijwictioii. 

Vit$P^\mt\lK  s{  dflglanft. 
JftonMy-OflMTBl  Y.  MmiMOL    July  14» 

19BATH. — BTIDKNCB. 

Where  a  party  to  a  smt  died  abroad,  an  entry 

in  tie  books  of  a  fhreiyn  cemetery  in  the 

foHowmy  terms .— •*  May,  5th,  lS4r.    No, 

1748.    Perwif /or  J.  M.,  <wed83,  ia  W. 

RMkards^  lots,  Nos,  58  and  59,  asc.  I/* 

aceompanted  with  an  aj^davit  fif  the  cor* 

reetness  t^the  entry,  and  of  the  identity  of 

J.  M. :    Held,  snjflcieut  tpidence  tf  the 

detah  «r  J.  M. 

Onk  of  me  parties  to  a  suit  died  nl  the  year 

1847,  in  Pfaxlaaelpfaia,  and  the  following  eri- 

dence  of  his  death  war  produced :  an  entry  in 

Ae  books  of  the  Laurel  Hifl  Cemetery,  in 

Fhiladephia,  in  these  terms  :-^"  May  6, 1847. 

No.  1748.    Permit  for  J.  Mansel^  aged  83,  in 

W.  Ricbards*  lots,  Nos.  58  &  «9,  sec.  I/* 

There  was  also  an  affidavit  of  the  correctness 

oC  this  entry,  and  an  affidarit  identifying  John 

Mansell  with  the  indivi^aal  tor  tiie  swt 

Mr.  Metcalfe  contended  that  this  evidence 
was  sufficient.  .   .• 

The  Vice-Chancellor  said  he  was  of  tiie  same 
opinion.  .  ■■  .> 

Uici^tanrtilor  Sfligunik 
Newton  t.  Askew.  '  July  5  &  6^  1849«    . 

PRIVILXOX  .FROM  ABWMT.  - 

A  party  to  a  suit  is  privileged  from  arre^jt 
when  attending  the  Hegistrartm  thesit^lHSny 
qf  minnU^:.  mmi  m  fSeo*(iSfanmribr  wtay 

ilihmgh  the  smt  be  at  the  Rolls. 


Ma.  Nxwton,  who  was  a  defendant  in 
this  Gause»  as  weU  as  husband  of  one  of  th^ 
plaintkfS)  was  takan  under  an  attachment  for 
the  costs  of  an  intcriocutcny  proceeding;  when 
returning  from  the  Regislxars  Office,  where 
he  had  attended,  under  the  usual  summons  to 
settle  the  laiautes  of  the  decree  pronounced  by 
the  Master  of  the  Rolls  in  the  cause.  TheRoDa 
Coint  not  being  sitting,  the  defendant,  Newton, 
applied  to  the  Vice-ChaaceUor  for  a  habeas 
corpms,  with  a  view  to  his  discharge,  upon  the 
ground  that  he  was  privileged  from  arzest 
whilst  attending  the  Court,  or  one  of  its  officeis, 
in  the  pcoffress  of  the  suit  to  which  he  was  a 
party.  The  habems  was  issued;  upon  its 
return,  which  was  to  the  eflbct,  that  the  defend- 
ant was  taken  in  execution  upon  an  attachment 
for  the  non-payment  of  costs  in  a  particular 
cause.  The  Yice-Chaacdkr  doubted,  whether 
he  had  jivisdiction  in  the  case»  the  cause 
havi^  been  heard  at  the  Rofls*  and  the  act  of 
parliament  uad  gen^nl  orders  made  thep- 
under,  prohibiting  one*  judge  of  an  inferior 
jurisdiction  from  altering  or  reversing  or  (ex- 
cept in  certain  eaae^  making  orders  in  a 
cause  depending  in  aaother  branch  of  the  same 
Court ;  and  declined  discharging  the  defendant 
without  the  sanction  of  the  Chancellor.  The 
case  having  been  mttioned  to  te  Lord  C3um- 
ceBor,  he  mreeled  the  n>p6ealian  to  be  heard 
before  the  ^^ice-ChaBcelnir  who  had  caased  the 
writ  of  htibeas  to  issoe. 

Newfoa,  in  person,  snpporfeed  his  imaiediate 
&charge«  lie  contended,  that  tiie  Registrar's 
Office  most,  for  certain  jocncial  purpooes,  be 
consMered  Ae  Oomt ;  ml  a  pait^  attending 
tfKresntitlBdtDdiesBmsprifikfBMai  amst 
as  wksnattaMKogtho Court;  that  aettfing  the 
minutes  of  a  decree  was  a  judieial  proceediog;, 
sni  that,  aaa  defondaat  in  the  aoi^  he  was  tn- 
tiftkd  10  attend  such  setting. 

JTo^en  PurJmr  sad  UaU  contended,  that  iha 
psiiiiige  ohdoMd  extended  only  to  judicial,  and 
not  to  xriaitteriaiy  pwcipsdings  in  a  suit  Thafc 
BfWiiinft  the  nuantes  of  a  decme  was  simplj 
ariniBSerial,  and  tiw  atteadaaoe  of  aanitor  upon 
theiiqgiaUai  aiaanot  agMasarjfywfaoconldsettio 
the  xnniilesofadeateiQ  ^  absence  of  the 
partiea  ^  and  that  in  the  pvMstit  case  the  defend* 
ant  was  leprBMnfted  hjr  aaaKcilor  on  the  record^ 
who  attended  the  registnur,  and  die  defendnal 
eonld  not  diefofore  ako  chnm  a  right  to  attend* 
Ths  Wsii  OiaaogHw  said,  hoconndflred  Miu 
Niwiiun  waa  entitisd  to  his  diachargc^  k  wna 
admitted  that  in  attending  this  Court  upon.  iIml. 
hearing  of  a^caus^  or  upon  any  interlocutory 
procteffing,  or  in  attendmg  before  the  Master* 
a  pnrtjr  wsn  piMleged  from  arrest ;  it  was  con- 
tendea  that  he  was  not  soprivUeged  in  attend* 
ing  the  R^istrars'  Qfiice,— not  that  the 
Registrar  tKdnot  require  the  attendance  of  any 
pai^jT  in  the  ennsei  but  because  the  party  wa% 
or  might  be»  auffiiaentljr  represented  by  his  so^ 
licitor;  but  so  Ire  m^ht  be  -Aeo  before  the 
Court  or  the  Master.  The  Court  so  for 
acknowledged  the  necessity  of  having  the  duo 
tMaon  •f  the  ^leeiae  wtrixjl  hf -fte 
imrties,  thai  pcpricllco.lliMO.  MHieos  w^ns,  W9h 
quured  to  be  senred  upon,  the  parties  before  the 
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decree  was  passed  in  their  absence ;  if,  having 
such  notice,  the  parties  did  not  attend,  the 
decree  was  then  passed  exparte.  The  registrars 
could  not  deviate  from  the  order  made  by  the 
Court,  yet  the  practice  was,  that  the  decree 
should  not  be  drawn  up  by  the  registrar,  with- 
out giving  the  parties  the  opportunity  of  seeing 
that  it  was  in  fact  the  decree  which  the  Court 
had  pronounced.  He  could  not  see  why,  if  the 
solicitor  did  not  attend  for  this  purpose,  or  if 
he  did,  and  for  any  other  reason  a  party 
thought  it  necessary  to  attend  the  registrar,  he 
was  not  at  liberty  to  do  so.  Mr.  Newton,  in 
the  present  case,  had  a  direct  interest  in  seeing 
that  the  minutes  were  properly  framed.  He 
must  be  discharged  from  custody  forthwith. 

The  costs,  for  the  non-payment  of  which  Mr. 
Newton  was  attached,  were  under  20/.,  and  Mr. 
Newton  contended  that,  under  7  &  8  Vict.  c. 
96,  he  could  not  be  arrested  for  a  debt  under 
that  sum.  Upon  this  point  the  Vice-ChaU' 
cellor  expressed  no  opinion.    Mr.  Newton  was 

set  at  liberty.  

Cotirt  of  eftrc^equfr. 

Salktld  V.  Johnson,    Easter  Term,  1848. 

TITHBS. — PRESCRIPTION. 

On  such   parts  ^f  lands  bearing  titheable 

matters  on  which  no  tithe  tu}r  money  have 

been  paid  during  two  incumbencies  and 

three  years  of  a  third,  there  is  a  total 

exemption  from  all  tithes.    But  as  to  other 

parts  on  which  some  tithes  have  been  paid 

and   other   tithes  withheld,    there    is  no 

exemption  for  those  that  have  not  been  paid. 

The  questions  in  this  case  from  the  Court  of 

Chancery  to  the  Court  of  Exchequer,  were  in 

die  following  form  :— 

Furst,  Whether  under  the  statute  of  the  2  &  3 
Wm.  4,  c.  100,  a  valid  and  indefeasible  pre- 
scription or  claim  of  exemption  from  or  dis- 
charge of  tithes  can  be  maintained  for  certain 
landi)  which  have  never  paid  tithe  of  any  kind, 
or  anything  in  lieu  thereof  for  the  statutory 
perioa  of  two  incumbencies,  and  three  years  of 
a  third,  making  together  no  less  than  60  years, 
though  during  such  period  titheable  matters 
and  tilings,  the  tithes  whereof  are  demanded  by 
the  bill,  and  other  titheable  matters  grew  and 
arose  at  various  times. 

Secondly,  Whether  a  valid  and  indefeasible 
prescription  or  claim  of  exemption  from,  or  dis- 
charge oi,  the  tithes  of  a  particular  titheable 


matter  be  can  mantained  under  that  statute, 
when  no  tithe  of  such  matter  or  any  thing  in 
lien  thereof  has  been  paid  for  the  statutory 
period,  although  at  various  times  during  that 
period  such  titheable  matters  havebeen  grown  on 
particular  lands,  and  the  tithes  of  all  other  tithe- 
able matters  grown  on  the  said  lands,  bare  been 
during  that  period  from  time  to  time  rendered. 

The  certificate  of  the  opinion  of  the  Court 
returned  to  these  questions  on  the  12th  May, 
signed  bv  Chief  Baron  Pollock,  and  Barons 
Parke^  Alderson,  and  Piatt,  is  as  follows  : — 

"This  case  has  been  argued  before  us  by 
counsel,  and  we  have  considered  it,  and  the 
alterations  made  therein  (by  consent)  having 
made  it  necessary  to  divide  the  question  into 
two  parts;  we  certify  to  your  lordship  our 
opinion  on  each  part  as  follows : 

"  1st,  We  are  of  opinion,  that  as  to  those 
parts  of  the  lands  in  question,  whereof  no  tithe 
of  anv  kind,  nor  any  money  or  other  matter  in 
Ueu  tnereof,  have  or  has  been  paid,  or  rendered 
during  the  period  above-mentioned  according 
to  the  true  construction  of  the  said  statute,  a 
valid  and  indefeasible  prescription  or  claim  of 
exemption  from  a  discharge  of  all  tithes,  can  be 
maintained  under  the  circumstances  herein- 
before-mentioned, provided  all  the  tithes  of  al] 
the  titheable  matters  from  time  to  time  growing 
on  the  said  parts  of  the  said  lands  be  shown  to 
have  been,  ouring  the  whole  of  the  said  period, 
withheld  adversely,  and  under  a  claim  as  of 
right  acquiesced  in  by  the  tithe-owner. 

"  2ndly,  As  to  the  other  parts  of  the  lands 
in  question,  whereof  no  tithes  of  the  particular 
titheabls  matters  and  things,  the  tithes  whereof 
are  demanded  by  the  pluntiff's  bill,  nor  any 
monev  or  other  matter  m  lieu  thereof  has  or 
have  been  paid  or  rendered  during  the  periods 
above  mentioned,  although  at  various  times  dur- 
ing such  periods  such  titheable  matters  and 
things  grew  and  arose  upon  such  last-mentioned 
lands,  other  titheable  matters  and  things  having 
also  at  various  times  during  the  same  periods, 
including  com,  grain,  and  hav,  grown  and  risen 
thereon,  and  the  tithes  of  all  such  last-men- 
tioned titheable  matters  and  things  having  been 
from  time  to  time  duly  paid  and  rendered, 
*'  We  are  of  opinion,  tbiat  no  valid  and  inde- 
feasible prescription  or  claim  of  exemption  from 
or  discbani[e  of  the  tithes  demanded  by  the 
plaintiflTs  bill,  can  be  sustained  under  the  cir- 
cumstances above  stated,  according  to  the  true 
construction  of  the  said  statute." 


ANALYTICAL   DIGEST  OP  CASES. 

BBPOBTBD  IN  ALL  THB  COUBTS. 
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INSUBANCB,  MABINB. 

1.  DevioHonfrom  voyage  insured, — Assump- 
sit on  a  policy  of  insurance  on  ffoods,  at  and 
from  Liverpool  to  Lintin,  Hong  Kong,  Macao, 
Canton,  &c.,  or  all  or  any  other  port  or  ports, 
place  or  places,  in  China,  the  East  Indies,  and 
the  Indian  and  China  seas,  the  Gulph  of  Siam, 
or  seas  adjacent,  particularly  Manilla  and 
Singapore,  backwards  and  forwards,  &c.,  with 
ieove  to  trant^sh^  or  reship  the  goods  on  board 
the  same  or  any  other  vessel  or  vessels,  and 
from  such  otlier  vessel,  &c.,  to  any  other 
vessel,  &c.,  at  or  off  Singapore,  Manilla. 
Macao,  &c.,  or  elsewhere  in  the  Canton  river, 
or  on  ihe  coast  of  China,  or  in  the  China  seas, 
or  Gnlph  of  Siam,  or  seas  adjacent,  for  Canton, 
Manilla,  Singapore,  or  any  other  of  the  ports 
w  places  aforesaid,  and  with  leave  for  the  ship 
named,  or  any  other  tfessel,  &c.,  on  board  which 
the  goods  might  have  been  trans-shipped,  to 
proceed  from  any  port,  &c.,  in  China,  the 
China  seas,  or  seas  adjacent,  particularly  the 
before-mentioned  places^  to  any  other  ports  or 
places  in  China,  the  East  Indies,  or  the  Indian 
or  China  seas  or  seas  adjacent^  and  discharge 
the  goods  at  any  or  all  of ^  the  said  places,  or 
remain  at  the  same  until  it  should  be  deemed 
expedient  to  proceed  to  the  port  or  place  qf  dUs* 
charge  I  continuing  the  nsk  by  land  and  by 
water  until  the  goods  should  be  arrived  at  their 
fnaiport  of  destination,  and  including  all  risk 
of  boats,  &c.,  and  of  trans-shipment  as  above- 
mentioned.  Premium  five  gumeas,  to  return 
50r.  per  cent,  if  the  vessel  discharged  at 
Manilla  direct,  or  at  a  port  in  China  in  the 
usual  course,  the  port  being  open ;  or  60«.  per 
cent,  if  she  discharged  at  Singapore  direct. 
The  count  alleged  a  Toes  by  perils  of  the  seas 
before  the  goods  were  landed  at  their  final 
place  of  destination. 

Plea,  That  the  ship  arrived  at  Hong  Kong, 
on  the  coast  of  China,  and  that,  while  she  lay 
there,  by  reason  that  she  could  not  safely 
proceed  to  any  usual  port  or  place  of  discharge 
m  China,  it  was  agreed  by  the  agents  of  the 
assured  that  the  goods  should  be  finally  dis* 
changed  at  Hong  Kong,  and  thereupon  they 
were  by  the  said  agents  dischaijged  out  of  the 
said  ship  into  ano&er  ship,  being  a  nKetving 
ship  aiqioiBled  bj  them  as  a  warehouse  ior 


and  atorioff  the  said  goodst  ihift 
Hong  Kong,  then  and  before  the  alleged  loss^ 
became  the  final  place  of  destination,  and  the 
goods,  before  sucn  loss,  were  finally  discharged 
and  safely  landed  at  such  place  of  destination. 

Replication:  That  the  goods  were  not, be* 
fore  tne  loss,  discharged  and  safely  landed  at 
their  final  pkce  of  destination,  in  manner  and 
form,  &C.    Issue  thereon. 

It  appeared  in  evidence  that  the  ship  (named 
the  Penang)  sailed  on  the  voyage  insured,  and 
met  with  a  storm  which  damaged  the  ship  and 
goods,  not  however  rendering  the  ship  unseat 
worthy.  She  arrived  at  Macao  m  June* 
1841.  There  was  no  market  for  goods  at 
Macao.  Hostilities  had  taken  place  (but 
without  formal  declaration  of  war)  between 
the  Chinese  and  the  EngUsh,  who,  in  May» 
had  stormed  Canton.  Before  the  Penang  ar* 
rived,  hostilities  had  been  suspended;  but  peac^ 
was  not  finally  established  till  August  1843, 
The  English  naval  commander  on  we  Cantoii 
station  did  not  prohibit  British  ships  from 
ffoingto  Canton,  at  their  own  risk;  but  the 
Chinese  were  so  much  exasperated  against  the 
English,  that  the  consignees  at  Macao  of  the 
goods  on  board  the  Penang  deemed  it  unsafe 
mr  hertoj(oto  Canton;  and  they  chartered 
another  ship  for  three  months,  to  accompany 
the  Penang  to  Hong  Kong,  (four  nules  from 
Macao,)  in  order  that  the  goods  might  be 
trans-smpped  and  examined,  and  might  be  in  a 
place  of  safety  till  they  could  be  sent  to  Canton 
or  some  other  market  when  circumstances 
should  permit  Hong  Kong  was  considered  a 
safe  place  for  this  purpose;  Macao  not.  There 
was  no  market  at  Hoog  Kong.  The  consignees 
did  not  intend  either  to  reship  the  goods  on 
board  the  Penang,  or  to  make  Hong  Kong  the 
place  of  deposit  for  sale.  The  goods,  after 
oeing  trans-shipped,  were  lost  on  board  the  2nd 
ship  Dy  perils  of  the  sea. 

On  a  special  case,  empowering  the  Court  to 
draw  such  inferences  as  a  jury  mi^ht:  HM^ 
that  (assuming  that  question  to  anse  on  the 
pleadings)  Canton  was  not  such  a  hostile  port 
as,  in  point  of  law,  could  not  be  considered  a 
possible  place  of  final  destination :  that,  at  the 
time  of  thetrans-shipment,  other  places, in  China 
and  elsewhere,  might  have  become  the  place  of 
final  destination  within  the  intention  of  the 
policy ;  and  that  the  place,  stating  Hong  Kong 
to  have  become,  before  the  loss,  the  final  place 
of  destination,  was  not  borne  out 

In  assumpsit  on  another  policy  upon  goods 
by  the  Penauff,  lost  at  the  same  time  by  the 
same  perils,  me  policy  reserving  no  liberty  to 
trans-ship,  but  in  other  respects  (so  far  as  is  ma* 
terial  here)  resemblimr  the  former,  the  defend* 
ants  pleaded,  that  after  the  sailing,  &c.,  the 
goods  were,  by  the  agent  of  the  assured,  wiUioot 
anv  cause  rendering  it  necessary,  and  without 
defendant's  consent,  removed  from  on  board 
the  Penang,  and  placed  on  board  another  ship^ 
and  were  coniiniied  till  the  loss  happened,  u 
replication'dls  imurid,  and  special  case  setting 
forth  the  £icU  above  staled,  with  liberty  to  the 
Court  to  draw  such  infiBrences  as  a  jozy  night 
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'  l^eld,  that  tbe  fiteta  avowed  it  depaftuiv  ftrhn  the 

*  Toyaffe  insured  against,  and  that  ti^  phnntifib 
'  conM  not  recover.  Otherton  r.  Briaktman,  6 
'  ^.  B.  781 ;  BM  y.  Botheram,  8  a  B.  797.    i 

T.  DeviaHon, — Insnrance  on  ship  at  and 

*  irom  Liverpool,  to  ports*  and  placet  in  China 
'  and  Manilla,  all  or  any,  during  the  ship's  stay 
"  Aere,  for  any  purposes,  and  from  tixence  to  her 
,  port  or  ports  of  calling  and  discharge  in  the 
.  TJnited  Kingdom^  with  liberty  to  caH  and  stajr 
'  at  ^  or  any  ports  or  places  on  either  side  o^ 

and  at  the  Cape  of  Good  Hope.  The  ship 
'  aaSed  from  Liverpool  <firect  to  a  port  in  China, 
'  having  on  board  a  cargo  for  mat  port  and 
'  Manilla;  from  thence  she  proceeded  to  ManOlat, 
'  and  diere  discharged  the  remainder  of  her  out- 
'  ward  cargo.  At  Bfaniifa,  the  captain*  took  oa 
'  hoard  on  freight  230  chests  of  opium,  for 
"Toogkoo,  anoUier  port  in  China,  (not  being 
\therehy  a  tenth  part  laden,)  and  sailed  for 

*  Tongkoo,  there   to    freight  for   the   United 
Kingdom,  and  on  her  voyage  thither  was  lost 

Sr  perils  of  the  seas.  Tbngkoo  is  quite  out  oi 
e  direct  course  from  MaaHhi  to  the  United 
'  Kingdom.  Held,  on  error  m  the  Exchequer 
* .  Chamber,  (affirming  the  judgment  of  the  Coiirt 
'.  of  Exchequer,)  that  the  words  "from  thence,** 
-^  in  the  poHcy,  meant,  not  •*from  Manilla  '*  onty, 
''hot  from  *  porta  or .  places   in   China   and 

MamQa,  al!  or  any;*  and  that  ^^saahig  from 

Mai^la  to  ToBgkoo  for  the  purpose  of  seeking 
"  a  homeward  cargo  waa  not  a  deviaiioii*  J^v/t 
;  T.  Ashky,  I  Exch.  R.  267. 
"■'  3.  Insurance  on  ship,  at  and  frum  Eiverpool 
>'  to  ports  and  places  in  China  and  Mamlla,  all 
'"orany,  during  the  ship's  stay  tfaete  for  any 

purposes,  and  frt>fh  thence  to  her  port  or  poets 
'  bf  cidKag  and  discharffe  in  the  United  King** 
;  dom,  with  liberty  to  cdl  axid  stay  at  d  or  any 
'.-ports  or  places  on  either*  sicb  of  and  at^ 
'  Gape  of  Uood  Hope.    Ilie  ship  saM  frrai 

Liverpool  direct  to  a  port  in  China,  having  oa 
^  board  a  cargo  for  that  port  and  MaoiUa;  from 
'  thence  she  proceeded  to  Manilla,  and  there  dis- 

diatged  the  remainder  of  her  outward  cargo. ' 

At  Manflla,  the  captain  took  on  board,  oa 
;^  freight,  230  chests  of  opium  for  Tongkoo,  an- 
'  tJther  port  in  China,  (not  being  hereby  a  tenth' 
:  part  faiden,)  and  saMed  for  Tdngkoo>  theve  to 
'  aeek  a  freight  for  the  United  Kingdom,  and 
'  on  her*  voyaae  thxtherwas  fost  by  tns  penb  of 
•  Jaw  seas.  Tongkoo  is  qmte  out  of  the  direct 
'"  courae  from  Manilfai  to  the  United  Kingdom : 

Held,  that  the  words^  ''from  tfaence,"*  m  the 
^■pofiey,  nRSBt  not  "fttrai  MamBk'*  only,  but 
^^ffom  ports  or  places  in  C^iaa  and  BnnuRa, 
'alt  or  any  ;**  and  that  the  aailmg  frum  Manifla 
*Tto  Tongkoo,  for  iSbt  purpose  of  seekiBg  a  noaK«> 
""Ward  cargo*  was  sot  a  aevBitKjii«i    AtMcjf  v. 

Pftrfr,  1«  M.  &  W.  47t; 
Casea  cited  in  tbe  judgaiaat :  MetealTe  t.  Pairy, 
aCampb.  If4;  Solty  v.  Whttiaere,  3  B.  & 
Aid.  45  ;  Larocha  v.  Oewta,  tf  East,  tft 


comments  on  the  stdry^  V^i  it  a  riAtuloa» 
character.  The  editor  of  .Uie  paper  dqxaed, 
that  defendant  asked  him  to  show  JiL  up^  and 
commmiicated  the  story,  which  the  editor  told 
to  a  reporter  for  the  paper ;  and  that  this  story 
was  substantially  what  waa  pd3liahed;  tiat, 
before  the  publication  appeared,  defendazit  s- 
marked  on  the  delay;  and  that,  after  the 
article  came  out,  defendsaf  expressed  appro- 
bation of  it. 

MM,  tbat^  on  this  eridence,  a  jury  mi^lit 
find  that  the  defendant  authorised  tbe  publi- 
cation of  the  particular  libel,  notwitbstandini^ 
the  coraBKUts  added,  and  although  it  appeared 
that  the  Ckditer  had  beard  the  story  be£9R  de- 
fendant told  it  to  him.  Me^r.  Confer,^ 
a  B.  533. 

See  Slander. 

Mikucnxw  PBoajwuTios. 

Feriurf.—Probmbie  cemtcrSeoerul  assif- 
mmU. — la  an  action  for  aalicioas  piesecvcbn 
for  peijury,  whan  the  iadictment  oiataios  two 
aKignmeau  of  perpury,  if  tbe  pUntifi;  at  tbe 
trial  of  the  action,  eottfiaa  his  case  to  one  of 
the  assignments,  t^  defendant  is  not  eotidal 
to  prova  that  then  waa  reasonable  and  laobaUe 
e  for  tiie  change  contained  ia  the  other  as- 
ElliMV.  AbnAami,  8  0.  B.709. 


MYaTA|:K. 

Moae^  kadmuireceivedr-^  am  of  moiey 
allowed  ia  account  by  a  mistake  oa  a  settk- 
meat  between  pbiniuff  and  dsfeadaak,  viiCD 
defendant  paid  the  balance  after  dsdoctioD  of 
that  sum,  caanoi  be  recovered  back  in  ao 
action  for  money  had  and  received,  tbe  sum 
allowed  never  having  pasaed  babveen  ^e 
parties  otherwise  than  by  siick  aOiMiaBce.  ue 
T.  3<erre»,  8  Q.  Bw  830. 

uoawT  rAiD. 

CanstrucHon  of  eovenani.  —  Drfcndaiit,  to 
secure  a  debt  owing  fh>m  him  to  plaintifi, 
assigned  to  them  a  policy  of  insurance  on  ^ 
Bfo,.  and  covenanted  by  the  deed  of  assignmttt 
lliat  he  would  pay  the  annual  premiam,  stated 
to  be  37/.  15*.,  and  that,  if  he  at  any  time  made 
defoutt,  the  plaintiffs  might  pay  it  and  recover 
the  amount  m  an  action  at  law  as  for  moaey 
paid  to  his  use.  Raintiffs  declatedagainst  de- 
fendant in  debt,  reciting  the  deed  and  a!l^ 
payment  by  them  of  a  premimn  on  draioa 
made  by  defendant,  whereby  an  action  m 
accrued  to  ptaiatift,  &c. :  Held,  on  special  de- 
murrer, that  the  count  was  good,  thooifh  tte 
dieed  contained  na  express  covenant  that  bc 
dtfendaat  rtiould,  ni  any  stated  e^cnt,  jarj* 
amount  of  the  premium  to  the  plaiaov. 
Baiter  v.  J}afeA*r,  8  Q.  B.  803. 


L 


— Ia>W8fi««»^.— Hw  r^ 

catMF  af  apatedt  for  ^mpronme^  "  T 

ntoosaaaf  fnisyng  hasuira,  and*  eihcr  §••» 

uMUMitesMMi  fiwB  tenM  iMei,  Ac,"  f^ 

Mik»kiymt6tm^  ranaist  la.  v^bmiMmgy^* 

»1MW  aihar   aiante  «oad%  -m  *»  <^ 
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sumner  ^eim^ftev  mei^tioned, .  A  descnptioo 
was  tben  given,  by  letters,  of  a  drawing  which 
represented  a  press^  which  consisted  o7  a  box 
beated  bv  steam,  up  to  which  another  box 
similarly  heated  was  to  be  pressed  by  means  of 
hydraulic  pressure,  or  by  screws,  or  other  weU 
known  means.  After  describing  the  method  of 
pressing  the  goods  between  those  hot  boxes, 
the  specification  concluded  by  confining  the 
iareDtor's  claim  to  the  process  as  above  de- 
icribed:  Held,  that  a  method  of  finishing 
bosieiy  goods,  by  passing  them  through 
heated  rollers,  was  not  included  in  this  patent, 
and  therefore  was  no  infringement  of  it.  Barber 
V.  Grace,  1  Exch.  R.  339. 

PB0MI88ORY  VOTK» 

1.  Payable  at  particular* place.—  Present- 
■mr.— A  declaration  stated,  that  the  defend- 
ant made  his  promissory  note,  and  thereby 
promised  to  pay  to  the  plaintiff,  "  by  the  name 
and  address  of  Miss  Jessie  Hope,  at  10, 
Duncan  Street,  Edinburgh,*'  the  sum  of  200/., 
&c.  Averment,  that  the  plaintiff  was  always 
leady  and  willing  to  receire  the  said  sum,  ac- 
cording to  the  tenor  and  effect  of  the  note,  of 
which  die  defendant  had  notice.  Breach,  non- 
payment :  Held,  on  general  demurrer,  that  this 
was  a  note  payable  at  a  particular  place^  and 
that  the  declaration  was  bad  for  want  of  an 
srennent  of  presentment  at  that  i^ce.  ^aindler 
T.  Greflew,  1  Exch.  R.  384. 

2.  Agreement  for  renewal. — Indorsee.  —  R, 
win^adrancedlpTge  sums  of  money  to  the 
defoidant  on  account  of  certain  etrtates  in  the 
West  Indies  of  which  they  were  joint  owners, 
A«ved  fiNMi  the  defimilMt  two  praninory 
<otes  to  tfce  amawnt  of  3,00Q<,»  upon  aa  ^(lee- 
neot  which  oontaintd  the  UOowim^  tettam>^ 

ShouU  the  crofo  (of  the  ortHtet)  not  come 
wwardatiaeto  provide  for  Khese  nota%.  I 
n>ll  expect  to  hapt  them  vsamnk  Imp  oodh 
Poiod  SB  may  he  foond  necoMMjr  from  the 
cooditioaQfthepTopefftKe/'  TheoopeDnmd 
^productivo^  and  the  BotBS  wcee  VBoewed  tlMM 
ttaes:  the  pneeiit  aetieik  «m  hn)U|^  on  the 
wu^  Kncwed  biU^  whidli  had  beat  indoned  to 
HMp^ainitffia  with  »  knowledge  of  the  imw- 
«a>t:  cur,  that  the  agreeaettt  alipaihiled  fo 
owreoevaleBly,  and  that  the  pkiotiftiMe 
oiti^  to  movor.  immy.Mamf^  lEm£k. 
1L473. 

te  proHnsMr  M>te^  and  ihenhyproauaed  lo 

Sr  H,  (^incedeceaaed,)  m  os^m,  300L;  that 
^  mkwad  the  note  etilhea 
«^  theieof  ^  and  that  afler.  \m  ^daadi  Ua 
QttatoistnuMlHredtheBqteaathA  steiaiift. 
^vit^b^dalhreBythaMef  tathaaa:  iUdl  en 
l>Md  diiaaawaf,  that  the  piaiirtift  h^  ao 
WtttisoeoDihanaCe.  JiraaMsra  «^  iA^rf,  fi 
I>*&Ui9a^6.C  34Ua^U 


note  was  made,  nor  afterwards,  and  before,  .iF 
became  due,  nor  when  it  became  due,  and  on 
presentment  for  payment,  had  the  maker^  or 
the  payee,  any  effects  of  the  defendant  in  his 
hands,  nor  was  there  any  consideration  or 
value  for  the  making  of  the  note,  of  the  pay- 
ment thereof,  or  its  indorsement  by  the  p^me 
to  the  defendant ;  and  that  the  defendant  had 
not  sustained  anydaoBige  by  reason  of  his  not 
having  had  notice  of  the  non-payment  of  the 
note.  Special  demurrer.  HeM,  that,  as  againat 
an  indorser,  the  declaration  was  bad,  for  not 
stating  a  sufficient  excuse  of  want  of  notice  of 
dishonour;  for  it  was  consistent  with  its 
allegations,  that  the  note  might  have  been  in- 
dorsed bv  the  defendant  for  the  accommodadon 
of  one  of  the  prior  parties  to  it,  in  which  caae 
the  defendant  would  be  entitled  to  notice  of 
dishonour.  Carter  v.  Flower,  16  M.  &  W* 
743. 

Gaees  oited  ie  tiw  judgweoc:  IBickerdike  ▼•  Bcil- 
nuA,!  X.R.405;  Cory  ▼.  Scott,  3  B.  &  AM. 
GSS  ;  Burgb  r.  Legge,  5  M.&  W.  418  ;  Lagfe 
T.  Thorpe,  S  £«sta71 ;  Fitzgcnld  t.  Williuw, 
5Bing.ir.  C.  69;  Kemble  v.  Mills,!  M.& 
G.757;  Wilkes  v.  Jacks,  Petke^i  N.  P.  C. 
SOS;  Norton  r.  Pickermg,  8  B.  &  Cr.^^a; 
Comcy  T.  Meodbz  da  Coste,  1  £sp.  30S. 

5).  Jadorsememt^'—A.,  nude  a  iH>te  in  the  form 
of  a  piomiasory  note,  payable  to  his  own  ordei ; 
he  iadocsed  it  to  JBL  Held,  that  A.  might  be 
sued  upon  this  as  a  paomisaorv  note  on  whifii 
he  was  legallyliahle  under  the  statnte  3i  9t^^ 
Anne».c;9.     fFood  v.  iUy^tea,  34  L.  0. 440. 

acDVCTiQir. 

Loss  %f  serviced—An  action,  for  aeduction 
cannot  be  maintained  without  some  pveof  0f 
loss  of  service  thereby ;  therefore,  where  it  ap- 
peared that  the  defendant  had  debauched  the 
plaintifTs  daughter,  and  that  she  was  delivered 
of  a  child,  but  the  jury  found  that  the  chSd 
waa  not  the  defendant's :  Held^  that  the  jury 
were  rightly  directed  to  find  a  verdict  for  thte 
defendant.  Eoffer  v.  Grimwood,  1  Ezch.  K. 
61 ;  S.  C.  34  L,  O.  350. 

Case  eitad  ie  the  jodpeeot^  GoenaU  v«  Weill, 
7M.&G.ia3aL 


Ignwaiwj  naiB  bf  ndnne 

^^'^Tlian  aBMrd  fhatt  tlsiMle 
Jidonai  t»  ^h*f&iBtiff 'faf  tl»i  m 


Bin  of  Udmg. — Dangers  and  aceidentsj'^ 
lability  of  shmowmerfor  ne§tigemce..—K  veaael 
laden  with  goods  arrived  in  the  poit  of  London, 
and  waa  taken  into  the  Comn»ercIaI  Dock  to 
^charge  her  cargo.  For  tins  puipoee  ale 
was  fostened  by  tackle,  on  the  one  side  to  ia 
leaded  lighter  lying  outside  h^,  and  on  the 
other  to  a  barge  lying  between  her  and  the 
wharfL  The  crew  weae  d?arhargpd»  eaccept  the 
mate,  andltuapers  were  bdng  employed  a  on* 
loading  her,  when  the  tacw  broke  wher^ 
she  was  fastened  to  the  lighter,  and  in  conae- 
ipience  she  canted  ever,  water  got  in  threag)i 
her  porta,  and  .the  goods  atiD  on  boaid  'we^e 
danng^:  IXsjilL  that  thn  waa  a  kaa  within ihe 
ejcception  of  Uie  hill  of  laiCi^  of.  "all  and 


evBTT  the  dngeca  andacddoika  ofthli  aea»ain 
— :^^-i- "^  JHd*  dii^,  (utaa  actum.  hiOe 


414 


ifadjylioallK^vtf  Of  CsMf;  Comi$  qf  Commtm  Law. 


firaaghten  against  the  shipownera  to  recoTer 
damages  for  this  loss,)  that  the  jury  were 
nropeiiy  directed,  *'that  the  owners  were  only 
Dound  to  take  the  same  care  of  the  ffoods  as  a 
person  would  of  his  own  goods,  that  is,  an 
ordinary  and  reasonable  care.''  Laurie  v. 
Douglas,  15  M.  &  W.  746. 

8LA.NOBR. 

1.  Damages. — Inuendoes. — Words  occurring 
in  a  single  discourse  charged  in  one  count — 
Where  a  declaration  in  slander  sets  out  words 
alleged  to  have  been  uttered,  some  in  one  dis- 
course, and  the  remsdnder  in  a  second  dis- 
course, and  there  are  in  form  but  two  counts, 
each  containing  only  the  words  alleged  to  have 
been  uttered  in  one  discourse,  the  declaration 
will  be  treated  as  containing  only  two  counts, 
though  each  of  such  two  counts  contains 
separate  allegations  of  the  uttering  of  different 
words  in  the  particular  discourse.  Therefore, 
if  in  each  count  there  be  any  words  set  out 
which  are  slanderous,  judgment  for  plaintiff* 
will  not  be  arrested  after  verdict,  though  the 
damages  be  general,  and  some  of  the  separate 
allegations  recite  ooly  words  not  actionable. 

The  first  count  stated  that  plaintiff  was  a 
butcher,  and  that   defendant,   contriving   to 
cause  it  to  be  believed  that  plaintiff  had  been 
and  was  guilty  of,  in  her  said  trade,  fraudn- 
lentlv  using  two  weights  to  a  steelyard  (as  to 
which  there  was  no  previous  direct  allegation) 
by  her  used  in  her  said  trade,  and  of  using  im- 
proper and  fraudulent  weights   in  her   sud 
trade,  and  thereby  to  injure  plaintiff  in  her 
said  trade,  in  a  discourse  of  and .  concerning 
plaintiff  in  her  said  trade,  and  of  and  concern- 
mg  M.,  a  son  of  plaintiff  and  her  servant  in 
her  said  trade,  as  such  servant,  and  of  and 
concerning  plaintiff  having,  as  supposed  by 
defendant,  by  3f.  as  her  agent  ana  servant, 
''used  improper  and. fraudulent  weights"  in 
her  said  trade,  and  defrauded  and  cheated  in 
her  said  trade,  and  of  and  concerning  her 
'  being,  as  supposed  by  defendant,  guilty  of  de- 
frauding ana  cheating  in  her  said  trade,  and 
^  having,  as  supposed  by  defendant,  in  her  said 
trade,  by  M.  as  her  affent  and  servant,  fraudu- 
lently used  two  weiffhts  to  a  steelvard  by  her 
used  in  her  said  trade,  spoke,  in  tne  presence, 
&c,  of  and  concerning  plaintiff  in  her  said 
trade,  and  of  and  concemmg  3f.,  as  and  then 
being  such  servant,  and  of  and  concerning 
plaintiff  having,  as  supposed  by  defendant,  by 
M.,  as  her  agent  and  servant,  used  improper 
and  fraudulent  weights  in  her  said  trade,  and 
heinff,  as  supposed  by  defendant,  guilty  of  de- 
frauding and  cheating  in  her  said  trade,  and  of 
and  concemin^^  plsdntiff  having,  as  supposed 
by  defendant,  m  ner  said  trade,  by  M.,  aa  her 
agent   and   servant,   fraudulenUy   used    two 
weights  to  a  steelyard^  by  her  used  in  her 
BUcT  trade,  these  false,  &c.,  words  :^''ilf." 
(meaning  the  said  3f.,  so  being  such  servant,) 
*'uses  two  balls  to  his  mother's  steelyard*' 

(meaning  that  plaintiff,  by  M.  as  her  agent 


cheated  in  her  said   trade).    On  motion  to 
arrest  judgment. 

Held,  that,  the  words  being  susceptible  of 
both  a  harmless  and  an  injurious  meaning,  the 
inuendo  was  properly  applied  to  point  to  the 
injurious  meaning. 

The  2nd  count,  with  similar  pretiminaiy 
averments  and  description  of  the  mtention  of 
defendant  and  subject  of  the  discourse  and  of 
the  words,  adding  that  the  discourse  and  words 
were  also  of  and  concerning  defendant  himadf, 
alleged  that  defendant,  in  the  presence,  &c^ 
spoke,  in  answer  to  a  question  put  by  plaintiff 
to  defendant  as  to  wh^er  defendant  bad  said 
to  O.  that  plaintiff's  son  used  two  balls  to 
plaintiff's  steelyard,  these  false,  &c.,  words:-* 
"To  be  sure,  J «  (meaning  defendant)  did, 
(meaning  that  defendant  had  said  to  6.  that 
plaintiff^s  son  used  two  balls  to  pUdntiflTa  steel- 
vard, and  also  that  plaintiff,  in  her  sud  trade, 
nad,  by  a  son  of  plaintiff,  aa  her  agent  and 
servant,  fraudulently  used  two  weights  to  a 
steelyard  bv  her  used  in  her  said  trade] :  / 
(meaning  aefendant)  wiU  swear  to  it  in  anf 
Court;  you,  O.,  have  used  them  for  pen, 
(meaiung  that  plaintiff  had  in  her  said  trade 
fraudulentiv  used  two  weights  to  a  steelyard 
by  her  used  in  her  said  tnde).  On  motion  to 
arrest  judgment. 

Held,  that  the  words,  as  stated  and  explained, 
were  actionable.  Gr^jjUhs  v.  Lewis,  8  Q.  B. 
841. 

Cases  cit«d  in  the  Jodgment ;  Clegg  ▼.  Lafftf/ 10 
Biog.  S50;  Hamblaton^  T.  Vera,  i  Wins. 
Saand.  171,  d. 

a.  Words  occurring  in  a  single  Ateosrte 
charged  in  one  coim^'Declarmtion  for  alander 
recited  that  plaintiff  carried  on  the  trade  of 
buying  and  selling,  and  was  a  dealer  in,  an 
article  of  fishing-tackle  callod  a  wmch;  and 
that  defendant  used  the  trade  of  making  and 
selling  winches ;  and  it  charged  that  defendant, 
contriving  to  injure  plaintiff  in  his  said  trade, 
and  to  cause  his  customers  to  believe  that  he 
was  guilty  of  unlawfullv  buying  goods  wdl 
knowing  them  to  have  oeen  stolen  and  ^ 
honestiy  come  by,  in  a  discourse  which  he  had 
with  plaintiff,  of  and  concerning  him  with  re- 
ference to  his  said  trade,  and  of  and  concerainff 
the  premises,  in  the  presence  and  hearing  of 
J.  l^,  &c.,  falsely  and  maliciously  spoke,  to 
and  of  and  concerning  plaintiff,  and  of  and 
concerning  him  with  reference  to  his  said  trade 
and  the  premises,  the  words,  Acs— **1 
(meaning  defendant)  "  have  been  robbed  of 
about  three  doaen  winches,"  (meaning  sadi 
articles,  8ec,)t  "a  person  has  been  hafa^ 
things  at  mv  shop,  and  has  taken  them;  yoQ 
(meaning  plaintiff)  "  have  boagHt  two,  ooe^ 
3s., and  one  «t2s.$  you"  (meaning plainoff) 
"knew  well,  when  you  bought  them '  (aw"; 
ing  the  aakl  winches)  "that  they  cost  ine 
(meaning  defendant)  "three  times  as  amcb 
malting  as  you  "  (meaning  plaintiff)  "gwj 
for  them,  and  that  thjn;  coaM  not  have  Dees 
ind  aei^t,  uied  improper  ind  froudSinthonM]»<»^by."  The^^^f?^^^ 
wvightk  in  her  add  tfade,^d  defrauded  and  oeededfr-"  whewuptn  Uia  plaintiff  Asa,  a 
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tlie  presence  and  besring  of  the  aforaeaid 
persons,  said  to  the  defendant,"  &c.,  setting 
forth  Anther  words  oi  plaintiff  respecting 
winches,  and  alleging  that  defendant*  further 
coDtriTiofT,  &c.,  thereupon,  in  Hke  presence 
md  heanng  of  the  said  pcow^ns,  rephed,  &c., 
(aettiogottt  other  words).  **  Thereby  meaning/' 
&C.,  "that  the  pUdntifF  had  been  and  was 
guilty  of  buying  winches,  well  knowing  the 
same  to  have  been  dishonestly  come  by  and  to 
hiTv  been  feloniously  stolen  by  the  person  of 
md  from  whom  the  said  plaintiff  had  so 
bought  them.** 

Aner  verdict  for  general  damages !  H^d^on 
motion  in  arrest  of  judgment, 

1.  That  the  words  fint  set  out  imputed  that 
plaintiff  had  received  stolep  goods  knowing 
them  to  have  been  stolen. 

2.  That  the  words  foUowing  appeared  to  be 
spoken  at  the  same  thne  with  the  others,  and 
formed  with  them  a  continued  discourse ;  that 
the  declaration,  therefore,  contained  only  a 
single  count;  and,  consequently,  that  plaintiff 
was  entitled  to  judgment,  even  on  the  assump- 
tion that  the  words  last  set  out  gave  no  cause 
of  action.    A/red  v.  Farhw,  8  Q.  B.  854. 

3.  Trader.  —  JbU  keeper,-^ An  action  of 
slander  cannot  be  maintuned  by  a  lessee  or 
renter  of  tolls,  for  words  spoken  of  him  in  his 
eharacter  of  contractor  for  toUs,  after  he  has 
ceased  to  contract  for  renting  the  tolls  respect- 
ing which  the  words  are  spoken. 

Semble,  the  renting  of  tolls  is  not  a  profes- 
sion or  trade.  Bellamy  v.  Burck,  16  M.  &  W. 
590. 

8PBC1AL  DAM AOB. 

See  A$sun^^,  Trover. 

STAMP. 

See  Contract. 

8UPBRCARG0. 

Commisnon. — Net  /woceed*.— TTie  following 
letter  was  addressed  to  an  African  captain  and 
snpercargo  by  his  employers: — "Your  com- 
missions are  6/.  per  cent,  on  the  net  proceeds  of 
your  homeward  cargo,  after  deducting  the 
Qsnal  charges  as  arranged  by  the  African  Asso- 


ciation, vis.,  4i.  per  ton  fiom  the  gross  sales  of 
the  oil  when  taken  from  the  quav,  and  4/.  15#. 
when  warehoused  •'*  Held,  that  the  commission 
was  pavable  only  on  the  sums  actually  realised, 
after  deducting  bad  debts  as  well  as  other 
charges.    Cotne  v.  Hor^faU,  I  £xch.  R.  519* 

TBOVBR. 

Special  damage, — ^In  trover,  damages  may  be 
given  in  respect  of  special  damage,  besides  the 
value  of  the  goods  converted,  if  special  damage 
be  laid  in  the  declaration. 

As  where,  in  trover  for  carpenter's  tools, 
special  damage  was  laid  in  respect  of  the  plain* 
tiff,  a  carpenter,  being  hindered  from  working. 
Bodley  V.  RepuMe,  8  Q.  B.  779. 

WAOB8,   SBRVANTS*. 

A  menial  servant,  entitled  under  the  hiring 
to  a  month's  warning  or  a  month's  wages, 
cannot  recover  a  month's  wages  for  having 
been  improperly  dismissed  without  a  month's 
warning,  upon  the  common  iMdebitatus  count 
for  work  and  labour.  Fewings  v.  Tisdal,  I 
Exch.  R.  395.  .    . 

Caaea  cited  in  the  jadgment :  Archer  v.  Horner, 
S  C.  &  P.  349 ;  Broxham  v.  Wagataffe,  5  Jar* 
845. 

WARRANTY. 

Liability  to  action  for  tale  qf  tmtoAofesome 
provisions. — A.,  a  farmer,  bought,  in  the  public 
market  of  a  country  town,  from  B.,  a  butcher 
keeping  a  stall  there,  the  carcase  of  a  dead  pig 
for  consumption,  and  left  it  hanging  up,  m- 
tending  to  return  after  completing  other 
business  and  take  it  away.  In  his  absence,  C, 
a  farmer,  on  seeing  and  wishing  to  buy  it,  was 
referred  to  J.  as  the  owner,  and  subsequently, 
on  the  same  day,  bought  it  of  A.,  the  original 
buyer,  without  any  warranty.  It  did  not 
appear  that  any  secret  defect  was  known  to  any 
of  the  parties.  It  turned  out  unsoimd  and 
unfit  for  human  consumption :  Held^  that  no 
warrantyof  soundness  was  implied  by  law  be- 
tween the  farmers  A.  and  C.  ^tins^  t. 
Bollett,  16  M.  &  W.  644. 

Case  cited  in  the  judgment:  Roawell  ▼.  Vanghan 
Cro.Jac.l96. 
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CHANCERY  SIITINGS. 
Itoit  cWccllor. 

Miehaelmtti  Term,  1848. 

AT  WSinillCSTXB. 

Tbunday    »   Not.  t    Appeal  Motions. 
Friday   .    , 


Saturday     . 
Hoadar 
Tuawli^     . 
Wednaaday 
Thundaj    . 

f  ridiy  .    . 


,  5 (Petition-day)  Petidona  & 
^i     Appeals. 


^V  Appeata. 

8) 
.    9    AppealSfMotions  and  ditto. 

10  /  (^••it^on-dv)    «>noppoeed 
\     Petitions  and  Appealer 


Saturday     . 
iMondav     . 
Tueaday     . 
Wedoeaday 

.    .  11' 

Thnraday    . 

•    .16    Appeal,  Motiooa  and  ditto. 

Friday   .    . 

,y  5  (Petition-day)   unopposed 
-    *  '^  t     Petitiona  and  AppeaU. 

Saturday     • 
Monday     . 
Tueaday     . 
Wedoeaday 
Tbunday    . 

.    .  18-v 

.    .  SO 

.    .  tl  }- Appeals. 

.    .  S5. 

Friday 


qaI  (Petition-day)    ui 
'       5      Petitiona  and  Appeals. 
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Chancery  Si/ltn^i.— tJoffeiium  Law  l^ltmffs. 


^1  AppMA  Hotioaa  iuid  Jkp- 


Fke-CftKnctUor  td  StttUnlr. 


•  '    /  (Petttion  -  d«y3    Petitioni, 

Mdsf  .    •    •    .^4]        Short      Games,     ud 

f  CtBMS. 

'  Saturday    ...  55    Motions.  , 


Thursday    . 

Friday    .    . 

Saturday     « 
Af onday .     • 
Tuesday 
Wednesday 
Tbonday    . 

Friday  .    . 

Safwrday     . 
MoudaT 
Tuaadiy^     . 
Wednesday 

TlMMday    . 

Friday  .     • 


Nov.  2     IfoCiow. 


Monday 
Tuesday      . 
Wednesday 
Tbnaday   . 

Ftidmy  .     . 

•Saturday     • 


s  UPetition^i^)ShorlCi 
I     and  Petiuons. 


"ill 


PieUi*  HJeurnvsiUf  xuxoep* 
ttous,  Oassoa,  and  Fun 
DifB. 


•  9    Motions. 

(  (Petition<hiy)ShortCauaes, 

•  10  }      Petitions,   (unop^.   first,) 

(     and  Causes. 

*  IS  )  ^^^^»  demurrers,  Kzcep- 

*  14  r     ^^°^*  Causes,  and  Fur- 

*  ]5  )      ther  Directions. 

.  16    Metioiis. 

{ (Petition.day)6bortCauses, 
.  17  }     Petitions,  (unop^i.  irst,) 

(     and  causes. 
.  1«^ 

.  30     Pleas,    Demurrers,  fibreep- 
.  Si  }-     tions.   Causes,  and  Fur- 

•  2t        tber  Directions. 
.  2S. 

( (Pfltition-d8^)  Short  Causes, 
.  t4\      Petitions,    (unop^.  first,) 

(     and   ' 
.  25    Motions. 


Vutf&9iVLn\lat  Unifyt  Itautt. 


TTiursday  . 
Friday   .    • 

Saturday     . 

3f0nday  , 
Tuesday     • 

Wednesday 
Thursday    . 

Friday  .    . 

Saturday    . 

Monday 
Tuesday     . 

Wednesday 
Thursday  . 
Friday  .  . 
Saturday     . 

Monday 
Tuesday      . 

Wednesday 
Thnsdny  •. 


AT   WBSTIIIIIBTVR. 

Not.  2    Motions. 

,    3     (Petition-day). 

I  Short  Causes,  Fleas,   De- 
,     4 -J      murrers,  Erons.,  Causes, 
(     and  Fur.  Dirs. 
^  (  Pleas,    Demurrers,   Excep- 
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tions,    Causes,  and 
tfaer  Directions. 


Fur- 


11 

13 

14 


8  Banrlcrupt  Petitions. 

9  Motions. 

^Q  ^  (Petition-day)  Petitionaand 
(     Causes. 
Short  Causes  and  Cauaes. 
Pleas,  Demurrers,  Bzcep- 
tions.  Causes,  and  Fur- 
ther Directions. 
. .  J  Bankrupt    Petitions     and 
^^1     Ceases. 
16    Motions. 

.-,  J  (Petition-day)  Petitionaand 
^'  \     Causes. 

18     Short  Causes  and  Causes. 
[  Pleas,   Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directiooa. 
22    Bankrupt  Petitions. 

Pleas,  Demurrers,  Ezcep- 
23 «<      tioas,  Cauaes,  and  Fur- 
.  ther  DireotioiAu  ' 


2     1 

•I' 


Thurdlay  . 
Friday  .     . 

Saturday    . 

Monday 
Tuesday     . 
Wednesday 
Thursday  . 

Friday  .    . 

Saturday    • 

Monday 
Tuesday     . 
Wednesday 
Tliursday   • 

Friday    .    . 

Saturday    . 

Monday  • 
Tuesday  . 
Wednesday 
Thursday    • 

Friday  .     . 

Saturday    . 


I 

^  ■ 
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AT  WESTiirmrrva. 
Nov.  2     Motions  and  Causes. 

i  Fleas,    Demomrs,  Excep- 
tiona.  Causes,  and   Fa> 
ther  Directions. 
Short    Causea,    Petitksu, 
(unopposed    first,)    sad 
Causes. 
Pleas,   Demurrers,  Excep- 
tions,  Causes,  and  For- 
ther  Directions. 
9    Motions  and  Ditto. 
(Plea^    Demurrers,  Exoep> 

10  <      iiona.  Causes,   and  For* 
[     ther  Directiona. 
( dhort     Causes,    Petitiaiu, 

11  ^      (unopposed    first.)    ssd 
(      Causes. 

15  i  Pless,  Demurrers,  Excep- 
tions, Causes,  and  far- 
ther Directions. 

16  Motions  and  Ditto. 

!  Pleas,   Demurrers,  Ezc^ 
tions.  Causes,  and  Far- 
ther Directions. 
(  Short     Causea,     Petitioai, 


.     .  IS  j  ] 
.     .14} 
.     .15) 


18  1 

to 

21 

22 
23 


C  unopposed 
Csuses. 


first,)   ud 


1  Pleas 
tioi 
the 


Pleas,   Demurrers,  Excep- 
tions,  Causes,  and  For- 
'  Directions. 


(  ( Petition-day)  Short  Csasei, 

24  j      Petitions,    (unop**.  fir«tl 
(      and  Causes. 

25  Motions  and  Causes. 


first) 


COMMON  LAW  SiTTINGS. 

£»fet|«et  Mi  ilUatt. 

In  andajier  Michaelmat  Term^  1848. 
In  Term. 

IN    MIDDLESEX* 


1st  Sitting,  Friday  . 
2nd  Sitting,  Saturday 
3rd  Sitting,  Monday 


.     Nor.  5 
,        .  Nor.  11 
.  Nor.  20  . 

let  Sitting,  Friday    .        *        .        .  Nor.  10 

2nd  Sitting,  Friday  ....  Nor.  17 

After  Term, 

IN  MIDDLSaBX.  IN  LONDON. 

Monday  .  ,  Not,  27  |  Tuesday  .  .  Nor.  28 
(To  a4jooro  ooly.) 

The  Court  will  sit  in  Middlesex,  at  Nisi  Pr»s  ia 
Term,  hy  adjournment,  from  day  to  dsy,  until  the 
causes  entered  for  the  respective  Middlesas  sittings 
aradispoaedoC 

The  Court  iriU  fit,  dwinf  «d  after  Term,  at  ten 
p'olool^ 


DIGEST,    AND   JOUBNAL   OF  JURISPRUDENCE. 


SATURDAY,  SEPTEMBER  23,  1848. 


**  Quod  magiB  ad  itos 
Pertinet,  et  nescire  malum  est,  agitamns.' 


HOftAT* 
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SUMMARY  CONVICTIONS  AND 
ORDERS  BY  MAGISTRATES. 

11  &  12  Vict.  c.  43. 


Hating  laid  before  our  readers  in  the 
last  number,  {ante,  p.  397,)  an  abridgment 
ofthe  Actioftrodoced  to  ucilitate  the  per- 
formtnoe  of  the  Datiet  of  a  Justice  <^  the 
Peace  oat  of  Sessions,  as  regards  Indictable 
Offences,  we  now  submit  an  analysis  of  the 
no  less  important  act,  the  professed  object 
of  which  is  to  consolidate  the  several 
statutes  relating  to  Summary  Convictions 
and  Orders  bjJostices  out  of  Sessions,  and 
to  define  the  duties  of  magistrates  in  re- 
ference to  such  convictions  and  orders  by 
positive  enactments.  The  two  acts  are  not 
only  in  pari  materia,  but  form  connected 
parts  of  the  same  plan,  and  are  merely  di- 
nded  into  separate  chapters  for  greater  con- 
venience ;  an  arrangement,  however,  which 
has  necessarily  occasioned  much  repetition. 

The  l8t  section  provides,  that  in  all  cases 
where  an  information  shall  be  laid  before  a 
jostice  of  the  peace,  that  any  person  has  com- 
mitted, or  is  suspected  to  have  committed,  any 
offence  within  the  jurisdiction  of  such  justice, 
for  which  he  is  Uable,  upon  summary  con- 
viction, to  be  imprisoned  or  fined,  the  justice  is 
authorised  to  summon  the  party  charged  to  an- 
swer the  complaint.  The  summons  is  to  be 
serred  by  a  constable  or  other  peaee  officer, 
personally,  or  by  leaving  it  at  the  last  or  most 
TOual  phice  of  abode  of  the  accused  party ;  and 
the  officer  serving  the  same  is  to  attend  at  the 
return  of  the  summons  to  depose  to  the  service, 
if  necessary.  A  justice  is  not  e^ed  to  issue 
a  summons  in  any  case  where  the  application 
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for  an  order  is  by  law  to  be  made  exparte* 
And  it  is  provided,  that  no  objection  shall  be 
allowed  to  any  summons,  information,  or  com- 
plaint, for  any  defect  in  substance  or  form,  or 
for  any  variance  from  the  evidence  adduced, 
but  if  the  justice  considers  the  party  summoned 
and  appearing  has  been  misled  by  the  variance, 
he  may  adjourn  the  hearing  of  the  case  to  a  fu« 
ture  day,  upon  such  terms  as  he  shall  think  Au 
Sect.  2  enacts,  that  if  the  justice  be  satisfied 
that  the  summons  has  been  served  a  reasonable 
time  before  that  fixed  for  appearance,  and  the 
party  served  disobeys  the  summons,  the  justice 
may  issue  his  warrant  to  apprehend  the  person 

I  summoned,  or  may  issue  a  warrant  in  the  first 
instance,  instead  ox  a  summons ;  or,  if  ths  sum- 
mons being  duly  served,  be  not  obeyed,  the 
justice  may  proceed  exparte  to  the  hearing  of 

,  thecomplunt,  and  a(^udicate  thereon  as  if  the 

'  accused  had  appearecu 

I  Section  3  refers  to  the  form  of  the  warrant, 
and  provides  where  and  how  it  may  be  exe- 
cuted. It  enacts,  that  certain  provisions  of  the 
5  Geo.  4,  c.  18,  as  to  backing  of  warrants,  shall 
extend  to  warrants  issued  under  this  act,  and 
provides  that  no  objection  shall  be  allowed  for 
any  defect  in  substance  or  form  in  the  warrant, 
or  for  any  variance  between  it  and  the  evidence 
adduced ;  but  if  the  party  charged  is  misled  by 
the  variation,  the  hearing  of  tne  case  may  be 
adjourned,  and  the  person  charged  either  com- 
mitted or  discharffed  upon  recongnizance,  at 
the  discretion  of  the  justice.  Where  a  defend- 
ant is  discharged  upon  recognizance,  if  he  fail 
to  re-appear,  the  justice  may  transmit  &e  re- 
cognizance to  the  clerk  of  the  peace,  to  be  pro- 
ceeded upon  in  like  manner  as  other  recog- 
nizances. 

Sect.  4  points  out  the  manner  in  which  the 
property  of  partners,  joint  tenants,  parceners 
or  tenants  in  common,  the  ownership  of  works 
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or  buildinp^Sf  made,  maintained,  or  repaired,  at 
the  expense  of  particular  districts,  the  property 
in  goods  provided  for  the  poor,  and  in  materials 
for  parish  or  turnpike  roads,  as  well  as  the  pro- 
perty of  commissioners  of  sewers,  may  be  de- 
scribed in  any  information  or  complaint. 

Sect.  5  enacts,  that  aiders  and  abettors  in  the 
commission  of  offences  punishable  on  sum- 
mary conviction,  shall  behable  to  be  proceeded 
against  and  convicted,  either  with,  before,  or 
after,  the  principal  offender,  and  liable  to  the 
same  forfeiture  and  punishment,  and  may  be 
proceeded  against  either  where  the  principal 
has  been  convicted,  or  where  the  offence  may 
have  been  committed. 

By  sect.  6  the  provisions  of  the  11  &  12  Vict. 
c.  42,  as  to  justices  in  one  county  acting 
for  another,  (see  ante,  p.  398,)  are  to  extend  to 
this  act. 

Sect.  7  authonses  a  justice  to  summon  wit- 
nesses to  attend  and  give  evidence.  If  the 
summons  be  not  obeyed  the  justice  may  issue 
his  warrant,  or  if  the  justice  be  satisfied  that  it 
is  probable  the  witness  will  not  attend  without 
compulsion,  he  may  issue  his  warrant  in  the 
first  instance.  Persons  appearing  on  summons, 
pnd  refusing  to  be  exammed,  may  be  com- 
mitted. 

Sect.  8  enacts,  that  complaints  upon  which 
orders  for  payment  of  money,  or  otherwise,  are 
founded,  need  not  be  in  %vriting,  unless  speci- 
fically required  by  act  of  parliament. 

Sect.  9  declares,  that  in  proceeding  upon  in- 
formations for  offences  punishable  on  summary 
convictions,  a  variance  between  the  information 
and  evidence  as  to  the  time  at  which  the  offence 
shall  be  alleged  to  be  committed,  shall  not  be 
material  if  the  information  was  in  fact  laid 
within  the  time  limited  by  law :  so,  likemse,  a 
variance  between  the  information  and  evidence 
as  to  the  parish  or  township  in  which  the 
offence  shall  be  alleged  to  have  been  com- 
mitted, shall  not  be  material  if  the  offence  was 
committed  within  the  jurisdiction  of  the  justice 
by  whom  the  information  shall  be  heard  and 
determined.  If  the  party  charged  appears  to 
be  misled  by  any  variation  between  the  in- 
formation and  the  evidence,  the  justice  has 
authority  to  adjourn  the  hearing  of  the  case  to 
some  future  day,  and  meantime  to  commit  the 
defendant  or  di^^harge  him  upon  recognizance ; 
and  if  the  latter  course  be  adopted  and  the 
defendant  fail  to  re-a])pear,  the  justice  may 
transmit  the  recognizance  to  the  clerk  of  the 
peace,  to  be  proceeded  upon  in  like  manner  as 
other  recognizances. 

Sect.  10  relates  to  the  manner  of  making  a 
complaint  or  laying  an  information,  and  de- 
clares that,  unless  some  particular  statute  shall 
otherwise  require,  they  may  respectively  be  made 
or  laid  without  oath ;  except  where  the  justice 
shall  issue  hie  warrant  in  the  first  instance  to 
apprehend  the  defendant,  in  which  case  the 
information  shall  be  substantiated  by  oath  be- 
fore the  warrant  issues.  ITie  information  or 
complaint  shall  only  relate  to  one  offence  or 
matter,  and  not  to  two  or  more,  and  this  section 
expressly  enacts,  "  that  every  such  complaint 


or  information  may  be  laid  or  made  by  the 
complainant  or  informant  in  person,  or  by  hit 
counsel  or  attorney,  or  other  person  authorised 
in  that  behalf." 

Sect.  1 1  enacts,  that  where  no  time  is  spe- 
cially limited  for  making  any  complaint  or 
laying  any  information,  such  complaint  or  in- 
formation shall  be  laid  or  made  within  six 
calendar  months  from  the  time  when  the 
matter  arose. 

Sect.  12  enacts,  that  complaints  and  in- 
formations  shall  be  heard  by  one  or  two 
justices,  as  directed  by  the  acts  upon  which 
such  informations  or  complaints  shall  be 
founded,  and  if  there  be  no  such  direction  in 
any  act,  then  such  complaint  or  information 
may  he  heard  by  any  one  justice  for  the  place 
where  the  matter  shall  have  arisen.  The  places 
in  which  justices  sit  to  hear  complaints  are  to 
be  deemed  open  Courts,  and  the  complainant 
and  accused  respectively  are  at  liberty  to  con- 
duct their  cases,  and  have  their  witnesses  ex- 
amined and  cross-examined  by  counsel  and 
attorney. 

Sect.  13,  provides,  that  if  a  defendant  who 
has  been  duly  summoned  does  not  appear  at 
the  time  and  place  appointed,  upon  proof  of 
service,  the  justice  may  proceed  to  hear  and 
determine  in  the  absence  of  such  defendant,  or 
he  may  issue  his  warrant,  and  adjourn  the 
hearing  until  the  defendant  be  apprehended. 
If  the  defendant  appears,  and  the  complaioant 
does  not,  the  justice  may  dismiss  the  complaiat, 
or  at  his  discretion  adjourn  the  hearing,  and 
commit  or  discharge  the  defendant  apon  re- 
cognizances, and  in  the  latter  event,  if  the  de- 
fendant fail  to  re-ap))ear,  the  justice  may 
transmit  the  recognizance  to  the  clerk  of  the 
peace.  If  both  parties  appear,  the  justice  is  to 
hear  and  determine  the  case. 

Sect.  14  directs  the  mode  of  proceeding  to 
be  pursued  upon  the  hearing  of  complaints  and 
informations.  The  defendant  having  had  the  i 
substance  nf  the  complaint  or  information 
stated  to  him  is  to  be  asked  if  he  have  any 
cause  to  show,  and  if  lie  admit  the  truth  of  the 
charge,  and  show  no  cause,  the  justice  shall 
convict  or  make  an  order  accotdingly ;  but  if 
the  party  charged  shall  not  admit  the  tmth  of 
the  charge,  the  justice  shall  proceed  to  hear  the 
prosecutor  and  his  witness,  and  the  defendant 
and  his  witnesses  ;  and  if  the  defendant  gives 
any  evidence  other  than  as  to  his  general  cha- 
racter, the  prosecutor  may  give  evidence  in 
reply ;  but  neither  the  prosecutor  or  defendant 
shall  be  entitled  to  make  any  ohsen'ations  on 
the  evidence  in  reply.  After  considering  the 
matter,  the  justice  may  convict,  or  make  an 
order  upon  the  defendant,  or  dismiss  the  com- 
plaint. If  there  be  a  conviction  or  order,  a 
minute  shall  then  be  made,  and  the  conviction 
or  order  afterwards  drawn  up  in  proper  form 
and  filed.  If  the  information  or  comphunt  be 
di:s missed  the  justice  if  he  "shall  think  fit, 
being  required  so  to  do,"  may  make  an  ordsr 
of  dismissal,  and  give  the  defendant  a  certifi- 
cate thereof,  which  shall  be  a  bar  to  any  subse- 
quent information  or  complaint  for  thei 
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matter.  It  18  further  provided,  "that  if  the 
iBformation  or  complaint  in  such  case  shall 
negative  any  exemption,  exception,  proviso, 
•r  condition  in  the  statute  on  which  the  same 
ihall  be  framed,  it  shall  not  he  necessary  for 
the  prosecutor  or  complainant  in  that  hehalf  to 
Iproresuch  negative,  hat  the  defendant  may 
[prove  the  affirmative  thereof  in  his  defence, 
I  if  he  would  have  advantage  of  the  same/' 
I  Sect.  1.^.  Prosecutors  of  informations,  not 
i  liaring  any  pecuniary  interest  in  the  result,  and 
I  ever)'  complainant  in  any  such  complaint, 
!  whatever  his  interest  may  be  in  the  result,  shall 
Be  competent  as  witness  to  su{)port  such  in- 
formation or  complaint.  Witnesses  to  be  ex- 
amined upon  oath. 

Sect.  16  gives  power  to  justices  before  or 
during  the  hearing  of  any  information  or  com- 
plaint, to  adjourn  such  heanng,  and  meantime, 
either  commit  the  defendant,  suffer  him  to  go 
at  large,  or  discharge  him  upon  his  recog- 
nizances, and  if  he  fail  to  re-appear,  the  recog- 
nizance may  be  transmitted  to  the  clerk  of  the 
peace  to  be  proceeded  upon. 

Sect.  17  enacts,  that  in  all  cases  of  con- 
riction,  where  no  particular  form  of  conviction 
is  friven  by  the  statute,  creating  the  offence, 
and  in  all  cases  of  convictions  upon  statutes 
I^itherto  passed,  whether  any  particular  form 
of  conviction  has  been  given  or  not,  the  con- 
vicUng  justice  shall  draw  up  his  conviction  in 
one  of  the  forms  given  by  this  act,  and  ap- 
plicable to  the  case  or  the  like  effect.  The 
clause  contains  a  similar  provision  with  respect 
to  orders  of  justices,  and  further  directs,  that 
where  authority  is  given  by  statute  to  commit 
or  distrain,  the  defendant  shall  be  served  with 
a  copy  of  the  minute  of  such  order  before  any 
warrant  of  commitment  or  distress  shall  issue, 
and  such  order  or  minute  shall  not  form  any 
part  of  the  warrant. 

Sect  18  empowers  justices,  in  all  cases  of 
Kimmary  conviction  or  orders  to  award  costs 
which  shall  be  specified  in  conviction,  or  order 
of  dismissal,  and  may  be  recovered  by  distress. 
Sect.  19,  empowering  a  justice  to  issue  a 
warrant  of  distress,  provides,  that  if  sufficient 
distress  shall  not  be  found  within  the  limits  of 
the  jurisdiction  of  the  justice  granting  such 
warrant,  any  other  iustice  may,  by  indorsement 
on  the  warrant,  authorise  the  execution  within 
the  limits  of  his  jurisdiction.  Where  it  appears 
that  the  execution  of  a  warrant  would  be 
ruinous  to  a  defendant,  or  where  there  are  no 
gowls,  the  justice  may  commit  him  to  prison. 
_  Sect.  20.  After  issuing  distress  warrant, 
justice  may  suffer  defendant  to  go  at  large,  or 
order  him  into  custody  until  return  be  made, 
?°*^'!  I^e  gives  security  bv  recognizance,  and 
u  he  fail  to  re-appear,  the  justice  may  transmit 
such  recognizance  to  the  clerk  of  the  peace  to 
w  proceeded  upon. 

Sect.  21.  In  default  of  sufficiency  of  dis- 
^?*''*'*e  justice  may  commit  the  defendant 
wb  hard  labour  for  such  time  as  has  been 
appointed  by  the  statute  on  which  the  con- 
vicuon  or  order  was  founded,  unless  the  sum 
Mjudged  to  be  paid,  with  costs  and  charges, 
w  sooner  paid.  * 


Sect.  22.  In  all  cases  of  penalties,  con- 
victions, or  orders,  where  the  statute  provides 
no  remedy  in  default  of  distress,  the  justice 
may  commit  the  defendant  to  prison  bv  war- 
rant, for  any  term  not  exceeding  three  calendar 
months. 

Sect.  23.  Where  the  statute  under  which  a 
conviction  or  order  is  made  makes  no  provision 
for  a.  levy  by  distress.  Justices  may  order 
commitment  in  the  first  instance  for  non. 
pajrment  of  a  penalty  or  of  a  sum  ordered  to  be 
paid. 

Sect.  24.  Where  the  conviction  is  not  for  a 
penalty  or  for  payment  of  money,  but  some 
other  act  is  directed  to  be  done,  in  case  of  the 
defendant's  neglect  or  refusal,  justices  are  em- 
powered to  order  commitment ;  where  coats 
are  adjudged  to  be  paid  by  the  defendant,  they 
may  be  levied  by  aistress,  and  in  default  the 
defendant  may  be  committed  for  a  further  term. 

Sect.  25.  Where  a  defendant  is  already  un- 
dergoing imprisonment,  the  imprisonment  for 
a  subsequent  offence  is  to  commence  at  the 
expiration  of  that  for  the  previous  offence. 

Sect.  26.  If  an  information  or  complaint  be 
dismissed  with  costs,  the  sum  awarded  for  such 
costs  may  be  recovered  by  distress  upon  the 
prosecutor's  goods,  or  in  default  he  may  be 
committed. 

Sect.  27  declares,  that  after  an  appeal  against 
a  conviction  or  order  shall  be  decided,  the  justice 
may  issue  his  warrant  of  distress  or  commit- 
ment for  execution  as  if  no  appeal  had  been 
brought.  If  costs  of  appeal  are  ordered  by  the 
Court  of  Quarter  Sessions  to  be  paid  ana  are 
not  paid,  upon  certificate  of  nonpayment,  the 
amount  may  be  levied  by  distress,  or  in  default 
the  party  liable  may  be  committed  for  three 
calendar  months,  unless  the  amount  with 
charges  be  sooner  paid. 

Sect.  28  provides,  that  upoii  payment  of 
penalty  and  expenses  a  distress  shall  not  bo 
levied,  or  the  party  if  imprisoned  for  nonpay- 
ment shall  be  discharged. 

Sect.  29.  In  all  cases  of  summary  proceed- 
ings, one  justice  may  receive  the  information 
or  complaint  and  issue  his  summons  or  warrant, 
even  where  the  information  or  complaint  must 
by  statute  be  heard  and  determined  by  two  or 
more  justices ;  and  after  the  hearmg  by  two  or 
more,  one  justice  may  issue  his  warrant  of 
distress  or  commitment.  Provided  that  where 
by  statute  it  is  recjuired  that  two  justices  shall 
hear  and  determine,  two  shall  be  present  and 
acting  during  the  whole  of  the  hearing  and 
determination. 

Sect.  30.  The  justices  at  Quarter  Sessions 
are  from  time  to  time  to  make  tables  of.  the 
fees  to  be  paid  clerks  of  the  peace,  of  special 
and  petty  sessions,  and  of  justices,  which  table 
is  to  be  submitted  to,  and  approved  of,  by  ^e 
Secretary  of  State.  After  such  tables  have 
been  framed,  confirmed,  and  distributed,  any 
person  demanding  or  receiving  a  greater  fee 
than  is  set  down  in  the  table,  shall  forfeit  20/. 
Until  this  regulation  takes  effect,  the  fees  now 
payable  are  to  be  received. 

Sect.  31.   Sums  levied  under  dittress  war- 

Y  2 


4i0 


Samittry  Canvifitumi  and  Order$  by  Mag%$trate$. 


rants  for  penalties^  and  paid  by  persons  com- 
mitted for  non-payment  of  monies,  are  to  be 
paid  over  in  the  first  instance  to  the  clerk  of 
the  division  in  which  the  justice  issuing  the 
urarrant  shall  usnally  act,  and  such  clerk  shall 
pay  over  such  monies  to  the  parties  entitled  to 
receive  the  same,  or  in  default  to  the  treasurer 
of  the  county.  The  deriu  are  to  keep  accounts 
of  all  monies  received  in  a  specified  form,  and 
render  the  same  to  justices  at  Sessions. 

Sect.  32.  The  forms  in  the  schedule,  or 
forms  to  the  like  effect  to  be  deemed  vaUd. 

Sect.  33.  Metropolitan  police  magistrates 
and  stipendiary  magistrates  in  other  [daces 
may  act  alone.  Nothing  herein  contained  to 
aflfect  powers  contained  in  10  Geo.  4»  c.  44, 
3&  3  Vict.  c.  47,  2  &  3  Vict,  c  71»  and  3  &  4 
Vict,  c  84. 

Sect.  34.  The  lord  mayor  or  any  alderman 
of  London  may  act  alone,  and  notmng  herein 
shall  afiRect  the  powers  contained  in  the  London 
Police  Act,  (2  &  3  Vict.  c.  94). 

Sect.  35.  This  act  not  to  extend  to  warrants 
or  orders  for  the  removal  of  the  poor,  com- 
plaints or  orders  with  respect  to  lunatics,  in- 
mrmations  or  complaints  under  the  statutes 
relating  to  the  revenue,  or  complaints,  orders, 
or  warrants  in  matters  of  bastardy,  except  the 
provisions  relating  to  backing  warrants ;  nor  is 
the  act  to  extend  to  proceedings  under  the 
Factory  Acta. 

Sect.  36  repeals  the  whole  or  parts  of  the 
following  statutes: — 18  Eliz.  c.  5,  s.  1,  (in 
part) ;  31  Elis.  c.  5,  s.  5,  (in  part) ;  27  Geo.  2, 
c  20,  ss.  1  &  2  ;  18  Geo.  3,  c.  19,  ss.  1,  2,  3, 
&  6;  33  Geo.  3,  c.  55,  s.  3;  3  GeOb  4,  c  23; 
5  Geo.  4,  c.  18 ;  and  6  &  7  W.  4,  c  114,  s.  2. 

Sect.  37.  This  act  to  extend  to  Berwick- 
upon-Tweed,  but  not  to  Scotland,  Ireland, 
or  to  the  Isles  of  Man,  Jersey,  Guernsey, 
Aldemey,  or  Sark,  except  the  provisions  as  to 
backing  warrants  under  11  &  12  Vict.  c.  42. 

Sect.  38.  This  act  to  commence  and  take 
effect  from  the  2nd  October,  1848. 

As  in  the  act  the  summary  of  which  ap- 
peared in  our  last  number,  the  11  &  12 
Vict.  c.  42,  contains  a  schedule,  the  forms 
contained  in  which  are  specifically  referred 
to  by  section  32.  Those  forms,  or  forms  to 
the  like  effect,  are  to  be  used  in  all  cases  to 
which  they  are  applicable. 

The  forms  are  indicated  alphabetically, 
and  are  thus  described  in  the  schedule. 

A.  Summons  to  the  defendant  upon  an  in- 
formation or  complaint. 

B.  Wairant  wnere  the  summons  is  dis- 
obeyed. 

C.  Warrant  in  the  first  instance. 

D.  Warrant  of  committal  for  safe  custody 
during  an  adjournment  of  the  hearing. 

E.  Recognisance  for  the  appearance  of  the 
defendant,  where  the  case  is  a<$oumed,  or  not 
aft  once  proceeded  with.  Notice  of  such  recog- 
nizance to  be  given  to  the  defendant  and  his 
surety. 

F.  Cerlilicate  of  non-appeanmce  to  be  en- 
dorsed on  the  defendant's  recognizance. 


G.  (1.)  Summons  of  a  witness.  G.  (20 
Warrant  where  a  witness  has  not  obeyed  a 
summons.  G.  (3.)  Warrant  for  a  witness  in 
the  first  instance.  G.  (4.)  Commitment  of  a 
witness  for  refusing  to  be  sworn  or  to  give 
evidence. 

H.  Warrant  to  remand  a  defendant  when 
apprehended. 

I.  (1.)  Conviction  for  a  penalty  to  be  levied 
by  distress,  and  in  default  of  sufficient  distress. 
imprisonment.  L  (2.)  Conviction  for  a 
penalty,  and  in  default  of  payment  imprison- 
ment. I.  (3.)  Conviction  when  the  punish- 
ment is  by  imprisonment,  &c. ;  or  where  the 
issuing  of  a  distress  warrant  would  be  ruinous 
to  the  defendant  or  his  family,  or  it  appeal^ 
that  he  has  no  goods  whereon  to  levy  a 
distress. 

K.  (1.)  Order  for  payment  of  money  to  be 
levied  by  distress,  and  in  default  of  distreae 
imprisonment.  K.  (2.)  Order  for  payment  of 
money,  and  in  default  of  payment  imprisonment. 
K.  (3.)  Order  for  any  other  matter  where  the 
disobeying  of  it  is  punishable  with  imprison- 
ment^ 

L.  Order  of  dismissal  of  au  information  or 
complaint. 

M.  Certificate  of  dismissal. 

N.  (1).  Warrant  of  distress  upon  a  conviction 
for  a  penalty.  N.  (2.)  Warrant  of  distreaa 
upon  an  order  for  the  payment  of  mooey. 
N.  (3.)  Endorsement  in  backing  a  warrant  of 
distress.  N.  (4.)  Constable's  return  to  a  war^ 
rant  of  distress.  N.  (5.)  Warrant  of  commit- 
ment for  want  of  a  distress. 

O.  (1.)  Warrant  of  commitment  upon  a 
conviction  for  a  penalty  in  the  first  instance. 
O.  (2.)  Warrant  of  commitment  on  an  order  in 
the  first  instance. 

P.  (1.)  Warrant  of  commitment  on  a  convic- 
tion where  the  punishment  is  by  imprisonment 
P.  (2.)  Warrant  of  commitment  on  an  order 
where  the  disobeying  of  it  is  punishable  by  im- 
prisonment P.  (3.)  Warrant  of  distress  for 
costs  upon  a  conviction  where  the  offence  is 
punishaole  by  imprisonment.  P.  (4.)  Warrant 
of  distress  for  costs  upon  an  order  where  the 
disobeying  of  the  order  is  punishable  with  im- 
prisonment. P.  (5.)  Warrant  of  commitment 
for  want  of  distress  in  either  of  the  last  tiro 
cases. 

CI.  (1.)  Warrant  of  distress  for  costs  upon 
an  order  for  dismissal  of  an  information  or 
complaint.  Q.  (2.)  Warrant  of  commitmeot 
for  want  of  distress  in  the  last  case. 

R.  Certificate  of  clerk  of  the  peace  that  the 
costs  of  an  appeal  are  not  paid. 

S.  (1.)  Warrant  of  distress  for  costs  of  an 
appeal  against  a  conviction  or  order.  S.  (2.) 
Warrant  of  commitment  for  want  of  distress  in 
the  last  case. 

T.  Form  of  account  of  clerk  of  the  inslices 
at  petty  sessions,  and  of  the  keeper  of  the  nol 
or  House  of  Correction,  to  be  returned  monthly. 

Such  are  the  enactments  and  forms  ooii- 
tained  in  the  statutes  to  which  the  ifgn- 
lature  has  given  its  sanctioDj  under  the 
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superintendeace  of  the  Attorney-General, 
and  which,  whether  as  regards  the  ohjcct, 
the  sabject-matter,  or  the  Tariety  of  the  pro- 
lisioDS,  we  are  disposed  to  class  as  the  most 
important  measures  rdating  to  the  law 
^sed  in  the  last  Session  of  Parliament. 
The  epitome  of  the  acts  snhmttted  to  orar 
readers  has  necessarily  occupied  a  consider- 
ahle  space.  Many  future  opportunities  will 
anse  for  diseasing  the  provisions  in  detaiL 

BEFORM  IN  CHANCERY. 

THE  masters'    offices. — MR.    FARRER's 
OBSERVATIONS. 

Wb  resume  our  review  of  Master  Farrer*s 
pamphlet  on  the  proposed  alterations  in  the 
jurisdiction  and  practice  in  the  Masters' 
offices.  On  the  former  occasion  we  noticed 
the  improvements  which  the  Master  was  in- 
clined to  recommend,*  and  proceed  now  to 
his  observations  on  the  suggestions  made 
by  the  Law  Amendment  Society.  To  these 
we  shaH  add  some  extracts  from  the  Me- 
morial of  the  Metropolitan  and  Provincial 
Law  Association,  which  Mr.  Farrer  had  not 
aa  opportunity  of  seeing  before  the  publi- 
catioQ  of  his  pamphlet. 

The  Lftw  Review,^  which  has  authority 
to  publish  the  proceedings  of  the  Law 
Amendment  Society,  contains  the  Report  of 
the  Committee  on  Equity  on  the  reference 
made  to  that  Committee  "to  consider 
whether  any  and  what  improvement  can  be 
made  in  the  present  mode  of  proceeding  in 
the  Master's  Office."  The  Bieport  contains 
nine  su^esticms. 

The  first  b,— "  That  each  IVIaster  shall 
have  a  daily  list  of  causes,  and  that  each 
cause  shall  be  called  on  in  its  turn,  and  be 
proceeded  with  continuously  until  the  whole 
matter  capable  of  being  considered  and  dis- 
posed of  has  been  gone  through."  Upon 
this  the  Master  observes  tluit  the  syston 

proposed 
"Would  be  very  acceptable  to  the  Masters, 


coold  not  be  practically  carried  on  under  such 
a  system  as  should  render  attendance  in  the 
Master's  Office  compnlaaiy,  without  wfaidi  it 
would  be  of  Httle  value.    In  a  profession  m 
which  the  attendance  of  the  jjractitioners  ia  re- 
quired in  so  many  places,  it  may  wth  good 
reason  be  uq^  that  their  oonvensfiBce  must 
be  consulted,  so  &r  as  to  give  them  some  power 
to  choose  th^  times  of  proceeding  in  some  ot 
those  places ;  the  delect  in  the  present  system 
18,  not  that  they  possess  this  power,  but  that 
they  possess  it  without  some  control  to  prevent 
the  abuse  of  it.    This  suggestion,  whenever 
acted  upon,  must  be  preceded  by  orders  ea- 
fordng  a  great  change  in  the  manner  in  wh*A 
states  of  facts,  &c.,  are  brought  before  tha 
Matter;  oi,  if  the  expression  may  he  used,  us 
which  the  pleadings  are  conducted.    It  fre- 
quency happens  that  the  proceediogs  are  «ia- 
pended  by  the  imposability  of  proceeding  with- 
out anendments,  or  counter  states  of  facte,  or 
farther  evidence.    Indeed  it  has  btcQue  a  co»- 
mon  practice  to  leave  states  of  facU  in  the  office 
without  evidence,  and  then  to  attend  f(M-  the 
purpose  of  obtaining  (as  it  is  expressed)  the 
Master's  view  or  opinion  of  the  evidence  be 
wiU  requint      The   Master   might  (perhape 
ought)  to  refuse  to  proceed,and  tell  the  parties, 
*  It  is  your  duty  to  mrite  your  case  perfect ;  my 
duty  is  to  decide  upon  your  case  when  so  per- 
fected; it  is  net  my  duty  to  adwise  you  upon 
evidence.'     The  parties  say,  tbey  are  quite 
aware  of  that,  but  the  Mastee*  general  view 
would  be  a  great  accommodatioa  to  them,  pro- 
bably save  time  and  expense.    The   Master 
gives  way  under  protest,  diat  if,  when  the  case 
comes  before  him,  he  sheuld  reqjiire  fiurthe: 
evidence,  it  must  not  be  said  that  they  had  tolr 
lowed  his  opinion ;  thus  the  Master  becomes  a 
party  to  *  instructing  the  case/  " 


The  second  suggestion  is, — "That  the 
Master  shall  fix  a  time  for  the  disposal  each 
day  of  Jiia«cr«  of  course,''  &c. 

"This  is  open  to  objection,  Ist,  because 
there  are  no  matters  properly  of  course  m  the 
Master^  Office.  Many  matters  are  uideed 
easily  disposed  ot  but  it  never  can  be  said 
of  any  sort  of  proceeding  before  him  that  it 
is  of  coarse.  For  mstance,  applications  for 
time  to  answer,  to  amend  bills,  settling  inter- 
rogatories, &c.,  are,  generally,  easily  disposwi 


"Would  be  very  acceptable  to  the  Masters,  '^»t^"°'      „' JT' ^;if™^^  of  ^ffi 

and  would  be  a  great  relief  to  them  from  the  of,  but  ?^*  ^^q?^"*^^  T^d    Because  Se 
hearing  matters?:.^^^^^^  '"'  '        ^ 


i&tervais  between  the  attendances;  it  would 
also  be  a  saving  of  time.  But  the  objection  to 
it  consists  in  the  difficulty  in  carrying  it  into 
execution.  If  adopted  there  would  be  five  Su- 
perior Judges  and  ten  Masters  sitting  with 
caaaeHste.  The  inconvenience  and  difficulty 
arising  out  of  the  sitting  of  so  many  judges  and 
masters  at  the  same  time  would  be  very  much 
increased  by  the  Courts  sitting  at  Westminster 
during  the  terms.    It  is  feared,  that  business 


'  See  p.  317,  ante, 

*•  Law  Review,  vol.  6,  p.  308. 


present  system  works  well  m  regard  to  the 
matters  referred  to  as  matters  of  course;  it 
is  the  junior  clerk's  duty  to  give  warrants,  so 
that  they  shall  not  clash  with  other  busmcsi. 
This  requires  a  knowledge  of  the  wactice,  and 
acquaintance  with  the  causes  which  are  in  pro- 
gress before  the  Master.  The  proposed  r^ 
striction  migbt  be  inconvenient  to  the  prad*- 
tioners  without  any  benefit  to  the  suitors." 

The  Master  next  adverts  to  the  8th  &  9th 
suggestions,  haviag  objects  in  view  eae- 
tremely  important,  namely,  "  that  states  of 
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facts^  &c.,  and  evidence,  shall  be  made  com- 
plete within  a  proper  time,  and  that  no 
further  evidence  shall  be  received  after  the 
Master  has  given  his  opinion." 

'•  Whether  these  suggestions  propose  the 
best  remedies  for  the  evil  intended  to  be  re- 
moved may  be  subject  of  consideration,  but  it 
is  manifest  that  there  must  be  some  means  de- 
vised to  effect  the  object  aimed  at,  namely, 
*  the  making  of  states  of  facts  and  evidence  com^ 
plete.'  We  submit,  by  way  of  illustration  of 
our  meaning,  that  on  a  litigated  state  of  facts 
the  Master  might  direct  a  warrant  to  issue  to 
show  cause  why  he  should  not  proceed  without 
further  evidence,  or  why  he  should  not  allow 
or  disallow  a  state  of  facts.  If  no  cause  were 
shown,  then  the  Master  should  proceed,  and  no 
further  evidence  ought  to  be  received  or  amend- 
ment of  state  of  facts  made  without  leave  of  the 
Court,  as  is  the  case,  according  to  the  present 
practice,  after  the  warrant  to  prepare  the  report 
has  issued,  when  no  further  evidence  can  be 
received  or  claims  left  without  leave  of  the 
Court.  Such  a  show-cause  warrant  ought  to 
be  issuable  only  by  leave  of  the  Master,  to  pre- 
vent the  growth  of  a  practice  of  issuing  war- 
rants of  this  nature  on  all  occasions,  which  in 
many  cases  would  lead  to  useless  expense  by 
neeolessly  multiplying  warrants. 

"ITie  piecemeal,  desultory  manner  in  which 
evidence  is  now  given  is  often  unsatisfactory. 
There  are  in  some  cases  inter^'als  of  weeks  and 
months  between  the  leaving  of  affidavits  or  ex- 
amination  of  witnesses,  instead  of  (as  in  the 
Courts  of  Law)  the  whole  evidence  being  taken 
at  once.  If  the  Master  is  to  act  quasi  a  com- 
mon law  judge  and  jury,  the  proceeding  ought 
to  be  made  by  the  orders  of  the  Court  to  re- 
semble the  form  of  proceeding  in  the  Courts  of 
Law  as  much  as  is  practicable.  Reform  of  the 
loose  manner  of  pleading  (if  we  may  so  express 
ourselves)  and  giving  evidence  lies  at  the  root 
of  any  real  improvement  in  the  Master's  Office; 
without  such  reform  continuous  proceedings 
are  impracticable." 

The  Master  next  considers  two  other 
Eepoits  of  the  Law  Amendment  Society, 
contained  in  the  7th  volume  of  the  Law 
Beview,  and  particularly  the  leading  pro- 
position of  both  reports,  viz., — ''That  some 
causes  may  commence  in  the  Master's 
Office."  The  learned  writer  on  this  im- 
portant subject  thus  comments  : — 


parties  to  it,  great  inconvenience  might  arise 
by  proceedings  being  taken  in  the  absence  of 
sucn  interested  persons.  Proceedings  so  taken 
would  not  be  obligatory  upon  them.  The 
Court  looks  with  sreat  anxiety  to  see  that  all 
proper  parties  are  brought  before  it ;  the  power 
of  determining  who  are  the  proper  parties  is 
one  which  must  continue  with  the  Court  alone. 
'*  The  second  consideration  is,  the  form  and 
mode  of  pleading.  There  must  be  some  form, 
such  as  a  petition,  or  bill,  or  state  of  facts, 
which  ought  to  contain  a  statement  of  wills, 
deeds,  and  other  instruments,  with  proper 
allegations ;  to  this  there  must  be  an  answer  in 
some  regular  form  of  pleading.  Then  the 
Master  must  give  orders  or  directions  as  to  the 
proceedings  which  he  thinks  ought  to  be  taken 
before  him^ — in  other  words,  he  must  make  a 
(quasi)  decree :  this  would  be  necessary  to 
prevent  uncertainty  and  confusion  in  the  sub- 
sequent prosecution  of  the  suit.  Then  suppose 
any  of  the  parties  to  be  dissatisfied  with  the 
orders  or  directions  which  the  Master  gives,  as 
erroneous,  or  as  too  large,  or  as  too  limited,  he 
must  have  the  right  of  appealing  to  the  Coort. 
Few  cases  are  so  simple  as  not  to  offer  ques- 
tions as  to  the  proper  orders  and  directions. 
Though  the  appeal  might  be  oidy  upon  one 
point,  yet  the  whole  proceeding  must,  in  most, 
if  not  all,  causes  go  before  Uie  Court.  The 
Master  would  not  easily  in  some  cases  satisfy 
parties  upon  such  questions,  particularly  when 
it  is  considered,  that  he  would  not  be  assisted 
by  that  full  discussion  which  takes  place  in 
Court,  where  leading  and  junior  counsel  are 
heard. 

"  A  third  consideration  is,  ought  the  Master 
to  entertain  such  proceedings  as  might  be 
open  to  ])ieas  and  demurrers  ?  Certainly  not, 
would  be  the  answer  in  which  all  would  agree— 
appeal  from  his  decision  would  be  certain  in 
cases  of  pleas  and  demurrers. 

"A   fourth   consideration    is  the  difficulty 

which  there  would  be  in  defining  accurately  the 

class  of  causes  and  proceedings  that  should 

commence  in  the  Master's  Office.     Suppose  it 

to  be  proposed  to  confine  this  class  of  causes 

to  suits  for  the  administration  of  testators'  and 

intestates*  estates ;  though  some  of  these  are 

so  simple  as  that  one  form  of  decree  might  be 

applicable  to  them,  yet  sometimes  they  are  so 

complicated  as  to  require  a  decree  contaiiun^ 

special  orders  and  directions.    If  any  practice 

of  this  kind  be  introduced  it  must  be  in  the 

most  gradual  way.    It  must  begin  with  cases 

in  which  parties  can  and  do  consenL    But  it  U 

,  exceedingly  doubtful,  whether  any  plan  will 

"  If  so  great  a  change  can  be  effected,  it  j  work  so  well  as  that  in  which  the  judge  makes 

might  be  found  to  be  productive  of  consider-  ;  the  decree,  containing  all  necessary  orders  and 

able  saving,  both  of  time  and  expence ;    but  it '  directions,  and  the  Master  executes  them.     It 

18  a  change  of  th^  system  of  which  it  is  not  easy  I  might,  however,  be  useful  to  give  more  dis- 

to  say  how  it  would  work,  and  of  which  no  |  cretionary  power  to  the  Master,  so  as  to  enable 

AfIA  PSin    vritn     a»i«»  Mn««i«WA««MM    •'^.•^^t^..*^    *V_*     Zm.     1_Z *f  ^1 *_^  _  f . * * ^^^ 


one  can  with  any  confidence  predicate  that  it 
would  be  attended  with  successful  results. 

"  The  first  consideration  that  suggests  itself 
is  the  Question  of  parties.  Unless  the  suit  be 
properly  instituted  by  making  all  persons  in- 
terested, according  to  the  practice  of  the  Court, 


him,  if  the  propriety  for  any  new  inquiry,  cot 
in  the  decree,  should  arise,  to  allow  it  to  be 
gone  into,  and  to  introduce  it,  with  a  special 
submission  to  the  Court,  into  his  general  re* 
port.  It  is  of  the  highest  importance,  that  the 
decree  upon  which  all  future  proceedings  are 
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founded  should,  before  any  of  them  are  taken, 
be  as  perfect  as  possible^  and  as  satisfactory  as 
possible  to  the  parties.  The  most  experienced 
lawyers  will  insist,  that  it  is  impossible  to 
obtain  such  degree  of  perfection  and  satisfac- 
tion from  any  other  jurisdiction  than  the  Court 
itself/' 

On  this  head  of  proposed  improvements 
in  the  Masters*  Office,  we  extract  the  fol- 
lowing suggestions  from  the  recent  me- 
morial presented  to  the  Lord  Chancellor  by 
the  Equity  Committee  of  the  Metropolitan 
and  Provincial  Law  Association  : — 

**4.  That  a  primary  jurisdiction  should  be 
given  to  the  Master  in  all  cases  of  equitable 
account  in  which  the  accounting  parties  consent 
to  submit  to  such  jurisdiction ;  and  that  such 
jurisdiction  should  be  either  absolute  (except 
subject  to  an  appeal)  or  a  jurisdiction  to  enter- 
tain the  matter  without  order  of  reference,  but 
subject  to  confirmation  Kadi  further  direction  by 
the  Court. 

**The  same  principle  may  be  usefully  ap- 
plied to  all  that  class  of  cases,  in  which  a  refer- 
ence to  the  Master  is  almost  of  course,  such  as 
compromising  suits;  arrangements  when  the 
parties  interested  therein  are  not  sui  juris j  pro- 
posals for  marriage  of  wards,  and  for  sales  by 
private  contract,  power  for  parties  to  bid, 

"  [The  latter  practice,  first  appUed  to  the 
letting,  setting,  and  managing  by  receivers, 
and  lately  introduced  into  lunacy  and  ex- 
tended there,  has  been  of  great  benefit.] 
"5.  Also  primary  jurisdiction  for  the  ap- 
pointment of  new  trustees  where  there  is  no 
power  of  new  appointment  in  the  instrument 
creating  the  trust  or  none  capable  of  being  ex- 
ercised. 

"6.  Also  primary  jurisdiction  to  approve 
mintenance  and  guardian  for  infants. 

**  7.  Also  to  grant  stop  orders  on  funds  in 
Court ;  and  to  make  such  other  orders  as  may 
be  expedient  m  cases  where  parties  consent. 

"8.  To  take  the  consent  o{  married  women 
to  payments  out  of  Court  to  their  husbands. 
"  [With  regard  to  consent  where  married 
women  or  infante  are  interested,  the  Masters 
are  by  the  present  scheme  of  the  Court  pe- 
culiarly the  parties  to  protect  them ;  and  your 
memorialists  would  propose  that  all  consents 
for  married  women  and  cliildren  should  be 
binding  if  the  Master  by  his  signature  should 
sanction  such  consents.]" 

It  is  contended  by  the  advocates  of 
this  summary  jurisdiction,  that  whilst  its 
adoption  would  diminish  both  delay  and 
expense  in  the  several  classes  of  cases  above 
pointed  out,  the  pecuniary  interests  of  the 
profession  would  not  suffer;  on  the  con- 
trary, that  the  business  in  the  Court  of 
Chancery  would  largely  increase,  and  many 
snits  be  instituted  which  are  now  stifled  in 
the  outset  from  apprehension  of  inter- 
minable delay  and  ruinous  costs. 
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NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

IN  THE  PRB8SKT  SESSION  OP  PARLIAMENT. 

The  Statutes  effecting  alterations  in  the  Law 
passed  during  the  present  Session  of  Parlia- 
ment, printed  in  this  and  the  last  volume  of 
the  Legal  Observer,  are  as  follow : — 

Extending  Time  for  making  Railways,  35 
L.  O.  204. 

Regulating  the  Queen's  Prison,  ib.  555. 

North  American  Passengers,  ib.  581. 

Crown  and  Government  Security,  ib.  600. 

Oaths  in  Chancery,  p.  7,  ante. 

Stamp  Duties  Assimilation,  p.  8,  ante. 

Trial  of  Controverted  Elections,  p.  23,  ante. 

Removal  of  Aliens,  p.  182,  ante. 

Annual  Indemnity,  p.  221,  ante. 

Suspension  of  the  Habeas  Corpus  Act  (Ire- 
land), p.  280,  ante. 

Poor  Removal,  p.  293,  ante. 

Commons  Inclosure,  p.  324,  ante. 

Game  Certificates,  p.  341,  ante. 

Joint-Stock  Companies,  p.  357. 

liaw  of  Elections,  p.  377. 

Law  of  Bankruptcy,  p.  377. 

Administration  of  Justice  by  Magistrates  out 
of  Sessions,  p.  397* 

Administration  of  Criminal  Law,  p.  403. 

release  of  bankrupts. 

11  &  12  Vict.  c.  86. 

An   Act  to  empower  Commissioners  of  the 

Court  of  Bankruptcy  to  order  the  Release  of 

Bankrupts    from  Prison  in  certain   Cases, 

[31st  August,  1848.] 

1.  Commissioner  may  order  release  of  bank- 
rupt who  may  be  in  prison  for  debt  at  time  of 
obtaining  protection.—Vfhereaa  it  occasionally 
happens  that  persons  in  prison  for  debt  who 
have  been  adjudged  bankrupt,  and  who  have 
surrendered  to  their  fiats,  are  nevertheless  de- 
tained in  prison  during  the  proceedings  under 
the  bankruptcy,  which  occasions  great  incon- 
venience, and  it  also  occasionally  happens  that 
bankrupts  whose  certificates  have  been  refused 
are  taken  in  execution  by  creditors  who  have 
not  proved  their  debts  under  the  fiat,  and  are 
detained  in  prison,  and  are  unable  lo  obtain 
their  release  by  any  application  to  any  Court  of 
Justice;  and  it  is  expedient  to  empower  the 
Courts  of  Bankruptcy  to  release  such  persons, 
if  they  shaU  think  fit :  Be  it  enacted.  That 
where  any  person  has  been  adjudged  bankrupt, 
and  has  surrendered  to  his  fiat,  and  obtained 
his  protection  from  arrest,  pursuant  to  the 
practice  in  bankruptcy,  if  such  person  shall  be  in 
prison  for  debt  at  the  time  of  his  obtaining  such 
protection,  any  commissioner  acting  under  such 
fiat  may  order  his  inmiediate  release  from  prison, 
either  absolutely  or  upon  such  condition  as 

Y  5 
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such  commissioner  dudl  think  fit:  Provided 
always,  that  such  release  shall  in  nowise  affect 
any  rijjhts  of  the  creditor  at  whose  suit  he  may 
be  in  prison  against  the  debtor,  except  the  right 
of  detaining  him  in  prison  whilst  protected 
from  impriaoument  by  order  of  the  Court  of 
Bankraptcy. 

2.  Commissioner  may  order  release  of  bankrupt 
in  execution  under  a  capias  after  a  certain  term 
of  imprisonment. — And  be  it  enacted.  That  if 
any  Ixuikrupt  whose  last  examination  shall  have 
been  adjourned  sine  die,  or  whose  certificate 
shall  have  been  suspended  or  refused,  shall  be 
in  execution  or  be  taken  in  execution  under  a 
capias  ad  satisfaciendum  at  the  suit  of  any  cre- 
ditor who  might  have  proved  under  the  fiat, 
and  detained  in  prison,  any  connnissioner  act- 
ing under  his  fiat  may  order  his  release,  after 
he  shall  have  undergone  such  term  of  imprison- 
ment, not  exceeding  two  years,  as  to  such 
commissioner  may  seem  a  sufficient  punish- 
ment for  such  offences  as  he  may  appear  to 
such  commissioner  to  have  been  guilty  of. 


evidence  of  proclamations  of  fixes. 

11  &  12  Vict.  c.  70. 

An  Act  for  dispensing  with  the  Evidence  of  the 
Proclamation  on  Fines  levied  in  the  Court  of 
Common  Pleas  at  Westminster.  [31st  Aug. 
1848.] 

1.  Fines  leviedin  the  Court  of  Common  Pleas 
to  be  deemed  fines  with  proclamations, — ^Where- 
as, notwithstanding  all  fines  levied  in  the  Court 
of  Common  Pleas  at  Westminster  previously 
to  the  abolition  of  fines  were  levied  with  pro- 
clamations, yet  unneceBsary  trouble  and  ex- 
pense are  occasionally  incurred  by  parties  being 
required  to  procure  evidence  of  such  proclama- 
tions having  been  in  fact  made  :  Be  it  enacted, 
That  all  fines  heretofore  levied  in  the  said  Court 
of  Common  Pleas  shall  be  conclusively  deemed 
to  have  been  levied  with  proclamations,  and 
aball  have  the  force  and  effect  of  fines  with 
prodamatioRS. 

2.  Pending  proceedings  mot  to  be  ejected. — 
That  nothing  herein  contained  shall  extend  to  or 
afiTect  any  proceeding  at  law  or  in  equity  pend- 
ing at  the  time  of  the  passing  of  this  act. 

Z.  Not  to  eastend  to  fines  concerning  iands, 
Src,  possessed  vnder  adverse  titles,  A-c— That 
tiiis  act  shall  not  extend  to  any  fine  heretofore 
levied  of  or  concerning  any  Imds,  tenements, 
or  hereditaments  which  at  the  time  of  the  pas- 
ang  of  this  act  shall  be  actmlly  poeseaeea  or 
ODJoyed  by  any  person  or  persons  imder  a  title 
adverse  to  or  inconsistent  with  the  operation  of 
such  fine  if  levied  with  proclamations,  but  in 
all  such  cases  it  shall  be  necessary  for  all 
parties  alleging  that  such  fine  was  levied  with 
proclamations  to  prove  such  allegation  in  the 
■■me  manner  as  if  this  act  had  not  been  made. 

4.  That  this  act  may  be  amended  orrepealed 
br  any  act  to  be  passed  in  dns  pceeent  seasien 
offiariiaiiMnt. 


PBACTICE  AT  THE  JUDGES' 
CHAMBEBS. 

In  the  last  two  numbers  we  noticed  the 
question  under  discussion,  regarding  the  at- 
tendance of  the  Chief  Justices  and  Chief 
Baron  at  Chambers,  and  have  pointed  out 
the  means  of  reducing  the  extent  of  the 
business  by  which  the  judges  are  oppressed 
during  a  considerable  portion  of  the  year. 
If  three-fourths  of  that  business  were  trans- 
ferred, as  ought  to  be  the  case,  to  the  ISIasters 
of  the  Courts,  the  remainder  could  be  dis- 
patched by  the  Puisne  Judges,  without  in- 
convenience to  themselves,  and  without 
calling  on  the  Chiefs  to  take  any  share  of  it. 
Having  given  the  letter  of  the  Lord  Chief 
Justice  on  the  one  hand,  we  now  add  that 
of  Mr.  Justice  Coleridge  on  the  other. 

We  understand  that  Chief  Justice  Wilde 
has  given  much  time  and  most  patient  at- 
tention to  all  the  applications  which  hare 
come  before  him  at  chambers. 

"  Heath's^court,  Sept.  3, 1S48. 
*'  My  dear  Attorney-General, — My  attentioa 
has  been  called  this  morning  to  the  Times'  re- 
port of  a  speech  made  by  you,  and  a  letter  from 
the  Lord  Chief  Justice  of  the  Common  Fleas, 
utsed  by  you  in  the  House  of  Commons  on 
Friday  last.    I  am  personally  interested  in  hath, 
because  if  the  view  there  presented  be  correct, 
I  am  the  judge  now  in  default,  and  who  ougbt 
to  be  in  attendance  at  chambers.    Having  seen 
no  authorized  copy  of  the  letter,  it  wiQ  be 
better  for  me  to  make  no  direct  communication 
on  what  may  be  an  incorrect  report,  bat  to 
state  as  accurately  as  I  can  from  lecoUectian 
the  facts  of  the  case,  and  I  have  this  advantage, 
that  I  was  present  at  the  meeting  lefenred  to, 
took  part  in  the  discnssion,  and  have  had  oc- 
casion to  refresh  my  memory  on  the  subject 
It  is  petfectlv  correct  that  unm  1838  it  ^'as  not 
considered  the  duty  of  any  judge  to  attend  in 
town  daring  the  long  vacation.    At  a  meeting 
of  the  judges  either  in  that  year  or  the  preced- 
ing winter,  the  subject  was  taken  into  coasida'- 
ation,  and  a  resolution  was  come  to  that  for  the 
fiitiife  the  junior  judge  who  had  not  ooee  per- 
formed the  duty  should  in  every  year  nadeitake 
the  attendance  at  chambers  dmng  tiie  kng 
vacation.    In  the  course  of  the  discussion  it 
was    distinctly  considered  whether  the  chief 
justice  and  the  chief  baron  should  attend  in 
town,  and  it  was  without  any  division  resolved 
in  the  affirmative,  on  the  gnrand  that  as  we 
were  all  undertaking  a  new  duty  iBcmibent  on 
none  of  us  when  appoaHed,  mete  w«s  no  oc- 
casion for  exempting  them,  and  &e  raAer  m 
they  in  their  turn,  and  according  to  aenienly 
only  of  appointment,  claimed  to  take  the  cham- 
ber business  during  the  cireuits— the  pnctice 
as  to  both  having  grown  out  of  the  same  di" 
cumstance-^he  appointment  of  llireeadifitional 
judges.    Lord  Demnan  and  ^e  late  Lord  Chief 
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Justice  wen  both  prcflent,  and,  speaking  from 
recoUectioo,  I  am  certain  that  neither  of  them 
expressed  any  dissent.  Lord  Abinger  was  not 
present,  and  he  did  dissent  from  the  whole  re- 
solution, and  decided  that  he  would  not  be 
bound  by  it ;  not,  however,  because  he  took 
any  distinction  between  the  chiefs  and  the 
puisne  judges,  but  because  be  thought  that 
some  recreation  and  cessation  from  labour  were 
necessary  for  every  tudge  in  every  year,  and 
that  he  was  not  callea  on  to  add  spontaneously 
to  the  duties  which  he  had  undertaken  on  his 
appointment.  He  died  before  it  came  to  his 
torn ;  and  whether  he  would  have  adhered  to 
his  resdution  of  course  cannot  be  known.  I 
tt-as  not  aware  that  any  judge  who  was  present 
at  the  framing  of  the  rule  had  ever  expressed  a 
doubt  as  to  its  construction  or  operation,  and  I 
had  only  heard  in  so  vague  a  way,  before  the 
circuit,  of  the  Lord  Chief  Justice  of  the  Com- 
mon Pleas  questioniDg  it,  as  to  make  me  think 
it  probable  Iw  might  take  the  opinion  of  the 
judges  upon  it.  This  not  being  done,  I  con- 
cluded that  no  difficulty  could  be  made.  I  left 
town  under  that  impression;  nor  was  I  in- 
formed until  the  end  of  the  circuit  that  the 
chambers  would  be  left  unprovided.  When, 
according  to  a  plainly  expressed  rule  my  time 
shall  come,  I  trust  I  will  not  be  found  absent 
from  vaj  poet.  At  present  I  sav  nothing  of  the 
exhaustion  consequent  on  a  laoorious  canniiL 
becuse  I  am  unwilling,  by  acquiescenoe  in  tlS 
new  which  the  Lord  Chancellor  takes  of  it,  to 
affect  the  interests  of  the  puisne  judges  in  a 
matter  of  no  small  importance  to  their  comfort 
and  health.  I  should  be  obliged  to  you,  in 
your  place,  to  give  this  communication  the 
same  publicity  which  you  have  given  to  the 
letter  of  the  Lord  Chief  Justice,  and  I  sfaaU 
«eBd  a  copy  of  it  to  the  Lord  ChaooeUor.— I 
semain,  my  dear  Attorney-General^  yours  very 
tnriy. 

"  S.  T.  Coleridge. 
"The  Attorney-General,  M.  P.,  &c." 


EXCROACBTMENTS  ON  THE  RIGHTS 
OF  THE  PROFESSION. 

1VOTARIK8   PUBLIC. 

,  ^E  recently  iioticed  an  instance  of  tbose 
>in«»»s  of  profcaBional  rights  which  are 
eonstntly  taking  place,  in  the  case  of  the 
appointment  of  tmqualified  persons  to  the 
^ce  of  Receiver  of  Droits  of  Admiralty.* 
"ere  the  duties  of  the  office  confined  to 
^natters  not  usually  performed  by  profes- 
«onal  men,  wc  might  let  the  complmnt 
!»««>— though  we  think  it  is  the  duty  a[ 
f^mwaA  to  del^ate  to  professioual  men, 
"»tHd  of  Others,  the  execution  of  the 
Po^rs  conferred  by  acts  of  parlianent, 
though  not  strictly  of  a  legal  character. 

■  See  p.  297,  ante. 


But  vfhete  the  duties  are  suck  as  have 
hitherto  been  performed  by  attorneys,  or  by 
notaries  public,  who  are  obliged  to  under^ 
a  long  and  expensive  term  of  qualification,^ 
we  think  it  is  most  impolitic,  as  well  as  un- 
just, to  supersede  them,  and  appoint  deiJers 
and  chapmen  in  their  stead.  The  interest 
of  the  public  requires  that  the  learning  and 
respectability  of  the  members  of  the  pro- 
fession should  be  encouraged,  and  their 
rights  and  interests  protected.  The  mis. 
fortune  to  the  public,  as  well  as  the  profes- 
sion, is,  that  the  recommendations  of  the 
supporters  of  party  politicians  are  preferred 
to  the  claims  of  pn^Bssional  merit.  The 
furtherance  of  some  abominable  political  job 
is  generally  at  the  root  of  the  mischievous 
invasions  of  professional  rights  which  we 
have  had  snch  frequent  occasion  to  notice. 

The  grievance  we  now  refer  to  arises 
under  the  9  &  10  Vict.  c.  99,  "  for  con- 
soiidating  and  amending  the  Laws  relating 
to  Wredc  and  Salvage,*'  in  carrying  out 
which  act  several  unprofessional  persons 
have  been  appointed  by  the  Receivev- 
€reneralto  act  under  him  under  the  style 
of  "ReoaveraofDroitsof  Adminlfy."  By 
the  16th  section  great  powers  are  conferred 
upon  such  Receivers  in  the  examinatiQa 
upon  oath  of  masters  of  vessels  whose  ships 
may  he  or  may  have  been  in  distress. 

It  is  manifest  that  the  notaries  public  sua 
the  only  proper  persons  to  be  employed  ia 
taking  such  examinations.  They  Wve  beeA 
long  aecnstoned  to  the  dischari^  »£  soch 
duties,  and  perform  them  sstisfectorily.  It 
is  true  that  the  masters  of  veaaek  may,  not- 
withstanding the  examination  before  ihe 
Admiralty  Receiver,  resort  to  the  Notary  &X 
other  purposes,  but  where  they  have  been 
examined  upon  oath  by  the  Receiver,  the 
masters  will  in  general  not  deem  it  requisite 
to  appear  before  a  notary  public  to  note 
their  protests  according  to  the  andent  and 
estabhshed  custom.  These  protests  are 
usually  drawn  up  with  great  care  and  ae» 
curacy,  and  if  fiiith  and  confidence  are  to 
be  reposed  in  formaUties,  it  is  essential  thej 
should  be  attested  by  men  of  unqoestionablo 
character  and  ability. 

It  is  a  great  hardship  upon  notaries  public 
that  tradesmen  should  be  appointed  to  the 
office  (^  "Receivers  of  Droits  of  Admiralty,** 
and  thereby  be  enabled  to  exercise  the 
powers  conferred  by  the  16th  section  of  ih/t 
"Wreck  and  Sal^  Act,"  inasmaeh  as 
such  tradesmen  are  at  once  placed  upon 
an  equality  with  notaries  public,  without 


*  In  the  seaports  those  professions  are  ire* 
queatly  comtbined* 
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being  subject  to  the  expenses  which  are 
borne  by  the  latter  in  exercismg  their 
duties.  flHBI 

We  invite  our  correspondents  in  the  sea- 
ports to  communicate  the  instances  within 
their  knowledge  of  improper  appointments 
of  these  Receivers,  and  when  a  sufficient 
number  of  cases  have  been  collected,  we 
have  no  doubt  the  matter  will  be  taken 
up. 

DIGESTING   AND    NOTING   UP 
CASES. 

Our  readers  will  have  observed,  that  in 
the  Analytical  Digest  of  Cases  reported  in 
all  the  Courts,  we  add  to  each  decision  the 
Cases  cited  in  the  Judgment.  We  have  not 
deemed  it  necessary  to  give  the  cases  re- 
ferred by  counsel,  many  of  which  have  only 
a  remote  bearing  on  the  point  in  question ; 
but  the  prior  authorities  to  which  the  Court 
refers,  are  of  course  important,  and  these 
are  carefully  noted. 

Classified  as  are  the  several  decisions  in 
the  respective  Courts  for  convenient  refer- 
ence,— a  complete  section  being  generally 
comprised  in  each  number, — ^it  is  gratifying 
to  learn  that  the  plan  which  has  been 
adopted  for  the  last  three  years  is  found  use- 
ful, both  to  the  practitioner  and  the  student, 
and  supplying  whatever  may  be  wanted  in 
our  original  Reports. 

A  publication  has  been  recently  com- 
menced, called  the  "  Equity  Case  Reference 
Table,'*  intended  as  an  aid  to  "  noting  up  " 
the  current  cases  decided  in  the  English 
Courts  of  Equity.* 

The  writer  in  his  preface  states,  that — 

"This  Table,  which  is  compiled  with  the  view 
of  facilitating  and  reducing  to  a  mechanical 
oneration,  capable  of  being  undertaken  by 
clerks  of  ordinary  capacity,  the  useful  but 
tedious  process  of  'noting  up'  the  current  cases, 
is  proposed  to  be  published  at  inter\'al8,  as  soon 
as  may  be  after  the  appearance  of  each  new 
number  of  the  Chancery  Reports. 

**To  use  the  Table  for  the  purpose  for  which 
it  is  designed,  it  is  only  necessary  to  comply 
with  the  directions  at  the  headings  of  the  se- 
veral columns. 

"The  cases  referred  to  in  the  second  column 
are  selected  from  those  cited  in  the  arguments 
of  counsel,  and  the  decisions  of  the  Courts 
upon  the  corresponding  cases  in  the  first 
colunm,  with  the  occasional  addition  of  such 
further  authorities  of  importance  bearing  upon 
the  adjudicated  points  as  may  happen  to  fall 
under  the  compiler's  observation." 

*  Published  by  C.  Reader,  29,  Bell  Yard. 


Our  Analytical  Digest  ytpl,  we  think, 
supply  the  desideratum  to  which  the  learned 
annotator  refers.  We  nevertheless  wish  him 
success  in  his  undertaking. 


IVIETROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

STATUS   OF  ATTORNEYS. 

Referring  to  the  Annual  Report  of  the 
Committee  of  Management  of  this  Associa- 
tion, and  the  series  of  Questions  or  Topics 
of  Inquiry  on  the  Status  of  Attorneys,* 
which  we  lately  printed,  we  trust  that  these 
questions  will  be  very  generally  answered, 
not  only  by  the  members  of  the  association, 
but  by  other  members  of  the  professbn,— 
each  replying  to  such  parts  as  may  come 
^vithin  the  range  of  his  own  knowledge  or 
experience.  The  Committee  ought  to  be 
promptly  supported  in  their  labours  by 
their  brethren  in  general.  The  communi- 
cations which  may  be  made  in  answer  to 
these  queries  will  show  the  extent  of  the 
co-operation  on  which  the  Committee  mav 
depend.  We  know  how  busy  each  man  is 
in  the  affairs  of  his  clients,  and  how  gene- 
rally true  it  is  amongst  lawyers,  as  otbera, 
"  that  what  is  every  body's  business  is  no- 
body's ;"  yet  on  this  occasion  we  hope  there 
will  be  no.,.unwillingness  to  promote  the 
good  cause.  Whilst  thus  exhorting  our 
readers  to  come  forward,  we  shall  willingly 
give  publicity  to  their  contributions  to  the 
general  stock,  through  the  medium  of  our 
pages,  and  shall  gladly  lend  our  aid  towards 
the  redress  of  the  grievances  complained  of. 


TAXES  ON  JUSTICE. 

To  the  Editor  of  the  Legal  Observer. 

Sir,— You  havcoftcn  forciblycaUed  attention 
to  those  heavy  burdens  borne  by  the  Suitors  in 
Chancery,  on  which  a  Conunittee  of  the  Com- 
mons has  now  been  sitting  for  two  sessions. 
Nothing  practical  has  yet  been  effected  towards 
the  relief  of  the  suitors,  who  are  still  required 
to  pay  the  salaries  of  the  Lord  Chancellor  and 
the  two  Vice-Chancellors,  of  the  Masters  in 
Chancery,  and  other  officers  of  the  Court,  be- 
sides salaries  and  compensation  to  the  officers 
of  the  Six  Clerks'  Office,  which  hwt  salaries  «od 
compensations  alone  amount  to  70,000/.  *  J*f* 

The  toul  sum  paid  out  of  the  Suitors'  Fiffld, 
and  the  fees  levied  on  the  suitors  in  1847»  m 
appears  by  the  Accountant-General's  Account, 
was    for    the  whole  of  the  above  purposes, 


•  See  the  Topics,  p.  222,  and  the  Report,  pp. 
302,  343,  ante. 
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20^,654/.  Ss.  2d.  The  amount  of  fees  levied  on 
the  suitors  alone  in  1847>  was  137,293/.  I7s,  7d, 

It  appears  from  the  Accountant-General's 
Account  for  1842,  printed  by  the  House  of 
Commons  in  1843,  that  the  charges  on  the 
suitors  levied  by  fees  in  1842,  amounted  to 
54,600/.  onjy,  and  that  in  the  followinjj  year, 
1843,  the  charges  so  levied  had  increased  to 
142,765/.  13*.,  hcinjf  an  increase  of  charp^es 
levied  by  fees  on  the  suitors,  of  8S,l65/.  12*.  8rf. 
in  that  year  alone. 

The  present  Ix)rd  Chancellor,  Lord  Cotten- 
ham,  on  throwing  out  Lord  Lyndhursi's 
Charity  Trusts'  Bill  oi)ser\'ed,  in  reference  to 
these  compensations,  that  in  his  opinion  the 
time  had  arrived  when  parliament  must  find  it 
necessary  to  relieve  the  suitors  in  the  Court  of 
Chancery  from  the  burden  to  which  they  were 
rendered  liable.  It  was  incumbent  on  the 
public  to  relieve  the  suitor  not  only  from  many 
of  the  fees  now  charged  upon  him,  but  also 
from  all  cliarges  and  compensations  to  officers. 

The  Suitors'  Funds  arising  from  unclaimed 
dividends,  amount  to  3,000,000/.  Some  part 
of  this  fund  might  well  be  employed  in  buying 
up  the  compensations  awarded  for  abolished 
offices.  The  parties  entitled  to  the  compensa- 
tioQs  will,  nn  doubt,  readily  assent  to  reasonable 
inquiry  at  the  treasury,  or  at  all  events,  let  the 
30,000/.  a  year  of  the  surplus  dividends  arising 
from  the  3,000,000/.  be  employed  in  the  relief 
of  the  present  suitors.  Why  should  the  bur- 
den of  these  compensations  fall  entirely  upon 
the  suitors  of  the  present  day,  instead  of  being 
distributed  over  a  period  of  sufficient  extent  to 
render  the  burden  light.  R. 


MOOT  POINTS. 

CONVEYANCE  WITHOUT   CONSIDERATION. 

To  the  Editor  of  the  Legal  Observer, 
i  Sir,— Without  the  slightest  desire  to  main- 


tain an  erroneous  opinion  formed  rather  hastily 
on  the  question  propounded  by  Civis,  p.  309, 
as  to  the  effect  of  a  fine  levied  without  consider- 
ation, I  hope  you  will  pardon  my  attempt  to 
explain  the  grounds  upon  which  1  ventured  to 
answer  his  query. 

A  fine  in  its  nature  comprehends  two  ideas  : 
one,  that .  the  party  making  the  acknowledg- 
ment had  an  estate  to  convey ;  secondly,  that 
a  controversy  existed  as  to  the  right  to  the  pro- 
perty conveyed.  The  concord  acknowledges 
the  right  to  be  in  the  complainant,  and  further, 
all  parties,  privies  and  strangers,  are  concluded 
by  the  fine,  unless  within  five  years  after  pro- 
clamation they  interpose  their  claim,  except 
under  certain  disabilities. 

Conveyances  are  the  acts  of  the  parties. 
Fines  are  the  act  of  a  Court  of  Record,  and 
binding  upon  the  parties  without  any  pecu- 
niaiy  consideration  moving  them.  The  Statute 
of  Elizabeth  was  passed  to  protect  purchasers 
{bond fide)  agsunst  mere  voluntary  conveyances, 
and,  as  I  conceive,  not  to  give  the  cognizor  a 
right  to  re-open  and  again  dispute  a  question 
which  the  fine  had  solemnly  concluded. 

What  the  intelligent  writer  at  page  365, 
ante,  means  by  saying,  that  a  fine  levied  in 
consideration  of  the  Statute  of  Elizabeth  is  in- 
operative, I  cannot  exactly  ascertain,  not  hav- 
ing the  cases  he  refers  to  before  me ;  but  if  he 
means  to  say  that  it  has  been  judicially  decided 
by  the  cases  referred  to,  that  a  fine  has 
been  set  aside  for  want  of  a  valuable 
consideration,  then  I  confess  1  am  wrong  in 
my  view  of  the  matter,  and  shall  be  glad  to  be 
set  right. 

Supposing  I  am  wrong  in  my  conclusion,  it 
would  appear  that  if  a  party  taking  a  voluntary 
conveyance  himself,  sell  the  same  for  a  valuable 
consideration,  the  prior  conveyance  cannot 
afterwards  be  treated  as  void,  so  as  to  defeat 
the  right  of  the  lant  purchaser.  2  Vernon,  44 ; 
1  Meriv.  633 ;  19  Ves.  218.  T.  W\  H. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

REPORTED  BY  BARRISTERS  OP  THE  SEVERAL  COURTS. 


^tce'Ctanctllor  of  enslanjd. 

Hitchcock  V.  Duke  of  Buckingham,    July  13, 

1848. 

ANSWER.  —  EXCBPTIONS.  —  IMPERTINENCE. 

An  auctioneer's  list  of  timber,  on  an  estate, 

ut  out  in  the  schedule  to  an  answer,  in 

answer  to  the  interrogatory  whether  any 

and  what  timber  had  been  cut  down,  is  im- 

pertinent,  although  the  remaining  portion 

of  the  schedule  is  pertinent,  and  the  answer 

is  in  itself  sufficient. 

In  this  case  exceptions  had  been  taken  to  the 

answer  of  a  defendant  on  the  ground  that  one 

of  the  schedules  to  the  answer  set  forth  a 

transcript  of  the  auctioneer's  list  of  timber  on 

sn  estate  as  being  one  of  a  list  of  documents  in 

the  possession  of  the  defendant.    The  Master 

overruled  the  exception,  and  exceptions  were 

taken  to  his  report. 


Mr.  Glasse,  for  the  exceptions,  contended 
that  the  schedule,  although  impertinent  in  part 
only,  was  still  sufficiently  impertinent  to  war- 
rant exceptions  being  taken,  citing  Byde  v. 
Masterman,  1  Cr.  &  Phil.  265,  and  Boyd  v. 
Boydy  an  unreported  case  before  the  Vice- 
Chancellor  and  Lord  Chancellor. 

Mr.  Elmsley,  contra.  The  interrogatory 
asked  whether  any  and  what  portion  of  the 
timber  had  been  cut  down»  and  it  wm  impos- 
sible to  answer  that  fully  without  setting  forth 
a  list.  Wagstaffv.  Bryan,  1  Ruse.  &  Myl.  28  ; 
Tench  v.  Cheese,  1  Beav.  571.  It  had  been 
laid  down  by  Lord  Eldon  and  other  judges 
that  when  the  pertinent  and  the  impertinent 
were  so  mixed  up  as  not  to  be  severed,  and  the 
answer  was  sufficient,  the  whole  was  to  be 
taken  as  pertinent.  That  rule  applied  here, 
where  it  was  admitted  that  a  portion  only  was 
impertinent 
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's  Bench. 


The  Vice-CkanceUor  said,  in  tha  case  of 
Bojfd  V.  Boyc^,  there  were  whole  pages  taken  up 
with  lists  of  letters,  such  as  "A.  to  jB./'  "B.  to 
A.,"  See,  which  were  clearly  of  no  use,  and  he 
should  like  to  have  known  exactly  what  the 
Lord  Chancellor  said  in  that  case.  It  appeared 
to  him,  however,  that  it  was  quite  wrong  to  set 
out  catalogues  in  the  schedule.  Mr.  Elmsley 
endeavoured  to  shelter  himself  under  a  decision 
of  Lord  Eldon's,  where  he  said,  that  where  an 
answer  set  forth  matter  which  was  material  and 
matter  which  was  immaterial,  unless  you  could 
at  once  separate  the  two,  the  whole  was  to  be 
considered  as  immaterial.  Mr.  Elmsley  had 
very  inpreoiously  put  the  exact  converse  of  that 
principle  as  the  rule,  and  in  effect  said,  that 
because  some  good  was  mixed  up  with  bad 
the  whole  was  good.  He  rather  thought  that 
adhering  to  the  rule  laid  down  by  Lord  Eldon, 
and  adopted,  as  he  understood  it,  bv  the  Lord 
Chancellor  in  Boyd  v.  Bojfd,  he  should  not 
allow  the  answer  in  the  form  in  which  the 
Master  had  allowed  it,  and  the  exceptions  to 
the  Master's  report  must  therefore  be  allowed. 


Vitt^iKnttllox  WimitX  aSriwc. 

Exparte  Pearl,  in  re  Maya's  Will  and    the 
Thtstee  Act.    March  24,  1848. 

LIFE   INTEREST. 

•    A  testator  gave  the  interest  of  stock  to  a  lady 
(who  €{fterwards  married)  for  her  life,  and 
after  her  death,  directed  the  capital  to  form 
part  of  the  residue  of  his  estate.    She  and 
her  husband  assigned  the  life  interest,  and 
the  fund  having  been  paid  into  Court  under 
the  statute  10  4-  II  Vict.  c.  96,  the  assignee 
petitioned  for  payment  of  the  dividends 
during  the  life  of  the  wife.     The  petition 
was  not  served  on  the  residuary  legatees. 
The  Court  would  not  give  the  costs  of  the 
petition  out  of  the  cental, 
A  TESTATOR  by  his  will  bequeathed  to  his 
trustees  a  sufficient  smn  of  3  per  cent,  consols, 
to  produce  an  annuity  of  1002.  a  year,  and  di- 
rected that  this  annuity  should  be  paid  to 
Harriet  Pegden,  for  life,  and  that  the  capital 
should,  after  his  death,  form  a  part  of  his  resi- 
duary estate.  In  1834,  the  executors  transferred 
a  competent  sum  of  3  per  cent,  consols  into 
the  names  of  three  gentlemen  of  the  name  of 
Brown.    In  1835,  Harriet  Pegden  married  Mr. 
Brokensfair;    and    in  1841,  Mr.  and    Mrs. 
Brokenshir  assigned  the  annoity  toMr.  Peart, 
the  petitioner.     The  Messrs.  Brown  having 
tnuisferred  the  sum  of  consols  invested  in  the 
names  into  Court,  under  the  10  &  11  Vict,  c 
06;  Mr.  Peart  presented  a  petition,  praying 
for  the  pa]pBent  of  the  costs  of  the  petition  out 
of  the  capital,  and  the  payment  to  himself  of 
the  dividends  of  the  remaining  capital  during 
the  life  of  Mrs.  Brokenshir.    No  persons  in- 
terested under  the  will  were  served  with  the 
petition. 

Mr.  Mogon  appeared  for  the  petitioner. 
P  His  Honour  said,  he  would  not  deal  with  the 
ca^tal  in  the  absence  of  the  legatees.  The  only 


ordfflr  he  coidd  nake  would  be  for  the  payment 
of  the  dividends  to  the  petitioner  during  the 
joint  lives  of  Mr.  and  Mrs.  Brokenriiir. 

<liictn'«  39eart. 

(Before  the  Four  Judges.) 

The  Queen  on  the  prosecution  of  Bridge  v.  Jh 
Commissioners  of  the  Woods  and  Forests. 

MANDAMUS. — NOTICE  TO  TAKE  LANDS  MAT 
BE  EQUIVALENT  TO  A  CONTRACT  TO 
TAKE    THEM. 

The  Commissioners  of  the  Woods  and  Forests 
are  not,  under  the  9  4*  1^  Vict.  c.  38,  f/ie 
Battersea  Park  Act  J  to  be  considered  as 
directly  representing  the  Queen,  and  there- 
fore as  incapable  of  having  a  maudazuu 
issued  to  them  in  respect  of  matters  done 
under  the  provisions  of  that  act. 

A  notice  given  by  the  eommieskmers  under 
that  act  of  their  intention  to  take  the  lad 
of  a  private  individual,  entitles  him  to  hate 
compensation  assessed  for  the  same,  al- 
though no  further  proceeding  beyond  the 
notice  has  been  taken. 

In  this  case  the  defendants  had,  under  the 
provisions  of  the  9  &  10  Vict.  c.  38,  (the 
Battersea  Park  Act,)  given  the  prosecutor,  in 
October,  1846,  notice  of  their  intention  to  take 
certain  land  of  his  for  the  purposes  of  forming 
part  of  the  park.  They  had  never  since  taken 
any  further  proceeding  in  the  matter.  He  ap- 
plied for  compensation  under  the  act,  but  as 
they  did  not  grant  his  application,  nor  do  any- 
thing which  was  necessary  for  the  poipose  of 
ascertaining  the  amount  properly  due,  he  ap- 
plied for  a  rule  for  a  mandamus  to  command 
them  to  issue  their  warrant  for  assembling  a 
ju^  to  assess  that  amounL 

TheAttomey'Generalajidldr.Welsbyti^owed 
cause  against  the  rule.  First,  The  commis- 
sioners represent  the  Queen  in  this  matter,  and 
consequently  no  mandamus  can  issue  to  them. 
Re  Powell,*^  for  their  authoritv  under  the  Bat- 
tersea Park  Act  is  to  take  lands  *^  on  behalf  of 
her  Majesty,"  and  not  in  any  other  character. 
Secondly,  the  conmiissioners  are  not  shown  to 
have  funds,  out  of  which  the  damages  claimed 
can  be  paid ;  and  thirdly,  there  watno  justifica- 
tion for  issuing  the  writ,  as  the  land  has  not  in 
fact  been  taken.  The  mere  notice  to  take  the 
land  does  not  form  a  ground  for  claim  of  da- 
mages, for  this  is  a  public  undertaking  and  is 
not  like  a  oarliamentary  contract  made  by  pri- 
vate individuals  for  their  own  benefit,  in  which 
case  it  is  conceded,  that  they  may  be  conclu- 
sively bound  by  a  notice  under  their  act.  Black" 
mare  v.  The  Qkanoryemshire  Canal  Coi^pemy^ 
Sir  F.  Thesiger  in  support  of  tlie  rule.  The 
commissioners  here  do  not  represent  the  Quetoi 
as  in  the  case  dted.  The  notice  given  in  tius 
case  M  a  coBtract,  and  as  Ihe  oommiBsioBm 
have,  vnder  this  ctatule,  an  optkm  to  eaemsB 
their  powers  within  fifs  years,  ifaor  nedoe  in 
fact  eaccfaides  the  proaecntor  finon  may  power  flf 
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freely  dealing  urith  his  land  during  that  period. 
This  is  clearly  a  ^rouxid  for  compensatioB.  If 
the  coBunissioiiers  have  bo  fonds,  the  payment 
may  Dot  be  enforcible,  [bBt  that  is  bo  l^gal 
answer  to  a  claim  to  have  the  damages  asoer* 
tained. 

Cnr»  acL  vult. 
Lord  Denman,  C.  J.  In  this  case  anile  had 
been  obtained  for  a  mandamus  to  issue  to  the 
defendants,  commanding  them  to  issne  a  war- 
rant for  the  purpose  of  assembling  a  jury  to 
assess  compensation  to  the  prosecutor  for  lands 
vhich  the  defendants  had  given  him  notice  of 
their  intention  to  take  under  the  provisions  of 
the  9  &  10  Vict.  c.  38,  for  the  purpose  of 
forming  part  of  the  intended  Battersea  Park. 
Several  objections  were  made  to  this  writ.  In 
the  first  place  it  was  contended  that  the  writ 
could  not  issue,  because  it  must  be  directlv  ad- 
dressed to  her  Majesty,  and  therefore  coula  not 
be  enforced.  We  do  not  think  that  this  ob- 
jection is  well-founded.  The  Conmiissionerfl 
are  public  officers  invested  with  certain  powers 
to  discharge  certain  public  duties.  In  exer- 
cising these  powers  they  may  do  that  which 
may  affect  the  rights  of  private  persons  who 
are  entitled  to  compensatioa,  and  we  think  this 
a  proper  mode  of  enforcing  it.  The  case  of 
£.  V.  iWe//«  was  quoted  in  support  of  this 
first  obiection,  but  we  do  not  think  that  it  is 
applicable,  ibr  that  case  related  to  the  manor 
of  IUchm<md,  and  we  thought  that  the  Queen 
was  the  lady  of  that  manor,  though  for  the 
purposes  of  maaagement,  and  fcNr  those  pur- 
poses alone,  it  was  vested  in  the  Commissioners 
of  Woods  and  Forests.  As  the  writ,  if  issued 
at  all,  must  have  been  issued  to  the  lady  of  the 
manor,  and  as  the  Queen  herself  was  that  lady, 
of  coarse  the  writ  could  not  go«  That  circum- 
stance does  not  exist  here,  and  therefore  that 
case  does  not  apply  to  the  present.  The  second 
objection  to  the  issuing  of  this  writ  was,  that 
the  commissioners  had  merely  served  the  ap- 
plicant with  notice  of  their  intention  to  take  ms 
und,  but  had  not  proceeded  any  farther  in  the 
matter.  The  answer  given  to  that  objection  by 
the  prosecutor's  compel,  we  think  decisive. 
The  notice  at  once  operates  on  the  land,  and 
prevents  the  owner  from  freely  dealing  with 
his  own  property.  It  is  therefore,  so  far  as  his 
interests  are  concerned,  equivalent  to  an  actual 
taking,  and  in  several  instances  we  have  held 
such  a  result  to  be  sufficient  to  entitle  the 
owner  to  compansaition.  For  liiough  such  a 
notice  does  not  actually  render  the  land  un- 
saleable, it  prevents  the  owner  from  managing 
it  as  he  nught  otherwise  find  it  profitable  to  do. 
There  were  other  objections  raised  to  the  rule, 
but  they  are  properly  matter  ibr  consideration 
on  the  return  of  the  writ.  Eule  absolute. 


Court  nf  Cammifn  9le«r« 
fi^  V.  N^l  and  anatker.     Triuty  Tern, 

IMS. 
ttVlSBN^CB    TO    AmBrFKATION. —  I>SLKOA- 
TION    OF     ABBITSATOB'ff    ADTHOWTY. — 


«  1  «.  B.  352. 


EPPECT    OP     WjaTTBN    AGABXMBNT    BE- 
TWEEN  PARTIES. 

Pending  a  reference  to  arbitration,  the  arH- 
trator  may,  mnder  am  agreement  in  writing 
between  the  parties,    refer  wome  </  the 
matters  in  difference  to  the  report  qf  a 
third  party,  and  afterwards,  in  pursuance 
of  the  terms  of  the  same  agreement,  adopt 
the  report  as  conclusive  between  the  parties 
in  respect  of  those  particular  matters.  The 
report  in  such  a  ease  comes  before  the  arbi- 
trator  in  the  nature  of  admissions. 
This  cause,  and  aU  matters  in  difference  be- 
tween the  parties,  had  been  referred  to  arln- 
tration  by  an  order  of  nisi  prius,  and  the  sub- 
mission contained  a  clause  enabling  the  Court 
to  refer  the  award  back,  if  necessary,  for  further 
consideration.      When  before  the  arbitrator, 
some  difficulty  arose  as  to  the  measurement  of 
certain  work  done  by  the  plaintiff,  and  there- 
upon it  was  agreed  between  the  attorneys  on 
both  sides,  with  the  assent  of  the  arbitrator,  by 
two  memorandums  of  agreement  in  writing, 
exhibited  in  ^e  cause,  and  dated  respectivdy 
the  2l8t  of  August,  1847,  and  the  3rd  of  Feb- 
ruary,  1848,  that  the  matter  of  admeasure- 
ment in    dispute    should   be  referred  to  an 
engineer,  whose  report  was  to  be  adopted  by 
the  arlHtrator  as  conclusive  upon  the  subject. 
The  engineer  accordingly  made  his  report,  and 
the  award  of  the  arbitrator  in  the  plaintifir's 
favour  recited  the  two  agreements    and  the 
engineer's  report,  and  that  the  latter  had  been 
adopted  as  conclusive  by  the  arbitrator. 

ChanneU,  Serjeant,  now  moved  for  a  rule  to 
show  cause  why  the  award  made  in  the  cause 
should  not  be  set  aside,  or  referred  back  to  the 
arbitrator,  with  directions  to  examine  personaUv 
the  engineer  whose  report  had  been  adopted. 
The  referring  of  any  of  the  matters  in  difference 
between  the  parties  to  the  consideration  of  the 
engineer  was,  on  the  part  of  the  arbitrator,  an 
improper  delegation  of  authority.  The  engineer 
should  have  been  examined  in  the  same  manner 
as  any  of  the  vdtnesses,  and  to  enable  the 
arbitrator  to  receive  lus  report  merely  as  con- 
clusive between  die  parties,  the  order  of  nisi 
prius  should  have  been  amended  by  inserting  a 
power  to  that  effect.  Hopcntft  y.  HtcAnrnm,  2 
Sim.  &  Stu.  130. 

Wilde,  C.  J.  No  ground  has  been  shown 
for  setting  aside  the  award  in  this  case,  or  for 
referring  it  back  as  asked.  The  parties  to  the 
reference  by  an  inalrament  in  writing  agree 
amongat  themselves  to  abide  conclusively  by 
the  report  of  the  engineer  as  to  certain  disputed 
matters.  The  arbitrator  at  the  tune  sanctions 
that  agreement,  and  the  contents  of  the  report 
afterwards  comes  before  him  in  the  nature  of 
admissions  by  the  respective  parties,  and  was 
therefore  properly  receivable  as  good  evidence 
with  respect  to  the  particular  subject-matter* 
There  was  no  improper  delegation  of  the  arfai- 
trator's  authority,  nor  did  the  order  of  nisi 
prius  require  any  amendment  giving  a  new 
power  to  the  arbitrator. 
The  rest  of  the  Court  concvfed. 

RttlenioMdL 
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€o\txt  at  epd^ttfutt. 

Chiltem   v.  London   and    Croydon   Railway 

Company,    June  3,  1848. 

COSTS,  TAXATION   OF. 

This  Court  will  not  rescind  an  order  of  a 

learned  judge  that  a  Master  review  his 

taxation,    upon    the    showing    that    such 

taxation  was  not  erroneous. 

Nor  will  this  Court  inter/ere  with  the  Master* s 

discretion  in  matters  of  taxation,  so  long 

as  it  is  exercised  reasonably. 

In  EaBter  Term  an  application  had  been  made 

in  this  Court  on  behalf  of  the  defendants,  for  a 

new  trial,  on  the  ground  that  the  damages  were 

excessive.    The  defendants  were  unsuccessful, 

the  Court  having  been  equally  divided.     On 

taxation  of  costs,  the  Master  had  allowed  to 

the  plaintiff  briefs  to  three  counsel,  and  also  his 

costs  for  shovvinf^  cause  against  the  rule.    An 

order  was  subsequently  made  by  Parke,  B.,  that 

the  Master  be  at  liberty  to  review  his  taxation. 

Sir  F.  Tkesiger  now  moved  for  a  rule  to  show 

cause  why  the  order  of  Parke,  B.,  should  not 

be  rescinded. 

In  the  case  of  Archdall  v.  Perry,  decided  in 
this  Court  in  Michaelmas  Term  1845,  but  which 
was  not  reported,  the  Court  held,  that  in  all 
cases  the  Master  is  to  use  his  own  discretion, 
and  that  it  would  not  interfere  to  control  him 
BO  long  as  that  discretion  was  reasonably  exer- 
cised. This  was  a  case  in  which  there  was  a 
great  deal  of  conflicting  argument,  in  which 
the  law  appeared  to  be  involved  in  considerable 


obscurity,  and  in  which  three  briefs  to  counsel 
might  therefore  be  very  fairly  alloired.  On  the 
second  point  the  Master  was  right.  The  Court 
having  been  divided  in  opinion,  the  application 
for  the  rule  was  absolute,  and  Ae  plaintiff  was 
consequently  entitled  to  costs  incurred  in  show- 
ing  cause.  In  a  cause  in  the  Common  Pleas, 
not  yet  reported,  in  which  an  application  was 
made  by  a  defendant  for  a  nonsuit,  the  Court 
was  divided,  so  that  there  was  no  rule,  and  it 
was  held  that  the  plaintiff  was  entitled  to  his 
costs  of  showing  cause.  In  this  case,  if  the 
rule  had  been  made  absolute,  the  plaintiff  would 
have  been  entitled  to  his  costs,  a  fortiori  then 
is  he  entitled  to  them  if  he  succeeds.  [^Alder- 
son,  B.  In  an  abortive  special  case,  no  costs 
are  allowed.]  His  learned  friend,  the  Attorney- 
General,  remembers  a  case  in  which  a  jur)'raan 
ran  away,  and  the  trial  consequently  proved  ab- 
ortive, yet  the  plaintiff  was  aUowea  his  costs. 

Pollock,  C.  B.  When  a  trial  is  interrupted 
by  a  plague  or  tempest  or  other  accident,  the 
party  ultimately  succeeding  gets  his  costs. 

Alderson,  B.  This  Court  certainly  will  not 
interfere  with  the  discretion  of  the  Master  in 
cases  of  this  sort,  so  long  as  that  discretion  is 
exercised  reasonably.  Here  the  judge's  order 
is  quite  right  as  to  the  costs  of  showing  cause 
against  the  rule ;  as  to  the  other  yioinX.,  the  Mas- 
ter may  disallow  the  briefs  for  three  counsel  if 
he  thinks  proper,  but  we  beg  to  give  him  this 
intimation,  that  we  will  not  interfere  with  the 
exercise  of  his  discretion  on  the  subject. 

Per  Curiam,    There  will  be  no  rule. 
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ABATEMENT. 

A  plea  in  abatement  for  non-joinder  of  co- 
contractors,  describing  some  as  resident  within, 
and  others  without,  the  jurisdiction,  is  bad, 
since  the  passing  of  3  &  4  W.  4,  c.  42,  s.  8* 
Gell  V.  Lord  Curzon,  4  D.  &  L.  810. 

ABATING   NUI8AKCB. 

Right  of  common, — Declaration  in  trespass 
alleged  that  defendant  broke  and  entered  plaia- 
tiff's  dwelling-house  in  which  he  and  hisfamiW 
were  then  dwelling  and  actually  present,  ana, 
while  they  were  therein,  pulled  down  and  de- 
molished the  same. 

Plea,  that  defendant  was  entitled  to  common 
of  pasture  on  close  H.  for  sheep  levant  and 
couchant,  &c.,  as  appurtenant  to  land  of  which 
he  was  the  occupier ;  and  that*  because  the 
dwelling-house  was  wrongfully  erected  on  the 
said  close,  so  that,  without  breaking  and  en- 
tering, &c.,  and  pulling  down  and  demolishinfd 
the  said  dwelling-house^  he  coold  not  enjoy  h» 
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said  common,  defendant  broke  and  entered, 
&c.,  and  pulled  down  and  demolished  the 
(Ivrelling- house,  Sec,  doing  no  unnecessary 
damage,  &c. 

Rephcation,  That  the  dwelling-house,  at  the 
times  when,  &c.,  was  the  dwelling-house  of 
plaiotif!*  and  in  the  actual  occupation  of  plain- 
tiflf  and  his  family,  who  were  actually  present 
in  and  inhabiting  the  same,  and  that  defendant, 
at  the  times  when,  &c.,  with  force  and  arms, 
and  with  a  strong  hand  and  in  a  violent  manner, 
broke  and  entered,  &c.,  and  committed  the 
trespasses. 

Held,  on  demurrer  to  the  replication  : — 

1.  That  the  replication  was  bad,  because  it 
did  not  add  anything  material  to  the  complaint 
ia  the  declaration. 

2.  That  the  house  being  an  obstruction  to 
defendant's  enjoyment  of  his  common,  he 
mif^bt  have  justihed  abating  so  much  of  it  as 
caused  the  obstruction,  if  no  person  had  been 
therein. 

3.  But  that  the  justiiicatton  here  was  not 
maintainable,  since  it  appeared  by  the  plead- 
ings that  the  plaintiff's  family  were  in  the  house 
when  defendant  pulled  it  down. 

4.  Qtusre,  whether  the  plea  was  bad  because 
it  did  not  aver  notice  to  the  plaintiff  to  abate 
the  nuisance  himself.  Perry  v.  Fitzhowe,  8 
Q.B.757. 

Cases  cited  in  the  judgment :  Ponruddock's  case, 
5 Rep,  1006;  James  v,  Havward,  I  W,  .Tones, 
2fl-5;  Rex  v.  Rosewell,  k  Salk.  4ft9;  Mason 
r.  Csesur,  2  Mod.  65;  Arlett  v.  Ellis,  7  B.  & 
C.346. 

ACCORD   AND   SATlSFACTIOXf 

I.  Payment,  —  Set-off, — To  assumpsit  for 
money  paid,  &c.,  defendant  pleaded,  as  to  part, 
that,  after  the  accruing  of  the  causes  of  action, 
and  before  action  brought,  B.  was  indebted  to 
defendant  in  a  sum  exceeding  the  sum  pleaded 
to,  by  a  decree  of  a  Scdtch  Court,  and  was  im- 
prisoned to  enforce  payment ;  and  that,  after 
the  accruing,  &c.,  and  before  action  brought, 
plaintiff  was  authorized  by'  defendant  to  re- 
ceire  from  B.  the  amount  pleaded  to,  part  of 
the  debt  from  B,  to  defendant,  and  to  retain 
and  appropriate  it  in  full  satisfaction  and  dis- 
charge of  the  cause  of  action  pleaded  to,  and  to 
receive  the  residue  from  B.,  and  hold  it  on  be- 
balf  of  defendant.  That  plaintiff,  instead  of  re- 
ceiving the  amount  pleaded  to  in  satisfaction 
and  discharge,  elected  to,  and  did,  at  the  re- 
quest of  B.,  and  without  the  knowledge  or 
consent  of  defendant,  receive  and  take  from  B. 
a  bin  of  exchange,  to  the  amount  of  the  sum 
pleaded  to,  for  and  on  account  of  that  amount, 
parcel  of  the  debt  due  from  JS.  to  defendant, 
and  appropriated  and  retained  the  bill  to  and 
lor  the  liquidation  and  discharge  of  the  moneys 
and  causes  of  action  pleaded  to  ;  and,  without 
the  license,  &c.,  of  defendant,  authorised  and 
procured  the  discharge  of  B.  from  imprison - 
nient  without  receiving  the  residue  of  the  debt 
oving  from  B,  to  defendant,  and  without  anv 
part  of  the  residue  being  satisfied  or  dischargea. 
Un  special  demurrer,  objecting  that  the  plea 


did  not  properly  &how  accord  and  satisfaction, 
or  set-off.  Held,  a  bad  plea.  Baillie  v.  Moore, 
8  as.  489. 

Case  ciied  in  the  judgment :  Sard  v.  Rhodes,  1 
M.  &  W.  I.i3  :  1  Tyr.  &  Gr.  V98. 

2.  Promissory  note. — To  an  action  by  in- 
dorsee against  maker  of  a  promissory  note,  the 
defendant  pleaded,  that  the  note  was  made  by 
himself  and  one  A.  H.,  his  partner,  and  that, 
whilst  the  plaintiff  held  the  note,  the  defendant 
and  A.  B.  delivered  to  the  plaintiff  19  signed 
bills  of  costs,  &c.,  which  were  referred  to 
taxation ;  that  it  was  agreed  that  the  balance 
found  to  be  due  from  the  plaintiff  to  the  de- 
fendant and  A,  Jtf.  should  be  applied  in  part 
payment  of  the  note,  and  that  the  balance  of 
the  note,  with  interest,  should  be  secured  by  a 
iudgment,  payable  at  certain  periods,  which 
nad  elapsed  before  the  commencement  of  the 
suit;  that  the  taxation  had  not  been  completed, 
and  that  the  balance  was  not  ascertained  ;  that 
the  defendant  and  A.  B.  had  always  been  ready 
and  willing  to  apply  the  balance  ilue  to  the  de- 
fendant towards  the  payment  of  the  note,  and 
to  secure  the  balance  on  the  note  by  a  judg- 
ment, in  accordance  •  yith  the  agreement :  Held, 
that  the  plea  was  lad  on  general  demurrer. 
Carter  v.  Wormald,  1  Exch.  R.  81. 

3.  Executors, — In  an  action  of  debt  upon 
two  indentures,  whereby  the  defendant's  testa- 
tor covenanted  to  pay  the  plaintiff  the  respective 
sums  of  1,300^  and  700/.,  with  interest,  the 
defendant  pleaded,  in  substance,  that  the  plain- 
tiff was  a  mortgagee,  by  two  mortgages,  of  an 
estate  which  was  insufficient,  upon  an  estimate 
of  its  value,  to  pay  the  mortgage-money  due 
from  the  tesUtor ;  that  three  other  mortgagees 
were  in  the  same  situation,  the  estate  realized 
to  each  being  less  in  estimated  value  than  the 
charge  upon  it ;  that  the  defendants  were  de- 
visees of  the  real  estate,  and  executors  of  the 
deceased  mortgagor :  that  they  had  received 
assets,  which,  after  deducting  the  costs  and 
expenses  payable  by  them  in  the  first  instance, 
and  in  preference  to  the  debts  due  from  the 
testator,  and  also  excepting  some  furniture, 
amounted  to  the  deficiency  on  each  mortgage  ; 
and  thereupon  it  was  agreed  between  the  plain- 
tiff and  defendant,  and  each  of  the  mortgagees, 
as  the  common  consent  of  all,  and  at  the  re- 
quest of  each,  that  no  suit  should  be  instituted 
for  the  assets,  and  that  the  said  balance  of  the 
assets,  after  deducting  the  furniture,  which 
should  be  given  to  the  widow,  should  be  divided 
rateably  between  the  different  mortgagees,  and 
paid  to  them  in  satisfaction  of  the  sums  due  to 
them  over  and  above  the  estimated  value  of  the 
estates  ;  and  that  all  the  respective  rights  and 
equities  of  redemption,  or  other  rights  of  the 
defendants,  as  executors  and  trustees  to  the 
mortgaged  property,  should  thenceforth  he 
wholly  burred,  extinguished,  satisfied,  and  dis' 
charged,  and  the  mortgagees  should  thenceforth 
become  absolute  oumers,  both  at  law  and  in 
equity,  of  the  mortgaged  estates,  and  that  the 
covenants  in  the  declaration  should  be  satisfied 
and  discharged  in  consideration  of  the  premises. 
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The  plea  then  averred  payment  to  each  of  bis 
share  of  the  assets,  ana  tnat  the  several  rights 
and  equities  of  redemption  were  barred  and  ex- 
tiiagmshed. 

Replication^  that  it  was  not  agreed,  nor  did 
the  defendants  pay  to  the  plaintiJOT  the  snm  of 
money  in  the  plea  mentioned,  upon  which  issue 
was  joined.  The  jud^e  at  the  trial  having 
ruled  that  the  plea  could  not  be  proved,  except 
by  an  agreement  in  writing.  On  motion  for  a 
new  trial,  and  assuming,  for  the  disposal  of 
that  question,  that  the  plea,  if  proved,  would 
be  a  good  bar :  Held,  that  though  an  agree- 
ment to  conirey  an  equity  of  redemption  is  not 
binding  unless  in  writing,  yet  this  plea  would 
have  been  held  good  on  aemurrer,  even  if  it 
had  expressly  stated  that  the  contract  was  by 
parol;  for  me  agreement  by  the  plaintiff  to 
forego  the  balance  of  his  mortgage  above  the 
value  of  the  estate,  on  receiving  his  share  of 
the  assets,  was  obligatory  on  him,  and  the  re- 
ceipt of  that  share  a  satisfaction  for  the  estate, 
though  there  was  no  binding  agreement  on  the- 
defendants  to  convey  the  equity  of  redemption, 
for  the  agreement  of  the  other  mortgagees  to 
take  their  shares  also  was  a  good  consi^ration 
for  giving  up  the  claim  for  Sie  residue  of  the 
debt  against  the  defendants.  Quare,  whether 
the  plea,  if  proved,  would  be  a  good  bar. 
Mttssey  v.  Johnson,  1  Exch.  It.  241. 

See  Bar,  Pleas  in, 

AMBNDME79T. 

1.  A  declaration  stated  that  the  defendants 
sold  to  the  plaintiffs  480  tons  of  coal,  subject 
to  the  conditions  "  that  they  were  of  a  suitable 
quality  to  be  used  in  steam  vessels,  and  were 
adapted  for  all  closed  furnace  or  stove  fires, 
where  a  strong,  steady,  and  lasting  heat  was 
desirable ;  that  they  would  bum  with  little  or 
no  smoke ;  would  make  but  a  small  quantity 
of  ashes ;  would  ignite  readily  with  a  good 
draught ;  would  open  and  swell  out ;  would 
not  cake  and  unite  like  the  bituminous  coke, 
and  would  bum  without  being  stirred.*'  The 
declaration  then  aHeged  a  promise  by  tiie  de- 
fiendant  in  the  same  terms,  and  stated  as  breach 
that  the  coals  were  not  of  a  suitable  quality  to 
be  used  in  steam  vessels.  &c.,  (negativing  the 
terms  of  the  proviso).  At  the  trial,  it  appeared 
that  the  plaintiff  had  purchased  coals  of  the 
defendant,  which  were  described  in  the  invoice 
as  *'  steam  coals,'*  but  which  had  turned  out 
unfit  for  the  purpose  of  generating  steam ;  and 
that  prior  to  the  sale  of  the  coals,  the  defend- 
ant nad  delivered  to  the  plaintiffs  a  printed 
paper  or  advertisement,  in  which  the  quaKties 
of  the  coal  were  described  as  stated  in  the  de- 
claration, but  the  plaintiffs  failed  to  prore  that 
the' printed  paper  formed  any  part  of  the  con- 
tract: Held,  that  the  declaration  might  be 
amended,  by  striking  out  the  description  of  the 
mialities  of  the  coal,  and  substituting  in  lieu 
hereof  a  statement  that  the  coal  was  of  fit 
quality  for  working  steam-engines  and  gene- 
rating steam  for  steam-engines,  the  defimdant 
being  at  liberty  to  plead  de  novo.  Pacific  Steam 
Navigation  Company  v.  Lewis,  4  D.  &  L.  681. 


Case  cited  in  the  judgment :  Cbsnter  v. 
kins,  4  M.  ft  W.  399. 


Ho{». 


2.  The  defendant,  in  January,  1843,  pleaded 
not  guilty  to  an  indictment  for  a  misdemeanor, 
removed,  at  his  instance,  into  this  Oaort  by 
certiorari^  In  Michaelxnas  Term,- -1843,  he 
withdrew  his  plea,  and  judgnfnifc  for  the 
Crown  was  accordioi)^  entisredruipi  against  him 
as  of  that  Term,  but  sentence  was  deferred. 
His  clerk  in  Court,  aocording  to  the  uaoal 
practice,  made  up  the  plea  roll  to  and  in- 
clusive of  the  retraxit  of  the  plea ;  and  in  en- 
tering the  continuances  from  Term  to  Tens, 
he  omitted  to  state,  after  the  several  days  of  the 
month  in  tho'^ury  process,  the  Term  and  year 
of  the  reign  in  which  the  same  respectively 


were^  and  he  entered  a  venire  facias  jnraiorts 
as  issuing  in  Hilary  Term,  1843,  retnniable  on 
the  iQth  of  April,  which  was  a  Sunday.  The 
prosecutor  entered  up  the  judgment,  and  all 
the  subsequent  proceedings  down  to  the  de- 
livery of  the  sentence  in  Tiinity  Term,  1845, 
by  which  the  defendant  was  sentenced  to  sii 
months  imprisonment;  and,  in  so  doin^ 
omitted  the  Term  and  year  of  the  reign  aftor 
the  several  days  of  the  continuances,  and  also 
omitted  any  oontinnances  at  all  from  Easts 
Term,  1844,  to  Trinity  Term,  1845.  k 
August,  1845,  the  Bail  in  Error  Act  was 
passed,  upon  which  the  defendant  sued  out  a 
writ  of  error,  and  gave  recognizances  under 
that  act,  assigning  for  error  that  the  l6th  of 
April  was  a  Sunday  i  that  the  Terms  and  the 
years  in  the  jury  process,  and  continaances, 
were  omitted  after  the  months ;  and  that  the 
continuances  from  Easter  Term,  1844,  to 
Trinity  Term,  1846,  were  also  omitted.  He 
was  then  discfaaiged  from  prison,  after  haTing 
undergone  two  months  of  his  sentence. 

The  Court  made  absolute  a  rule,,  obtuned  by 
the  prosecutor  in  Trinity  Term,  184(6,  pen^ng 
the  writ  of  error,  to  isstib  nemrefaeiaMJwreiont 
as  of  Hilary  Term,  1843,  returnable  in  Easter 
Term,  1843,  not  on  a  Sunday ;  to  correct  the 
roll  accordingly ;  and  to  insert  the  Terms  and 
years  after  the  months,  and  the  omitted  con- 
tinuances, on  the  RolL 

Semble,  that  the  earlier  statotes  of  amend- 
ments ^iply  to  criminal  as  wdl  as  civil  casos. 
Reg.Y.  Gregory,  4  D.  &  L.  777. 

Cases  cited  in  the  judgment :  Rez  t.  Atkinsoa, 
House  of  Lords,  T.  T.  26  G.  3 ;  Reg.  r.  Doug- 
las, tb.,  M.  T.  1842;  Arthor  Blaekamore't  ctsci 
8  Rep.  156. 

See  Slander, 

A&GUHBNTATIVB  PLKA« 

1.  Denial  of  acceptance, — B.,  one  of  sereral 
persons  sued  as  acceptors  of  a  bill  of  exchange, 
pleaded  that,  at  the  time  of  the  acceptance,  the 
defendants  were  partners  upon  the  terms 
(amongst  others)  that  neither  of  the  partners 
should,  without  the  consent  of  the  other^ 
draw,  indorse,  accept,  or  negotiate  any  bQl  » 
exchange  in  the  name  of  the  firm,  othenrtfe 
than  for  bond  fide  debts  or  liabilities  of  tbe 
firm;  that  the  bill  was  accepted  by  the  other 


JnalyHeal  Digest  of  Cases :  Courts  qf  Comnum  Law* 


433 


defendanto  in  the  name  of  tlie  firm,  without  the 
knowledge  or  coneent  of  defendant,  B.,  and  in 
fraud  of  him«  and  in  nolation  of  the  terms  of 
&e  partnenhip^  and  was  delivered  by  the 
other  defendants  to  the  plaintiff  for  and  on  ac- 
count of  money  doe  and  owing  to  the  plaintiff 
from  the  defendant,  J^  and  not  for  any  debt  or 
liability  of  the  firm ;  of  all  which  the  plaintiff 
bad  notice  at  the  time  of  the  delivery  of  the  bin 
to  him ;  that  there  never  was  any  vadue  or  con- 
sideration, except  as  aforesaid,  lor  the  accept- 
ance of  the  biD,  or  for  the  payment  thereof,  by 
tiie  defendant,  E,;  and  that  the  plaintiff  has 
always  held  the  same  without  value  or  con- 
aideration.  Verification  :  Held,  on  special  de- 
murrer, that  the  plea  was  an  argmnentative 
denial  of  the  acceptance,  and  therefore  bad. 
QroiU  V.  Enthoven,  1  Exch.  R.  382. 

2.  General  issue, — Non  assumpsit. — Assump- 
sit for  the  use  and  occupation  of  furnished 
apartments.  Plea,  that  before  the  defendant 
held  the  said  apartments  by  the  permission  of 
me  plaintiff,  he  held  the  same  as  tenant  under 
a  demise  from  A,  B. ;  that  while  he  so  held 
w«n,  A,  B.  assigned  all  her  interest  therein  to 
the  plaintiff;  thax  the  occupation  in  the  decla- 
ration  mentioned  was  a  continuation  of  the 
tenancy  under  A,  B.,  and  that  the  defendant 
pid  A.  B.  the  money  in  the  declaration  men- 
tKmed,  without  notice  of  the  assignment,  and 
that  defendant  never  expressly  promised  to  pay 
the  plaintiff  the  money  in  the  aeclaration  men- 
tioned :  Held,  bad,  as  amounting  to  the  general 
issue.    Cooh  V.  Jfoytoa,  5  D.  &  L.  101. 


ASSAULT  AND  IMPRI80NXSNT. 

I^e  and  licence. — ^To  an  action  of  trespass 
a«d  imprisonment  a  plea  of  leave  and  licence  is 
Dad,  at  all  events  as  far  as  regards  the  assault, 
as  amounting  to  the  general  issue.  Christopher- 
•nv.Beeiirf,  35  L.  0.413. 

AVKRMS:«1T  OF  TKNANCY. 

•De  if^urid, — To  trespass  for  breakrag  plain- 
tiff's close,  &c.,  defendant  pleaded  that  plain- 
tiff  was  tenant  from  year  to  year  of  the  locus  in 
?«>  to  B.,  the  owner  of  the  freehold,  subject  to 
a  stipulation  that  B.,  or  his  incoming  tenant, 
at  any  time  after  the  Ist  Januarv  preceding  a 
oth  April  when  plaintiff  should  nave  received 
notice  to  quit  on  such  GthApriU  should  have 
hl)erty  to  enter  and  plough;  that  JB.  gave 
plamtiffhalf  a  year's  notice  to  quit  on  a  6th 
April,  and  afterwards  "agreed  tolet'»  to  de- 
fendant, and  defendant  "  agreed  to  take  of"  JB., 
the  land,  and  hold  the  same  to  defendant  as 
tenant  from  year  to  year  after  the  expiration  of 
Pontiff's  tenancy;  and  defendant  "thereupon 
•^^cwse  and  was  the  incoming  tenant  of  B.," 
on  the  expiration  of  pkdntiff's  tenancy ;  and 
that  defendant  afinrwards  entered,  between  the 
Ut  Janoarr  and  the  said  6th  April*  to  pkmgh, 
«c-*  (justifying) :  Held,  on  denmrrer  to  the 
n^beatioo,  a  good  plea  in  bar;  for  that  the 
u^^ation  that  defendant  became  B.'s  incommg 
^'^^'BX  WIS  snfficient  on  general  demnrrer,. 
panning  that  the  plea  showed  no  denuBB  from 
is-  to  defendant,  and  that  the  oontnct  pleaded 


required  a  written  instrument  (as  to  which  a9« 
sumptions,  qwere). 

The  plahitiff,  admitting  that  the  locus  in  quo 
was  B.'s  freehold^  replied,  de  iiifurid  absgus 
residuo  causte :  Held,  bad,  on  special  demurrer, 
inasmuch  as  defendant,  in  his  plea,  derived  an 
authority  from  plaintiff.  MUner  v.  Jordmsi . 
8  Q.  B.  615. 

Case  cit«d  in  the  judgment ;   Crogate*a  case,  8 
Rep.  666. 

See  Contract, 


BAR,   PLSAS   IN. 

Accord  and  satisfaction. — In  indebitatus 
assumpsit  for  money  due  on  account  stated,  it 
is  not  sufficient  to  plead  that,  after  the  accruing 
of  the  causes  of  action  in  the  declaration  men- 
tioned, and  before  the  commencement  of  the 
suit,  defendant  and  plaintiff  accounted  together 
of  and  concerning  the  said  causes  of  action, 
and  all  other  cl^ms  and  demands  then  be- 
ing between  plaintiff  and  defendant,  amount- 
ing to  a  large  sum,  to  wit,  1,000/. ;  and  that  on 
such  accounting,  a  small  sum,  to  wit,  150/., 
was  then  found  to  be  due  and  owing  from  de- 
fendant to  plaintiff,  which  defendant  then  pro- 
mised plaintiff  to  pay ;  and  afterwards,  before 
commencement  of  the  suit,  paid  to  plaintiff, 
who  accepted  it  in  full  satisfaction  of  the  sum 
due  to  him  from  defendant ;  for  such  a  plea 
does  not  show  that,  at  the  time  of  the  second 
accounting  relied  on,  any  cross  demand  by 
defendant  against  plaintiff  existed,  or  that,  if  it 
existed,  it  had  not  been  agreed  to  be  given  up 
b^  defendant  in  consideration  of  plaintiff's 
giving  up  some  other  demand  of  his  on  de- 
fendant, so  as  to  make  payment  of  the  balance 
a  satisfaction  of  the  larger  sum.  Smith  v. 
Page,  15  M.  &  W.  683. 

Case  cited  in  the  judgment:   Atherley  v.  £7ana, 
Sayer^a  Rep.  Z69. 

BILL   OF   EXCHANOB. 

1.  Time  given  by  holder  of  W//.— To  an 
action  on  a  bill  of  exchange  by  indorsee  against 
drawer,  defendant  pleaded  that  the  drawer  ac-» 
cepted,  and  plaintiff  afterwards  sued  drawer  on 
the  bill,  and,  while  that  suit  was  pending,  in 
consideration  of  2/.,  agreed  with  the  drawer 
that  plaintiff  should  stay  all  further  proceed* 
ings,  and  forbear  continuing  to  sue  for  twa 
months,  during  which  time,  pluntiff  cotdd 
have  continued  further  proceedings,  which 
agreement  was  without  the  drawer's  (now  de- 
fendant's) consent ;  and  tiiat,  in  porsnance  of 
the  agreement,  and  without  the  Wiwer's  con^ 
sent,  pluntiff  did  stay  all  further  proceedings, 
and  forbear  continuing  to  sue  the  drawer. 

Held,  a  good  plea,  though  it  did  not  ex- 
pressly aver  that  the  indorsee  could  have  ob- 
tained judgment  against  the  drawer  before  the 
time  until  which  he  agreed  to  forbear. 

The  plaintiff  in  the  present  action  traversed 
the  agreement  set  out  in  the  plea ;  and  issue 
was  joined :  Held,  that  the  drawer  supported 
the  issue  on  Ins  part  by  nmely  provmg  the 
agreement,  and  that  plaintiff  was  not  entitled 
to  show,  in  answer,  that  jndgnaent  could  not 
have  bc«n  obtained  eaiiier  tnan  the  time  until 
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which  he  had  ap^reed  to  forbear.  Isaac  v. 
Daniel  8  Q.  B.  500. 

2.  Circuity  of  action. — Assumpsit, ^DecW 
ration  stated,  that  certain  persons  usinj;  the 
name  and  style  of  "J.  Boulcott  and  Co.,"  by 
that  name  and  desii^nation  drew  a  l)ill  of  ex- 
chaQge  on  Messrs.  G.  and  E.  Woolcott,  and 
inclosed  the  said  bill  to  defendant,  who  indorsed 
it  to  plaintiffs.  Averment,  that  the  drawers 
did  not  pay  the  bill  when  due.  Plea,  that  the 
plaintiffs  were  and  are  the  persons  mentioned 
m  the  count  as  using  the  name  and  style  of 
"  J.  Boulcott  and  Co.,"  and  as  so  making  the 
bill  by  it;  and  that  the  indorsement  of  it  to 
defendant  was,  in  fact,  an  indorsement  by 
plaintiff  in  the  said  name  and  style  of  "J. 
Boulcott  and  Co.,"  and  that  they  so  indorsed 
it  to  him  before  he  indorsed  the  same  to  them, 
averring  that  at  the  time  of  his  so  indorsing 
the  bill  to  plaintiffs,  they  were  liable  to  pay  the 
amount  to  him  according  to  their 'previous 
indorsement. 

Replication,  after  settino^  out  an  agreement 
between  the  plaintiffs  and  defendant,  and  G. 
and  E.  Woolcott,  to  forbear  and  give  time  to 
them  respectively  to  pay  another  bill  accepted 
by  E.  W,  and  afterwards  indorsed  to  defendant, 
and  by  defendant  to  plaintiffs,  till  the  time  for 
payment  of  the  bill  declared  on  had  elapsed ; 
averred,  that  plaintiffs  had  forborne  to  sue  ac- 
cordinp[ly ;  Held,  bad,  on  special  demurrer,  for 
departure  from  the  declaration.  Boulcott  v. 
fVoolcott,  ]6  M.  &  \V.  584. 

3.  Where  the  declaration  has  a  count  on  a  bill, 
and  also  an  indebitatus  count  for  the  considera- 
tion of  the  bill,  e.  g.  money  lent :  Semble,  that  to 
prevent  the  plaintiff  from  recovering  on  both 
counts  by  due  payment  into  court,  the  defend- 
ant should  plead  to  both  counts,  that  the  bill 
was  given  on  account  of  the  debt  in  the  second 
count,  and  then  allege  payment  into  court  of 
the  amount  of  the  bill  and  interest.  Tattersall 
V.  Parkinson,  16  M.  &  W.  752. 

4.  A  declaration  on  a  bill  of  exchange  fol- 
lowed the  form  given  in  the  new  rules  till  it 
came  to  the  breach,  where  the  only  allegation 
was,  that  "  the  defendant  disregaraed  his  pro- 
mise and  undertaking,  and  did  not  pay  the 
said  bill,"  but  omitted  to  add  the  words, "  when 
it  became  due."  Special  demurrer  on  this 
ground  :  Held,  that  this  demurrer  might  be  set 
aside  as  frivolous.   Evans  v.  Bell,  35  L.  O.  36. 

6.  Where  the  words  *'  payable  at"  a  certain 
place  are  added  to  the  acceptance  of  a  bill  of 
exchange,  they  need  not  be  introduced  in  the 
declaration.  Padvnck  v.  Baldwin,  35  L.  O. 
294. 

See  Issuable  Plea  ;  Payment  into  Court, 

COMMON   RIGHT. 

See  Abating  Nuisance, 

CONDITION    PRECEDENT. 

Covenant — Declaration, — After  stating  that 
plaintiff  and  defendant  had  agreed  to  enter  into 
partnership  as  surgeons  and  apothecaries  until 
Jan.  1,  1846,  defendant  agreeing  to  pay  plain- 
tiff 800/.,  and  to  be  entitled  to  all  the  profits  of 
the  business,  &c.,  proceeded  to  state,  that  it 


was  agreed  that  plaintiff  should,  after  the  1st 
of  January,  introduce  defendant  as  his  succes- 
sor in  the  business, .  and  use  his  best  endea- 
vours to  establish  him  in  it ;  and  defendant,  in 
consideration  thereof,  covenanted  to  pay  plain- 
tiff the  further  sum  of  50/.  on  the  25th  of 
March,  1846,  in  addition  to  and  beyond  the 
said  sum  of  800/.,  &c.  Breach,  non-pa)'ment 
of  the  sum  of  50/.  Plea,  that  after  the  Ist  of 
January,  and  before  the  said  25th  of  March, 
plaintiff  refused  and  neglected  to  introduce 
defendant  as  plaintiff's  successor  to,  &c.,  and 
would  not  use  his  best  endeavours  to  establish 
defendant  in  his  business;  wherefore  defend- 
ant refused  to  pay  the  50/.  verification  :  Held, 
that  the  plea  was  bad,  as  the  introduction  of 
the  defendant  by  plaintiff  to  his  patients  w-as 
not  a  condition  precedent  to  the  payment  of 
the  50/.    Judson  v.  Bowden,  1  Exch.  11.  162. 

CONTRACT. 

Averment  of  request, — Act  rendered  impossi- 
ble by  other  ;3ar/y.— Plaintiff  declared  upon  a 
contract  of  defendant,  then  holding  land  for  a 
term  of  years,  to  assign  all  his  interest  to  plain- 
tiff on  payment,  by  plaintiff,  within  seven  years 
from  a  day  named,  of  140/.  Breach,  that  be- 
fore the  seven  years  had  expired,  defendant 
assigned  all  his  interest  to  a  stranger.  On 
special  demurrer.  Held,  1.  That  it  was  not 
necessary  that  the  declaration  should  aver  ten- 
der of  money,  or  request,  by  pl^ntiff,  or  plain- 
tiff's readiness  to  accept  an  assignment. 

2.  That  the  breach,  as  laid,  was  a  good 
ground  of  action,  the  defendant  having  incapa- 
citated himself  from  performing  the  contract, 
if  called  an.  Lovelock  v.  Franklyn,  8  Q  B. 
371. 

COUNTS,  STRIKING  OUT. 

Where  the  plaintiff  brought  an  action  for 
libel,  the  declaration  in  which  contained  several 
counts,  the  Court  refused  to  strike  out  the  first 
count,  on  the  ground  that  the  plaintiff  had  pre- 
viously obtained,  in  the  Court  of  Queen's 
Bench,  a  rule  nisi  for  a  criminal  information 
for  the  same  libel,  as  that  contained  in  that 
count,  which  rule  was,  after  argument,  dis- 
charged.    IVakley  v.  CooJte,  4  D.  &  L.  702. 

DBBT. 

Sums  laid  in  declaration, — Debt  for  money 
had  and  received,  money  lent,  and  on  an  ac- 
count stated,  to  the  amount  of  19/.  10.*.  Plea 
of  set-off  of  50/.  The  particulars  of  demand 
claimed  6/.  }0s.  for  money  lent.  At  the  trial, 
the  defendant  merely  proved  a  set-off  of  6/.  \0s.: 
Held,  that  he  was  not  entitled  to  the  verdict. 
Roche  y.  Chapman,  1  Kxch.  R.  10. 

DECLARATION. 

I.  A  declaration  stated  that  the  defendant 
held  a  dwelling-house  as  tenant  thereof  to  the 
phdntiffs,  under  a  demise  thereof,  made  by  the 
plaintiffs ;  by  reason  of  which  tenancy,  it  be- 
came and  was  the  duty  of  the  defendant  not  to 
permit  waste ;  it  then  alleged  as  a  breach,  that 
the  defendant  permitted  the  house  to  be  waste 
and  ruinous  :  Held,  bad,  on  general  demurrer, 
as  it  was  consistent  with  every  allegation  that 
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the  defendant  was  tenant-at^will  only.   Harnett 
V.  Maitland,  4  D.  &  L.  545. 

2.  Though,  in  an  action  of  libel,  prefatory 
averments  may  be  necesaary  to  explain  the 
matter  alleged  to  be  libellous,  it  is  enough  to 
state  in  the  declaration  that  the  publication  was 
"of  and  concerninff"  such  matter.  O'Brien 
V.  Clement,  4  D.  &  L.  563. 

3.  In  debt  for  penalties  under  the  3  and  4 
W.  4,  c.  1 5, 8. 2,  for  representing  a  pantomime, 
of  which  the  ])laintiif  was  the  author,  without 
his  license,  at  a  place  of  dramatic  entertain- 
ment, upon  nil  debit,  by  statute  pleaded,  it  was 
held,  that  the  plaintiff's  undertaking  to  give 
material  evidence  in  Middlesex,  was  fulfilled 
by  proof  of  an  offer  to  sell  the  pantomime  in 
Middlesex,  by  the  plaintift**s  agent  acting  under 
his  directions. 

A  pantomime  is  a  "  dramatic  entertainment" 
within  the  3  &  4  W.  4,  c.  15. 

It  need  not  be  shown  that  the  defendant 
knew  the  work  to  belong  to  the  plaintiff  when 
he  illegally  represented  it. 

The  offence  is  sufficiently  described,  if  al- 
leged in  the  language  of  the  act  of  parliament. 
Jjee  V.  Simpson,  4  D.  &  L.  666. 

DB   INJURIA. 

See  Averment  of  Tenancy  ;  Fraud  j  Replica- 
tion:  Usury. 

DEMURRER. 

FnWoiw— Reg.  Gen.,  Hil.  T.,  4  W.  4,  s. 2, 
which  empowers  the  Court  or  judge  to  set 
aside  a  demurrer  as  frivolous,  applies  equally 
to  the  case  of  a  plaintiff  demurring  as  a  de- 
fendant. 

A  frivolous  demurrer  is  not  an  irregularity, 
bi!t  an  improper  proceeding,  which  the  Court, 
in  its  discretion,  may  set  aside  at  any  time. 

Therefore,  where  the  defendants  had  ob- 
tained orders  twice  for  time  to  join  in  de- 
murrer :  Held,  that  they  did  not  thereby  waive 
their  right  to  apply  to  the  Court  to  set  aside 
the  demurrer  as  frivolous.  Cutts  v.  Surrid^e, 
4  D.  &  L.  642. 

DOUBLE   PLEA. 

To  a  declaration  on  a  bill  of  exchange,  the 
defendant  pleaded  the  delivery  of  a  promissory 
note  payable  on  demand,  made  by  himself  to 
the  plaintiff,  "for  or  on  account  of"  the  note 
in  the  declaration  mentioned,  and  all  causes  of 
action  in  respect  thereof;  and  that  subsequently 
the  defendant  gave  a  warrant  of  attorney,  and 
the  plaintiff  accepted  it,  in  full  satLsfaction  of 
the  said  last-mentioned  promissory  note,  and 
of  all  causes  of  action  in  respect  thereof,  and  of 
all  c:.uaes  of  action  in  the  declaration  men- 
tioned :  Held,  on  special  demurrer,  that  the 
.  plea  was  not  double.     Feame  v.  Cochrane,  4 

D.&L.  797. 

Cases  cited  in  the  judgment:  Price  v.  Price,  4 
D.  it  L.  337;  16  M.  6t  W.  232  j  Keorslako  v. 
Morgan,  5  T.R.  513. 

DUPLICITY. 

See  Ihfancy  ;  Sci.  fa. :  Usury, 

EXECUTORS. 

Sea  Accord  and  Satisfaction,  3. 


FOREST   RIGHT. 


An  information  by  the  Attorney- General 
stated  that  the  Queen  was,  and  still  is,  seised 
in  her  demesne  as  of  fee,  in  right  of  her  crown, 
of  and  in  Waltham  Forest ;  and  that  she  and 
all  her  ancestors,  kings  and  queens  of  England^ 
have  continually  held  and  enjoyed  the  said 
forest,  and  the  game  of  wild  beasts,  and  fowls 
of  chase,  and  warren,  coming  and  arising  of 
and  from  the  said  forest,  and  all  rights,  profits, 
privileges,  liberties,  and  franchises  appertaining 
thereto,  without  anv  disturbance,  title,  or  claim 
made  or  pretended  thereto,  &c. ;  that  the  de- 
fendant, on  divers  days,  unlawfully  erected  a 
high  fence,  and  dug  a  deep  ditch  in  and  upon, 
the  soil  of  the  said  forest,  to  wit,  upon  and 
around  100  acres  of  land,  being  parcel  of  and 
within  the  said  forest,  and  therewith  inclosed 
the  said  100  acres  of  the  said  forest,  and  kept 
and  continued  the  said  fence,  &c.,  whereby  the 
Queen  could  not  have  and  enjoy  the  said 
forest,  and  the  said  game,  and  the  said  rights, 
profits,  &c.,  in  as  full  and  ample  a  manner  as 
she  of  right  ought  to  have  and  enjoy  the  same, 
to  the  great  injury  and  disturbance  of  the 
Queen  in  the  said  forest,  to  the  great  damage 
and  destruction  of  the  vert  and  venison  of  and 
in  the  said  forest,  to  the  disinherison  of  the 
Queen  in  the  premises.  Plea,  that  the  said 
place  in  which,  &c.,  was  not,  nor  was  any  part 
thereof,  parcel  of,  or  within  the  supposed 
forest,  modo  et  formd:  Held,  on  demurrer, 
that  the  plea  was  good,  since  this  was  not  an 
information  of  intrusion  into  lands  of  the 
crown,  but  an  information,  in  the  nature  of  an 
action  of  trespass  on  the  case,  for  the  injur)]  to 
the  incorporeal  right  of  forest,  by  interfering 
with  the  game.  Attorney -General  v.  Hallelt, 
1  Exch.  R.  211. 

FRAUD. 

De  injuria,— To  a  declaration  by  the  indorsee 
against  the  drawer  of  a  promissory  note,  the 
defendant  pleaded  that  the  payee  was  indebted 
to  him,  and  that  after  the  note  b?came  due  it 
was  agreed  between  the  payee  and  the  plaintiff, 
for  the  purpose  of  defeating  the  defendant's 
right  to  set-off  as  against  the  payee,  that  the 
payee  should  indorse  the  note  to  the  plaintiff, 
and  that  the  note  was  so  indorsed,  and  that  the 
plaintiff  was  suing  for  the  use  and  benefit  of 
the  payee  and  for  him  alone.  Replication  de 
injurid.  Special  demurrer.  A  judge  at  cham- 
bers set  aside  this  demurrer  as  frivolousj: 
Held,  that  the  demurrer  was  frivolous,  for  that 
where  a  plea  of  set-off  sets  up  fraud  as  an 
answer  to  the  action  de  injurid  is  a  proper 
replication,     lolson  v.  Notley,  35  L.  0.  294. 

See  Usury, 

INFANCY. 

Duplicity.— To  a  declaration  on  a  bill  of 
exchange  against  the  defendant  as  acceptor, 
he  pleaded  that  he  acce])ted  the  bill  while  he 
was  an  infant,  it  being  without  date  at  the  time 
of  the  acceptance ;  that  the  plaintiff  aftenvards 
altered  the  bill  by  writing  a  date  thereon  ;  and 
that  there  never  was  any  license  or  ratification 
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by  the  defendant  to  «uch  akeration,  after  he 
attained  the  age  of  21  years ;  Held,  on  special 
demurrer,  that  the  plea  was  not  bad  for  aupli- 
city*    HarrUon  y.  Uotgreave,  5  D.  &  L.  169. 

IS8UABLX   PLSA. 

Judgment,  irregularity. — ^1.  To  a  declaration 
containing  a  count  by  indorsee  against  indorser 
of  a  bin  of  exchange,  and  account  on  an  ac- 
count stated,  the  defendant,  who  was  under 
terms  of  pleading  issuably,  pleaded  thus: — 
^  And  the  defendant,  by,  &c.,  says,  that  he  £d 
not  indorse  the  said  bill  in  manner  and  form 
as  in  the  first  count  mentioned ;  and  as  to  the 
last  count,  that  he  did  not  promise."  Tlie 
plaintiff  having  signed  judgment,  on  the  ground 
that  the  first  plea  in  terms  applied  to  the  whole 
declaration^  and  was  therefore  non-issuable,  the 
Court  set  aside  the  judgment  for  irregularity. 
Bousfield  V.  Edge,  I  Exch.  R.  89. 

2.  B^l  of  esehange, — To  an  action  on  a  bin 
of  exchange  for  20{.,  drawn  by  /.  L,,  and  in- 
dorsed to  the  plaintiffs,  and  accepted  by  the 
defendant,  the  defiendant  pleaded,  that  before 
and  at  the  time  of  the  indorsement,  /.  L.  was 
indebted  in  \L  I3s,  Id,  to  the  defendant,  and 
that  J,  L.  held  the  bin  on  the  terms  that  the 
sum  so  due  should  be  set  off  against  the 
amount  of  the  bin ;  and  that  J,  L,,  in  fraud  of 
the  defendant,  and  in  colleague  mih  the  plain- 
tiffs, indorsed  the  bill  to  them,  who  sued  as 
agents  merely  of  /•  L.  .*  Held,  that  the  plea 
was  not  issuable.  Mayhewv.Blofieid,  1  Exch. 
R.  469. 

3.  To  a  declaration  containing  a  count  by 
indorsee  against  indorser  of  a  bill  of  exchange, 
and  also  an  account  stated,  a  defendant,  under 
terms  of  pleading  issuably,  pleaded  thus : — 
**  And  the  defendant,  by,  &c.,  says,  that  he  did 
not  indorse  the  bill  in  manner  and  form  as  in 
the  first  count  mentioned,  &c. ;  and  as  to  the 
last  count,  the  defendant  says  that  he  did  not 
promise,  &c.  The  plaintiff  having  treated  the 
first  plea  as  non-issuable,  and  signed  judg- 
ment, the  Court  set  aside  the  judgment  for 
irregularity,    Bousfield  v.  Edge,  5  D.  &  L.  99. 

4.  Trespass  for  taking  goods.  Flea,  that 
the  mayor,  aldermen,  and  burgesses  of  the 
dty  of  0,  had,  from  time  immemorial,  been 
seised  in  fee  of  cerUdn  streets  and  lanes  within 
the  city,  and  also  of  the  toU  of  twopence  for 
every  cart  coming  upon,  and  passing  over,  any 
of  tnose  streets  or  lanes,  with  certain  excep- 
tions ;  and  that  they  were  entitled  to  the  right 
of  distress  for  such  toU;  and  because  the  plain- 
tiff's cart,  laden  with  merchandise  not  ex- 
cepted, came  upon,  and  passed  over,  one  of 
the  streets  on  the  davs  in  question,  the  defend- 
ants, as  bailiffs  of  the  corporation,  distrained 
for  Uie  toU,  after  demand  made.  Replication, 
de  injurid. 

The  defendants  being  under  terms  to  re- 
join issuably,  speciaUy  demurred  for  duplicUy 
to  the  above  replication :  Held,  that  the  plain- 
tiff was  entitied  to  si^n  judgment,  as  for  want 
of  a  rejoinder :  Held,  on  motion  to  set  aside 
the  juclgment  so  signed,  that  the  replication 
was  good  on  general  demurrer. 


Semble,  tlut  it  would  have  been  good  even 

on  special  demurrer.    Tagg  ▼.  Simnoadt,  4 

D.  &  L.  582. 

Cases  eked  m  the  judgment :  Bowler  v.  Nichol- 

aoB,  12  A.  £c  £.341;  Psrktt  t.  Rikv.SM. 

&W.2S0. 

JOINDBR  OP  PAETY. 

Aasumpsit.  The  declaration  stated,  that 
plaintiff  and  A*  B.  carried  on  buiineas  in  co- 
partnership, and  in  consideration  that  plaintiff 
and  A.  B.  would  seU  defendant  the  bus'mess, 
and  would  beoone  trustees  for  him  in  respect 
of  all  debts,  &c.,  due  to  phuntiff  and  A.  B»  in 
respect  thereof  defendant  promised  plaintiff  to 
pay  him  all  the  mon^  he  had  advanced  in 
respect  of  the  c^-partnenhip,  and  for  which  it 
was  accountable  to  plaintiff.  Averment,  that 
pkiatiff  and  A.  B.  did  aeU  the  business  to  de- 
fendant,  and  that,  at  the  time  of  the  promise, 
plaiirtiff  had  advanced  a  certain  torn.  Breach, 
non-payment  thereof:  HM^  on  motion  in 
arrest  of  judgment,  that  it  wss  not  necessary  to 
join  A,B.UBB.  co-plaintiff,  and  that  the  de- 
claration was  good.  Jones  ▼•  Robimou,  I 
Exch.  R.  454. 

JOINT-STOCK  COMPANY. 

AUottee  of  shares. — Abmtdonment  of  coaqtaay. 
— A  declaration  stated  that  the  plaintiffs  agreed 
with  other  persons  to  endeavour  to  form  a  joint- 
stock  company  for  making  a  railway,  that  a  de- 
posit of  21.  2s.  per  share  was  to  be  paid  by  the 
aUottees,  that  the  plaintifib  formed  tne  commit- 
tee of  management,  and  aUotted  to  the  defeod- 
ant  25  shares,  upon  the  terms  that  2/.  2s.  per 
share  should  be  paid  by  him  on  or  bebre  the 
9th  December,  1845,  to  the  account  of  the 
company,  to  one  of  certain  bankers,  of  aH 
which  premises  the  defendant,  on,  &c.,  had 
notice.  The  declaration  then  averred  mutual 
promises,  and  alleged  that  although  the  plain- 
tiffs were  always  ready  and  \»dUinff  to  fulfil  all 
things  on  their  narts,  and  although  the  9th  day 
of  December  haa  elapsed,  yet  the  defendant  had 
not  paid  the  deposit  of  2/.  2s.  per  share. 

The  defendant  pleaded,  4thlv,  that  the  plain- 
tiffs were  not  always  ready  ana  willing  to  per- 
form the  terms  in  the  declaration  mentionied ; 
5thly,  that  the  defendant  had  not  notice  of  the 
said  several  premises  in  the  declaration  men- 
tioned ;  6thly,  that  before  the  commencement 
of  the  suit,  the  plaintiffs  and  the  company 
agreed,  without  the  consent  of  the  defendant, 
that  the  endeavoura  to  establish  the  company 
should  be,  and  the  same  were,  abandoned,  and 
the  shares  anotted  to  the  defendant  became 
utterly  worthless :  Held,  on  special  demurrer, 
that  the  pleas  were  bad,  and  the  dechntion 
good.    Duke  V.  Dhe,  1  Exch.  R.  36. 

JURISDICTION. 

See  Plea  to  Jurisdiction, 

JUSTIFICATION. 

See  TVespass. 

[The  remainder  of  this  Section  wiU  be  given 
in  our  next  Number.] 
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THE  NEW  ACT  FOB  THE  PROTEC- 
TION OF  JUSTICES. 

11  &  12  Vict.  c.44. 


dent  experience  of  their  operation  proves 
our  apprehensions  to  he  unfounded. 

It  seems  to  have  heen  considered  as  the 
hfll  proceeded  through  parliament — and  no 
douht  with  sufficient  reason — ^that  certain 
actions  which  this  measure  proposes  to  pro- 
hibit or  regulate,  might  be  commeoioea  in 


The  two  preceding  numbers  have  con- 
tained a  carefullj  abridged  summary  of  the 
provisions  of  the  acts  introduced  by  the 

Attomey-GeDeraly  for  facilitating  and  im- 1  the  County  Courts,  rather  than  in  one  of 
pronDg  the  Administration  of  Justice  by ,  the  Superior  Courts  at  Westminster ;  and  to 
Madstrates  out  of  Sessions.  The  series ;  meet  this  contingency  amendments  were  ia- 
would  be  incomplete  if  we  omitted  the  third  troduoed  in  three  different  sections^  viz., 
act,  which  is  entitled,— "  An  Act  to  protect  the  10th,  12th,  and  14th  sections.  The 
Justices  of  the  Peace  from  vexatious  Actions ,  10th  section,  after  enacting  that  such 
for  Acts  done  by  them  in  the  execution  of  actions,  when  commenced  in  the  County 
their  Office,"  which  we  are  now  enabled  to '  Court,  "  must  be  brought  in  the  Court 
publish  without  any  material  abridgement,  j  within  the  district  of  which  the  act  com- 
(Tidej7os^,  p.  442).  i  plained    of   was   committed,"    contains  a 

During  the  progress  -of  this  measure ,  proviso,  introdnclug  a  novel  princifde, 
through  parliament,  (vol.  35,  p.  449,  nii^ff,)  which  can  scarcely  fail  to  produce  some 
whilst  expressing  our  commendation  of  the  difficulties  in  practice.  The  laoguaee  of 
^neral  principle  involved  in  it,  we  ventured  the  proviso  is,  ''  that  no  action  ahiul  be 
to  express  some  doubt  whether  certain  of  brought  in  any  such  County  Court  against 
the  contemplated  enactments  did  not  unne-  a  justice  of  the  peace,  for  anything  done  l^ 
cessarily  restrict  the  rights  of  parties  whose  him  in  the  execution  of  his  office,  if  €ueh 
jiberty,  property,  or  character  might  be  in-  justice  shall  object  thereto ;  and  if,  within 
juriously  affected  by  the  proceedings  before  six  days  after  being  served  with  a  summons 
magistrates,  and  whether  their  tendency ,  in  any  such  action,  such  justice,  or  his  at- 
might  not  be  to  diminish  that  salutary  sense ,  tomey  or  agent,  shall  give  a  written  notice 
of  responsibiUtv  which  should  acoompaoy  to  the  plaintiff  in  such  action  that  he  objects 
^e  exercise  ot  duties  so  serious  and  im-  to  being  sued  in  such  County  Court  for 
portant  as  those  which  devolve  upon  justices !  such  cause  of  action,  all  proceedings  after- 
of  the  peace.    The  bill  underwent  consider- j  wards  had  in  such  County  Court  in  any 


able  alterations  in  committee,  but  not  of  a 
nature  demanding  any  qualificatbn  of  the 
SQggestions  then  thrown  out,  and  we  shall 
cotttinae  to  consider  the  provisions  alluded 
to  of  questionable  expediency,  until  a  suffi- 
Vol,  XXXVI.    No.  1,073. 


such  action  shall  be  null  and  void.*'  As  we 
understand  this  proviso,  if  a  justice  is  in- 
formed by  any  means,  that  a  plaintiff  pro- 
poses to  pirooeed  i^aiast  him  in  the  County 
Court,  he  may  object  to  the  tribunal  in  thie 
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first  instance  before  the  plaint  is  entered, 
and  then  no  such  plaint  must  be  entered ; 
or,  if  the  plaint  is  entered  in  the  County 
Court,  the  justice  has  six  days  after  service 
of  the  County  Court  summons,  to  determine 
whether  he  elects  that  the  cause  should  be 
proceeded  with  in  that  Court  or  not ;  and  if 
be  should  decide  against  the  tribunal  se- 
lected   by  the  plaintiff,    the    proceedings 
already  taken  are  unavailing,  and  the  plain- 
tiff has  no  means  of  recovering  the  expenses 
he  has  already  incurred.     As  the  largest 
amount  which  a  plaintiff  can  possibly  re> 
cover  in  the  County  Court  in  an  action  of 
tort  is  51. ;  the  loss  of  the  expences  ante- 
cedent to  the  declaration  of  the  defendant's 
option    repudiating    the  jurisdiction,    can 
scarcely  be  considered  insignificant  to  the 
humble  suitor.     It  appears  to  admit  of 
some  doubt,  however,  whether  the  exercise 
of  the  option  on  the  part  of  the  justice  may 
not  in  certain  cases  deprive  the  plaintiff  of 
his  remedy  altogether,  whatever  may  be  the 
merits  of  his  action.     The  sixth  section,  it 
will  be  observed,  limits  the  time  for  bring- 
ing actions  against  justices  to  six  calendar 
months,  whilst  the  following  section  pro- 
vides, that  no  such  action  shall  be  com- 
menced until  one  calendar  month  at  lease 
after  notice  of  action  has  been  served,  in 
which  notice  "  the  cause  of  action,  and  the 
Court  in  which  the  same  is  intended  to  be 
broughtj   shall    be  clearly    and    explicitly 
stated."     Let  us  suppose  that  at  the  end  of 
four  months  after  the  act  complained  of  has 
been  committed  the  aggrieved  party  serves 
a  notice  that  he  intends  to  proceed  at  the 
expiration  of  one  calendar  month  in  the 
County  Court,  and  hearing  nothing  from 
the  justice,  he  does  proceed  by  entering  his 
plaint  and  issuing  and  serving  a  summons, 
and  that  the  justice,  within  the  six  days 
specified  in  the  proviso  already  cited,  de- 
clines to  be  judged  by  the  learned  judige  of 
the  County  Court, — what  then  ?   The  plain- 
tiff, unless  he  abandon  his  suit,  must  seek 
his  remedy  by  issuing  a  writ  of  summons  in 
one  of  the  Superior  Courts.    To  enable  him 
to  maintain  such  an  action,  however,  he  is 
required  to  give  one  calendar  months'  notice, 
and  if  such  notice  be  given  after  the  pro- 
ceedings in  the  County  Court  have  been 
prematurely  stopped  by  the  refusal  of  the 
defendant  to  submit  nis  case  to  that  tri- 
bunal, the  six  months  mentioned  in  the 
eighth  section  will  have  expired,  and  the 
plaintiff's  remedy  be  effectually  barred. 

The  objection  to  the  7th  section,  which 
provides,  that  where  any  action  is  brought 
contrary  to  the  provisions  of  tins  act,  "  a 


judge  of  the  Court "  shall,  upon  the  appli- 
cation of  the  defendant,  set  aside  the  pro- 
ceedings with  or  without  costs,  is  a^;Tavated 
by  the  consideration  that  this  power  may  be 
exercised,  not  only  by  a  single  judge  of  the 
Superior  Courts  sitting  in  private,  but  also 
by  a  judge  of  the  County  Court.     Where 
an  action  is  brought  against  a  magistrate, 
founded  on  any  real  or  supposed  acts  of 
oppression,  the  proceedings  should  only  be 
set  aside  after  a  fuU   discussion   in  open 
Court.      The  private  decision  of  a  sing;le 
judge  cannot  in  such   a  case   be   deemed 
satisfactory ;  and  to  invest  the  judges  indi- 
vidually with  such  a  jurisdiction  is  to  im- 
pose on  them  unnecessarily  an  unfair  d^ree 
of  responsibility.      When  the  act  for  the 
further  amendment  of  the  administration  of 
criminal  justice,  (1 1  &  12  Vict.  c.  78,  piinted 
ante,  p.  403),  was  under  the  consideration  of 
the  House  of  Lords,  the  learned  Lord  Chief 
Justice  of  the  Queen's  Bench  energetically 
protested    against    giving    the    Courts  of 
Quarter  Sessions   the   power   of  reservinx 
questions  of  law,  which  might  arise  on  crimi- 
nal  trials,    for    the    consideration    of  the 
Superior  Courts,  on   the  ground  that  the 
judges  of  the  Superior  Courts  were  already 
oppressed  by  the  number  and  variety  of  the 
questions  submitted  for  their  decision.    We 
apprehend,  however,  that  the  business  of 
the  Court  of  Queen's  Bench,  in  which  the 
heaviest  arrear  already  exists,  will  be  ma- 
terially increased  by  the  course  of  proceed- 
ing pointed  out  by  the  5th  section  of  the 
act  now  under  consideration,  as  well  as  by 
the  provision  which  requires  that,  in  certain 
cases,    a  conviction   or    order  should   be 
quashed  preliminary  to   any  action  being 
Drought  against  the  justice  by  whom  su(£ 
conviction  or  order  was  made.     In  any  case 
where  a  justice  entertains  a  doubt  as  to  the 
legality  of  any  act  he  is  called  upon  to  per- 
form  in  his  magisterial  capacity,   he  has 
only  to  decline  to  perform  the  act,  and  the 
Court  of  Qiicen's  Bench  may  then  be  csBed 
upon  to  consider  and  pronounce  upon  the 
legality  of  the  act  which  the  justice  has  de- 
clined to  perform,  and,  if  it  deems  fit,  may 
require  the  justice  by  rule  of  Court  to  do 
the  act  he  has  previously  refused  to  do.    It 
would  appear  to  be  the  intention  of  the 
legblature  that  the  Court  of  Queen*s  Bendi 
should  only  interfere  where  the  justice  has 
declined  to  act  in  consequence  of  doubts  as 
to  the  legality  of  the  act,  but  the  daose 
does  not  specifically  point  out    by  what 
means  the  Court  is  to  be  informed  as  to  the 
grounds  of  the  justice's  refusal.  Wc  presume 
it  is  intended  that  this  information  should  be 
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oommunioated  to  the  Court  by  affidavit  of 
the  magistrate  in  answer  to  the  rule.  Much 
will,  no  doubt,  depend  upon  the  principles 
of  construction  and  the  course  of  procedure 
adopted  bj  the  Court  of  Queen's  Bench 
under  this  section ;  but  we  can  readily  con- 
ceive that  this  enactment  may,  at  no  distant 
period,  operate  rather  as  a  hardship  than  a 
jNTOtection  to  the  class  it  was  jieculiarly  de- 
signed to  favour  and  benefit. 

We  shall  only  add,  that  the  Justices'  Pro- 
tection Act,  like  other  acts  already  alluded 
to,  (li  &  12  Vict.  cc.  42  &  43,)  comes  into 
operation  on  Monday  next,  the  2nd  October. 


TRANSFER  OF  LANDED  PROPERTY 
IN  IRELAND. 

The  numerous  acts  passed  in  the  Session 
of  Parliament  which  has  lately  terminated, 
and  in  which  the  legal  profession  may  be 
supposed  to  be  peculiarly  interested,  have 
been  or  shortly  will  be  submitted  to  our 
readers  in  every  instance  in  which  the  enact- 
ments extend  to  the  United  Kingdom.  In 
addition  to  these,  we  may  notice  an  act  the 
operation  of  which  is  expressly  confined  to 
the  sister  kingdom,  and  which  is  entitled 
"An  Act  to  facilitate  the  Transfer  of  landed 
Property  in  Ireland."  This  measure  was 
introduced  by  Sir  William  Somerville,  the 
Irish  Secretary,  and  contains  some  pro- 
visions of  great  practical  importance  in  re- 
ference to  the  system  of  registration  which 
bas  been  for  some  years  established  in  that 
portion  of  the  United  Kingdom. 

The  alterations  now  introduced  recognize 
the  principle  that  the  registry  should  not 
only  disclose  the  incumbrances  to  which  an 
estate  has  been  subjected,  but  also  by  what 
laeans,  if  any,  those  incumbrances  have 
been  discharged  or  satisfied.  The  leading 
provisions  of  the  statute  may  be  thus 
enumerated : — 

"  Ist.  That  no  bond  or  recognisance  to  the 
crown  of  record  in  Ireland,  which  shall  be 
more  than  20  years  old  from  its  date,  shall 
effect  any  lands,  &c.  as  to  purchasers,  until 
tod  unless  registered. 

2Qd,  No  judf^ment,  order,  decree,  &c.  can 
btfeafter  be  registered  until  a  certificate  of  its 
exbtence  has  been  lodged  with  the  registrar. 
,  "  3rd.  Upon  production  to  the  registrar  of 
judgment  of  a  certificate  of  satisfaction  of  a 
jadgment,  decree,  rule,  or  order,  &c.,  he  shall 
enter  a  memorandum  thereof  upon  the  entry  of 
'^fpvtry,  and  {(rant  certificates  as  well  of  snch 
satisfaction  as  of  the  registration  of  a  judgment, 
fole,  order,  ice. 

"  ith.  The  Lords  of  the  Treasury  arc  em- 
powered to  alter  the  forms  of  the  books  and 
indexes  as  well  in  the  oflice  for  registry  of 
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deeds,  as  also  in  that  of  the  rsgistrar  of  judg^; 
ments.'* 

We  are  informed  that  this  measure  is  re- 
garded fayourably  by  the  profession  in 
Ireland,  as  affording  great  practical  facilities 
in  the  sale  or  mortgage  of  landed  property 
in  that  country.  Its  beneficial  operation^ 
however,  will  necessarily  be  limited,  if  not 
altogether  suspended,  until  that  part  of  the 
United  Kingdom  is  restored  to  such  a  state 
of  tranquillity  as  ynll  establish  some  degree 
of  confidence  on  the  part  of  those  who  are 
disposed  to  invest  capital  upon  landed 
security  in  Irehmd. 

THE  BAR  AND  THE  ATTOBNEYS. 

7b  the  Editor  of  the  Legal  Observer. 
Sir, — ^Throughout  the  long  period  that 
vou  have  conducted  the  Legal  Observer,  I 
have  noticed  the  care  and  anxiety  with 
which  you  have  exercised  your  vocation 
whenever  the  interests  of  the  profession,  or 
any  of  its  departments,  were  concerned.  It 
has  appeared  to  me,  that,  whilst  the  mate- 
rials of  your  publication  have  been  chiefly 
collected  for  the  use  of  attorneys  and  soli- 
citors, you  have  invariably  sought  to  pro- 
mote the  interest  of  the  entire  professioriy 
and  to  unite  all  its  branches  in  one  friendly 
feeling.  You  have  not  been  wanting  in  re- 
monstrances or  animadversions  where  mem- 
bers either  of  the  bench  or  the  bar — from 
the  Lord  Chancellor  to  the  humblest  Com- 
miasioner — ^have  overstepped  the  course  of 
their  duty,  to  the  prejudice  either  of  the 
pubKc  or  the  profession  in  general.  On  the 
other  hand,  you  have  expo^  and  censured 
all  serious  instances  of  the  malpractice  or 
misconduct  of  attorneys,  without  being  too 
officious  in  spying  out  "  every  nice  offence" 
or  inflicting  too  severe  a  comment. 

Aa  a  practitioner  of  many  years'  standing, 
and  strongly  attached  to  my  profession,  I 
have  watched,  with  no  common  interest, 
the  progress  of  law  reform  and  the  changes 
which  have  taken  place  to  the  injury  alike 
of  the  public  and  the  profession.  Many,  if 
not  all,  of  these  mutations  in  our  law  and 
practice  have  affected  equally  the  Barrister 
and  the  Attorney.  Had  the  two  bodies 
acted  in  unison — ^had  the  comparatively 
large  and  powerful  portion  of  the  bar  who 
are  in  Parnament,  aided  by  their  influential 
brethren  in  general,  joined  with  the  attor- 
neys and  solicitors  throughout  the  country, 
these  evils,  of  which  both  branches  now 
complain,  might  have  been  largely  mitigated, 
if  not  absolutely  prevented. 

Of  bite  I  have  observed,  as  well  firom  my 

s  2 


ne  Btw  tmd  ^  AHome^t, 


own  penonal  ezperiehoe  as  from  the  oom- 
stant  attention  which  has  been  paid  to  pro- 
fessional interests  in  jour  pages,  that  there 
is  a  growing  opinion  oi  dissatisfaction 
amongst  the  members  of  my  branch  of  the 
profession,  with  regard  to  the  conduct  of 
the  bar,  and  especiallj  that  part  of  it  which 
has  attained  the  rank  of  legislators.  This 
feeling  is  certainly  very  general.  There  are 
some  exceptions  of  attorneys  in  gooS  prac- 
tice, who  are  absorbed  in  their  business,  and 
bestow,  little  if  any,  attention  on  matters 
which  affect  the  status,  the  character,  or 
interests  of  the  profession.  The  encroach- 
ments on  the  rights  of  their  humbler 
brethren  affeot  not  them.  For  aught  they 
heed,  all  the  honours  and  public  appoint- 
ments of  the  profession  may  be  grasped  by 
barristers  of  seven  years'  stan^g.  But 
I  am  glad  to  say  that  this  dass  is 
comparatively  small  in  number,  and  that 
the  general  body  is  fully  sensible  of 
the  true  state  of  the  profession.  They 
perceive  that  the  course  of  modem  legis- 
lation evidently  tends  to  destroy  the  influ- 
ence which  the  attorneys  possessed,  and 
which  they  were  peculiarly  entitled  to  exer- 
cise in  their  several  localities.  They  for- 
merly filled  all  the  public  clerkships,  and 
many  other  offices  of  trust  and  honour,  for 
which  their  lep;al  education  and  excellent 
habits  of  busmess  have  always  peculiarly 
qualified  them.  The  public  service,  indeed, 
cannot  fail  to  suffer,  if  they  are  superseded, 
as  in  too  many  instances  has  already  been 
the  case,  and  "  worse  remains  behind,"  if 
they  do  not  actively  bestir  themselves.  The 
numerous  corps  of  barristers  in  parliament, 
and  the  still  more  numerous  dass  of  their 
connexions  and  friends  in  both  Houses, 
willy  in  this  *' piping  time  of  peace,"  natu- 
rally favour  their  own  influential  order. 
Hence  the  execution  of  official  duties  and 
administrative  powers  conferred  by  reoait 
statutes  are  almost  entirdy  confided  to  the 
members  of  the  bar. 

Then  comes  the  question,  what  is  to  be 
done?  What  are  the  specific  measures 
which  should  be  adonted  f  Can  the  pro- 
fession be  re-organizea,  and  those  exdusive 
rulea  altered  whidi  separate  the  two 
brmches  so  far  vg^xi  that  the  interests  of 
each  conflicts  with  the  other?  Can  a 
duukge  be  effected  by  which  the  respective 
departments  of  the  profession  may  each 
possess  its  own  appropriate  position, — 
whether  judicial  or  adrnmistrative* — ^with- 
out infringing  on  the  just  claims  of  the 
other?  Some  recent  durcaxattanccs  iaduce 
m^  to  iqpprtfafind  that  if  «  proper  unta^ 


ment  be  not  effected,  a  oonffiet  will  take 
place  which  may  be  iojuriom  to  botii 
parties,  and  aSbrd  mudi  mafidous  tejoiciBg 
to  thdr  common  enemies.  Now  it  spears 
to  me  that,  however  difficnh  the  negobatiDD 
may  be,  it  ought  to  be  attempted. 

It  would  of  coarse  come  with  more  effect, 
and  the  greater  grace,  if  the  removal  of  the 
grievances  originated  with  the  snperiOT 
rank.  It  could  be  readily  bronght  about 
by  an  intimation  from  a  few  leading  mem- 
bers of  the  Bar  that  they  were  willing  to 
take  into  consideration  the  grievances  com- 
plained of,  with  a  view  to  their  redress,  and 
every  due  mark  of  respect  would  be  paid  to 
the  suggestion.  If  there  were  the  willy  it 
would  be  easy  to  find  the  way.  For  m- 
stance,  in  several  families  there  are  mem- 
bers in  all  branches  of  the  pfrofesanon :  the 
head  of  the  family  on  the  bench, — brothers 
or  sons  practising,  some  as  banisters,  and 
others  as  attorneys  and  solidtors.  ^hat 
could  be  easier  than  to  brmg  about  a  good 
understanding  amongst  persons  having  one 
common  interest — seeking  to  efifect  an  ob- 
ject right  and  just  in  itself,  as  well  towards 
the  whole  profession,  as  die  public  in 
general? 

In  another  letter,  if  this  be  favonraU^ 
entertained,  I  purpose  to  set  forth  theprma- 
pal  points  of  difference  which  I  think  might 
be  satis&ctorily  arranged.  It  is  mani&st, 
from  various  indications,  that  the  attorneyB 
and  solidtors  will  not  submit  any  longer  to 
the  subversion  of  their  rights  and  the  unjnst 
encroachment  on  their  interests  and  station 
in  the  profession.  They  are  now  banded  to- 
gether to  an  extent  that  must  sooner  or  later 
prevail .  Unless  some  injndidous  friends,  or 
concealed  enemies,  disonite  them  or  mar 
the  fair  prospect  which  is  before  them,  they 
cannot  &il  to  achieve  the  main  objects  in 
view. 

The  profession  is  largely  indebted  to  your 
work  for  the  valuable  support  it  has  given 
to  the  New  Association  of  Town  and  Conn* 
try  Solidtors,  and  for  the  pains  you  have 
taken  to  explain  its  objects  and  prevent  the 
injury  which  might  have  arisen,  bad  the 
notion  prevailed  that  there  was  any  oppo- 
sition or  rivalry  between  the  Incorporated 
Law  Sodety  and  the  Metropolitan  and 
Provincial  Association.  The  great  object, 
as  you  have  often  painted  out,  will  be  to 
bring  into  operation  the  power  and  infln* 
enoe  of  the  eountry  seUcUorM  in  conjunctioii 
with  those  of  London;  and  there  is  no  doubt 
that  the  new  sodety  is  calculated  to  enrol 
a  much  larger  number  than  oonld  be  ex- 
pected in  the  Incorporated  Society.  Asmall 
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smnial  subscription  is  sufficient  for  the 
membership  of  the  one,  a  considerable  ad- 
mission-fiee  as  well  as  subscription  is  neces- 
saiy  for  the  other.  To  the  Loudon  mem- 
bers this  pecuniary  advance  is  compensated 
bj  the  advantages  of  an  extensive  library 
and  nsefnl  lectures,  by  the  collection  of 
daily  information  for  their  professional  nse, 
and  the  convenience  of  a  place  of  resort 
always  accessible  to  the  members  and  their 
articled  clerks.  On  account  of  their  distant 
residence,  these  advantages  are  not  available 
to  the  provincial  profession,  and  hence  the 
seoessity  of  the  new  associaticm* 

If  noavertore  should  in  any  way  be  noade 
on  the  part  of  the  bar,  I  would  venture  to 
recommend  that  the  solicitors,  through  the 
medium  of  their  established  societies,  should 
state  their  grievances  to  the  heads  of  the 
bar,  and  suggest  a  plan  for  redressing  them. 
If  they  should  not  be  properly  listened  to, 
or  if  the  result  be  unsatistactory,  they  can 
then  take  their  own  course  ;  and  probably 
a  more  successful  one,  after  conciliatory 
means  have  been  first  adopted. 

Attornatus. 

20  Sept.  1848. 

[We  shall  be  glad  to  receive  the  opinions 
of  onr  readers  on  this  important  subject. 
-Ed.] 


NOTICES  OF  NEW  BOOKS. 

A  Manual  of  the  Law  of  Evidence  on  the 
Trial  of  Actions  and  other  Proceedings 
in  the  New  County  Courts.  By  Jam£S 
Edward  Davis,  Esq.,  Barrister-at-Law. 
Loudon :  H.  Butterworth.  1848.  Pp. 
319. 

The  Law  of  Evidence  is  for  the  most 
part  the  same  in  actions  in  the  Inferior^  as 
in  the  Superior  Courts,  with  this  difference — 
that  b  the  County  Courts  the  parties  to  the 
ndts  and  their  wives  are  rendered  oonpe- 
tent  witnesses  ;  but  a  work  like  the  present 
volume  appeared  to  be  requisite  as  a  con- 
venient volume  in  lieu  of  the  ponderous 
works  of  Selvryn,  Starkie,  and  Phillips. 

In  the  Superior  Courts,  as  IVlr.  Davis 
observes,  the  evidence  depends  on  the 
pleadings,  and  a  considerable  part  of  the 
kamed  Treatises  on  Evidence  is  devoted  to 
the  consideration  of  what  facts  must  or  may 
he  proved  under  certain  pleas.  In  the 
County  Courts  this  abstruse  part  of  the 
•ttbjectis  avoided;  but  m  the  absence  of 
Readings,  the  particular  fiacts  necessary  to 
be  proved  siaiiifeally  require  great  attentioii. 
^  aobdiviaioiia  in  the  aapeaor  C»iirU  of 


rights  and  lemediea  into  actioiis  of  as- 
sumpsit, debt,  &c.,  is  inapplicabk  to  ihm 
County  Courts;  but  Mr.  Davis  notices 
that  this  subdivision  is  nevertheless  retained 
in  most,  if  not  in  all  the  treatises  on  the 
practice  of  these  Courts : — an  error,  he  says, 
probably  arising  from  ^'  the  language  of  the 
act  of  parliament  which  gives  jurisdiction 
to  the  County  Courts  in  all  pleas  of  per- 
sonal actioHSj  to  a  certain  amount,— mean- 
ing, however,  that  these  Courts  shall  hare  ju- 
risdiction in  all  cases  which  in  the  Superior 
Courts  are  the  subject  of  actions  of  that 
Class. 

By  the  rules  of  practice  in  these  Courts, 
as  settled  by  the  judges,  actioiis  are  divided 
into  two  classes : — actions  on  tontracts,  and 
actions  for  torts.  There  are,  however,  other 
subjects  within  the  jurisdiction  of  the 
County  Courts,  as  replevin,  possession  of 
tenements,  and  cases  of  interpleader.  Mr. 
Davis,  therefore,  has  divided  his  treatbe 
under  the  following  heads : — 

The  1st  part  treats  of  actions  on  con* 
tracts,  vis.,---the  sale  of  goods,  &c. ;  the 
use  of  goods  ;  the  occupation  of  premises ; 
actions  relating  to  personal  services  ;  con- 
tracts relating  to  money  and  securities  for 
money. 

The  2ad  pait  comprises  torts,  including 
injuries  to  the  person,  and  injuries  to  pro- 
perty. 

The  3rd  part  relates  to  actions  of  re^ 
plevin  ;  proceedings  to  recover  possession  of 
tenements,  and  interpleader  claims. 

Such  is  the  scope  of  this  Hand-Book  of 
Evidence  for  the  County  Courts.  The 
materials  have  been  well  arranged  and  con- 
cisely stated,  aud  we  doubt  not  it  will  be 
found  a  very  useful  book  lor  the  prsctitioner. 


NEW  STATOTES  EFFECTING  ALTEIU- 
TIONS  IN  THE  LAW. 

IN  THE  PRESBNT  SSSftlON  OF  PABLIAMSNT. 

The  Statutes  effecting  alterations  in  the  Law 
passed  durinj^  the  present  Session  of  Parlia- 
ment, printed  in  this  and  the  last  volume  of 
the  Leffol  Observer,  are  as  follow  i^^ 

E«stending  Time  for  making  Railways,  SS 
L.  O.  204. 

Regulatinj^  the  Queen's  Prison,  lb.  555. 

North  American  Passengers,  ib.  531. 

Crown  and  Government  Security,  ib.  600. 

Oaths  IB  Chancery,  p.  7,  «»le. 

Stamp  Duties  Assimilation,  p.  8,  ante. 

Trial  of  Controverted  Electionsj  p.  23,  os/e. 

Bamoral  of  AJIkm,  p.  IBB,  mU. 
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Suspenrion  of  the  Habeas  Corpus  Act  (Ire- 
land), p.  280,  ante. 

Poor  Removal,  p.  298,  ante. 

Commons  Inclosure,  p.  324,  ante. 

Game  Certificates,  p.  341,  ante, 

Joint-Stock  Companies,  p.  357. 

Law  of  Elections,  p.  377. 

Law  of  Bankruptcy,  p.  377. 

Administration  of  Justice  by  Magistrates  out 
of  Sessions,  p.  397* 

Administration  of  Criminal  Law,  p.  403. 

Release  of  Bankrupts,  p.  423. 

Evidence  of  Proclamations  of  Fmes,  p.  424. 


THB   PROTECTION   OF  JUSTICES   ACT. 

11&12  Vict.  c.  44. 

An  Act  to  protect  Justices  of  the  Peace  from 
vexatious  Actions  for  Acts  done  by  them  in 
execution  of  their  Office.   [I4th  Auflf.,  1848.] 

1.  For  an  act  by  a  justice  of  peace  within  his 
jurisdiction  the  action  shall  be  on  the  case,  and 
it  shall  be  alleged  to  have  been  done  maliciously  y 
and  without  probable  cai»0.— Whereas  it  is  ex- 
pedient to  protect  justices  of  the  peace  in  the 
execution  of  their  duty :  Be  it  therefore  enacted. 
That  every  action  hereafter  to  be  brought 
against  any  justice  of  the  peace  for  any  act 
done  by  him  in  the  execution  of  his  duty  as 
such  justice,  with  respect  to  any  matter  within 
liis  jurisdiction  as  such  justice,  shall  be  an 
action  on  the  case  as  for  a  tort ;  and  in  the  de- 
claration it  shall  be  expressly  alleged  that  such 
act  was  done  maliciously,  and  without  reason- 
able and  probable  cause;  and  if  at  the  trial  of 
any  such  action,  upon  the  general  issue  beinff 
pleaded,  the  plaintiff  shall  fsdl  to  prove  such 
allegation,  he  shall  be  nonsuit,  or  a  verdict 
shul  be  given  for  the  defendant. 

2.  For  an  act  done  by  him  without  jurisdiction, 
or  exceeding  hisjurisaiction,  an  action  may  be 
nudntttined  without  such  allegation  s  but  not  for 
an  act  done  under  a  conviction  or  order,  until 
after  such  conviction  or  order  shaU  have  been 
quashed  J  nor  for  on  act  done  under  a  warrant 
to  compel  appearance,  if  a  summons  were  pre- 
vimuly  served  and  not  obeyed.—ThRt  for  any  act 
done  by  a  justice  of  the  peace  in  a  matter  of 
which  by  law  he  has  not  jurisdiction,  or  in 
which  he  shall  have  exceeded  his  jurisdiction, 
any  person  injured  thereby,  or  by  any  act  done 
under  any  conviction  or  order  made  or  warrant 
issued  by  such  justice  in  any  such  matter,  may 
maintain  an  action  against  such  justice  in  the 
same  form  and  in  the  same  case  as  he  might 
have  done  before  the  passing  of  this  act,  with- 
out making  any  allegation  in  his  declaration 
that  the  act  complained  of  was  done  maliciously, 
and  without  reasonable  and  probable  cause: 
Provided  nevertiieless,  that  no  such  action 
shall  be  brought  for  anything  done  under  such 
conviction  or  order  until  after  such  conviction 
shall  have  been  quashed,  either  upon  appeal  or 
upon  application  to  lii»r  Majesty's  Court  of 
Queen's  Bench;  nor  shall  any  such  action  be 


brought  for  anything  done  under  any  such 
warrant  which  shall  have  been  issued  by  such 
justice  to  procure  the  appearance  of  such  party, 
and  which  shall  have  been  followed  by  a  con- 
viction  or  order  in  the  same  matter,  until  after 
such  conviction  or  order  shall  have  been  80 
quashed  as  aforesaid ;  or  if  such  last-mentioned 
warrant  shall  not  have  been  followed  by  any 
such  conviction  or  order,  or  if  it  be  a  warrant 
upon  an  information  for  an  alleged  indictable 
offence,  nevertheless,  if  a  summons  were  issued 
previously  to  such  warrant,  and  such  summons 
were  served  upon  such  person,  either  person- 
ally  or  by  leaving  the  same  for  him  witii  some 
person  at  his  last  or  most  usual  place  of  abode, 
and  he  did  not  appear  according  to  the  exh 
gency  of  such  summons,  in  such  case  no  such 
action  shall  be  mmntained  against  such  justice 
for  anything  done  under  sucn  warrant. 

3.  Jf  one  justice  make  a  conviction  or  order, 
and  another  grant  a  warrant  upon  U,  the  action 
must  be  brought  against  the  former,  not  the 
latter,  for  a  defect  in  the  conviction  or  ^jrcfcr .- 
That  where  a  conviction  or  order  shaU  be  made 
by  one  or  more  justice  or  justices  of  the  peace, 
and  a  warrant  of  distress  or  of  commitmeDt 
shall  be  granted  thereon  by  some  other  justice 
of  the  peace  bond  fide  and  without  collusion, 
no  action  shall  be  brought  agwnst  the  justice 
who  so  granted  such  warrant  by  reason  of  any 
defect  in  such  conviction  or  order,  or  for  any 
want  of  jurisdiction  in  the  justice  or  justices 
who  made  the  same,  but  the  acUon  (if  any) 
shall  be  brought  against  the  justoce  or  justices 
who  made  such  conviction  or  order. 

4.  No  action  for  issuing  a  distress  wmeiU 
for  poor  rate  by  reason  of  any  defect  or  that  the 
party  is  not  rateabU.—No  action  agaxust 
justices  for  the  manner  in  which  they  exercise  a 
discretionary  ^otcer.— That  where  any  poor- 
rate  shall  be  made,  allowed,  and  pubhshed, 
and  a  warrant  of  distress  shall  issue  against 
any  person  named  and  rated  therein,  no  action 
shaU  be  brought  against  the  justice  or  jusUces 
who  shall  have  granted  such  warrant  by  reason 
of  any  irregularity  or  defect  in  the  aaid  rate,  or 
by  reason  of  such  person  not  being  liable  to  De 
rated  therein;  and  that  in  all  cases  where  a 
discretionary  power  shall  be  given  to  a  justice 
of  the  peace  by  any  act  or  acU  of  parliamepi^ 
no  action  shall  be  brought  against  such  jiMtioe 
for  or  by  reason  of  the  manner  m  whicH  ne 
shall  have  exercised  his  discretion  m  the  exe- 
cution of  any  such  power. 

5.  y  a  justice  refuse  to  do  an  act,  the  torn 
of  Queen's  Bench  may  by  rule  order  him  to  do 
it,  and  no  action  shall  be  broug^  against  him 
far  doing  t*.— And  whereas  it  would  conduce 
to  the  advancement  of  juatice,  and  render 
more  effective  and  certain  the  perforraance  oi 
the  duties  of  justices,  and  give  them  protection 


in  the  performance  of  the  same,  if  some  eimplc 
means,  not  attended  with  much  expense,  were 
devised  by  which  the  legality  of  anyactto  be 
done  by  such  justices  might  be  considered  ana 
adjudged  by  a  Court  of  competent  jurisdiction, 
and  such  justice  enabled  and  directed  to  per- 
form it  without  risk  of  any  action  or  other  pro- 


New  StahUes  efectmg  AUeraiitm  •»  tht  Lam. 


443 


ceeding  being  brought  or  had  against  him ;  be 
it  therefore  enacted.  That  in  all  cases  where  a 
justice  orjtt«tices  of  the  peace  shall  refuse  to 
do  any  act  relating  to  the  duties  of  his  or  their 
office  as  such  justice  or  justices,  it  shall  be 
lawful  for  the  party  requiring  such  act  to  be 
done  to  apply  to  her  Majesty's  Court  of  Queen's 
Bench,  upon  an  affidavit  of  the  facts,  for  a  rule 
calling  upon  such  justice  or  justices,  and  also 
the  party  to  be  affected  by  such  act  to  show 
cause  whv  such  act  should  not  be  done;  and 
if  after  due  service  of  such  rule  good  cause , 
shall  not  be  shown  against  it,  the  said  Court  | 
may  make  the  same  absolute,  with  or  without ' 
or  upon  payment  of  costs,  as  to  them  shall 
6cem  meet;  and  the  said  justice  or  justices 
upon  being  sen'ed  with  such  rule  absolute  shall 
obey  the  same,  and  shall  do  the  act  required ; 
and  no  action  or  proceeding  whatsoever  shall 
be  commenced  or  prosecuted  against  such  jus- 
tice or  justices  for  having  obeyed  such  rule, 
and  done  such  act  so  thereby  required  as  afore- 
said. 

6.  After  conviction  or  order  confirmed  on  ap^ 
pealno  action  for  anything  done  under  a  warrant 
i^on  t/.— That  in  all  cases  where  a  warrant  of 
distress  or .  warrant  of  commitment  shall  be 
granted  by  a  justice  of  the  peace  upon  any  con- 
viction or  order  which,  either  before  or  after 
the  granting  of  such  warrant,  shall  have  been 
or  shall  be  confirmed  upon  appeal,  no  action 
shall  be  brought  against  such  justice  who  so 
grantcii  such  virarrant  for  anythmg  which  may 
have  been  done  under  the  same  by  reason  of 
any  defect  in  such  conviction  or  oraer. 

7.  If  an  action  he  brought  where  by  this  act 
^  is  prohibited,  a  judge  may  set  aside  the  pro- 
cefrfia^^.— That  in  all  cases  where  by  this  act 
It  is  enacted  that  no  action  shall  be  brought 
under  particular  circumstances,  if  any  such 
action  shall  be  brought  it  shall  be  lawful  for 
»  judge  of  the  Court  in  which  the  same  shall 
be  brought,  upon  amplication  of  the  defendant, 
and  upon  an  affidavit  of  facts,  to  set  aside  the 
proceedings  in  such  action,  with  or  without 
costs,  as  to  him  shall  seem  meet. 

8.  Limitation  of  action. — ^That  no  action 
shall  be  brought  against  any  justice  of  the 
peace  for  any  thing  done  by  him  in  the  execu- 
tion of  his  office,  unless  the  same  be  com- 
menced within  six  calendar  months  next  after 
the  act  complained  of  shall  have  been  com- 
mitted. 

9.  Notice  of  action. — ^That  no  such  action 
shall  be  commenced  against  any  such  justice 
of  the  peace  until  one  calendar  month  at  least 
*«er  a  notice  in  writing  of  such  intended 
action  shall  have  been  delivered  to  him,  or  left 
for  him  at  his  usual  place  of  abode,  by  the 
party  intending  to  commence  such  action,  or 
by  his  attorney  or  agent,  in  which  said  notice 
the  cause  of  action,  and  the  Court  in  which 
the  same  is  intended  to  be  brought,  shall  be 
clearly  and  explicitly  stated;  and  upon  the 
back  thereof  shall  be  endorsed  the  name  and 
place  of  abode  of  the  party  so  intending  to  sue, 
and  also  the  name  and  place  of  abode  or  of 
business  of  the  said  attorney  or  agent,  if  such 


notice  have  been  aenred  by  such  attorney  or 
agent. 

10.  Venue. — Defendant  may  plead  the  general 
issucy  any  special  matter,  ^c,  tis  evidence.^-^ 
That  in  every  such  action  the  venue  shall  be 
laid  in  the  county  where  the  act  complained  of 
was  committed,  or  in  actions  in  the  County 
Court  the  action  must  be  brought  in  the  Court 
within  the  district  of  which  the  act  complained 
of  was  committed ;  and  the  defendant  snail  be 
allowed  to  plead  the  general  issue  therein,  and 
to  ^ve  any  special  matter  of  defence,  excuse, 
or  justification  in  evidence  under  such  plea,  at 
the  trial  of  such  action :  Provided  always,  that 
no  action  sludl  be  brought  in  any  such  County 
Court  against  a  justice  of  the  peace  for  any 
thing  done  by  him  in  the  execution  of  his  office 
if  such  justice  shall  object  thereto;  and  if 
within  six  days  after  being  served  with  a  suna- 
mons  in  any  such  action  such  justice,  or  his 
attorney  or  agent,  shall  give  a  written  notice 
to  the  plaintiff  in  such  action  that  he  objects 
to  being  sued  in  such  County  Court  for  such 
cause  of  action,  all  proceedings  afterwards  had 
in  such  County  Court  in  any  such  action  shall 
be  null  and  void. 

11.  Tender,  and  payment  qf  money  into 
Court. — ^That  in  every  such  case  after  notice  of 
action  shall  be  so  given  as  aforesaid,  and  be- 
fore such  action  shall  be  commenced,  such 
justice  to  whom  such  notice  shall  be  given 
may  tender  to  the  party  complaining,  or  to  his 
attorney  or  agent,  such  sum  of  money  as  he 
may  think  fit  as  amends  for  the  injury  com- 
plained of  in  such  notice ;  and  after  such  action 
shall  have  been  commenced,  and  at  any  tim«* 
before  issue  joined  therein,  such  defendant,  if 
he  have  not  made  such  tender,  or  in  addition 
to  such  tender,  shall  be  at  liberty  to  nay  into 
Court  such  sum  of  money  as  he  may  think  fit, 
and  which  said  tender  and  pajnnent  of  money 
into  Court,  or  either  of  them,  may  afterwards 
be  given  in  evidence  by  the  defendant  at  the 
trial  under  the  general  issue  aforesaid ;  and  if 
the  jmry  at  the  trial  shall  be  of  opinion  that  the 
plaintiff  is  not  entitled  to  damages  beyond  the 
sum  so  tendered  or  paid  into  Court,  or  beyond 
the  sums  so  tendered  and  paid  into  Court, 
then  they  shall  give  a  verdict  for  the  defendant^ 
and  the  plaintiff  shall  not  be  at  liberty  to  elect 
to  be  nonsuit,  and  the  sum  of  money,  if  any, 
so  paid  into  Court,  or  so  much  thereof  as  sludl 
be  sufficient  to  pay  or  satisfy  the  defendant's 
costs  in  that  behalf,  shall  thereupon  be  paid 
out  of  Court  to  him,  and  the  residue,  if  any, 
shall  be  paid  to  the  plaintiff;  or  if,  where 
money  is  so  paid  into  Court  in  any  such  action, 
the  plaintiff  shall  elect  to  accept  the  same  in 
satisfaction  of  his  damages  in  the  said  action, 
he  may  obtain  from  any  judge  of  the  Court  in 
which  such  action  shall  be  brought  an  order 
that  such  money  shall  be  paid  out  of  Court  to 
him,  and  that  the  defendant  shall  pay  him  his 
costs  to  be  taxed,  and  thereupon  the  said  action 
shall  be  deteniuned,  and  such  order  shall  be  a 
bar  to  any  other  action  for  the  same  cause. 

13.  In  what  eases  wmernt,  or  verdict  for 
dtfeHdamt.^ThBi  if  aft  the  trial  of  any  such 
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action  the  pUdntiiF  shall  not  prove  that  ench 
action  was  brought  within  tne  time  herein- 
before limited  in  that  behalf*  or  that  such 
notice  as  aforesaid  was  given  one  calendar 
month  before  such  action  was  commenced,  or 
if  he  shall  not  prove  the  cause  of  action  stated 
in  such  notice*  or  if  he  shall  not  prove  that 
such  cause  of  action  arose  in  the  county  or 
place  laid  as  venue  in  the  marp^in  of  the  decla- 
ration, or  (when  such  plaintiff  shall  sue  in  the 
County  Court)  within  the  district  for  which 
such  Court  is  holden,  then  and  in  every  such 
case  such  plaintiff  shall  be  nonsuit,  or  the  jury 
shall  give  a  verdict  for  the  defendant. 

13.  Doma^e^.^That  in  all  cases  where  the 
plaintiff  in  any  such  action  shall  be  entitled  to  re- 
cover, and  he  shall  prove  the  levying  or  payment 
of  any  penalty  or  sum  of  money  under  any  con- 
viction or  order  as  parcel  of  the  damages  he 
seeks  to  recover,  or  if  he  prove  that  he  was  im- 
prisoned under  such  conviction  or  order,  and 
shall  seek  to  recover  damages  for  any  such  im- 
prisonment, he  shall  not  be  entitled  to  recover 
the  amount  of  such  penaltv  or  sum  so  levied 
or  paid,  or  any  sum  beyona  the  sum  of  2d,  as 
damages  for  such  imprisonment,  or  any  costs 
of  suit  whatsoever,  if  it  shall  be  proved  that  he 
was  actually  guilty  of  the  offence  of  which  he 
was  so  convicted,  or  that  he  was  liable  by  law 
to  pay  the  sum  he  was  so  ordered  to  pay,  and 
(with  respect  to  such  imprisonment)  that  he 
had  undergone  no  greater  punishment  than 
that  assigned  by  law  for  the  offence  of  which 
he  was  so  convicted,  or  for  nonpayment  of  the 
sum  he  was  so  ordered  to  pay. 

14.  Costs, — That  if  the  plaintiff  in  any  such 
action  shall  recover  a  verdict,  or  the  defendant 
shall  allow  judgment  to  pass  against  him  by 
default,  such  plaintiff  shall  be  entitled  to  costs 
in  such  manner  as  if  this  act  had  not  been 
passed ;  or  if  in  such  case  it  be  stated  in  the 
declaration,  or  in  the  summons  and  particulars 
in  the  County  Court  if  he  sue  in  that  Court, 
that  the  act  complained  of  was  done  maliciously 
and  without  reasonable  and  probable  cause,  the 
plaintiff,  if  he  recover  a  verdict  for  any  da- 
mages, or  if  the  defendant  allow  judgment  to 
pass  against  him  by  default,  shall  be  entitled  to 
his  full  costs  of  suit,  to  he  taxed  aa  between 
attorney  and  client ;  and  in  every  action  against 
a  jottice  of  the  peace  for  anjrthing  done  by  him 
in  the  execution  of  his  office,  tlie  defendant,  if 
he  obtain  judgment  upon  verdict  or  otherwise, 
shall  in  all  cases  be  entitled  to  his  fhU  costs  in 
that  behalf,  to  be  taxed  as  between  attorney 
and  client. 

15.  That  this  act  shall  extend  onljr  to  Eng- 
land and  Wales  and  the  town  of  Berwick- nnon- 
Tweed. 

16.  lliat  this  act  shall  commenca  and  take 
effecton  the  2nd  October,  1848. 

17.  After  commencement  of  this  act  the  fol- 
lowing statutes  or  narta  of  statutes  repealed. 
7  Jac.  1,  c.  5;  21  Jac.  1,  c.  12,  •.  5;  24  G*  2, 
c.  44,  ss.  1,  2,  and  part  of  a.  8 ;  43  0. 3,  e.  141. 

18.  lliat  tfaia  act  shall  apply  for  the  protec- 
tion of  all  peraooa  for  anytUng  done  in  ike 
exacwtion  of  ditir  ofliee,  m  all  casea  in  vhidi. 


by  the  provisions  of  any  act  or  acts  of  paslia- 
ment,  the  several  statutes  or  part  of  statutei 
herein-before  mentioned  and  bv  this  act  repeikd 
would  have  been  applicable  if  this  act  had  not 
been  passed. 

19.  Act  may  be  amended,  &c. 

PROPOSED  PARLIAMENTARY 
CHARGES   OF   SOLICITORS,  &c. 

The  following  is  a  Copy  of  the  Revised  Draft 
of  a  proposed  List  of  Charges  for  Parhamentary 
Agents,  Attorneys,  Solicitors^  and  others.  Pre- 
pared by  Mr.  Speaker,  in  pursuance  of  "The 
House  of  Commons  Costs  Taxadon  Act,  1847.'' 
10&  11  Vict.  c.  69: 

I. — ^Attendances. 

AT  THE  HOUSE   OF  COMMONS. 

At  each  of  the  following  proceedings  in  tlie 
House  upon  the  petition  and  bill;  vix.— 
Promoters  : 
Attending  to  get  petition  for  bill  pre-  £  s,  d, 
sented    and    petition    referred    to 
Standing  Orders  Committee,  or  hill 
ordered,  or  other  proceeding  thereon  110 
First  reading  of  the  bill   .        .        .110 
Second  reading       .        .        .        .110* 
Report,  token  acting  as  parUamentarf 

agent 110 

Consideration  of  report   .        •        .110* 
Third  reading                  .        .        .    1    1  0* 
Consideration  of  Lords'  amendments, 
(when  any  such  attendance  is  ne- 
cessary)        110 

The  above  fees  will  include  the  attendances 
upon  members  at  the  house,  who  are  to  present 
petitions,  or  to  move  any  stage  of  the  bill  in  the 
house,  and  also  upon  officers  of  the  honse  in 
reference  to  matters  connected  with  any  stage 
of  the  bill  or  other  proceeding ;  except  under 
special  circumstances. 

All  other  special  attendances  in  reference  to 
other  proceedings  in  the  house  may  be  charged 
accormng  to  the  circumstances  of  each  case,  in 
conformity  with  such  parts  of  this  list  as  may 
be  applicable  thereto. 
Attendances  before  the  Examiners  ofPeti' 

tions  for  Private  Bills  : 
Unopposed  cases  : 
To  prove  compliance  with  the  standing  £  f.  ^t 
orders  in  the  case  of  a  petition  for  a 
bill,  and  obtaining  indorsement  by 

examiner 2    2   0 

In  second  class  bills,  (according  to 
circumstances)t    .    from  21.  2j.  to  3    3    0 
{^Parliamentary  Agents  two  guineas^ 

*  When  the  solicitor  is  also  acting  as  par* 
liamentary  agent,  he  wQl  be  entitled  to  chane 
2/.  25.  for  his  attendance  at  the  house  on  tbe 
second  reading,  the  consideration  of  the  report 
and  the  third  reading ;  but  on  other  stsgei  or 
proceedings,  U.  Is,  only,  except  tinder  spedal 
circumstances. 

f  The  charges  of  the  parliamentary  agai 
are  the  same  as  the  solicitor,  except  in  the  in- 
stance specified. 
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If  adfoanedfor  fdrtlwr  proofs,  each  £  *.  d. 

subsequent  attendance  when  the  ex- 
aminer shall  inquire  into  the  eame, 
or  attendia^  to  apply  for  postpoae- 
ment  or  adjoarnment  (when  such 
attendance  is  necessary)  .110 

To  prove  comDliance  with  the  sUnding 
orders  in  the  case  of  petitions  for 
additional  provision  (when  such  at- 
tendance is  necessary)  .        .110 
Opposed  cases  .• 
For  every  day  on  which  memorials 
complaining  of  non-compliance  with 
the  standing  orders  are  inquired 
into  by  the  examiner  (according  to 
circumstances)       .    from  3/.  3s,  to  5    5    0 
For  entering  appearances  upon  me- 
morials before  the  examiner,  and 
watching  proceedings  in  ease  such 
memorials  are  not  called  on,  each 
day  (according  to   circumstances) 

from  a/.  2«.  to  3    3    0 
TVhea  an  agent  or  solicitor  appears  and  at- 
tends  for  two  or  more  memorials,  complaining 
of  non-compJiance  with  the  standing  orders,  on 
behalf  of  the  same  clients,  he  will  be  entitled  to 
charge  one  day's  attendance  only  in  respect  of 
Uic  same,  except  under  special  circumstances. 
For  every  day  on  which  a  petition  for  £   s,  d. 
a  bill  is  on  the  examiner's  daily  list, 
but  is  not  called  on      .  .220 

When  two  or  more  petitions  for  bills,  being 
promoted  or  opposed  by  or  on  behalf  of  the 
same  clients,  are  appointed  for  consideration 
by  the  examiner  on  the  same  day,  but  are  not 
called  on,  the  agents  and  solicitors  of  such 
die&ts  respectively  will  not  be  entitled  to  such 
charge  in  respect  of  each  petition  for  a  bill  so 
promoted  or  opposed,  but  may  charge  any  sum 
not  exceeding  1/.  Is.  for  additional  trouble  (if 
any)  in  respect  of  each  other  petition  for  a  bill 
on  the  same  list;  provided  that  in  no  case 
(except  under  special  circumstances)  shall  a 
charge  exceeding  5/.  5«.  be  made  in  respect  of 
one  such  day's  attendance  on  behalf  of  the 
same  clients. 

For  everjr  day  on  which  memorials  £  s,  d. 
complaining  of  non-compliance  with 
the  standing  orders  in  the  case  of 
petitions  for  additional  provision  are 
inquired  into  by  the  examiner  (ac- 
cording to  circumstances) 

from  1/.  1;.  to  2    2    0 
Other  special  attendance  before  the 
examiner  in  opposed  cases  (accord- 
ing to  circumstances),  from  1 /.I «.  to  2    2    0 
Attendances  before  Committees  : 
Attending  the  standing  orders  com- 
mittee each  day  in  which  the  case 
is  on  the  list,  and  is  beard,  post- 
poned, or  adjourned,  (when  such 
attendance  is  necessary)  .220 

Attending  the  committee  of  selection 
when  committee  appointed  to  meet 
on  a  certam  day,  or  on  other  special 
and  necesaaryoccasioM,  (when  such 
attendaaee  ii  iieceaaary)from  1/.  U.to  2  i  0 
[ParUameiUary  A§mi  1  ^nmmo.] 


Oommiitee  on  the  Sitt  : 
Unopposed  BiUs : 
Attending  when  the  bill  is  considered  £  s,  J. 
by  the  committee  (according  to  the 
class  of  bill,  and  other  drcum* 
stances)       .         .        .         .         .330 

t  Parliamentary  Agent  from  2  to  3  guineas] 
Fnder  special  circumstances  in  rail- 
way and  other  bills,  from  3/.  3s.  to  5     6    0 
Attending  the  committee  to  apply  for 
a  postponement  or  adjournment, 
(when  such  attendance  is  necessary)  110 

Opposed  Bills : 
Attending  the  committee  every  day 
on  which  the  bill  is  considered 
by  the  committee : — 
When    the    parties    appear  without 
counsel    (according    to     circum- 
stances)       .        .     from  ZL  3s,  to  5     5    0 
When  the  parties  appear  by  counsel 
and  the  preamble  is  considered  by 
the  committee      .      from  31.  3s,  to  5     5    0 
{^Parliamentarif  Agent  2  guineas,'] 
When  the  clauses  of  the  bill  are  con- 
sidered by  the  committee 

from  3Z.  35.  to  5     5    0 
{^Parliamentary  Agent  3  guineas,] 
When  an  agent  or  solicitor  appears  and  at- 
tends for  two  or  more  petitions  gainst  a  bil^ 
on  behalf  of  the  same  clients^  he  wUl  be  entitled 
to  charge  one  day's  attendance  only  in  respect 
of  the  same,  except  under  special  circumstances. 
Attending  to  watch  proceedings  oisL  £  s,  d, 
committee  on  a  group  of  bills,  when 
the  bill  in  re^ct  of  which  the  agent 
or  solicitor  is  concerned  has  not 
been  postponed  until  a  future  day, 
but  is  not  considered  by  the  com- 
mittee, per  day    ...        .110 
When  two  or  more  bills,  being  promoted  or 
opposed  by  or  on  behalf  of  the  same  clients, 
an  appointed  for  consideration  by  the  commit- 
tee on  the  same  day,  but  are  postponed  or  ad- 
journed without  being  considerea,  or  are  not 
separately  considered  by  the  committee,  the 
agents  or  sohcitors  of  such  client  respectively 
will  not  be  entitled  to  such  chaiige  in  respect  <k 
each  bill,  so  promoted  or  opposed ;  but  mu 
charge  any  sum  not  exceeding  iLls,  for  aa* 
ditional  trouble  (if  anv)  in  respect  of  each 
other  bill  so  postponea  or  adioumed,or  not 
separately  considered  i  provided  that  in  no  case 
(except  under  special  circumstances)  shall  a 
charge  exceeding  5/.  6s.  be  made  in  respect  of 
one  such  da^s  attendance  upon  the  committee 
on  behalf  bf^the  same  clients. 


Other  attendances,  at  the  House,  or  otherwite : 
Special  attendances  upon  Mr.  Speaker  £  #•  dL 
or  the  chairman  of  the  committee 
of  ways  and  means,  in  refemce  to 

any  bill 110 

Special  attendances  (not  inclnded  in 
tile  sessional  fee)iipon  Mr.  Speaker^ 
secretary  or  counsel,  or  other  officer 
of  the  house  •    O  18    4 
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At  consultation  with  counsel   .        .£220 
{The  like  to  ParUamentary  Agent  when 

required  to  attend.) 

On  counsel,  at  chambers,  with  retainer; 

brief;  to  fix  consultation  and  pay 

fee;  with  and  for  draft  bill;  and 

other  attendances  when  fees  are  paid 

to  counsel 0  10    0 

AttendinfjT  at  the  private  bill  office  to 
deposit  the  petition  for  the  bill,  to* 
gether  with  other  documents  re- 
quired to  be  deposited  therewith, 
and  registering  tbe  same  in  the  ge- 
neral lists  of  petitions,  when  acting 
as  ParUamentary  Agent  .  .110 
Attending  to  deposit  other  documents 
required  by  the  standing  orders  to 
be  deposited  (except  bills,  amend- 
ments, breviates,  &c.,  the  deposit 
of  which  in  certain  cases,  is  included 
in  the  sessional  fee).     See  II.       .    0  13    4 

[  Parliamentary  Agent  1 0*.  6d.] 
If  at  distance,  clerk's  time  and  ex- 
penses are  to  be  charged  instead 
of  the  preceding. 
Attending  at  the  Private  Bill  Office 
to  deposit  petitions  in  favour  of 
or  against  any  private  bill,  and  re- 
gistering the  same ;  viz. : 
If  one  petition,  or  less  than  three    .0  13    4 

[ParUamentary  Agent  10*.  6d.] 
If  three  petitions,  and  less  than  seven  110 
If  seven  petitions,  and  less  than  12  .  Ill  6 
For  any  number  exceeding  12         .220 


II.— Sessional  or  Solicitation  Feb  for 
Soliciting  the  Bill  for  the  Promoters  by  the 
Parliamentary  Agent. 
When  the  bill  has  received  the  Royal  £    s,  d. 
Assent  -     .        .        .        .,       .  26    5    0 
Lin  case  the  bill  should  not  receive  the  Royal 
Assent,  a  sessional  fee  of  two  guineas  and 
upwards  may  be  charged  according  to  the 
class  of  bill,  and  the  progress  made  uirough 
its  several  stages.] 
The  sessional  fee  will  include  all  attendances 
not  otherwise  specially  mentioned  in  this  list, 
at  the  following  offices  of  the  House  of  Com- 
mons; viz. — 

Chairman   of  the    Committee  of  Ways    and 
Means : 

To  deposit  bills,  clauses  and  amendments, 
and  afterwards  to  obtain  the  same;  and  all 
other  formal  attendances. 
Mr.  Speaker's  Counsel : 

To  deposit  prints  of  bills,  and  to  obtain  bre- 
viates and  return  the  same. 
Mr.  Speaker's  Secretary : 

All  formal  attendances  to  leave  amended  bills 
and  clauses,  and  to  obtain  the  same  agreed  to. 
Private  Bill  Office : 

To  give  notices. 

To  examine  register  and  other  books. 

To  deposit  prints  of  bills,  amended  bills,  and 
copies  of  proposed  amendments. 
Fee  Office : 

To  pay  feet,  and  all  other  attendances  in  re- 


ference thereto,  and  tritli  copies  of  bills  wlien 

required. 

Journal  Offieef 

To  order  and  obtain  copies  of  reports,  peti- 
tions and  other  papers ;  except  in  tne  case  of 
opposed  bills,  when  7e.  6d.  may  be  charged  for 
attending  to  bespeak  and  afterwards  to  obtain 
the  same. 
Committee  Clerks'  Office : 

All  ordinary  attendances  ynih  reference  to 
the  progress  of  the  bilL 
Ingrossing  Office  : 

To  deposit  copies  of  bills  for  ingrossmeot, 
and  to  receive  the  same  when  ingroased. 
Vote  Office  : 

To  deliver  printed  breviates. 
Doorkeepers  : 

To  deliver  prints  of  bills,  &c. 
Offices  for  the  Sale  of  Parliamentary  Papers : 

To  obtain  printed  reports  and  other  papers 
required  for  use  in  the  progress  of  the  bill. 

The  sessional  fee  will  also  cover  all  ordinary 
communications  of  the  agent  with  the  solicitor, 
with  reference  to  the  progress  of  the  bill  through 
its  various  stages,  when  no  professional  advice 
or  instruction  is  given. 

When  a  parliamentary  agent  is  employed, 
the. solicitor  will  not  be  entitled  to  the  sessional 
fee,  but  may  charge  from  two  guineas  to  ten 
guineas,  according  to  circumstances,  in  respect 
of  his  ordinary  communications  with  sach 
agent,  with  reference  to  the  progress  of  the  bill 
through  its  various  stages,  and  other  matters 
not  otherwise  charged. 

When  no  other  parliamentary  agent  is  em- 
ployed, the  solicitor  acting  in  that  capacity  will 
De  entiUed  to  the  sessions!  fee. 

In  cases  of  opposition  to  bills,  no  sessional 
fee  is  allowed. 


III.— Drawing  Documbnts. 

Instructions : 

Drawing  any  special  instructions  as  to  tbe 

publication    of   the   notice,    contents  of 

plans  and  books  of  reference,  and  otha 

requirements  of  the  standing  orders  (if 

required) :  £.  *.  d. 

If  less  than  5  folios  .         •         .068 

If  less  than  1 1  folios         .        .         .    0  13   4 

If  of  greater  length,  per  brief  tihedt 

(of  10  folios)        .         .         .         .    0  13    4 
Notice  in  Gazette  or  newspaper  : 
Ifless  than  11  folios        .        .        .110 
If  more  than  1 1  folios,  per  folio       ,020 
Subscription  contract : 

Instructions 0  13   4 

Per  folio          .        •        .        .        .020 
Alphabetical  list  of  subscribeirs,  per 
foho 0    14 

Book  of  reference : 

Per  folio 0   2   0 

Index  to  book  of  reference,  for  prepar- 
ing notices,  per  folio  (including 
such  copies  an  may  be  necessary 
for  preparing  the  notices)    •        .020 
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n 


0  10     0 


1     0 


occu- 


0     5     0 


13 

1 
2 


13 

0 

13 

1 

2 
2 
2 


Lost  of  ownen,  lessees  and  occuiuerB : 

Per  folio 0    2 

EstimateB  of  expenses^  or  of  rates  and  tolls 

Drawing  .  .6 

Fair  copy  for  signature  .        •  3     , 
Declaration  in  lieu  or  in  aid  of  sub- 
scription contract  (according  to  cir- 
cumstances)     .      from  13j.  4d.  to  1 
Applications  to  owners,  lessees,  and 
piers  of  lands  and  houses : 
Drawing,  and  fair  copy  for  service, 
each    application     (including    the 
letter  of  assent,  dissent,  or  neu- 
trality, left  or  forwarded  therewith)  0  10  .  0 
£ach    notice    of   abandonment    and 
other  notice  not  being  in  the  form 
set  forth  in  Appendix  (A.)  to  the 
standing  orders    . 
Petition  for  bill : 
If  less  than  1 1  folios        .        .        .1 
If  more  than  U  folios,  per  folio       .    0 
Petition  against  bill,  and  praying 
to  be  heard  by  counsel : 

Instructions 0 

If  less  than  1 1  folios        .        .        .     1 
If  more  than  11  folios,  per  folio       .    0 

Other  petitions  for  or  against  bill : 

If  less  than  11  folios       .        .        .0 

If  less  than  15  folios        .        .        .     1 

If  more  than  15  folios,  per  sheet      .    0 

or,  per  folio         .        .        .        .    0 

Bill: 

Instructions 2 

Drawing  bill,  per  folio    .        .        .0 
Additional  clauses,  per  folio    .        .    0 
Agent's  declaration,  and  copies  (ac- 
cording to  circumstances) 

from  10s.  to  2 
Breviate  of  Bill  for  Mr.  Sneaker : 

[To  be  included  in  the  charge  for 
making  up  bill  for  House].  See 
iahk. 

Motions,  special,  for  members  : 
s.  d. 
Drawing  .6 

Fair  copy  for  member  .        •  3       ^ 

Charges  for  drawing,  and  copies  of  all  ordi- 
naxy  motions  on  the  several  sta^s  of  the  bills, 
and  other  proceedings  in  the  House,  to  be  in- 
cluded in  the  fees  for  attendance. 
Statements  of  Proofs  on  standing 
orders :  £. 

Per  brief  sheet  of  10  folios       •        .    0 
Statements  for  standing  orders  com- 
mittee   (according  to  length  and 
other  circumstances^ 

from  13s.  4df.  to  2 
Or,  per  brief  sheet  of  10  folios        .    0 
Memorials  coropluning  of  non-com- 
pliance with  standing  orders 
Ifless  than  11  folios        .  .     •    ' 
If  more  than  11  folios,  per  folio 

Briefs : 
Instructions  for  brief  (according  to 
circumstances). 


2    0 


13 


5} 


0  10     0 


1 

13 


Drawing  same,  per  brief  sheet  of  10  £ 
folios  .        .....,•    0 

Statements^  reports,  or  other  docu- 
ments prepared  for  use  in  proceed- 
ings of  the  House,  or  in  preparing 
to  comply  with  the  standing  orders, 
per  folio 0 

Or,  per  brief  sheet  of  10  foUos         .    0 
Affidavits  of  service  of  notice,  and 
other   matters    which   may    be 
proved  by  affidavit,  unless  very 
long  and  special : 

Each  affidavit,  and  copy  . 

In  all  cases  the  charge  for  drawing  will  m- 

clude  one  fair  copy  to  keep  for  the  solicitor's 

or  agent's  own  use,  or  for  counsel,  or  an  agent 

to  settle. 


13 


2 
13 


0  10     0 


1 
0 


1     0 


2     0 


0     6     8 


IV.— Parliamentary  Agents'  Charges. 
For  Perusing  and  Settling  Documents  Drawn 
by  a  Solicitor  (when  requnred.) 
Notices  for  Gazette  and  newspapers  : 
If  less  than  11  folios  (according  to 
length  and    other    circumstances) 
from  10*.  6d.  to  1 
If  more  than  11  folios  (according  to 
lenffth  and  other    circumstances) 
from  a  is.  to  2 

Petition  for  bill : 

If  less  than  1 1  folios  .  from  10s.  6d.  to  1 

If  more  than  11  folios  .  from  1/.  Is.  to  2 

(Or  if  the  same  shall  exceed  50  folios, 
Is.  per  folio  upon  the  whole  pe- 
tition). 

Petition  against  bill,  and  praying  to 
be  heard  by  counsel  or  Memorial 
complaining  of  non-compliance 
with  the  standing  orders : 

The  same  charges  as  for  a  petition  for 
a  bill. 

Other  petitions,  against  or  m  favour 
of  bills,  each  petition 

Statements  of  proofs  on  standing 
orders,  or  statements  for  standing 
orders  committee,  rejjorts,  and 
other  documents  (if  required,)  when 
the  same  have  been  drawn  by  the 
solicitor  (according  to  circum- 
stances)      .        .     from  6j.  8rf.  to  1 

Or  per  brief  sheet  of  10  folios  .    0 

Perusing  and  settling  bills  and  pre- 
paring the  same  in  parliamentary 
form  and  for  press : 

For  any  bill  not  exceeding  6()  folios, 
according  to  the  length  of  the  bill, 
and  the  nature  and  extent  of  re- 
vision .        .      from  2/.  2s.  to  5 

For  any  bill  exceeding  60  foHos  and 
less  than  150,  according  to  the 
length  of  the  bill,  and  the  nature 
and  extent  of  revision 

from  5/.  5s.  to  10  10  0 

For  any  bill  exceeding  150  folios,  ac- 
cording to  the  length  of  the  bill 
and  the  nature  and  extent  of  re- 
vision; but  not  exceeding  (except 
under  special  circumstances)  one- 


5    0 


VI. — Examining  Doc^jments. 

Prints  of  Bills : 

Proofs 0  13     4 

Or,  per  page  of  print       •        ,        .030 

Revises 0    6     8 

Or,  per  page  of  print      .        .        .006 

Ingrossment  of  Bills : 
Per  page  of  print    .        .        ,        .020 

Clerk  attending  Private  Bill  Office  to  ex- 
amine Ingrossment : 
Per  page  of  print     .        .        .        .006 

Notice  in  Gazette  or  Newspaper : 
Proof  from  the  printer,  from  38. 4d,  to  0  13     4 
Revises  (accordmg  to  circumstances) 

from  3s.  4d,toO    6    8 


VII. — Making  up  Copies  of  Bills 
Filling  up  Amendments. 

Makinsr  up  bill  for  house,  and  draw-  £ 
ing  brcvate  for  Mr.  Speaker,  and 
fair  copy 1 

Filling  up  BiUa  with  Amendments : 
For  the  first  cof^,  unless  the  amend- 
ments be  very  numerous  and  special  0 
For  each  other  copy,  unless  the  amend- 
ments be  very  nuasBous  and  special  0 


AND 


1     0 


6     8 


3     4 


If  new  cianses  or  amendneoCs  be  added,  ex- 
ceeding five  folios,  copies  of  ^e  same  may  be 
charged  at  Sd.  per  foUo. 


VIIL—  CORRSSPONDBKCB, 

Between  Solicitor  and  Parliamentary  Agent : 

The  ordinary  correspondence  between  par- 
liamentary agents  and  solicitors  is  not  to  be 
charged  to  their  dients,  but  suck  letters  only 
as  contain  professional  advice  and  instructions. 

LAW  APPOINTMENTS. 
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half  the  charge  for  drawing  any  £  s.  d. 

such  bill 5     5     0 

and  upwards. 

Perusing   and    settling  clauses  and 

amendments  (according  to  length 

and  other  circumstances). 

If  a  parliamentary  agent  shall  have  drawn 
axky  of  the  above  documents  himself,  or  if  the 
soficitor  shall  be  acting  as  parliamentary  agent, 
no  charge  shall,  on  any  account,  be  made  for 
perusing  and  settling  such  documents  in  ad- 
dition to  the  charge  for  drawing. 

V. — Copies  op  Documents. 

Documents  for  Deposit : 
Books  of  reference,  lists  of  owners,  £  s,   d. 

lessees  and  occupiers,  and  other 

similar  documents  required  by  the 

standing  orders  to  be  deposited, 

where  the  same  are  deposited  in 

manuscript : 
For  the  copies  so  deposited,  per  folio 

(of  72  words  or  figures)  .  .010 
For  all  copies  of  notices,  petitions, 

bills,  clauses,  statements,  memorials, 

drafts,  briefs,  abstracts  and  other 

documents  required  for  proceedings 

of  the  house,  or  in  preparing  to 

comply  with  the  standing  orders : 

Per  folio 0    0     8 

Or,  per  brief  sheet  of  10  folios         .068 
For  ingrossing  petitions,  memorials, 

subscription   contracts,  and  other 

parliamentary  documents : 

Per  folio 0     10 

Copies  of  minutes  of  evidence  (if  re- 
quired for  use  in  the  proceedings 

of  the  house) : 
Per  folio 0    0    8 


The  Lord  Chancellor  has  appointed  Robert 
Crosby  to  be  second  Assistant  Clerk  of  Affida- 
vits in  the  Chancery  Affidavit  Office,  vacant  by 
the  death  of  William  Thodey  Smith. 


MASTERS   EXTRAORDINARY   IN 
CHANCERY. 

From  Aug.  22nd,  to  Sept.  22nd,  1848,  both  tf- 
elusive,  with  dates  when  gazetted, 

Calvert,  Francis  William,  York.    Aug.  29. 
Harward,  Arthur,  Wirksworth.    Sept  8. 

DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Aug.  22nd,  to  Sept.  22nd,  1843,  hotk  »- 
elusive,  with  dates  when  gazetted. 

Cook,  Robert,  and  Thomas  Anstey  Hans- 
ford, Bath,  Attorneys  and  SolicitorB.    Sept  5. 

Maples*  Thomas  Frederick,  Peter  Jobn 
Thomas  Pearse,  Charles  Stevens,  and  Frederick 
Maples,  Frederick's  Place,  Old  Jewry,  Attorneys 
and  Solicitors.    Sept.  9* 

Newstead,  Christopher  John,  and  Henry 
Charles  WilkinaoK^  York,  Attorneys  and  So- 
licitors.   Aug.  25. 

Rawsthorne,Thomas,and  Thomas  Swudhb, 
Lancaster,  Attorneys,  Solicitors,  ConvepBosi^ 
Stewards,  and  Agents.    Sept  32. 

Vallance,  Henry  Weffington,  and  Iticlwd 
William  Fletcher  Beioley,  9,  Old  JewryOhaiB- 
hers,  Attorneys  and  Sdieitors.    Sept.  12. 


PERPETUAL  COMMISSIONERS. 

Appointed  wnder  the  ¥^s  emd  Recefveries  let, 

Legge,  John  Robinson,  Houghton-le  Spring, 
in  and  for  the  county  of  Dnrham. 

Pearse,  John,  Hatherlcigh,  la  and  Hor  the 
county  of  Devon. 

Radciiffi^  Henry,  Oldham,  in  aid  fv  the 
county  of  lianqrtnr  and  Weflt  Ridingof  tkt 
county  of  York. 


Superiot  CMrtMs  Fke-Cimedlwr  qf  gnglamL    QuiwV  Bench. 
RECENT  OECI8IOII8  IN  THE  SUPERIOR   COURTS, 

BSPOBTBD  BY  BAEBISTERS  OF  THE  SEVERAL  COURTS. 


VittsQLianttUot  of  Gnglanl). 
Pocoeh  V.  Johnsm.    July  26,  1848. 

PAYMENT  OF   LEGACY. — ASSIGNEE. — COSTS. 

In  a  suit  by  legatees  against  the  executors 
of  a  will  for  payment  of  their  legacies,  an 
assignee  of  one  of  the  legatees  was  made  a 
party :  Held,  that  the  executors  having  had 
in  their  hands  sufficient  assets  to  discharge 
the  legacies  when  they  became  payable,  the 
costs  of  the  assignee  should  be  paid  by  the 
executors, 
A  TESTATOR,  J.  Pocock^  hj  his  will  gave 
all  his  personal  property  to  his  trastees,  of  the 
name  of  Johnson,  on  trust  to  pay  certain  le- 
gacies at  the  expiration  of  five  years  from  his 
decease.     Me  died  in  1837)  and  in  1840  one  of 
the  legatees  assigned  his  legacy  to  one  Slatter; 
at  the  expiration  of  the  five  years,  applications 
were  made  unsuccessfully  to  the  trustees,  who 
had  proved  the  will  for  payment  of  the  legacies : 
these  applications  were  continued  untU  1844, 
when  a  bill  was  filed  by  one  of  the  legatees,  on 
behalf  of  himself  and  the  others,  for  the  pay- 
ment of  the  legacies.    Slatter,  the  assignee, 
being  made  a  party,  the  suit  went  on,  and  a  re- 
ference was  taken  for  the  Master  to  inquire 
whether  the  executors  (trustees  of  the  will)  had 
assets,  and  he  found  that  in  1842,  when  the 
legacies  were  payable,  the  executors  had  assets 
in  their  hands  sufficient  to  discharge  the  le- 
gacies; the  common  decree  was  then  taken 
against  the  defendants,  (the  executors,)  and  a 
question  was  raised,  whether  the  defendants 
should  pay  Slatter's  costs,  he  being  an  assignee 
of  one  of  the  plaintifis. 

Mr.  Stuart  for  the  plaintiflTs. 
Mr.  Bethell  and  Mr.  Lewis  for  the  defend- 
ants. 

The  Vice'ChaneeUor  said,  he  thought  it  venr 
reasonable  to  suppose,  that  if  the  legatees  haa, 
in  1842,  been  paid  thttr  kgaeies  as  they  ought, 
pursuant  to  the  terms  of  the  will,  the  assignee 
would  also  have  been  paid,  therefore,  he  thought 
that  the  defendants  having  bronght  these  pro- 
ceedings on  themselves,  they  ought  to  pay  the 
costs  of  the  assignee. 


Court  af  €tmtxCi  Sftic^* 

(Before  the  Four  Judges.) 

The  Qneen  v.  The  Proprietors  of  the  London 
and  South-western  Railway  Company,  Trinity 
Term,  1848. 

MANDAMUS.--RAILWAY. 

ne  proprietors  ef  a  railw&y  who  hm>e  gioen 
notice  of  a  demand  to  take  part  of  any 
premiaesfor  the  purposes  of  their  railway, 
are  not  eompeUabie  wnder  the  l%th  and 
gfnd  sections  of  the  8  Viet,  c.  18,  to  take 
the  whole  of  smeh  premmes,  though  the 
siMcr  (2f  siiew  p^uanses  nae  ytoen  Hksi 


notice  that  he  is  "wUHng  and  able  to  sell 
and  convey  the  whole  thereof** 
A  mandamus  issued  upon  such  a  notice  cannot 
be  sustained  for  the  purpose  of  enforcing 
an  assessment  of  damages  as  to  part  of  the 
premises,  but  there  must  be  a  formal  rC" 
quirement  of  compensation  as  to  part. 

In  this  case  a  mandamus  had  been  obtained 
to  command  the  defendants  to  summon  a  jury, 
to  assess  damages  for  a  manufactory,  part  of 
which  the  defendants  had,  under  their  own  act 
and  the  Lands  Clauses  Consolidation  Act,  given 
notice  of  their  intention  to  take  for  the  purposes 
of  the  railway.  There  had  been  a  return  to 
this  mandamus,  and  several  questions  were 
raised  as  to  the  sufficiency  of  the  writ  and  the 
pleadings  respectively,  but  though  the  case  wsis 
argued  on  a  great  many  points,  the  Court  ulti- 
mately gave  judgment  on  one  alone,  namely, 
whether,  taking  the  18th  and  93nd  sections  of 
the  8  Vict.  c.  18,  (The  Lands  Clauses  Consoli- 
datbn  Act)  together,  the  defendants  were 
bound  to  purchase  the  whole  of  the  prosecutor's 
premises,  the  prosecutors  having,  after  a  de- 
mand bj  the  defendants  of  part  of  these  pre- 
mises, given  formal  notice  that  they  were  ready 
to  sell  the  whole  of  them. 

Mr.  Martin  argued  the  case  for  the  prosecu- 
tors, and  Mr.  M.  D,  Hill  for  the  defendants. 

The  Court  had  taken  time  to  consider  the 
judgment. 

Lord  Denman,  C.  J.,  (July  12,)  delivered 
judgment.  The  writ  in  this  case  haul  been  ob- 
jected to  as  bad.  because  bv  it  the  prosecutors 
claimed  an  assessment  for  the  value  of  all  the 
prosecutor's  premises,  though  the  defendants 
had  only  given  notice  of  an  intention  to  take 
pMurt  of  them.  This  objection  raised  the  ques- 
tion, whetiier  under  the  provisions  of  the  Lands 
Consolidation  Act  the  defendants  were  com- 
pellable to  take  all  the  premises  of  a  party  when 
they  only  required  part  of  those  premises  for  the 
purposes  of  their  railway.  The  Court  did  not 
thiidc  that  the  sections  referred  to  warranted 
the  claim  now  brought  forward.  The  18th 
section  merely  gave  directions  as  to  the  notices 
to  be  given  b v  companies  to  proprietors  of  lands, 
and  the  92na  section  enacted,  "  that  no  party 
shall  at  any  time  be  required  to  sell  or  convey 
to  the  promoterB  of  the  undertaking  a  part  on^ 
<rf  any  house  or  building  or  manufactory,  if 
saeh  petty  be  wiUiog  and  able  to  sell  and  con- 
vey the  wkole  thereof."  The  writ  stated,  that 
on  the  14tlL  of  Mav*  1846,  the  defendants  gave 
notice  of  a  demand  of  a  port  of  the  prosecutor's 
premises,  and  that  the  prosecutors  then  gave, 
notice  to  take  the  whole,  and  it  alleged,  accord- 
ing to  the  weeds  of  the  act,  that  the  proaecniori 
were  willing  and  aUe  to  sell  and  convey  the 
whole  thereof  The  question  was,  whether  the 
provisions  of  the  stsiote  were,  under  such  dr- 


cooilNilsory  on  the  defiendnits  to 
take  the  whole*    The  Gouit  must  decide  thsfc 
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question  in  the .  negatiye,  for  the  92nd  section 
merely  protected  owners  who  were  willing;  to 
sell  the  whole  from  being  obliged  to  sell  a  part 
of  their  premises,  but  it  did  not  compel  a  com- 
pany  which  only  wanted  part^  to  take  the  whole. 
The  writ  therefore,  which  proceeded  entirely  on 
the  foundation  of  an  assumed  compulsion  of 
that  kind,  could  not  be  sustained.  The  writ 
must  consequently  be  quashed ;  and  this  must 
be  the  result,  notwithstanding  the  argument 
of  the  prosecutor's  counsel,  that  it  could  issue 
for  the  assessment  of  compensation  as  to  part 
of  the  premises,  for  it  did  not  appear  that  any 
claim  for  compensation  for  part  had  been  made 
according  to  the  provisions  of  the  statute. 

Judgment  for  the  defendants. 

Cnurt  of  Ctimman  pieaiT. 
Tibaldi  v.  Ellerman.    Trinity  Term,  1 848. 
action  on  a  bill  of  bxchangb. — plba 
(in  eppbct)   op  no  consideration. — 
rbplication  db  injuria. 
Where,  to  an  action  on  a  bill  of  exchange  the 
defendant  {the  acceptor)  pleaded  that  the 
bUl  had  been  drawn  by  the  plaintiff  aad 
accepted  by  the  defendant  in  discharge  and 
sati^aetion  of  a  preoioas  bill,  which  had 
been  drawn  and  accepted   by    the   same 
parties,  and  the  proceeds  applied  in  the 
carrying  out  of  a  patent,  in  which  the 
plaintiff  and  defendant  are  interested  as 
partners,  and  further  that  the  accounts  of 
the  said  partnership  were  still  open  and 
unsettled,  and  that  no  other  consideration 
was  ever  given  for  the  dtfendanfs  acceptance, 
Semble,  that  such  was  a  plea  in  excuse  to 
which  de  injuria  was  properly  replied. 
This  was  an  action  upon  a  bill  of  exchange, 
against  the  acceptor.    The  defendant  pleaded, 
that  before  the  drawing  and  accepting  of  the 
bill  of  exchange,  hereinafter  next  mentioned,  to 
wit,  on  the  14th  of  December,  1847,  plaintiff 
and  defendant  were  in  co-partnership  in  a  cer- 
tain patent,  to  wit,  a  patent  for,  &c.,  and  were 
then  jointly  interested  in  the  working  and  carry- 
ing out  the  same,  and  that  it.  was  then  agreed 
that  the  plaintiff  should  draw  and  the  defendant 
accept  a  certain  other  bill  of  exchange,  dated 
the  said  14th  day  of  December,  ]847>  whereby 
the  defendant  promised  to  pay  to  the  order  of 
the  said  plaint^  208/.  lOs,,  on,  &c.,  to  enable 
the  plaintiff  to  raise  monev  thereon,  and  that 
the  proceeds  should  then  be  delivered  to  the 
defendant,  and  applied  by  the  defendant  to  the 
purposes  of  working  and  carrying  out  the  said 
patent ;  and  the  defendant  further  saith,  that 
the  proceeds  of  the  said  last-mentioned  bill 
amounted  to  200/.,  and  that  the  defendant  did, 
in  pursuance  of  the  said  agreement,  then  apply 
the  same  to  the  working  and  carrying  out  of 
the  said  patent,  and  to  no  other  purpose.    And 
the  defendant  further  saith,  that  when  the  said 
last-mentioned  bill  beoone  doe  and  payable,  to 
wit,  on  the  3rd  day  of  February,  1848,  it  was 
further  agreed  between  the  pkintiff  and  the 
defendant  that  the  plaintiff  should  draw  and 
the  defendant  accept^  and  the  plaintiff  did  then 
draw,  &c.y  a  certain  other  biU  of  exchange. 


dated  the  said  3rd  day  of  February,  1848, 
whereby  the  defendant  promised  to  pay  to  the 
order  of  the  plaintiff  the  sum  of  214/.  10s.  two 
months  after  the  date  thereof*  And  the  de- 
fendant futher  saith,  Uiat  it  was  then,  to  wit, 
on  the  said  3rd  of  February,  1846,  further 
agreed  between  the  plaintiff  and  defendant  that 
the  said  last-mentioned  bill  of  exchange  should 
be  taken  and  received,  and  the  same  was,  &c., 
in  full  satisfaction  and  discharge,  and  in  lieu  of, 
the  said  bill  of  exchange,  dated  the  14th  of 
December,  1847,  as  aforesaid;  and  that  there 
was  never  any  value  or  consideration  for  the 
defendant  accepting  the  said  bill  of  exchanjje, 
dated  the  3rd  of  February,  1848,  or  for  the 
payment  of  any  part  of  the  amount  thereof  by 
the  defendant  to  the  plaintiff,  except  as  afore- 
said.  And  the  defendant  further  saith,  that 
afterwards,  and  before  the  commencement  of 
this  suit,  and  when  the  said  last-mentioned  bill 
became  due  and  payable,  to  wit,  on  the  6th  day 
of  March,  1848,  it  was  further  agreed  by,  &c., 
that  the  plaintiff  should  draw,  &c.,  (as  before,) 
the  said  bill  of  exchange  in  the  said  declaration 
mentioned ;  and  that  the  same  should  be  taken 
and  received,  &c.,  (as  befon?,)  dateil  the  3rd  of 
Fehniary,  1848.  And  the  defendant  further 
saith,  that  there  never  was  at  any  time  aoy 
value  or  consideration  for  the  said  defendant's 
accepting  the  said  bill  of  exchange  in  the  said 
declaration  mentioned,  or  for  bin  jiaying  any 
part  of  the  amount  thereof  to  the  ulaintiflf, 
except  as  aforesaid.  And  the  defendant  farther 
saith,  that  the  accounts  of  the  said  co-))artJier- 
ship  were,  at  the  time  of  the  accepting  the  said 
bill  of  exchange  in  the  said  declaration  men- 
tioned, and  still  are  open,  unsettled,  and  un- 
balanced.   (Verification.) 

Replication  de  injurid,  and  at  the  same  time 
the  addition  by  the  plaintiff  of  the  similiter, 
and  delivery  of  the  issue  made  up  to  the  de- 
fendant with  notice  of  triaL  The  defendant 
thereupon  struck  out  the  similiter  and  returned 
the  issue,  with  a  special  demurrer  to  the  re- 
plication, and  a  rule  nisi  to  set  aside  the  de- 
murrer as  frivolous,  having  been  obtained  bf 
Lmsh  on  behalf  of  the  plaintiff. 

C.  fV.  Wood  now  showed  cause.  The 
present  is  not  such  a  plea  b^  way  of  excnse 
as  to  make  the  replication  de  tnjurid  good.  It 
is  not  like  a  plea  which  said  there  was  no  cod- 
sideration,  but  it  shows  facu  before  the  accept- 
ance from  which  the  law  cannot  imply  a 
promise.  Crogate*s  case,  8  Rep.  67  ;  Solly  v. 
Neish,  2  Cr.  M.  &  R.  359.  Here  too  the  de- 
fendant claims  an  interest  in  the  money  as  a 
partner,  and  there  is  no  case  which  establishes 
that  a  plea  of  partnership  is  one  to  which  the 
replication  de  injurid  is  good.  The  case  of 
Whittaker  v.  Mason,  2  Bing.  N.  C.  359.  U  sn 
authority  that  de  injurid  cannot  be  replied  to  a 
plea  which  like  this  does  not  admit  any  pto- 
mise,  but  does  in  fact  amount  to  the  genenl 
issue.  [Maule,  J.  To  a  declaration  on  a  bill 
of  exchange  non  assut^tsit  cannot  now  be 
pleaded.  Therefore,  if  you  want  to  evade  pay- 
ment you  must  show  either  that  the  bill  did 
not  exist,  or  some  excuse  for  not  paying  it] 
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But  the  rule  taking  away  the  ffeneral  iaaae  did 
not  in  any  way  alter  the  e£ct  and  applica- 
bility of  the  replication  c2e  tmarttf.  The  present 
plea  is  as  much  a  plea  in  mscharj^e  as  that  in 
the  case  of  Sehild  v.  Kitpin,  8  M.  &  W.  673. 
\Maule,  J.  There  the  plea  denied  the  breach 
of  the  non-pajrment  of  the  bill.  In  the  present 
case  the  plea  in  effect  says,  not  that  the  defend- 
ant never  promised  to  pay,  but  by  way  of  ex- 
cuse for  not  paying,  that  he  is  not  bound  to 
pay.] 
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WlUk,  C.  J.  The  effect  of  the  plea  is,  that 
there  was  no  consideration  for  the  bill.  The 
partnership  account  beinpf  still  open,  does  not 
affect  the  nature  of  the  plea  at  all.  The  case 
is  not  within  any  of  the  exceptions  in  Crogate^s 
case. 

Rule  absolute.  The  similiter  and  notice  of 
trial  to  stand,  the  defendant  to  amend  by  with- 
drawing his  demurrer  and  joining  issue,  and 
to  pay  the  costs  of  such  amendment  and  of  the 
present  application. 
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LIBEL. 

Inducement  andinnuendoes, ^'Setting  out  doeu» 
ment  "  in  substance,'* — In  an  action  for  libel  or 
slander,  when  the  words,  written  or  spoken , 
are  not  in  themsdvee  applicable  to  the  indi- 
vidual plaintiff,  no  introductory  averment  or 
innuendo  can  give  «uch  an  apphcation. 

Therefore,  where  the  declaration  in  the  first 
count,  after  reciting  that  plaintiff  was  employed 
in  supplying  fresh  water  to  ships  at  H,,  and 
had,  for  that  purpose,  fitted  up  a  schooner  with 
wooden  tanks,  and  that  the  ship  M.  beiuff  at 
H..  plaintiff  conveyed  fresh  water  to  the  M.  in 
the  wooden  tanks  of  his  schooner,  complained 
that  defendant  published,  of  and  concerning 


plaintiff  in  his  said  employment,  and  concern^ 
ing  the  water  so  supphed  to  the  Af.,  a  state- 
ment (set  forth  in  the  count)  that  persons  on 
board  the  M.  had  become  ill  soon  i^ter  leaving 
H.,  where  they  had  taken  in  fresh  water,  which 
illness  was  occasioned  by  the  water ;  that  the 
water  was  run  into  a  copper  tank,  whence  the 
casks  were  filled  alongside;  that  the  poison 
was  imbibed  from  the  tank ;  and  that  it  be- 
hoved the  authorities  to  order  its  removal,  and 
replace  it  with  an  iron  one ;  thereby  meaning 
that  plaintiff  had  been  guilty  of  supplying  bad 
and  unwholesome  water  to  the  M.  :  judgment 
on  that  count  arrested. 

Where  a  declaration  for  libel  sets  out  a  pub- 
lication which  refers  to  a  previous  publication, 
bat,  unless  by  reference  to  the  language  of  the 
previous  publication,  contains  no  libel,  such 
previous  publication  must  be  considered  as  in- 
corporated in  the  publication  compluned  of, 
ana  must  appear  in  the  declaration  to  be  set 
out  verbatim,  and  not  merely  in  substance. 
Therefore  judgment  was  arrested  as  to  the  2nd 
count  of  the  above  declaration,  which,  after 
reciting  that  defendant  published  a  statement, 
"  in  substance  as  follows,"  setting  out  the  pub- 
lication charged  in  the  first  count,  charged  that 
defendant  afterwards  published,  of  and  con- 
cerning plaintiff,  Ike,  and  of  and  concerning 
the  first  publishing,  a  statement  that  the 
copper  tank  was  fitted  up  in  a  schooner  belong- 
ing to  plaintiff.  Solomon  v.  Lawson,  8  Q.  B. 
823. 

Cues  cited  io  the  judgment :  Gutsole  v.  Mathers, 
1  M.  &  W.  495 ;  Tyirwb.  &  Gr.  694  -,  Cook  v. 
Cox,  3  M.  &  a  110  ;  Wdod  v.  Browa,  6  Taunt. 
169 ;  Wright  T.CUmoou.  3  B.&  Aid.  503. 

2.  In  a  replication  to  a  plea  in  an  action  of 
libel,  where  the  defendant  pleads  the  defence 
given  by  the  6  &  7  Vict.  c.  96,  s.  2,  the  pkun- 
tiff  may  traverse  such  allegations  in  the  plea  as 
he  thinks  proper,  although  by  that  section  it  is 
enacted,  "  that  to  snch  plea  to  such  action  it 
shall  be  competent  to  the  plaintiff  to  reply  gene- 
rally, denying  the  whole  of  such  plea.  Chad^ 
wick  V.  Herapath,  4  D.  &  L.  C53. 

LIBXRUM   TKNBMBNTUM. 

Held,  on  error  in  the  Exchequer  Chamber, 
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Iffinmng  the  judgment  of  the  Court  of  Ex- 
chequer, that  liberum  tenemenium  is  a  good 
fuea  to  a  declaration  in  treapasa  for  breakLag 
•ad  entering  a  dwelling-hoose  in  the  occupation 
f  the  plaintiff,  and  expellinff  him  and  his 
•mily  therefrom,  although  the  premises  are 
not  particularly  described  in  the  declaration. 
Harvey  v.  Bridgts,  1  Exch.  R.  261, 

UMITATION  ACT. 

In  trespass  qu.  cl.freg.,  the  defendant  pleaded 
specially,  deducing  title  to  the  locus  in  quo, 
under  an  inclosure  act,  in  J,  S.,  and  alleging 
that  J,  S.  thereupon  became  and  continued 
possessed  thereof  until  just  before  the  time 
when,  &c.,  and  the  defendant  then  justified  the 
trespasses  as  the  servant  of  J.  S„  and  by  his 
command.  The  plaintiff  replied,  that  the  de- 
fmdant  entered  and  committed  the  trespasses 
^er  the  passing  of  the  Limitation  Act,  3  &  4 
W.  4,  c.  27;  that  the  entry  was  made  to 
recoyer  the  close  in  which,  &c.;  and  4hat  the 
right  to  make  such  entry  did  not  first  accrue 
to  J.  S.,  or  to  the  defendant,  or  any  person 
tlffough  whom  J.  S,  or  the  defendant  clsdmed, 
Withm  20  years  next  before  such  entry :  Held, 
good,  on  special  demurrer,  and  that  it  was  not 
necessary  to  set  forth  the  particular  mode  in 
which  the  estate  of  J.  S.,  or  the  party  through 
whom  he  claimed,  had  determined.  Jones  y. 
Jones,  16  M.  Sc  W.  699. 

MARRIAGE,   BREACH   OF   PBOMI8S   OF. 

In  a  declaratbn  for  breach  of  promise  to 
marry  pUuntiff  within  a  reasonable  time  after 
MQuest  by  her,  if  the  count  shows  that  the 
dtfendant,  after  promise  and  before  action 
bronght,  married  a  person  other  than  the  pli^ 
tiff,  request  is  not  a  necessary  averment ;  and 
a  plea  to  such  count,  alleging  as  new  matter, 

m  '^^s*  ^^^  »ot  made,  is  do  defence. 
^  The  declaration,  ayerring  defendant's  mar- 
nage  to  such  other  person,  need  not  show  that 
the  person  is  still  liying. 

So  heU,  on  demurrer  to  a  plea  which  stated, 
^waj  of  confession  and  aywdancc,  that  plain- 
tiff did  not,  at  any  time  befcwe  action  brought, 
Mouest  defendant  to  marry.  Short  v.  Stone, 
8  a  B.  358. 

See  Several  Matters, 

NEGATIVE   PREGNANT. 

In  trespass,  where  the  defendant  pleads  lib. 
fen.  m  J.  S.,  and  justifies  the  trespasses  as  the 
servant  of  J.  S.,  and  by  his  command,  a  repli- 
cation  diat  the  defendant  did  not,  as  the 
servant  of /.  S.,  and  by  his  command,  commit 
the  trespasses,  is  bad  on  special  demumr,  as 
7??V^^«,"*8f«ive  pregnaot.  Jonasr.  Jones, 
16  M.  &  W.  699. 

Cases  cited  in  the  jodgment:  Bell  y.  Tackett.  3 
M.  ft  G.  806 ;  IVfiefase!  y.  Myers,  6  M.  &  G. 
709 ;  Myn  r.  Cble,  CfO.  Jsc.  W  ;  Aoberie  r. 
I  Ventr, 


PATMSNT  INTO  COURT. 

1.  BUI  ^  Exdange. — Assompsit. 


Fint 


James,  Ventr.  70. 

NUISANCE. 

See  Abating  Nuisance. 

PARTisa. 
See  Uttuway, 


count  on  a  bill  of  exchange  for  26/.  13«.  2d, 
Second  count  for  30/.,  for  money  l^it,  and  oa 
account  stated.  Pleas:  Ist.  Non  assumpsit  to 
the  last  count,  except  10/.  9*.  Id;  2nd.  Aea  to 
the  whole  declaration,  except  10/.  9s.  id.,  pared 
of  the  Ist  count,  and  10/.  9^.  id,  parcel  of  the 
last  count,  payable  before  action  brought,  and 
a  set-oflf.  Last  plea  as  to  10/.  9*.  W.,  parcel  of 
last  count,  payable  into  Court  of  11/.  (See 
Reg.  Gen.  Tnu.  1  Vict.)  On  special  demuixer 
to  the  last  plea,  it  was  held  bad,  for  setting  up 
as  a  defence  payment  of  a  less  sum  than  the 
whole  admitted  to  be  due  and  pleaded  to,  with- 
out other  answer  as  to  the  difference  than  da- 
mages, ultra  the  sum  paid  in.  TattersaU  t. 
Parkinson,  16  M.  &  W.  752. 
Case  cited  in  the  jodgment :  Jourdain  r,  Johnson, 
2  C.  M.  &  R,  561 ;  6  Tyrw.  624. 

2.  Satisfaction. — Damages  ultra. — ^To  a  de- 
claration containing  a  count  on  a  bill  of  ex- 
change fer  26/.  13#.,  and  also  a  count  for  30/. 
for  money  lent ;  the  defendant  pleaded  as  to  1 0^ 
9s,  Id.,  parcel  of  the  first  count,  and  lOl.  9s.  id,, 
parcel  of  the  second  count,  payment  into  Court 
of  11/.,  (according  to  the  form  giyen  by  the 
rule  of  Court) :  Held,  on  special  demurrer,  that 
the  plea  was  bad,  as  it  admitted  two  sums  of 
10/.  9^.  Id.  to  be  due,  and  a  payment  of  a  less 
amount  into  Court  was  no  satisfaction. 

Where  a  dedaration  contains  a  count  on  a 
bill  of  exchange,  and  alao  a  count  on  the  cod- 
sideration  for  the  bill :  Semble,  the  pka  ought 
to  allege  that  the  bill  was  giyen  for  the  debt  in 
the  second  count,  and  then  plead  payment  mto 
Court  of  the  amount  of  the  bill  and  interest 
TattersaU  v.  Parkinson,  34  L.  O.  331. 

See  Accord  and  Satisfaction, 


PLEA   TO   THE   JURISDICTION. 

In  the  title  of  a  plea  to  the  jurisdiction,  the 
defendant  described  himself  as  "  Charles  Fre- 
derick Augustus  William,  Sovereign  Duke 
of  Brunswick  and  Lunebnrg,  sued  as,"  &c., 
''at  the  suit  of  Charlotte  Munden."  In 
the  afEdayit  supporting  the  plea,  he  was  simi- 
larly described ;  but  the  appearance  which  he 
had  entered  was  **  Charles  Frederick  Augustus 
William,  Duke  of  Brunswick  and  Lunehwir, 
sued  as,"  &c.,  omitting  the  word  "  Sovereign." 
The  plaintiff  treated  the  plea  as  a  uuUity,  and 
signed  jud^ent.  The  Court  refused  to  set 
aside  the  judgment  without  an  affidayit  of 
merits.  Munden  v.  Duke  qf  Brwuwick,  4  D. 
&  L.  807. 

PLSA  AMOUNTING  TO  6BNBRAL  ISSUE. 

To  an  action  of  assumpsit  for  the  use  and 
occupation  of  furmshed  aputments,  the  defend- 
ant pleaded,  that  before  he  occupied  the  apart- 
ments by  the  permission  of  Ihe  plaintiff,  he  hdd 
them  as  tenant  tinder  a  demise  from  one  J.  B., 
whose  pnypeity  thejr  were;  that  while  he  so 
held  them,  A,a,  assigned  them  to  Uie  phuatiff, 
that  the  defendant  became  indebted  in  respect 
qftfae  apartments,  and  that  be  paid  A.  B.  a 
ceitam  sum  of  monejibr  tiiem,  b^ wIhnb  itwn 
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accepted  in  satisfecticm  of  tlie€el»t.  Avennent, 
thai  tile  dcfoidaBt  never  bad  notiee  of  the  as- 
siKmnent  to  tbe  pjainti^  thai  he  n«rer  agveed 
to  become  the  pfauntiff'a  teoaBt,  that  he  never 
ezpreaalf  reipiMted  the  phnntiff  to  peront  him 
to  occupy  the  apartments^  and  that  he  never 
expressly  promised  tbe  pkontiff  to  pay  him  lor 
them :  Aldf  that  the  plea  amounted  to  the  gene- 
ral issue.    Cooib  v.  Mo^iam,  1  Exch.  &.  67. 

PHOMISSOBY   NOTE. 

1.  Cimsideration, — Variance. — ^To  an  action 
on  a  promissory  note  for  150/^  hy  payee  against 
maker,  defendant  pleaded  that  fV,  was  indebted 
to  plaintiff  in  a,6l2/.  10«.,  and  was  unable  to 
pa3r  in  full ;  whereupon  it  was  agreed  between 
plamtifl^  defendant,  and  W^  that  fiaintiff  should 
accept  a  composition,  to  vnt,  1,5002.,  in  satis- 
faction and  discharge  of  the  3>6l2/.  105.,  and, 
in  consideration  of  the  premises,  and  the  plain- 
tiff would  accept  the  1,500/.  in  satisfaction  and 
discharge,  defendant  should  make  the  note  in 
part  payment,  and  on  account,  of  the  1,500/., 
and  the  plaintiff  should  not  enforce,  or  in  any 
way  clum  or  demand  payment  of  anyfdrthertum 
than  the  1,500/. :  that  the  defendant  made  the 
note  upon  the  terms  of  the  a^^reement,  and  that 
there  never  was  any  other  agreement ;  that  IV. 
afterwards,  and  before  the  note  was  due,  became 
bankrupt;  yet  plaintiff,  with  defendant's  con- 
sent,  proved  in  the  bankruptcy  for  the  fall 
amount  of  the  3,612/.  10«. :  Held,  a  good  plea, 
on  motion  for  judgment  non  obstante  veredicto: 
but  Held,  on  motion  for  a  new  trial,  that  the 
plea  was  not  proved  by  evidence  of  an  agree- 
ment, that  on  giving  350/.  down,  150/.,  by 
note,  and  a  bond  of  other  parties  for  1,000/., 
W,  should  be  relieved  from  the  original  debt. 
GiHett  V.  JVhitmarsh,  8  Q.  B.  966. 

2.  Suspension  of  remedy, — ^To  an  action  by 
indorsee  against  maker  of  a  promissory  note, 
the  defendant  pleaded  that  the  note  was  made 
by  himself  ana  E.,  his  partner ;  and  that  whilst 
the  plaintiff  was  the  holder  of  tbe  note,  the  de- 
feni£uit  and  E,  delivered  to  him  1 9  signed  bills 
of  costs,  which  were  referred  to  taxation;  that 
it  was  agreed  that  the  balance  found  due  from 
the  plaintiff  to  the  defendant  and  E.,  on  such 
taxation,  should  be  applied  in  part  payment  of 
the  note,  and  that  the  oalance  of  the  note,  with 
interest,  should  be  secured  by  a  judgment, 
payable  at  certain  periods,  which  had  elapsed 
oefore  the  commencement  of  the  suit ;  that  the 
taxation  was  still  pending,  and  the  balance  not 
ascertained;  and  that  the  defendant  and  J^. 
had  alwavs  been  readv  and  willing  to  apply  the 
balance  oue  to  the  defendant  towards  the  pav- 
ment  of  the  note,  and  on  completion  of  tne 
taratiwi,  to  secure  the  balance  due  on  Uw  note 
byajadgmentin  acoordanet  with  the  agree- 
nmi:  HeU,  bad,  on  denrarrer,  aa»  c 
penngitto  be  a  good  a^pnsament  to 
the  lenedy,  the  kpse  of  tune  ahowod  the  pep- 
fomeBoe  of  it  to  he  impoaiible.  Cmtm  ▼• 
IToiiarrf,  5  D.  &  L.  131. 

See  Jeeor4  omC  Sa(if/Wio%  8. 

PBATIKO  JUDOMBIVT. 

To  a  declaration  against  one,  the  defendant 


pteded  in  abatement  the  non-joinder  of  a  o»- 
contractor,  and  concluded  his  plea  by  praying 
judgment  of  the  declaration  only.  Two  de- 
feocnnta,  however,  were  named  in  the  writ : 
HMy  that  the  plea  should  have  preyed  judg- 
ment of  die  writ  as  well  as  of  tiie  deelaratiofi. 
Whitling  v.  Desanpey  4  D.  &  L.  678. 
Caseeited  in  the  judgment :  DsTies  v.  Thompson, 
SD.&L.  49;  14M.&  W.161. 

SAILiWAT. 

Parties  to  action. —  Consideraiian. — A  de- 
claration stated,  that  be£are  the  making  of  the 
promise  of  the  defendant,  to  wit,  on  the  20tk 
of  August,  1845,  the  plaintiffs  had  agreed  to- 
gether wiUi  divere,  to  wit,  200  other  persons^ 
to  endeavour  to  form  and  establiah  a  joint- 
stock  company  for  making  a  railway,  and  t» 
obtain  an  act  of  parliament  for  ti»t  parpoae; 
the  capital  to  be  divided  into  shares  of  20/. 
each,  and  a  deposit  of  2/«  2t.  per  share  to  be 
paid  by  such  persona  as  should  apply  for  and 
to  whom  the  shares  should  be  allotted  by  a 
committee  of  management ;  that  tbe  defendant 
applied  to  the  plaintiffs,  then  beuog  the  com- 
mittee of  management,  and  requested  them  to 
allot  him  50  snares,  and  then  undertook  to 
accept  the  same  or  a  less  number ;  and  there- 
upon, to  wit,  on  the  25th  of  November,  1845, 
the  plaintiffs,  at  the  request  of  the  defendant, 
aBotted  him  35  shares  in  the  said  company, 
upon  certain  terms  then  agreed  upon  between 
them,  that  is  to  say,  that  a  deposit  of  2/.  2s.  on 
each  share  so  allotted  should  be  paid  on  or  be- 
fore the  9th  of  December,  1845,  to  the  acconnt 
of  the  company,  to  certain  bankera  then  agreed 
upon ;  and  thereupon,  in  consideration  of  the 
premises,  and  that  the  plaintifis,  at  the  request 
of  the  defendant,  had  promised  the  defendant 
to  perform  the  said  terms  on  their  part,  the  de- 
fendant promised  the  plaintiffs  to  perform  the 
said  terms  on  his  part.  Averment  of  plaintiff's 
readiness  and  willingness  to  perform  tne  terms  ; 
and  breach,  the  non-payment  by  the  defendant 
of  the  deposit. 

Held,  that  tbe  declaration  was  good  on  gene- 
ral demurrer,  although  it  did  not  allege  that 
the  company  was  provisionally  r^sterea  under 
the  7  &  8  Vict  c  110,  or  that  it  was  farmed 
before  that  act  came  into  operation;  for 
illegality  will  not  be  presumed ;  if  it  in  fact 
exists,  it  should  be  made  the  sul^t  of  a  i^eiu 
Also,  that  the  declaration  disclosed  a  contract 
upon  which  the  plaintiffs  alone  might  soe^ 
without  joining  tiie  other  members  of  the  com- 
pany. 

Held,  also,  on  special  demurrer,  that  the  de» 
deration  was  not  bad  for  not  ailing  that  the 
company  was  continuing  when  the  shares  weea 
allotted  to  the  defendant;  nor  for  not  showing 
with  sufficient  certainty  that  the  defendant  ac- 
cepted the  shares  allotted;  nor  for  not  stating 
what  the  terms  were  which  the  plaintiffii  under- 
took to  fulfil.    Dale  v.Jibr6cf,lExch.IL  366. 

Case  cited  ia  tbe  judcMsnti  Kiog  v.  Aozborgh, 
2C.&Y.418. 

BSVLICATIOIV  DB  INJUEIA. 

1.  Eepkwa/oT  taking  cattle.    Plea,  tl     fT. 
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was  seised  in  fee  of  a  forest,  within  which  there 
were  wastes ;  and  that  certain  tenant^  of  lands 
near  the  forest  had  a  right  of  common  on  such 
wastes  for  their  cattle  levant  and  couchant; 
toat  there  was  a  custom  within  the  forest  for 
the  master  forester  to  make  drifts  annually  of 
the  cattle  depasturing  the  wastes,  which  were 
to  be  dnven  to  a  place  named  to  ascertain 
whether  any  of  them  were  unlicensed  cattle, 
and  whether  any  commoner  had  surcharged; 
and,  if  any  had  surcharged,  the  cattle  were  to 
be  impounded  as  damage  feasant.  That 
plwntiff  was  a  commoner;  and  defendant, 
making  the  drift  as  servant  of  the  master 
forester,  found  plaintiflTs  cattle  depasturing 
and  dorag  damage  in  the  place  in  which,  &c.; 
and  that  plaintiff  had  surcharged  by  depasture 
mg  with  the  catUe  seised :  wherefore  defendant 
detained  the  cattle  to  impound  them. 

Rephcation,  admitting  W.'n  seisin,  and  the 
emtenceof  the  wastes,  de  injurid  absque  re- 
«tfMo,  &c.:  Held,  good  on  special  demurrer. 
Mortimer  v.  Moore,  8  Q.  B.  294. 


T.  !^  K°  ^  ;"d?»*nt :  Crograte'a  case,  8 
Kep.  66  b. ;  Wells  v.  Cotterell,  3  Lev,  48  ; 
Jones  r.  Kiichin,  I  Bos.  &  Pull.  76, 80 :  Selbv 

Tyrwh.  450 ;  9  Bing.  756. 

,  2.  Tippling  act.'^-'rhe  replication  de  injurid 
18  good  to  a  plea  which  sets  up  a  defence  under 
the  Tippling  Act,  24  G.  2.  c.  40,  s.  12.  Laus^ 
dale  V.  Clarke,  1  Exch.  R.  78. 

SCI.    PA. 

Bonking  co.partnership.-^Declaration.'--Ih^ 
phcUy.Sembie,  that  a  declaration  in  sci.  fa. 
on  a  judgment  recovered  against  the  public 
officer  of  a  banking  co-partnership,  alleging  that 
the  defendant,  at  the  time  of  judgment  rt 
covered,  was,  and  from  thence  hitherto  had 
been,  and  still  is  a  member  of  the  co-partner- 
ship, is  bad  on  special  demurrer.  Esdaile  v. 
Trustwell,  1  Exch.  R.  371. 

SKT-OPP. 

See  Accord  and  Satisfaction. 

SEVERAL   COUNTS. 

A  charter-party  was  made  between  the  plain- 
tiff and  defendant,  but  before  the  voyage  was 
completed  a  subsequent  agreement  wm  made 
b^ecn  the  parties  varying  the  terms  of  the 
ongind  contract.  The  plaintiff  obtained  leave 
?rf.n?oIr  ?f  ""*'  i"  *^^  decbration,  but  the 
defendant  afterwards  applied  to  a  judge  at 
chambers  to  strike  out  one  of  the  counts  as 
bemg  m  apparent  violation  of  the  new  rules 

«I3  't^u^  *»'^<'"«J  on  the  summons,  "No 
^Z'if'^^l^^''  ^^^*  there  is  a  distinct 

Cnnrt  nl^r'^^i^.  "i5'*'.^  ^^^  indorsement,  the 
SLrds^hv!^  interfering  with  the  discr;tion 
SLTf^e  L^^'^f  f '^^"^  ^^P^^^^^  an  opinion 
!Sfi  ;i,  i^a?^*^^.''*^  established  at  the 
trial,  the  plaintiff  would  not  incur  any  risk  of 
losing  his  costs  under  the  new  niles  of  plLd- 
ing.     Heinod  v.  iViikin,  35  L.  O.  1 IQ     ^ 


8BVBRAL  MATTKBS. 

Coverture.^  Attormey.-^Judffmml.-^Irregu-^ 
•ority. — ^To  a  declaration  which  contained  ttoe 
counts,  the  defendant,  who  appeared  by  attor- 
ney, upon  a  rule  in  general  terms  to  plead  co- 
verture  and  the  Statute  of  Limitations,  pleaded 
these  defences  to  the  whole  declaration.  The 
pleas  were  set  aside  by  a  judge  at  chambers,  on 
the  ground  that  the  defen&nt,  who  appeared 
by  attorney,  had  pleaded  coverture.  The  de- 
fendant, without  a  fresh  rule  to  plead,  and 
without  entering  a  fresh  appearance,  pleaded 
coverture  to  the  two  firat  counts,  and  the  Sta- 
tute of  Limitations  to  the  whole  declaration. 
The  plaintiff  having  signed  judgment  for  want 
of  a  plea :  Held,  that  the  judgment  was  irregn- 
lar,  inasmuch  as  the  pleas  were  sanctioned  bj 
the  original  rule,  Fhier  v.  Andrews,  1  ExcL 
R.  471. 

See  TeiMfcr,  i. 

SLANDER. 

Variance.  —  Amendment.  —  A  declaration 
stated,  that  the  plaintiff  was  a  surgeon  and 
accoucheur,  and  in  that  character  had  attended 
one  R.  during  her  confinement;  that  the  de- 
fendant, in  a  discourse  which  he  had  with  R., 
of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  plaintiff  in  relation  to  his  said  pro- 
fession and  business,  spoke  of  and  concerning, 
&c.,  the  following  words  : — "  I  wonder  you 
had  him  to  attend  you.  Do  you  know  him  ? 
He  is  not  an  apothecary;  he  has  not  passed 
any  examination ;  he  is  a  bad  characUr ;  none 
of  the  medical  men  here  will  meet  him.  There 
have  been  many  inquests  had  upon  persons 
who  have  died  because  he  attended  them." 
The  defendant  pleaded  not  guilty.  At  the  trial 
the  latter  words,  as  to  the  inouests,  were  not 
proved,  but  the  words  proved  were,  "seroal 
have  died  that  the  plaintiff  had  attended,  and 
there  have  been  inquests  held  on  them.*'  The 
judge  amended  the  declaration  accordingly,  and 
a  verdict  was  found  for  the  plaintiff:  Held,  on 
motion  for  a  new  trial,  that  the  judge  was  justi- 
fied in  making  the  amendment ;  also,  that  the 
words  as  amended  were  actionable,  without  the 
aid  of  any  innuendo  to  explain  them  by  reference 
to  extrinsic  circumstances. 

SenUtle,  ihtit  the  words,  "he  is  a  bad  cha- 
racter, none  of  the  medical  men  here  will  meet 
him,"  alone  were  actionable,  as  importing  the 
want  of  a  necessary  Qualification  for  a  surgeon 
in  the  ordinary  discharge  of  his  professional 
duties.  Southee  v.  Denny,  1  Exch.  R.  196, 
Case  cited  la  tiie  jadgment:  Woolnoth  ▼.  Mea- 
dows, 5  East,  463. 

BPBCtALi  PLEA. 

Judgment,'^ To  a  declaration  containing  a 
count  on  a  bill  of  exchange,  and  a  count  on  an 
account  stated,  the  defendant,  who  was  under 
terms  of  pleading  issuably,  pleaded,  *'that  be 
did  not  indorae  the  bill,"  without  confining  the 
plea  in  terms  to  the  first  count.  To  the  other 
count  he  pleaded  non  assmmpsU.  The  plaintiff 
having  signed  judgment,  on  the  gitmnd  that 
the  fint  plea  was  pleaded  to  the  whole  de- 
claration, and  therefore,   son  assitmpmi,  the 
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Court  set  aside  the  judgment  as  irregular. 
Botu/ield  v.  Edge,  34  L.  O.  493. 

TBNDBR. 

1.  Several  eoanit. — Proof  «/  tender.^AB- 
sompsit  for  use  and  occupation,  work  and 
labour,  money  lent  and  money  paid,  and  on 
an  account  stated,  with  a  single  promise  and 
breach.  Several  pleas,  as  to  dl  but  7/m  parcel 
of  the  mone3rs  in  the  declaration  mentioned ; 
and  a  single  plea,  as  to  71;  parcel  of  the  moneys 
in  the  declaration  mentioned,  of  tender  and 
payment  of  the  sum  into  Court.  The  pleas  did 
not  distinguish  the  counts.  Plaintiff  traversed 
the  tender :  Held,  that  proof  of  a  single  tender 
of//.,  in  respect  of  the  use  and  occupation, 
satisfied  the  plea  of  tender.  jRo6ifi«oi»  v.  fVard, 
8  a  B.  920. 

2.  A  declaration  in  debt  contained  two  counts, 
each  demanding  the  sum  of  26/.  Plea  as  to  Si. 
parcel,  &c.,  a  tender  of  61,  before  action  brought. 
Replication,  that  at  the  time  of  thei  tender,  the 
sum  of  13/.  I5«.  was  due  from  the  defendants 
to  the  plaintiff  as  one  entire  sum,  and  on  one 
entire  contract  not  divisible  from  the  sum  of 
5/. ;  that  afterwards  the  plaintiff  demanded  the 
sum  of  13/.  15«.,  but  the  defendants  refused  to 
pay  the  same :  Held,  on  demurrer,  that  the  re- 
plication was  stood ;  as  a  tender  of  a  part  of  an 
entire  debt  is  bad  in  law ;  and  if  the  aefendants 
relied  on  a  set-qff,  &Cm  it  should  have  been  re- 
jomed.    Dixon  v.  Clark,  5  D.  &  L.  155. 

Cases  cited  in  the  jadgment :  Cotton  y.  Godwin, 
7  W.  &  W.  147 ;  Brandon  v.  Newringtoo,  3 
Q.B.915;  Huketli  ▼.  Fawcect,  11  M.  &  W. 
356;  Hume  v.  Peploe,  8  P2ast,  168;  Poole  v. 
Tombridge,  f  M.&  W.«<3. 

TIIK8PAS8. 

JnstyScaHot^, — Declaration  in  trespass  alleged 
that  the  defendant  assaulted  and  kicked  the 
plaintiff  and  broke  his  leg.  The  defendant 
pleaded  that  the  plaintiff  was  misconducting 
himaelf  in  a  |)ublic-house,  and  that  the  defend- 
ant turned  him  out,  and  because  the  plaintiff 
naisted,  the  defendant  was  compelled  to  resort 
to  force,  and  in  so  doing  necessarily  committed 
the  trespass  complained  of.  Replication  de  tti- 
Jwid.  The  evidence  was,  that  the  defendant 
removed  the  plaintiff  from  the  house,  and  at 
the  door  a  struggle  ensued,  and  the  leg  of  the 
plaintiff  was  broken.  The  learned  judge  told 
the  jury  that  the  question  was,  whether  the 
defendant  was  justified  in  turning  the  plaintiff 
out,  and  that  the  fact  of  the  broken  leg  was 
uamatehaL 

Held,  that  the  direction  of  the  learned  judge 
waa  right,  that  if  the  plaintiff  intended  to  claim 
<iamage8  for  the  broken  leg,  he  ought,  after  the 
joatification  set  up  in  the  plea,  to  have  new  as- 
signed that  injury  as  a  ground  of  damages,  and 
aot  having  new  assigned  it,  he  could  not  claim 
anythiog  for  that  which  was  in  substance  a  new 
trespass.    Moore  v.  AUard,  35  L.  0. 193. 

TROVXR. 

Mnt  oumership.^-To  a  declaration  in  trover, 
defendant  pleaded  that,  before  and  at  the  time 
of  the  committing,  &c.,  he  and  plaintiff  were 


jointly  and  together  the  owners  and  prdjprietors 
of  the  chattel. 

Held,  bad,  on  special  demurrer,  because,  if 
the  conversion  was  denied,  the  plea  amounted 
to  not  guilty,  and  if  it  was  confessed,  the  plea 
could  be  understood  only  as  confessing  a  de- 
struction of  the  chattel,  which  was  not  justified. 
Higffins  v.  Thomas,  8  Q.  B.  908. 

TRUSTEES. 

Devise,-^  Issue  under  rejoinder  "ne  granta 
pas,** — To  trespass  for  breaking  and  entering 
the  plaintiff's  close,  the  defendant  pleaded, — 
1st,  the  use  of  a  right  of  way  for  20  years ; 
2ndly,  a  user  of  the  way  for  40  years.     Kepli- 
cation  to  the  former  plea,  that  the  corporation 
of  L.,  being  seised  in  fee  of  the  locus  in  quo, 
by  indenture  of  feoffment  demised  it  to  H.  for 
three  lives  and  21  years ;  that  the  corporation 
delivered  seisin  to  H,  who  became  and  was 
seised  of  the  said  close  during  the  period  of  20 
years  in  the  said  plea  mentioned,  and  the  said 
term  so  demised  was  eidsting  in  full  force,  and 
not  expired,  surrendered,  or  otherwise  become 
void.    The  replication  to  the  other  plea  stated, 
in  similar  terms,  the  demise  of  the  locus  in  quo 
by  the  corporation  of  L.  to  if.,  and  then  al- 
leged that  H.,  being  so  seised  of  the  locus  va 
quo,  by  indenture  between  C  of  the  1st  part, 
H.  of  the  2Dd  part,  and  3f.  and  W.  of  the  3rd 
part,  granted  to  M.  and  W,  a  right  of  way  over 
the  locus  in  quo.    Rejoinder  to  replication  to 
1st  plea,  that  the  said  term  so  demised  was  not 
existing  during  the  period  of  20  years  in  that 
plea  mentioned,  modo  et  formd.    Rejoinder  to 
replication  to  2nd  plea,  that  H,  did  not  grant  to 
Ju.  and  W,  the  right  of  way,  modo  et  formd. 
At  the  trial,  it  appeared  that  the  corporation  of 
L.,  being  seised  in  fee  of  the  locus  in  auo,  by 
indenture  of  the  17th  February,  ISOO,  aemised 
to  H,  for  three  lives  and  21  years.    By  in- 
denture of  the  23rd  July,  1803,  after  reciting 
'the  above  indenture,  H.  assigned  to  C.  the  de- 
mised premises  for  securing  payment  of  1,200/., 
lent  by  C.  to  H.    By  indenture  of  the  9th  of 
February,  1804,  after  reciting  the  demise  to  H. 
by  the  corporation,  the  assignment  by  H,  to 
C,  and  also  reciting  that  H.  nad  agreed  to  sell 
part  of  the  land  to  M,  and  W,  for  a  sum  out 
of  which  the  sum  due  from  H.  should  be  paid 
to  C. ;   C,  at  the  request  of  H.,  bargained, 
sold,  assigned,  and  transferred,  and  H,  granted, 
barguned,  sold,  assigned,  and  transferred  to 
Af.  and  W,  ])art  of  the  demised  premises,  to- 
gether with  the  right  of  way  in  question.     In 
1812,  H.  died,  having  made  his  will,  wherehv, 
after  bequeathing  his  estates  to  his  wife  for  life, 
he  devised  the  same,  after  her  death,  to  J,  and 
M,,  in  manner  following,  — "  upon  trust  to  pay 
and  apply  the  rents,  issues,  and  profits,  of  the 
same  to  and  for  the  life  and  benefit  of  my 
daughter  Mary,  and  her  assigns,  during  her 
life,  and  independent  of  her  present  or  any 
future  husbana ;  and  from  and  after  the  de- 
cease of  my  said  daughter,  I  give,  devise,  and 
bequeath  my  real  and   leaMhold  estates  as 
aforesaid  unto  and  equally  among  all  and  every 
the  children  of  my  said  daughter  Mary,  share 
and  share  alike,  as  tenants  in  common  j  and  if 
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the  ttid  Marf  shall  die  witliout  leaviiw  iavful 
issue  her  sonriving,  then  I  give,  Scc^  t£e  lame 
to  m  yanddauglSer  Ann."  In  1816,  the  wife 
^  IL  died»  and  07  indenture  of  the  11th  Dec., 
I817«  the  corporation  of  L.  assigned  to  the 
trustees  the  reversion  in  fee  simpk  of  the  locitf 
m  o«o. 

neldy  Ist,  that  the  plaintiff  was  entitled  to  a 
verdict  on  the  rejoinder  to  the  replication  to 
the  l8t  plea,  since  the  trustees  under  the  will 
of  fl.  took  only  an  estate  during  the  life  of  the 
testator's  daugnter,  and  therefore  die  lease  for 
iife  did  not  merge  in  the  grant  of  the  rerersion ; 
2ndl]r,  that  the  rejoinder,  "ne  granta  pas'' 
only  put  in  issue  the  fact  of  a  grant,  and  that 
the  sasin  of  H.  was  admitted.  Cooke  v.  Bktke, 
1  Ezch.  R.  220. 

Cases  cited  in  tbe  judgment:  Cowliahaw  ▼. 
Cbeslyn,  1  C.  &  J.  48 ;  Hadson  ▼.  Jooes,  Salk. 
90 ;  Bishop  of  Meatb  v.  Marquis  of  Wiaches- 
ter,  10  BI^,  S30  ;  4  C.  ft  F.  445. 

UNCnaTAINTY. 

Blanks,  —  Declaration,  containing  three 
counts,  commenced,  that  ^  A.  A,  by  h  attor- 
ney, complains,  &c.,  who  h  been  summoned f* 
Ind  count,  for  woik  and  materials  "  provided 
for  defendant,  at  h  request.*'  Breach  in  last 
count,  that  ^defendant  ha  not  paid  the 
same:"  Held,  on  special  demurrer,  that  1st 
md  lost  counts  were  good ;  2nd  bad.  Berdoe 
T.  Sfittle,  I  Exch.  R.  175. 

USURY. 

Inierest  in  land. — Fraud. — RepReation  de 
imjurid. — Duplicity, — Covenant  for  payment  of 
SSOi.  and  interest  on  demand.  The  aefendant 
beaded,  that  the  covenant  was  entered  into  in 
pursuance  of  an  usurious  contract,  by  which 
the  defendant  agreed  to  pay  more  than  5/.  per 
cent  by  wav  of  interest,  and  that  the  payment 
was  secureo  by  a  deed,  wherebjr  the  defendant 
bargained  and  sc^d  to  the  plaintiff,  by  way  of 
security,  certain  personal  chattels,  and  also 
^the  crops  of  grass  then  growing  on  certain 
hnds.**  Replication,  that  the  contract  was 
entered  into  after  the  passing  of  the  2  &  3  Vict, 
•c  37 :  HM,  on  general  demurrer,  that  the  plea 
was  good,  and  the  replication  bad ;  for  though 
the  term  "trops  of  growing  grass"  might 
znean  eroos  to  be  secured  by  the  owner  of  the 
eoil,  and  delivered  as  a  personal  chattel,  yet  the 
plea  afforded  a  good  primd  facie  answer  to  the 
action,  it  being  sufficient  for  the  defendant  to 
«how  that  the  contract  was  usurious  within  the 
12  Anne,  s.  2,  c.  16 ;  and  if  the  plsdntiff  relied 
upon  the  2  &  3  Vict.  c.  37,  as  excepting  the 
case  from  the  operation  of  that  act,  he  should 
reply,  that  the  contract  was  entered  into  after 
the  passing  of  the  stat.  of  Vict.,  and  that  the 
aecuritv  did  not  relate  to  land.  The  defendant 
also  pleaded  a  general  plea  of  fraud,  to  which 
the  plaintiff  replied  de  injurid:  Held,  a  good 
replication. 

Another  plea  set  out  a  power  of  sale  in  de- 
fault of  payment  of  250^.,  and  interest,  and 
aveired  that,  in  pursumoe  thereof,  the  plmtiff 
said  and  disposed  of  the  goods,  chattels,  and 


effects*  in  the  indentwe  mentbrned^  for  the  par- 
pose  of  TepsLjmg,  satisfying,  and  £schargiBff 
the  250f.,  interest,  and  costs ;  and  the  pbintiff, 
by  means  of  such  aato  md  disposal,  had  and 
received  &Q01.,  being  the  prooeeda  and  profits 
of  the  sale  and  dispoaal,  and  thereby  and  then- 
withrepud,  satianed,  and  diachaiiged  the  sun 
of  250i.,  interest  and  costa^  And  the  plaiatifl^ 
with  the  consent  of  the  defendant,  received  the 
said  proeaedi  and  profits  of  the  sale  and  dis- 
poaal,  in  kdl  aatiafaction  of  the  said  sam  of 
250/^  interest  and  damages. 

RepUcalaon,  &at  the  pdaiBtiff  did  not  adl  or 
dispose  of  the  said  several  goods«  chattels,  and 
effiacte,  nor  did  the  phuntiff,  by  means  of  each 
sale  aiid  disposal,  nave  or  receive  the  said 
monies,  being  the  proceeds  and  profits  of  the 
said  sale  and  disposal,  nor  did  the  jdaiotiff 
thcrriiy  or  thflvewith»  repay,  aatiafy,  or  dis- 
charge the  aum  of  2502.,  interest,  &c^  nor  did 
the  ^ntiff  acce^  or  receive  the  aaid  prooseds 
andpcofiCs  of  the  side  and  disposal  in  fulisatis- 
fiietion  and  discharge!,  mado  ^  formi:  HtU, 
on  special  demurrer,  that  the  repUcatioa  vas 
not  bad  for  duplicity.  Washboumy.Biarmn, 
I  Eadi.  a.  107;  S.  C.  S  D.  &  L.  105. 
CaMgoitc?dm  the judgiaot;  TUbwilt  v.  Gikaom 

It  Al  &  W.  86  ;  Cooper  v.  Gacbett,  13  iL± 

W.3S. 
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See  Slander. 


WHABFIKGBR'S   LIABILITY. 

Declaration  in  cass  stated,  that  the  defend- 
ant was  possessed  of  a  wharf  for  the  loading 
and  unloading  of  vessels  on  the  banks  of  the 
Thames,  near  which  there  wae  certain  wood- 
work, before  then  placed  by  the  defendant,  and 
then  being  upon  the  bottom  of  the  river,  o?cr 
which  at  certain  states  of  Uie  tide,  the  vessd  of 
the  plaintiff  thereinafter  mentioned  would  ieat, 
but  at  othera  not;  that,  while  the  defendant 
was  so  possessed  of  tlie  wharf,  the  pUintiff  was 
possessed  of  a  vessel  then  bdng,  by  the  suf- 
ferance and  pemission  of  the  defenduit,  at  sad 
alongside  the  said  wharf,  for  reward  to  dw  de- 
fendant in  that  behalf;  and  the  defendant  then 
had  the  management  and  ooHtnil  of  the  said 
wharf,  and  the  mooring  and  stationiag  of 
vessels  at  and  near  the  aame  while  th^  wen 
at  the  said  wharf,  for  the  purpoee  of  usng  the 
same.  Breach,  that  the  defendant  unskSKdly 
and  negligently  placed,  moored,  and  stationed 
the  plaintiff**  vessel  in  the  part  of  the  rifcr 
near  the  sind  wharf,  and  over  the  said  wood- 
work, and  unskilfully  and  negligently  detained 
the  vessel  there  for  a  long  time,  mm,  on  the 
natural  fall  of  the  tide,  she  fell  and  lodged 
againat  the  aaid  wood-woriL,  and  was  daniaged 
thereby:  Helil,  on  error,  alter  verdict  and  jiij%- 
ment  for  the  plaintiff,  (upoo  a  plea  denyiK 
tint  the  defendant  had  the  management  aad 
control  of  the  wharf,  and  the  mooring  and 
statioaing^of  ahipa  alongside  ft,  &c.,  modset 
formd,)  that  the  declaration  sufficiently  stated 
a  duty  in  the  defendant  safely  to  moor  aad 
station  the  plaintiff^s  vessel,  and  a  breach  of 
that  duty.     Curling  v.  Wood,  16  M.  &  W.  628. 


DIGEST,    AND   JOURNAL    OF   XURISFRUDENCE,. 


SATURDAY,  OCTOBER  7,  1848. 


.H  Quod  magiB  ad  ifos 


Fertlnet,  et  nmcan  nudam  eit»  agitamiu."* 


Hobut; 
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PROPOSED  MINTSTISE  OP  JUSTICE. 

Amongst  the  several  important  pomts  of 
inqnuy  which  came  before  the  Select  Com- 
mittee of  the  House  of  Commons  on  the 
Conrts  of  Law  and  Equity,  was  that  of  the 
expediency  of  appointing  a  Minitter  or 
'*Se<aretary  of  State  for  the  Affairs  of 
Jostiae."  That  some  remedy  should  be 
provided  for  the  evils  which  arise  both 
from  the  neglect  of  useftd  amendments  in 
oar  l^al  system,  and  from  the  crude  and  | 
defbctive  alterations  which  too  often  takej 
place,  —  the  public  and  the  profession 
equally  admit,  and  indeed  loudly  demand.    | 

Anybody,  says  Lord  Langdale,  in  his  evi- 
dence before  the  Seleet  Committee,  who  con- ; 
sideis  die  present  slate  of  things,  and  how 
moch  is  left  to  chance  ;> — ^how  frequently 
important  acts  of  pariianMnt  are  passed  in 
audi  a  state  that  it  is  almost  impossible  for 
the  Courts  to  act  upon  them ;  —  what 
blunders  are  continually  made  in  legislation  ;* 
— how  it  becomes  necessary  to  repeal  in  one 
year  what  has  been  done  in  the  former  year, 
boeaose  it  is  manifestly  errop^eous : — When. 
we  see  all  this,  we  must  be  of  opinion  that  it 
is  iteolutely  necessaay  to  endeavour  to 
establish  some  better  xnodi&of  prooeeding,*- 
to  provide  an  authority  for  the  coUeetion  of 
all  the  required  information, — and  to  "^bring 
to  the  rescue  "  aU  the  skiU  and  experience 

*  Lord  Brougham^  in  his  speech  of  the  12th 
May  last,  on  Legislation  and  Law,  has  givem  a 
long  and  curious  list  of  parliamentary  blunder- 
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which  can  be  obtained  for  the  puipose  of 
securiog  mora  prudent  and  canenil  legida- 
tion* 

No  sooner  is  a  defect  discovered,  or  what 
appears  to  be  a  conflicting  course  of  pro- 
ceeding, than,  it  ought  (says  his  lordship) 
to  be  reported  to  the  proper  authority, 
whose  duty  it  should  be  to  consider  of  a 
remedy.  All  that  at  one  time  belonged  to 
the  Lord  Chancellor  in  the  way  of  superiur 
tending  the  general  course  of  justice,  and 
all  which  has  since  crq)t  into  the  office  of 
the  Secnetary  of  State  of  the  Home  Depart- 
ment or  the  Treasury ;  and  a  great  many 
other  most  in^ortant  duties  not  hidierto 
sufficiently  considered,  ought  to  go  into 
this  office.  It  would  be  a  very  laborious 
and  busy  office,  and  afford  something  like  a 
hope  of  improving  the  law  and  ^  admi- 
nistration of  justice  upon  a  Heady  andprvh 
dent  plan. 

Several  questions  were  put  to  Lord  Lan2>- 
dale  by  members  of  the  committee,  regard- 
ing the  best  mode  of  superintending  the 
several  officers  of  the  Court  and  ensuring 
atie  dischai^e  of  their  duties.  His  lordship 
stated  that,  in  his  opinion,  there  ought  to 
be  some  person  connected  with  the  govern- 
ment, who  should  have  the  superintendence 
of  the  Courts  of  Justice, — just  as  govern- 
ment ought  to  exercise  the  superintendence 
of  all  other  departments  where  the  most 
efficient  and  active  service  was  required. 

*'  No  steady  and  regular  svperintendeiice,'' 
he  said,  "was  exercised ; — no^  machinery  for  it 
■  waa  pmradodi;  the  Goucts  of  JDostisa  were  left 
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very  much  to  chance.  If  a  complaint  were 
made,  it  was  investigated  and  dealt  with  pro- 
bably in  a  satisfactory  manner ;  but  there  might 
be  very  many  causes  of  compliant  and  no  com- 
plainant and  no  discovery,  unless  there  were  a 
vigilant  superintendence  and  an  inquiry  made 
by  proper  authority. 

"  My  opinion  is,  that  you  want  an  office  of 
government  in  which  the  affairs  of  justice  should 
be  the  particular  object  of  attention.  You  want 
a  person  who  can  at  all  times  be  ready  to  apply 
himself  to  the  investigalion  of  all  things  relat- 
ing to  the  conduct  of  the  officers  of  justice ;  and 
unless  yon  have  that,  you  are  and  must  be 
without  some  of  the  benefits  which  the  govern- 
ment might  well  secure  for  the  countr}\" 

This  officer  might  be  called,  not  by  the 
name  of  "  Minister  of  Justice,"  but,  as  his 
lordship  suggested,  without  any  prejudice  to 
our  usual  habits,  "  the  Secretary  of  State 
for  the  Affairs  of  Justice."  "  Such  a  mi- 
nister might  be  charged  with  the  whole 
superintendence  over  the  establishment  and 
organisation  of  the  Courts,  their  official  ar- 
rangements, and  everything  belonging  to 
them,  except  matters  judicial.  The  super- 
vision should  have  in  view  two  objects : — 
the  one — the  discipline,  management,  and 
official  arrangements  of  the  legal  and  judi- 
cial departments ; — and  the  other,  (dis- 
tinct from,  thoueh  closely  connected  with 
the  first,)  the  collectm^  and  arran^ng  of 
all  the  information  which  is  requisite  to 
enable  the  Houses  of  Parliament  to  legislate 
with  prudence  and  caution  " 

His  lordship,  being  asked  whether  a  sys- 
tem of  supervision  under  the  authority  of 
one  of  the  judges  would  not  secure  the  effi- 
ciency of  all  the  officers,  said  that  such 
superintendence  might  go  to  a  considerable 
extent,  though  by  no  means  to  that  efficient 
extent  which  he  should  wish. 

"Judges  had  not  the  leisure,  and  in  his 
opimon  were  not  the  persons  who  ought  to  le- 
gislate, even  in  matters  of  practice.  Important 
general  orders  and  regulations  ought  to  be 
framed  and  sanctioDed  by  another  authority, 
after  advising  with  the  judges,  and  hearing 
from  them  all  the  suggestions  which  they  had 
to  make,  or  all  the  reasons  they  had  to  offer; 
but  it  was  not  their  proper  function  to  make 
the  law,  even  of  practice.  At  present  they  were 
the  only  persons  to  do  it,  and  upon  whom  par- 
liament had  imposed  the  duty  by  giving  the 
power.  For  the  most  part  they  had  been  will- 
ing to  do  what  they  could  in  performance  of 
that  duty,  but  it  had  taken  them  away  from 
their  more  proper  business." 

"  A  superintendence  over  all  the  Courts, 
and  every  branch  of  the  law,  is  required. 
Everything  connected  with  the  kw  requires 
to  be  subjected  to  proper  inquiry  and  autho- 


rity, and  everything  which  ought  to  be  laid 
before  parliament  Siould  be  uid  before  it 
regularly  and  officially,  in  order  that  it  may 
usefully  consider  what  should  from  time  to 
time  be  proper  to  be  done,  and  how  best  to 
do  it" 

"  It  was  often  necessary  to  distinguish  and 
consider  what  ought  never  to  be  tried  without 
enactment,  and  iraat  ought  rather  to  be  at- 
tempted by  cautious  and  vigilantiy  superin- 
tended experiment.  Those  who  considered 
this  subject  most  attentively  were  best  aware 
how  difficult  it  was  to  make  laws  or  establish 
rules  of  practice, — ^how  much  information  was 
required,  and  what  precautions  were  to  be  used, 
and  how  necessary  it  was  that  parliament  should 
be  constantiy  suppHed  with  the  fullest  and 
most  accurate  information  upon  all  those  sub- 
jects which  were  required  for  making  and  im- 
proving  laws  upon  a  steady  and  safe  principlf . 
Parliament  had  great  need  of  the  assistance  of 
competent  persons  whose  whole  attention  should 
be  devoted  to  this  subject." 

These  opinions  which,  coming  from  the 
Master  of  the  Bolls,  are  entitled  to,  and 
will  doubtless  receive,  the  greatest  attention 
of  the  legislature  and  the  profession  in 
general,  have  been  espoused  by  Lord 
brougham,  who,  in  his  elaborate  speech 
last  Session,  on  legislation  and  the  law,^ 
thus  expresses  himself: — 

"  I  have  often  argued  the  necessity  of  a  board 
being  foteed  of  skilful  professional  men,  not  to 
supersede,  but  to  aid  both  houses  of  parliameiit, 
in  the  preparation  of  public  bills,  it  is  a  task, 
which  no  one  man,  how  gifted  soever,  can  hope 
satisfactorily  to  execute,  because  several  men 
are  required,  of  different  habits  of  think- 
ing, of  various  turns  of  mind,  to  sift  the  sub- 
jects successively  dealt  with  in  our  numettms 
statutes.  At  the  head  of  this  board  should  be 
the  minister  of  justice  or  his  deputv.  The  ne- 
cessity of  this  office  I  have  repeateoly  ui>;ed." 

''The  judicial  powers  of  the  Chancellor  nrast 
no  longer  be  left  in  (he  hands  of  a  judge  holding 
his  office  during  pleasure,  and  the  first  member 
of  a  political  party,  as  well  as  of  a  mioisteTial 
body.  There  remain  abundaot  duties  for  that 
high  officer  after  this  anomaly  in  our  system  it 
removed.  He  should  be  the  minister  of  jus- 
tice; a  functionary  much  wanted  io  this 
country;  the  want  of  whom,  mdeed,  meets  us 
at  every  step,  whether  we  r^^ard  the  ameod- 
ment  of  the  law  or  its  due  administration;  and 
I  reioice  to  find  that  on  this  important  qQestion 
we  nave  now  the  sanction  of  my  noble  friend 
the  Master  of  Rolls'  high  authonty." 


^  A  corrected  report  of  this  speech  has  been 
published  by.Bidgway. 


IfnpruonmeiU  wnder  the  ComUy  ComfsAet, 
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laiPRISONMENT  UNDER  THE 
COUNTY  COURTS  ACT, 

The  number  of  the  Common  Bencli  Re- 
ports just  published,  contains  a  very  full 
report  of  tne  arguments  and  judgment  of 
the  Court  of  Common  Pleas,  in  the  case 
Exparte  Thomas  Kinning*^  to  which  the 
attention  of  our  readers  has  already  been 
directed,  but  the  facts  of  which  it  will  be 
convenient  briefly  to  recapitulate. 

In  December,  1846,  one  Townley  re- 
covered a  judgment  against  Kinning  in  the 
Sheriff's  Conrt  of  I^ndon,  for  a  debt  of 
19/.  195.,  besides  3/.  12».  costo  of  suit,  and 
in  a  few  days  after  Kinning  was  summoned 
before  Mr.  Bullock,  the  Judge  of  the 
Sherifis'  Court,  under  the  Small  Debts 
Act,  (8  &  9  Vict.  c.  127,  s.  1,)  to  show 
cause  why  he  had  not  paid  the  money  so 
recovered ;  and  it  then  appearing  to  the 
iudge,  on  the  admission  or  Kinning,  that 
he  bad  the  means  of  paying  the  debt  and 
costs  by  instalments,  an  order  was  made, 
on  the  12th  December,  for  the  payment  bv 
instalments  of  2/.  per  month.  On  the  12tn 
February,  following,  upon  its  being  duly 
proved  that  Kinning  haa  not  paid  the  first 
instalment  due  on  the  12th  January,  the 
judge,  without  proof  or  inquiry  as  to  the 
continuing  abihty  of  Kinning,  made  an 
order  for  his  imprisonment  for  40  days. 
To  determine  the  validity  of  this  order, 
Kinning  was  brought  by  Habeas  Corpus 
before  the  Court  of  Queen's  Bench,  and 
the  principal  point  raised  was,  that  under 
the  statute  on  which  the  order  of  imprison- 
ment was  founded,  the  debtor  was  entitled 
to  be  summoned  to  show  cause  why  he 
should  not  be  committed,  and  that  Kinning 
was  committed  without  such  summons  or 
hearing.  After  argument.  Lord  Denman 
and  Mr.  Justice  Erie  were  of  opinion  that 
the  debtor  was  not,  and  Justices  Patteson 
and  Coleridge  that  he  was,  entitled  to  be 
heard  before  commitment.  The  Court  of 
Queen's  Bench  having  been  equally  divided, 
the  prisoner's  application  to  that  Court  was 
imavailing,  and  a  second  writ  of  Habeas  Cor- 
pns  was  issued,  returnable  before  the  judges 
of  the  Court  of  Common  Fleas.  The  learned 
judges  of  that  Court  were  unanimously  of 
opinion  that  the  debtor  should  have  an  op- 
portunity of  being  heard  before  an  order  of 
eomnutment  was  made  against  him  for  dis- 
obedience to  the  order  requiring  payment  of 
the  debt  and  costs  by  instalments ;   and  it 
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appearing  that  lie  was*  committed  wi&out 
any  opportunity  of  being  heard  as  to  his 
ability  to  pay  the  instalment  of  21^  the 
Court  ordered  the  prisoner  to  be  disduur;^. 
The  importance  of  this  decision  arises 
from  the  circumstance,  that  the  provisions 
of  the  8  &  9  Vict.  c.  127,  have  been  em- 
bodied, with  some  slight  variation,  in  the 
New  County  Courts'  Act,  (9  &  10  Vict,  c 
95,)  and  the  learned  reporter,  (we  suppose 
Mr.  Serjeant  Manning,  himself  one  of  the 
judges  of  the  County  Courts,)  has  appended 
to  the  report  some  very  valuable  notes,  in 
reference  to  the  construction  of  these  pro- 
visions, and  the  practice  founded  upon 
them.  The  learned  reporter  states,  that 
since  the  decision  of  the  Court  of  Common 
Pleas  in  Kinning's  Case,  "many  of  the 
County  Courts  have  discontinued,  in  all 
cases,  the  practice  of  making  orders  for  the 
payment  of  money  by  insttuments,  with  a 
committal  in  case  of  non-payment."  It  is 
truly  observed,  that  the  9  &  10  Vict.  c.  95, 
s.  99,  gives  the  power  of  imprisionment  to 
a  judge  of  the  County  Court  in  seven  dif- 
ferent cases : — ^first,  where  the  debtor,  when 
summoned,  does  not  attend;  secondly,  if 
he  refuses  to  disclose  his  property  or  trans- 
actions ;  thirdly,  if  his  answers  are  unsatis- 
factory ;  fourthly,  if  he  has  contracted  the 
debt  fraudulently ;  fifthly,  if  he  has  con- 
tracted the  debt  without  reasonable  prospect 
of  being  able  to  pay ;  sixthly,  if  he  has 
concealed  or  made  away  with  his  property ; 
and  lastly,  if,  baring  the  means  of  payment 
by  instahnents  or  otherwise,  he  has  been 
ordered  so  to  pay,  and  has  not  paid.  The 
question  in  Kinning's  case  arose  upon  the 
last  of  these  provisions.  Where  any  of  the 
first  six  grounds  of  committal  occurs,  and 
under  the  last  clause,  where  the  debtor, 
bemg  of  ability  to  pay,  has  withheld  pay- 
ment before  he  is  summoned,  the  iudge  has 
unquestionably  the  power  of  ordering  an 
immediate  imprisonment.  Whether  the 
judge  has  the  power  of  makmg  a  qualified 
order  of  immediate  commitment,  defeasible 
upon  payment  of  the  debt,  &c.,  was  not 
dedded  in  Kinning's  case,  the  determina- 
tion in  which  proceeded  on  the  principle, 
that  the  act  of  the  judge  of  the  Inferior 
Court  in  granting  the  warrant  was  a  judi- 
cial, and  not  a  ministerial  act,  and  that 
justice  required  that  the  party  most  in- 
terested should  have  an  opportunity  of 
being  heard  before  the  judge  exercised  his 
discretion.  The  defendumt  was  not  to  be 
committed  under  the  act  because  he  did  not 
paj  a  debty  but  because  he  was  guiltyof 
misoondnct   meriting   punishment.      The 

A  A  2 


4iR> 


xv^MP  *  iB  www»cw  *^y^P**^y 


BDDHpqnnent  of  the  debt  img^t  be  eidiar  a 
misfortmie  or  an  act  of  delinqaeni^,  but  it 
IMS  onlj  an  act  of  delinqiienoy  m  the  eient 
of  the  OBbtOT  being  of  ability  to  paj^  and  it 
ivia 'light  befinre  punishment  nas  inflicted 
diat  &e  debtor  ahonU  be  heasd  cm  that 
point. 

The  deoiaion  of  the  Goort  of  Common 
Bleaa  in  thisicase  is  plainly  confinrmable  to 
tiK'estabHshed  principleaof  law  and  jualiae, 
but  it  has  been  complained  of  as  tending 
nmteriallY  to  abridge  the  ntility  of  the 
Ooonty  Conits. 


KEM  STATUTES  BFPECTTNG  ALTERA- 
TIONS IN  THE  LAW. 

IN  THB  LAST  SESSION  09  PARLIAMBNT. 

Tan  Ststntas  eflbotnig  akeratiaDSiin  the  Lawr. 
passed  diniiif(  the  2m^  Session  of  Parhament, 
printed  in  this  and  the  preeeding  volmne  of 
die  Legal  Observer,  are  as  follow : — 

•Extending  Thne  for  making  Railways,  35 
L.  O.  204. 

.Regulating  the  Queen's  Prison,  ib.  555. 

^orth  American  Passengers,  ib.  581. 

.Grown  and  Government  Security,  ib.  600. 

'Oaths  in  Chancery,  p.  7,  ante. 

Stamp  Duties  Assimilation,  p.  8,  ante. 

fftial  of  Controyerted  Elections,  p.  23,  osle. 

Removal  of  Aliens,  p.  182,  atile. 

Annual  Indemnity,  p.  221,  ante. 

Suspension  of  the  Habeas  Corpus  Act  (Ire- 
land), p.  280,  ante. 

Poor  Removal,  p.  298,  ante. 

Commons  Indosure,  p.  324,  ante. 

Game  Certificates,  p.  341,  ante, 

Joint-Stock  .Companies,  p.  357. 

Law  of  Elections,  p.  377. 

Law  of  Bankruptcy,  p.  377- 

.Administratioa  Of  Justice  by  Magistrates  out 
of  Sessions,  p.  397* 

Admimstration  of  Criminal  Law,  p.  403. 

Release  of  Baukrapts,  p.  423. 

Evidence  of  Proclamations  of  fines,  p.  424. 

The  Protection  of  Justiees,  p.  442. 


PARLIAMENTA'RT  ELECTORS  HATES. 

a  &  12  Vict.  c.  9Q. 

Aa  Act  to  rtflfulate  the  Tunes  of  Payment  of 
-Rates  and  Taxes  by  Parliamentary  Electors, 
.^i^gust  31, 1848.J 

TimeitU-wkiok  raietrmui  tasee  muat  be  ^Htid 
to  ,entiHe  .jparMee  to  be  on  tke  list  qf  voters  for 
members  of  parliament,  —  Whereas  it  is  ex- 
pedient to  make  further  r^rulation  as  to  the 
payment  of  rates  and  tases  now  necessary  to 
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be  nmde  in  order  to  <pniiljr  penons  Ao  be  re- 
gistered as  voters  in  the  elecnon  of  members  of 
parliament:  9e  it  enacted.  That  after  the  Ist 
day  of  January,  1849,  no  person  shall  be  re- 
(juired,  in  order  to  entitle  mm  to  have  his  name 
inserted  in  any  list  of  voters  for  wymty,  town, 
or  borough  in  fingland,  to  have  paid  any  poof's 
rates  or  assessed  tmois,  except  such  as  shsil 
have  become  payable  from  hun  .previously  to 
the  5th  day  of  Januanr  in  the  same  year;  and 
that  no  person  shall  be  entitled  to  be  on  ainr 
such  list  of  voters,  unless  the  poor's  rates  and 
assessed  taxes  .payable  from  him  orevionstD 
the  5th  day  of  January,  shall  be  paia  on  -or  be- 
foie  Ihe  20th  day  of  July  next  fi 


PAYMENT   OF  DEBTS  OUT  OF  HEAL  BSTAT& 

11^.12  Vicr.c.87. 

An  Act  to  extend  the  Provisions  of  an  Aet 
passed  in  the  First  Year  of  His  late  Bfajei^ 
King  William  the  Fowth,  intituled  An  Adt 
for  consolidating  and  amending  the  Laws 
for  facilitating  the  Payment  of  Debts  oat  of 
Real  EsUte.    [August  31,  184&.] 

1.  116.  4,  anrf  1  fF.  4,  C.-47.— -fieeftto^jm- 
oistoii  to  extend  4o  l0nds,  4*^.,  qf  u  deceased 
debtor  J  in  certain  cases, — Wherass  by  an  act 
passed  in  the  1  W.  4,  Intituled  "  An  Act  for 
consolidating  and  amending  the  Laws  for  fa- 
cilitating the  Payment  of  Debts  out  of  Real 
Estate,"  it  was  (amongst  other  things)  enacted, 
that  wherR  any  lande,  tenements,  or  hereflEts. 
ments  had  been  or  should  be  devised  in  sBtfl»- 
ment  by  any  person  or  persons  whose  cslala 
under  tne  said  act  now  in  recital,  or  by  las^ 
or  by  his  or  their  will  or  wills,  should  be  ItaUe 
to  the  payment  of  any  of  his  or  their  deiiti^ 
and  by  such  devise  should  be  vested  in  any 
person  or  persons  for  hfe  or  other  limited  in- 
terest, with  any  remainder,  limitation,  or  gift 
over  which  might  not  be  vested,  or  might  be 
vested  in  some  person  or  persons  £rom  whom 
a  conveyance  or  other  assurance  of  the  same 
could  not  be  obtained,  or  by  way  of  executoiy 
devise,  and  a  decree  should  be  made  for  the 
sale  thereof  for  the  payment  of  such  debts  or 
any  of  them,  it  should  be  lawful  for  the  Court 
by  whom  such  decree  should  be  made  to  direct 
any  such  tenant  for  life,  or  other  person  hsiing 
a  Imiited  interest,  or  the  first  executory  devisee 
thereof,  to  convey,  release,  assign,  surrends, 
or  otheorwise  assure  the  fee  simple  or  other  the 
whole  interest  or  interests  so  to  be  sold  to  the 
purchaser  or  purchasers,  or  in  such  manner  as 
the  said  Court  should  think  proper ;  and  eveiy 
such  conveyance,  release,  surrender,  assign- 
ment, or  other  assurance  should  be  as  effectual 
as  if  the  person  who  shodldmake  and  execute 
the  same  were  seised  or  posssssed  -of  ^le  iee 
simi^  or  other  whole  'estate  .so  So  te  sold? 
Ana  whereas  the  heieinbeliBfe  leettod  pi'asisioB 
of  the  said  act  does  notaatend  (to  the  -case  of 
lands,  tenements,  .or  hereditaments  of  a  d^ 
ceased  debtor  which  are  by  descent  or  other- 
wise than  by  devise  vested  in  the  heir  or  co- 
heirs of  snch  dsbtor,  8tA)ject  to  an  eaecotory 
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derise  orer  in  favour  of  a  person  or  jiersons 
not  existinK  or  not  ascertained,  and  it  is  expe- 
^asaaX  that  the  said  peorision  of  the  said  act 
should  be  extended  to  such  ease :  Be  it  there- 
fore enacted.  That  the  said  hereinbefore  recited 
proyision  of  the  said  act  shall  extend  and  is 
hereby  extended  to  any  case  in  which  any 
lands,  tenements,  or  hereditaments  of  any  de- 
ceased person  shall  by  descent  or  othervnse 
than  by  devise  be  vested  in  the  heir  or  co-heirs 
of  snch  person,  suliject  to  an  execotory  devise 
ever  in  favour  of  a  person  or  persons  not  exist- 
ing >er  not  ascertained;  and  in  any  sncfti  case 
It  shalL  be  lawful  for  the  Court  mentioned  in 
fhe  said  recited  provision  to  direct  such  heir  or 
co-heirs,  notwithstanding  such  heir  or  ssich 
co-heirs,  or  any  of  them,  may  be  an  infant  or 
infanta,  to  convey,  rdease,  assign,  surrender  or 
otherwise  assure  the  fee  simple  or  other  the 
wlicfle  interest  or  interests  so  to  be  sold  to  the 
purchaser  or  purdiasers,  or  in  such  manner  as 
the  said  Court  shall  think  proper ;  and  every 
such  comreyance,  release^  surrender^  assign- 
mepty  or  other  assurance  shall  be  as  effeotual 
as  If  the  hair  or  co-heirs  who  shall  make  and 
execute  the  same  was  or  were  seised  or  pos- 
sessed of  Che  fee  simple  or  -other  whole  estate 
80  to  be  soldj  and,  if  an  infant  or  infants^  was 
or  were  of  full  i|ge. 

2.  That  this  act  maybe  amended  or  repealed 
by  any  act  to  be  passed  during  this  pcesent 
Sesaon  of  Parliament. 


NOTICES  OF  NEW  BOOKS. 

The  Text  Book  of  the  Canetituisum.  By 
E.  6.  Creasy,  M.  A.,  Banistep-at-Law. 
London:  Bentley.     1848.     Pp.t63. 

This  is  a  small  pamphlet  on  a  large  sub- 
ject, with  a  somewnat  ambitious  title.  It 
comprises  Magna  Charta,  the  Petition  lof 
B^fat,  and  ihe  Bill  of  Blights;  with  his- 
toncai  comments  and  renarks  on  the 
present  political  emergencies.  Mr.  Creasy 
quotes  the  words  of  Lord  Chatham, — 
*'  Magna  Charta,  the  Petition  of  Right,  and 
the  Bill  of  Bights,  form  the  code  which  I 
call  the  Bible  of  the  English  Constitution/' 
The  tinae  has  been  well  chosen  for  directing 
attenUon  to  the  great  pimciples  of  the 
Britkh  ConstitvtioQ,  as  set  forth  in  the 
Hiree  famous  statutes  which  the  author  lias 
<{noted,  and  ihe  efiect  of  which  be  thus 
soEisup: — 

"The  government  of  the  couutry  by  an  he* 
TeAtary  sovereif(n,  ruling  with  ^mited  powers, 
and  bonnd  to  smnmon  and  consult  a  pcolia- 
noBt  xtf  hereditary  peers,  and  of  elective  repre- 
aentaffives  of  the  commons. 

^Thatthe  suliject's  money  AsfD  not  betaken 
%y  ihe  sovereign,  unless  with  the  sribjecf s 
consent,  expressed  by  Ins  lei 


"That  no  man  be  ai%itnriy  fined  or  un- 
pfrisoaed,  or  in  any  way  punished,  eacept  after 
a  lawful  trial. 

••Triidbyjury. 

"  That  justice  shall  not  be  sold  or  delayed." 

Having  given  ^hese  thuee  ^natitulaonal 
stetntco  "weribatim,  with  anny  aotesand  com- 
ments, Mr.  Cieasj  adds  the  Habeas  Coif^us 
Act  and  the  Act  of  Settlement.  His  re- 
marks on  these  foundations  of  our  political 
system  are  abfy  and  ibvcMy  pemed,  and 
whilst  he  upholds  the  rectitude  and  polkj 
of  the  general  principles  as  bylaw  e^ta- 
blishecl,  ne  is  disposed  to  recommeud  con- 
dderable  alterations  in  the  details.  He 
thna  propounds  lus  advioe : 

"From  the  corrupt  boroughs  and  smaller 
counties  pare  away  30  members.  Divide  Great 
Britain  into  50  districts,  and  let  each  district 
return  one  member,  for  whom  no  pro^ierty  qua- 
lification .shall  be  requinBd,  Let  Inm  be  paid 
wages.  Give  a  vote  for  the  district  member  to 
every  male  of  21  years,  who  has  no  vote  for 
county  or  borough,  who  bas  resided  a  year  in 
the  district,  has  not  been  convicted  of  a  criminal 
offisnce  for  the  last  seven  yeanu  uor  received 
parish  relief  £or  the  last  yiear,  and  who  is  able 
to  read  and  write.  Let  the  voting  be  by 
ballot." 

Suoh  is  the  aubstaaoe  of  the  author'a  po- 
litical advioe,  which  our  readeia  will  decn 
not  a  little  oarious;  it  is  usaeoesaary  at 
present  ito  aaoom|»aB7  it  with  any  iaomment 
of  our  owa«  We  shall,  ao  doubt,  neat 
Sesaion  .have  divers  aostnims  of  poLitioal 
•reform,  and  skhough  we  esohesr  party 
politi£3fi,  we  shall  vigQaatly  watch  any  at- 
tempted inioads  on  the  main  principles  of 
the  ooaatitutioa. 

PROPOSED  IMinftOVEMSaTTS 

IN  CONlHJCTrWO 

PARLIAMEKTAEY  .BUSINESS. 

Thb  evidence  gtven  before  theCommittee 
of  the  House  of  Commons,  on  the  deleyB 
in  the  progress  of  BBls  before  Pariiament, 
is  very  remarkable.  It  shows  that  the 
passing  of  any  measure  may  be  almost  in- 
definitely i^oatponed  by  a  comparalivfily 
amidl  jBiaority.  There  aie  no  less  than 
dgfaleen  stages  of  aibill,  «n  sdl  of  whieha 
debate  may  arise,  pTCftoraeted  b v  motioin  ^of 
adjournment,  motions  &t  the  *  previois 
question,  &c.,  &c.  In  answer  to  (questions 
on  die  subject,  the  Speaker  enumerated  the 
variom  atages  thvoi^  whicih  each  bBi  hm 
to  pass,  as  follow  >— ^ 

«1.  That  leave  be  ghfentobimig  in  the  bilL 
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"  2.  That  this  bill  be.read  afirst  time. 

"  3.  That  the  bill  be  read  a  second  time  on 
a  day  named. 

"  4.  That  this  bill  be  now  read  a  second  time. 

"  5.  That  this  bill  be  committed  on  a  day 
named. 

''6.  That  this  bill  be  committed. 

"  7.  That  the  Speaker  do  now  leave  the  chair. 

Then,  after  it  has  passed  through  the 
committee, 

''8.  That  the  report  be  received  on  a  named 
day. 

"  9.  That  this  report  be  now  received. 

''  10.  That  this  report  be  now  read. 

"11.  That  these  amendments  be  now  read  a 
second  time. 

"12.  That  the  house  agree  with  their  com- 
mittee in  the  said  amendments. 

"  13.  That  this  bill  be  engrossed. 

'*  14.  That  this  bill  be  read  a  third  time  on  a 
named  day. 

"  15.  That  this  bill  be  now  read  a  third  time. 

"  16.  That  this  biU  do  pass. 

"  17.  That  this  be  the  title  to  the  bill. 

"  18.  That  Messrs.  A.  &  B.  do  carry  this 
bill  to  the  Lords." 

The  forbearance  and  sense  of  propriety 
of  the  members  have  generally  prevented 
the  abuse  of  these  forms ;  but  the  enormous 
increase  of  the  business,  both  public  and 
private,  and  the  much  larger  number  of 
members  who  nowtake  part  in  the  debates, — 
some  to  an  unconscionable  extent, — ^with  the 
consequent  prolongation  of  the  Session,  and 
the  delay  of  many  important  measures,  have 
rendered  it  necessary  to  revise  the  Orders 
of  the  House.  It  appears  that  next  Session 
some  material  alterations  will  be  considered 
for  the  purpose  of  expediting  and  more 
satisfactorily  conducting  the  ousmess  of 
legislation.  The  recommendations  of  the 
Committee  are  as  follow : — 

"lliat  when  leave  shall  have  been  given  to 
bring  in  a  bill,  the  questions  of  the  first  read- 
ing and  printing  shall  be  decided  without  de- 
bate, or  amendment  moved. 

"  That  when  an  order  of  the  dajr  shall  have 
been  read  for  the  house  to  resolve  itself  into  a 
committee  of  the  whole  house  upon  a  bill  which 
has  already  been  considered  in  committee,  Mr. 
Speaker  shall  forthwith  leave  the  chair  without 
any  question  put,  unless  a  member  shall  have 
given  notice  ot  an  instruction  to  such  conunit- 
tee;  but  such  resolution  shall  not  apply  to  the 
case  where  the  bill  shall  have  passed  through 
committee  jDTO  fmind  for  the  purpose  of  bong 
reprinted. 

"That  when  after  due  notice  it  shall  have 
been  ordered  by  the  house,  that  orders  of  the 
day  have  precedence  of  notices  of  motions,  the 
house  may  resolve  itsdf  into  a  committee  of 
supphr,  or  ways  and  means. 

"lliat  when  any  committee  of  the  whole 


house  shall  have  gone  through  a  bQl,  and  made 
amendments  thereto,  the  ouurman  of  such 
committee  shall  report  the  same  forthwith ;  and 
that  a  day  be  appointed  for  the  further  con- 
sideration of  such  report. 

"That  on  the  consideration  of  the  report  of 
a  bill  any  new  clauses  proposed  to  be  added 
be  first  offered ;  and  the  house  shall  then  pro- 
ceed to  consider  the  bill,  and  the  amendments 
made  by  the  committee. 

"  That,  in  the  case  of  an  adioumed  debate,  it 
would  be  of  advantage  that  the  debate  should 
be  resumed  on  the  next  sitting  day,  and  should 
have  precedence  over  all  other  business.  Your 
committee  is  at  the  same  time  aware  that  there 
might  be  public  inconvenience  in  laying  down 
any  strict  rule  on  the  subject,  fettering  Uic  ^s- 
cretion  of  the  house,  and  compelling  the  re- 
sumption of  an  adjourned  debate  in  preference 
to  other  business  as  a  matter  of  course.  They 
content  themselves  with  expressing  a  strong 
opinion  that  it  would  be  advisable,  both  with 
reference  to  the  satisfactory  discussion  of  the 
subject  under  consideration  and  to  the  general 
progress  of  public  business,  that  debates  should, 
as  far  as  possible,  be  continued  from  day  to 
day ;  and  that  there  should  be  such  a  relaxation 
of  the  rules  of  the  house  in  respect  of  the  pre- 
cedence of  notices  and  orders  of  the  day  as  to 
leave  the  house  entire  liberty  to  give  precedence 
on  the  following  day  to  an  adjoumea  debate. 

"That  with  respect  to  any  bill  brought  to 
this  house  from  the  House  of*  Lords,  or  re- 
turned by  the  House  of  Lords  to  this  house 
with  amendments,  whereby  any  peeunianr 
penalty,  forfeiture,  or  fee,  shall  be  authorind, 
unposed,  appropriated,  reflated,  varied,  or 
extinguished,  this  house  wm  not  insist  on  its 
ancient  and  undoubted  privileges  in  the  fol- 
lowing cases : — 

"Ist.  When  the  object  of  such  pecuniary 
penalty  or  forfeiture  is  to  secure  the  execution 
of  the  act,  or  the  punishment  or  prevention  of 
offences. 

"  2nd.  Where  such  fees  are  imposed  in  re- 
spect of  benefit  taken,  or  service  rendered 
imder  the  act,  and  in  order  to  the  execution  of 
the  act,  and  are  not  made  payable  into  the 
Treasury  or  Exchequer,  or  in  aia  of  the  public 
revenue,  and  do  not  form  the  ground  of  public 
accounting  by  the  parties  receiving  the  same, 
either  in  respect  of  deficit  or  surplus. 

"  3rd.  Wlien  such  bill  shall  be  a  private  bill 
or  a  local  or  personal  act. 

"Your  committee  having  considered  the 
provisions  of  the  Parliamentary  Proceedings 
Adjournment  Bill,  do  not  think  it  advisable  to 
recommend  it  for  adoption  by  the  house. 

"  Your  committee  trust  that  these  alterations 
will  be  in  themselves  useful  improvements. 

"  But  it  is  not  so  much  on  any  new  rukt» 
especisJly  restrictive  rules,  that  your  oommiftse 
would  desire  to  rely  for  the  prompt  and  effideiit 
despatch  of  business  by  the  house.  Hie  in- 
creasing business  calls  for  increased  consider- 
ation on  the  part  of  members  in  the  exercise  of 
their  individual  privileges. 
"Your  committee  would  desire  to  rely  on 
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the  good  feeling  of  the  house,  and  on  the  for 
bearance  of  its  members,  and  on  a  general 
acquiescence  in  the  enforcement  by  the  Speaker 
of  that  established  rule  of  the  house  which  re- 

a  aires  that  members  should  strictly  conflfne 
lemselves  to  matters  immediately  pertinent  to 
the  subject  of  debate. 

Your,  committee,  however,  ventures  to  ex< 
press  an  opinion  that  the  satisfactory  conduct 
and  progress  of  the  business  of  the  house  must 
maitily  depend  upon  her  Majesty's  Govern- 
ment, holding,  as  they  do,  the  chief  control 
over  its  management. 

**They  believe  that,  by  the  careful  pre- 
paration of  measures,  their  earl)r  introduction, 
the  judicious  distribution  of  business  between 
the  two  bouses,  and  the  order  and  method  with 
which  measures  are  conducted,  the  govern- 
ment CBh  contribute  in  an  essential  degree  to 
the  easy  9tid  convenient  conduct  of  business. 
They  triiet  the  efforts  of  the  government  would 
be  seconded  by  th6se  of  independent  members, 
and  that  a  general  determination  would  prevail 
to  carry  on  the  public  business  with  regularity 
and  despatch." 

In  regard  to  the  Bills  for  the  Alteration 
or  Amendment  of  the  Law,  there  is,  as  we 
have  ofien  pointed  out,  great  room  for  im- 
provement. Some  measures  brought  in  late 
in  the  Session  are  too  much  hurried,  in 
order  to  serve  the  purposes  of  the  promoters 
or  suggesters.  All  Law  bills  should  be 
brought  in  before  Easter,  and  referred  to 
select  committees,  before  which  the  prac- 
titioners and  officers  of  the  Courts  should 
be  heard,  and  indeed  invited  to  attend, 
and  the  judges  should  always  be  consulted 
before  any  important  act  is  allowed  to  pass. 

LIST  OF  PUBLIC  GENERAL  ACTS. 
11  &  12  Vict. 


1.  An  Act  to  facilitate  the  Completion,  in 
certain  Cases,  of  Public  Works  in  Ireland. 

2.  An  Act  for  the  better  Prevention  of  Crime 
and  Outrage  in  certam  Parts  of  Ireland  until  the 
Ist  day  of  December  1849>  and  to  the  end  of 
the  then  next  Session  of  Parhament. 

3.  An  Act  to  give  further  l^me  for  making 
certain  Railways. 

4.  An  Act  to  apply  the  Sum  of  8,000,000/. 
oat  of  the  Consolidated  Fund  to  the  Service  of 
the  year  1848. 

5.  An  Act  to  suspend  for  Five  Years  the 
Operation  of  certain  Parts  of  an  Act  of  the  10th 
year  of  her  present  Majesty,  for  making  further 
Provisions  for  the  Government  of  the  New 
Zealand  Islands ;  and  to  make  other  Provisions 
in  lieu  thereof. 

6.  An  Act  to  make  further  Provision  for 
One  Year,  and  to  the  End  of  the  then  next 
Seaskm  of  Parliament,  for  the  Carriage  of  Pbs- 
■engers  by  Sea  to  North  America. 

7.  An  Act  to  amend  an  Act  for  consolidating 


the  Queen's  Bench,  Fleet,  and  Marshakea  Pri- 
son, and  for  regulating  the  Queen's  Prison. 

8.  An  Act  to  continue  for  Three  Years  the 
Duties  on  Profits  arising  from  Property,  Pro- 
fessions, Trades,  and  Offices. 

9-  An  Act  to  continue  for  Three  Years  the 
Stamp  Duties  granted  by  an  Act  of  the  Fifth 
and  Sixth  Years  of  her  present  Majesty,  to  as- 
similate the  Stamp  Duties  in  Great  Britain  and 
Ireland,  and  to  make  Regulations  for  collecting 
and  managing  the  same. 

10.  An  Act  for  empowering  certain  Officers 
of  the  High  Court  of  Chancery  to  administer 
Oaths  and  take  Declarations  and  Affirmations. 

11.  An  Act  for  punishing  Mutiny  and  De- 
sertion, and  for  the  better  Payment  of  the 
Army  and  their  Quarters. 

12.  An  Act  fur  the  better  Security  of  the 
Crown  and  Government  of  the  United  King- 
dom. 

13.  An  Act  for  amending  the  Law  for  the  leas- 
ing of  Mines  in  Ireland. 

14.  An  Act  for  authorizing  a  Borough  Police 
Superannuation  Fund. 

16.  An  Act  for  the  Regulation  of  her  Ma- 
jesty's Royal  Marine  Forces  while  on  shore. 

16.  An  Act  for  raising  the  Sum  of  17*946,500/. 
by  Exchequer  Bills,  for  the  Service  of  the  year 
1848. 

17.  An  Act  to  amend  the  Act  of  the  present 
Session  to  facilitate  the  Completion  of  Public 
Works  in  Ireland. 

18.  An  Act  to  remove  certain  Doubts  as  to 
the  Law  for  the  Trial  of  controverted  Elec- 
tions. 

19«  An  Act  to  indemnify  such  ))ersons  in  the 
United  Kingdom  as  have  omitted  to  qualify 
themselves  for  Offices  and  Employments,  and 
to  extend  the  Time  limited  for  those  Purposes 
respectively  until  the  25th  day  of  March*  1849» 

20.  An  Act  to  authorize  for  One  Year,  and 
to  the  End  of  the  then  next  Session  of  Parlia* 
ment,  the  Removal  of  Aliens  from  the  Realm. 

21.  An  Act  to  consolidate  and  amend  the 
Laws  relating  to  Insolvent  Debtors  in  India. 

22.  An  Act  for  granting  Relief  to  the  Island 
of  Tobago,  and  for  aidmg  the  Colonies  of 
British  Guiana  and  Trinidad  in  raising  Money 
for  the  Promotion  of  luunigration  of  free  La- 
bourers. 

23.  An  Act  to  alter  and  amend  an  Act 
pasised  in  the  3rd  year  of  the  reign  of  his 
Majesty  King  (jeorge  the  Fourth,  intituled 
"An  Act  to  Incorporate  the  Contributors 
for  the  Execution  oi  a  National  Monument 
in  Scotland,  to  commemorate  the  Naval  and 
Military  Victories  during  the  late  War." 

24.  An  Act  for  disfranchising  the  Freemen 
of  the  Borough  of  Great  Yarmouth. 

25.  An  Act  to  extend  the  Powers  given  by 
former  Acts  for  purchasing  or  hiring  Land  in 
connexion  with  or  for  the  Use  of  Workhouses 
in  Ireland;  and  for  {Nroviding  for  the  Burial  of 
the  Poor. 

26.  An  Act  to  remove  Difficulties  in  the  Ap- 
pointment of  Collectors  of  Grand  Jury  Cess  m 
Ireland  in  certain  Cases,  and  to  remove  Doubts 
as  to  the  Jurisdiction  of  the  Divisional  Justices 
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oftlieP^beDfetrict  ofDulifeiM^stM^lkw- 
latiny  tiy  the  RwwjfVBiy  of  Poor  BaHes,  antfoOter 

ar.  An  Act  «o  authoriae  tR»  IiicloBiire  of 
certam  Lirnds,  in  pnwwance  of  the  Third,  tand- 
idbo  of  a  Spedai,  Report  of  tbe  InclOBai»»CoBi- 
misflionen  fer  Eliglaod  and'  Wdleer. 

28.  An  Act  to  amend  the  ham  of  Inpnaon- 
ment  fbr  Debt  in  ])reland>  and  to  improve  the 
Reme^ee  ftw  the  Recovery  of  Debts  amd  of  the 
Possession  of  Tenements  situate  in  CSties  and 
Towns,  in  certain  Cases. 

29.  An  Act  to  enable  PefBons  having  a 
Right  to  kill  Hares  in  England  and  Wales  to 
do  so,  by  ihemselves  or  Persons  aut&ori^ 
hv  them,  without  being  required  to  take  out  a 
Game  Certificate. 

30.  An  Act  to  enable  all  Persons  having  at 
present  a  right  to  kill  Harw  in  Scotlasid  to  do 
so  themselves,  or  by  Persons  authorized  by 
them,  without  being  required  to  teke  out  a 
Game  Certificate. 

31.  An  Act  to  amend  the  Procedure  m  re- 
spect of  Orders  for  the  Removal  of  tJhe  Poor  in 
England  and  Wale8»  and  Appeals  therefrom. 

32.  An  Act  to  feciUute  the  Collection  of 
Connty  Cess  in  Ireland. 

33.  An  Act  to  apply  the  Sum  of  3,000,j900l. 
out  of  the  Consolidated  Fund  to  the  Servicsf  of 
the  Year  1848.  . 

34.  An  Act  to  amend  certain  Acts  in  force 
in  Ireland  in  relation  to  Appeals  from  Decrees 
and  Dismisses  on  CivU  Bills  in  tho  County  of 
Dublin  and  County  of  the  City  of  Dublin. 

35.  An  Act  to  empower  the  Lord  Lieu- 
tdnant  or  other  Chief  GovBrnor  or  Governors  of 
Itsiantl  to'  apprdiend,  and  detain  until  the  1st 
day-of  March,  18*9,  such  persons  as  he  ov  they 
shall  suspect  of  conspiring  against  herMajesty's 
P^irsonand  Goverament. 

36.  An*  Act  fop  the  Amendment  of  the  Law 
of  Entail  in  ScetSkod. 

3Sr.  AnActtoamendtheLawrehit];vetothe 
Assignment  o0  Ecdesiaflfieal  Districts. 

38.  An  Act  to  anthwitc  the  Wast  India  Re- 
lief Conmissionero  to  gnnt  furliier  Time  for 
the  Repayment  of  Momss  adfranced  by  them  in 
cemsdn  Cases. 

39.  An  AcTtoftfOiUtate  the  ndaingoi  Money 
by  Corporate  Bodies  for  building  or  repairing 
PVisons. 

40.  An  Act  to  alter  die  Mode  of  asseasmg 
Ijhe  Fmids  levnbfe  in  the  Conitty  of  Inverness, 
far  mrinng  and  mamcammg  certain  Roads  and 
BHdges  and  otbsr  Works  m  the  Highlands  of 
Scotland.  ,   . 

41.  An  Act  to  amend  llie  Laws  relatmg  to 
1^8  Bedssiaaticd  Unions  and  DiviaiDns  of 
Parishes  in  irctapd. 

4d.  Am  Act  to  faei&tote  the  Perfbiannea  of 
Ate  Duties  of  Jnsticw  oC  the  Peace  onl  oC  Ses- 
sions within  England  snd  Waieawitk  respect 
t9  Pefsoas  chavg^  wilb  indfcetablo  Offimcea. 

43.  An  Act  to  facilitate  the  Performance  of 
tlto  Dtttioi'  oT  Josticc*  oi  tbs  Psaoa  out  of 
StsaiMis^mtiasi  Bngland  and  Vftit^mOi  i«- 
sMCt  to  wtammuf  GtevwHaBs  m^  Onisn; 
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from  nation*  Actions  for  Acta  dona  by  thea 
IB  eiBcution  of  tiittr  Office.  il.^:*,*. 

4&.  An  Acttoamend  tho.Axrta  ^r  &ifl^ 
ime  to  winding  up  the  A£bm  of  Jo"**^^ 
Cwnanies  unile  to  meet  thait  p<fin«ffy  ^ 
SSS^ ;  and  also  to  faeiliteteUie  Dis«a^ 
tiGnTand  winding  up  of  Joint  Stock  Companiea 
and  other  Paaftnerships,  . 

46.  An  Act  for  the  Removal  of  Defects  m 
die  Administration  of  Criminal  Justoc^ 

47.  An  Act  for  the  P^otectioa  and  ReUd:  of 
the  destitute  Poor  evicted  from  then  DweDmgs 

in  Ireland.  ,01      r  T»Mi«n 

48.  An  ActtofaciKtatethe  Sale  of  Incum- 
bered Estates  in  Ireland^ 

4f9.  An  Act  for  regulating  Ac  &ae  of  ISecr 
and  other  Liqnms  on  the  Lord  »  ^ay. 

50.  An  Act  to  empower  the  CommuwonffB 
of  Her  Majesty's  Woods  to  remove  the  Colon. 

nadein  the  Regent^s  Quadrant.      ,  _     ,    . 

«.  An  A^to^»ide a^^ilaW  Funds  to 
Loans  for  Drainage  and  other  Works  of  public 
Utility  in  Ireland.  .        ,  ^. 

5-2.  An  Act  to  explain  the  Acts  for  mevot^ 
ing  the  Destruction  of  the  Breed  of  Salmon 
and  Fish  of  the  Salmon  Kind.        

53.  An  Act  to  empower  the  ConnmasionOT 
of  Her  Majesty's  Voode  to  imOLe  certom 
AXterations  and  Improvwnente  i^^  Ap^ 
pi»aches  to  tiie  Castie  and  Town  of  Windsor. 

54.  An  Act  for  incorporatinar  the  Comiffls- 
sioners  of  the  Caledonian  Canal,  a?d  ^orves^ 
ing  the  Crinan  Canal  in  the  said  CommB- 

"T5.  An  Act  for  consolidating  the  Ofiwrf 
Pfcymasters  of  Bxcheqner  Bilhi  and  ^F»« 
of  Civil  Services  with  tiie  Office  of  Paymasl* 
General,  and  for  making  other  Provisions  in 
reg»d  to  the  consolidated  Offices. 

56.  An  Act  to  repeal  so  much  of  an  ACia 
the  Third  and  Fourth  Tears  of  Her  ptes^ 
Majesty,  to  re-unite  tiie  Provmcc  of  Upper  ana 
Loier  Canada,  and  for  tiie  Gpyjmment  rf 
Canada,  as  relates  to  the  Use  of  the  Engtet 
Laniruaffe  in  InstrumenCa  rdaUng  to  ttc 
Legidative  Council  and  Legislative  Assembly 
of  the  Province  of  Canada.  ^  .^  ^ 

57.  An  Act  to  enrf)le  Her  Maiesty  to  »- 
cfaanse  the  Advowson  of  the  Vwaiye  of 
Stondeighi'ithB  County  of  W^wick  toOje 
Advowa^ns  of  tiie  Rectory  of  YoxaU  mthe 
County  of  Stafford  and  the  P«fpi*uel  Cacacf 
of  Hunninffhsm  in  the  County  of  Warwick. 

58.  An  Act  to  authorize  for  Ten  xwr^  aao 
to  tiie  end  of  tiie  tiien  next  Session  of  Fariia- 
meat,  ti»  Regsdation  of  tiie  Annuities  anA 
Premiums  of  the  Naval  Medical  Supplemeol* 

Fund  Sedety.  j   m  •  1  .^ 

5«.  An  Act  for  tiie  more  'J^dyTial  «* 
Pmnshment  of  Juvenile  Offendefs  m  Irdaad. 

60.  An  Act  to  rftor  the  Duties  pay^  upon 
tiie  IiDportetion  of  Spiiits  er  Strong  W«^ 

61.  An  Act  to  effect  an  Exchange  of  WOS" 
sintieal  Patronage  between  Her  Mgeatyand 
theEasL  of  Leicester,  and  far  the  Sew«wfl 
aadFOeoMlnfaitienef  ctrtom  B^ugJces  «^ 
Diocese  of  Narwiehv.and  fan  otiw 
oal] 
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at.  An  Actte  ■tppomt  additional 
noaan  for  aseentnigthe  Acta  for  grantug'a 
Lnd  Tac  and  otiier  Rata  and  Tazae. 

63.  An  Act  for  pramotinir  the  Ptdiiic 
Haalth.  ^        ^^ 

64.  An  Act  to  eoDtlmie  nnttl  tfaa  latdaf  of 
October,  1849,  and  to  the  end  of  the  tiiatt  next 
SoaaioQ  of  Paiiiamen^  an  Act  to  amend  the 
Lawa  relating  to  Loan  Societiee. 

66.  An  Act  to  aoapend  nntil  the  lat  di^  of 
October,  1849,  the  making  of  Lists  and  the 
Ballots  and  EnrofaneDta  for  the  Mlhtia  of  the 
United  Kingdom. 

66.  An  Act  to  continue  to  the  let  day  of 
October,  1649,  and  to  the  end  of  the  dien  next 
Seasion  of  Parliament,  an  Act  for  anthorinng 

.^Application  of  Highway  Rates  to  Tnmpihe 

67.  An  Act  for  fiirther  continuing  until  the 
Ist  day  of  Angnat,  1849,  and  to  the  end  of  the 
then  next  Session  of  Parliament,  certain  tern- 
P^Hrary  Proviaiona  concerning  Ecclesiastical 
Jurisdiction  in  England. 

68.  An  Act  for  extending  to  Ireland  an  Act 
paased  m  the  last  Seaaiou  of  Parhament,  in^ 
Mled  "An  Act  for  better  securing  TVust 
Fnod^  and  for  the  Rdtef  of  Trustees." 

69*  An  Act  to  repeal  so  much  of  an  Act  of 
the  Pkrliament  of  Irabuid  of  the  23rd  and  34th 
yeaxBoTKing  George  the  3rd,  "for  the  nune 
e&etually  punishing  such  Persons  as  shall  by 
Violence  obstruct  the  freedom  of  ComMarketo 
and  the  Com  Trade,  and  who  riiall  be  guilty 
of  other  Oftnces  therein  mentioned,  and  for 
making  Satisfaction  to  the  Parties  injumd,"  as 
relates  to  the  making  of  Satis&ctbn  to  the 
Partiea injured;  and  to  aubstitute  other  Ph>- 
▼iaiona  in  hea  thenof ;  and  to  repeal  the  Pio- 
'fuitmM  of  the  Acts  whieh  give  Remedies 
a«>inatany  Humfaeds  or  Baroniea  m  Irsland 
in  respect  of  Robbery. 

70.  An  Act  for  dispensinff  with  the  Eyideace 
of  the  Prodamatbns  on  fines  leried  in  the 
Court  of  Common  Pleaa  at  Westminster* 

71.  An  Act  to  continue  to  the  aoth  day  of 
July,  1863,  and  to  the  end  of  the  then  next 
Session  of  Parliament,  Her  Majesty's  Conmua* 
aion  for  building  new  Chmidies. 

72.  An  Act  to  amend  the  Acta  relating  to  this 
Constabulary  Force  in  Ireland,  and  to- amend 
the  Provisions  for  the  Payment  of  Special 
Constablea. 

73.  An  Act  to  continue  until  the  31st  day  of 
Jniy,  1849f  and  to  the  end  of  the  then  Session 
of  Parliament,  certain  Acts  for  regulating  Tuni- 
p3ce  Roads  in  Ireland. 

74L  An  Act  to  anthoeixe  the  Lords  of  Council 
and  Seasion  to  regulate  the  Rates  or  Dues  of 
Begistntion  to  be  charged  by  the  Keepers  of 
tlieRsgiatara  of  Sasines,  Reversions,  sc.,  in 
aeotiand. 

75.  An.  Act  to  defisy  until  the  Ist  dayof 
Angoit,.  1849,  the  Chaige  of  the  Pity,  Cloth, 
inp,  and  eondngent  and  other  Expenses  of:  the 
Disembodied  Miiitafr  in  Great  Britain  and 
laekuid  ;  to  gvant  AQownnces  in  ceitain  Cases 
toSsftalteni  Offiaavs*.  Adjutant^  Pi 
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dugeona*  Mafeesi  and!  Serjeanft  Makm  ol  tliw 
Hihtia;  and  to  anthoriae-  the  emfdoyaMO*  of 
the  Non-commissioned  Officers. 

76»  An  Aet  to  enable  Arehbishops  and 
Biahopv  and  other  Persona  in  Ireland  to  comp^ 
piomiae  Sntts  touching  the  Rights  of  Patron- 
aa  to  Bcntoriastieal  Benefioee,  in  certain 
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77'  An  Act  to  authoriae  the  ApphcalaoD  of 
Ptet  of  the  unclaimed  Money  in  i&A  Court  for 
the  Relief  of  Inaolvent  D^btora  in  enlaiging 
the  Court  House  of  the  said  Court. 

78.  An  Act  for  the  further  Amendment  of 
the  Administration  of  the  Criminal  Law. 

79.  An  Act  to  fodiitate  and  simplify  Pro- 
cedure in  the  Couefe  of  Justiciary  in  Scotland. 

80.  An  Act  to  empower  Lessees  of  Tidia 
Rent-chaige  in  Itelana  to  deduct  a  Proportion 
of  Poor  Rate  Poundage  from  Rent ;  and  also 
to  empower  the  Eoeksiastical  Commiasioners 
in  Ireland  to  allow  Sums  paid  for  Poor  Rate  ov 
County  Ceas,  or  Poundage  deducted  from 
Eodcaaatiflal  Penona  on  account  of  POof 
Rate,  among  the  Deduetiona  fnom  the  Valnn* 
tion  of  Ecclesiastical  Property  directed  to  ba 
made  under  an  Act  of  the  3ra  and  4th  Years 
of  His  late  Maiesty,  for  the  PUrpoae  of  a  cen^ 
tain  Tax  diereby  inqraaod  upon  such  Property 
in  Ireland. 

81.  An  Act  for  the  further  Regulation  off 
Steam  Navigation,  md  for  limiting  in  certain 
Cases  the  timber  of  Passengers  to  be  con>> 
veyed  in  Steam  Veaaals. 

83.  An  Act  to  amend  the  Law  fov  the 
Formation  of.  Districts  far  the  Education  off 
Infant  Poor. 

83.  An  Aft  to  oonfinn  the  Awaxda  of  Asae»- 
sionable  Manors  Commissioners,  and  fop  other 
Purposee  reUiting  to  the  Dudliies  of  Cornwall 
and  Lancaster. 

84.  An  Act  to  amend  the  Acta,  for  rendering 
effeetive  the  Sen-ice  of  the  Chelaea  and  Green- 
wich Out-Pensioners^  and  to  extend  them  ta 
the  Pensioaen  of  the  East  India  Company. 

85.  An  Act  to  continue  to  the  let  dky  of 
October,  1849>  and  to  the  end.  of  the  then  naak 
Seaaion  of  Parliament,  the  exemption  of  Inhftb 
bitants  foom  liabili^  to  be  rated  aa>  audi  in 
seapeet  of  Stock  in  Trade  or  other  Property  to 
the  Relief  of  the  Poor. 

86.  An  Act  to  empower  Commissionera  of 
the  Court  of  Bankruptey  to  order  the  Rnleaaa 
of  Bankcnpte  from  Pnaon  in  certain.  Caaaa.. 

87.  An  Act  to  extend  the  Provisions,  of  sn 
Act  passed  in  the  Ist  year  of  his  late  lii^^aty 
King  William  die  Fourth,  intituled  *<Aa.Act 
for  consolidatbg  and  amending-  the  Imwb  for 
faciktattng  tiie  Payment  of  Debts  ont  of  Real 
Eatate.'' 

88»  An  Act  fovfortharr 
Order  Department  of  the  Post  OB 

89.  An  Actto  cantmue  foa  Two  Years,  and  to 
the  end.of  thn  then  nant  Smion* o£  PariianwHlt 
and  to*  amend  an*  Aotof  the  2nd'  and  3rd  3 
ol  haPpESseotr  Majaaty^  imiteded. '*  Au)  Act 
entsndand  randermore  aflaulual  for  Rfo  Yiaan 
an  Act  passed  in  the  4th  yaanof  hn  lat8iM» 
jaaty  CaiirgH  thai  4iii|  tn 
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in  the  50th  year  of  his  Ma^ty  George  the  3rd, 
for  preventing  the  adminietering  and  taking  un* 
lawiful  Oaths  in  Ireland.*' 

90.  An  Act  to  regulate  the  Times  of  Payment 
of  Rates  and  Taxes  by  Parliamentary  Electors. 

91.  An  Act  to  make  Provision  for  the  Pay- 
ment of  Parish  Debts,  the  Audit  of  Parochial 
and  Union  Accounts,  and  the  Allowance  of 
certain  charges  therein. 

92.  An  Act  for  the  Protection  and  Improve- 
ment of  the  Salmon,  Trout,  and  other  Inland 
Fisheries  of  Ireland. 

93.  An  Act  to  confirm  the  Incorporation  of 
certain  Boroughs. 

94.  An  Act  to  re)<ulate  certain  Offices  in  the 
Petty  Bag  in  the  High  Court  of  Chanceiy,  the 
Practice  of  the  Common  Law  Side  of  that 
Court,  and  the  Enrolment  Office  of  the  said 
Court 

95.  An  Act  to  carry  into  effect  the  Arrange- 
ments of  the  Ecclesiastical  Commissioners  for 
England  for  making  better  Provision  for  the 
Cure  of  Souls  in  the  Parish  of  Wolverhampton 
in  the  County  of  Stafford  and  Diocese  of  Lich- 
field. 

96.  An  Act  to  continue  certain  Turnpike 
Acts  for  limited  Periods. 

97.  An  Act  to  repeal  the  Duties  of  Customs 
upon  the  Importation  of  Sugar,  and  to  impose 
new  Duties  in  lieu  thereof. 

98.  An  Act  to  amend  the  Law  for  the  Trial 
of  Election  Petitions. 

99.  An  Act  to  further  extend  the  Provisions 
of  the  Act  for  the  Indosure  and  Improvement 
of  Commons. 

100.  An  Act  to  permit  the  Distillation  of 
Spirits  from  Sugar,  Molasses,  and  Treacle  in 
the  United  Kingdom. 

101.  An  Act  to  provide  for  the  expenses  of 
erecting  and  maintaining  Lock-up  Houses  on 
the  Borders  of  Counties. 

102.  An  Act  to  enkrge  the  Powers  of 
an  Act  empowering  the  Commissioners  of 
her  Majesty^s  Woods  to  form  a  Royal  Park 
in  Battersea  Fields;  to  facilitate  the  rais- 
in^  of  Monies  authorised  to  be  raised  by  the 
aaid  Commissioners  for  Metropolitan  Improve- 
mente ;  and  to  regulate  and  simplify  the  Mode 
of  keeping  the  Accounto  of  the  Commissioners 
of  her  Majesty's  Woods. 

103.  An  Act  to  authorise  the  Application  of 
a  Sum  of  Money  out  of  the  forfeited  and  un- 
claimed Army  Prise  Fund  in  purchasing  the 
Site  of  the  Hoyal  Military  Asylum,  and  in  im- 
proving such  Asylum. 

lOi.  An  Act  for  amending  the  Act  for  regu- 
lating the  Prison  at  Millbank. 
_  105.  An  Act  to  prohibit  the  Importation  of 
Sheep,  Cattie,  or  other  Animals,  for  the  pur- 
pose of  preventing  the  Introduction' of  contagi- 
ons or  infectious  Disorder. 

106.  An  Act  to  amend  an  Act  of  the  10th 
year  of  her  present  Majesty,  for  rendering  valid 
cartem  IWedings  for  the  Relief  of  Distress 
m  Ireland  by  Employment  of  the  Labouring 
Poor,  and  to  indemnify  those  who  have  acted 
in  such  Proceedings. 

107*  An  Act  to  prevent*  nntfl  the  1st  day  oif 


September,  1850,  and  to  the  end  of  the  then 
Session. of  Parliament,  the  spreading  of  conta- 
gious or .  infectious  Disorders  among  Sheep, 
Cattie,  or  other  Animals. 

108.  An  Act  for  enabling  her  Majesty  to  es- 
tablish and  maintain  Diplomatic  Relations  with 
the  Sovereign  of  the  Roman  States. 

109.  An  Act  to  .authorise  the  Inclosnre  of 
certain  I^nds  in  pursuance  of  a  Special  Report 
of  the  Inclosnre  Commissioners  for  England 
and  Wales. 

110.  An  Act  to  alter  the  Provisions  relating 
to  the  Charges  for  the  Relief  of  the  Poor  in 
Unions. 

111.  An  Act  to  amend  an  Act  of  the  10th 
year  of  her  present  Majesty,  for  amending  the 
JUaws  relating  to  the  Removal  of  the  Poor. 

112.  An  Act  to  consolidate,  and  continue  in 
force  for  Two  Years  and  to  the  end  of  the  then 
next  Session  of  Parliament,  the  Metropolitan 
Commissions  of  Sewers. 

113.  An  Act  for  the  further  Amendment  oC 
the  Acts  relating  to  the  Dnblin  Police. 

114.  An  Act  to  prevent  District  Auditors 
from  taking  Proceeding's  in  certain  Cases. 

116.  An  Act  to  vest  m  her  Majesty  the  Pro- 
perty of  the  Irish  Reproductive  Loan  Fnnd  in- 
stitution, and  to  dissolve  the  said  Institution. 

116.  An  Act  for  caning  into  effect  the 
Treaty  between  her  Majesty  and  the  Rmnblic 
of  the  Equator  for  the  Abohtion  of  the  Traffic 
in  Slaves. 

117.  An  Act  for  rendering  certain  News- 
papers published  in  the  Channel  Isknds  and 
the  Isle  of  Man  liable  to  Postage* 

118.  An  Act  to  explain  and  amend  the  Law 
as  to  the  Licence  required  for  the  letting  of 
Post  Horses  to  Hire  in  Ireland,  and  the  Law 
respecting  Proceedings  for  Duties  and  Penaltiea 
under  the  Post  Horse,  Stage,  and  Hackney 
Carriage  Acts  in  the  United  Kingdom. 

119.  An  Act  to  simplifv  tiie  Forms  of  Certi- 
ficates under  the  Act  authorudng  the  advance 
of  Money  for  the  Improvement  of  Land  by 
Drainage  in  Great  Britain. 

120.  An  Act  to  facilitate  the  Tianafer  of 
Landed  Property  in  Ireland. 

121.  An  Act  to  alter  the  Laws  and  Regt^ 
tions  of  Excise  respecting  the  Survev  of 
Dealers  in  and  Retailers  of  Spirita,  and  re- 
specting the  Sale  and  Removal  of  Spirita  by 
Permit  from  the  Stock  of  such  Traders ;  and 
respecting  the  Distribution  of  Penalties  and 
Forfeitures  recovered  under  the  Laws  of  Ex- 
cise. 

122.  An  Act  to  amend  the  Laws  respecting 
the  Warehousing  of  British  Spirita  in  England, 
Scotland,  and  Ireland  respectively,  and  to 
permit  Spirits  made  from  Malt  only,  and 
Spirita  made  from.  Malt  and  other  Gmn,  and 
Rectified  Spirito,  to  be  exported  on  Drmrbsck 
from  any  Part  of  the  Umied  Kingdom ;  and 
respecting  certain  Spirit  Mixtures,  snd  the 
Removal  of  Goods  subject  to  Excise  Regula- 
tions froni  Customs  Warehouse. 

123.  An  Act  to  renew  and  amend  an  Act  of 
tiie  Tenth  Year  of  Her  present  Majesty,  for  ths 
mora  speedy  Removal  of  certaki  Na' 
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and  the  Prevention  of  contagioas  and  epidemic 
Diseases. 

124.  Ad  Act  to  amend  an  Act  of  the  last 
Session,  for  varying  the  Priorities  of  the 
Charges  made  on  "The  London  Bridge  Ap* 
proaches  Fond,"  and  to  facilitate  the  Ck>rople-> 
tion  of  certain  Improvements  in  the  City  of 
Westminster. 

125.  An  Act  for  raising  the  Sam  of  Two 
Millions  hy  Exchequer  Bilk,  or  hv  the  Creation 
of  Annuities,  for  the  Service  of  tne  Year  1848. 

126.  An  Act  to  apply  a  Sum  out  of  the  Con- 
solidated Fund,  and  certain  other  Sums,  to  the 
Service  of  the  Year  1848 ;  and  to  appropriate 
the  Supplies  granted  in. this  Session  of  Parlia- 
ment. 

127.  An  Act  to  reduce  the  Duties  on  Copper 
and  Lead. 

128.  An  Act  for  carrying  into  effect  the 
Agreement  between  Her  Majesty  and  the 
Imaum  of  Muscat  for  the  more  efiiectual  Sup- 
pressioB  of  the  Slave  Trade. 


129.  An  Act  for  amending  an  Act  passed  in 
the  9th  &  10th  years  of  Her  present  Majesty 
for  making  preliminary.  Inquiries,  in  certain 
Cases  of  Applications  for  Local  Acts. 

130.  An  Act  for.  guaranteeing  the  Interest 
on  such  Loans,  not  exceeding  500,000/.,  as 
may  be  raised  by  the  British  Colonies  on  the 
Continent  of  oouth  America,  in  the  West 
Indies  and  the  Mauritius,  for  certain  Purposes. 

131.  An  Act  to  amend,  and  continue  until 
the  Ist  day  of  November,  1849,  and  to  the  end 
of  the  then  next  Session  of  Parliament,  an 
Act  to  make  Provision  for  the  Treatment  of 
poor  Persons  afflicted  with  fever  in  Ireland. 

132.  An  Act  for  the  Appointment  of  addi- 
tional Taxing  Masters  for  the  High  Court  of 
Chancery  in  Ireland,  and  to  regulate  the  Ap- 
pointment of  the  Principal  Assistants  to  the 
Masters  in  the  Superior  Courts  of  Law  in 
Ireland. 

133.  An  Act  to  amend  the  Laws  relating  to 
Savings  Banks  in  Ireland. 
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Clerks'  Names  and  Residence.  To  whom  Articled,  Assigned,  SfC. 

Ambler,  Jamas  Pesraon,  1,  Amwell-stnet.  and 

Halifax H.  Robson.  Halifax 

ArkooQ,  Francis  William,  6,  Strand ;  and  Syden- 

bam D.  H.  Stone,  Poultry 

Aab«  Tbomas.  11,  Connaugbt- terrace,  Hyde-park ; 

and  Edgarley  .        .        .  .3.  Holman,  Glastonbaiy 

Andrews,  Stephen  Wilson,  S8,  Albert-Street,  Rs' 

icent's-park  ;  and  Boston         ....    F.T.Wbite,  Boston 
Armfield,  deorge  Mander^  SS,  The  Terrace,  Ken- 

niiigton-common ;  and  Birmingham  •.    R.H.Tarleton,  Birmingham 

Andrew,  John,  4,  Park-terrace,  Batteraea        .        .   W^.  Martin  Wilkinson,  Lincoln's-inn-fieWs 
Allen,  Cbarlee,  78,  Hamilton-terrace,  St.  John's- 

wood  Wm.  Kinsey,  Bloomsbuiy-sqasre 

Boothroyd,  Edward  HTde,45,  Essex-street,  Strand ; 

Edmand-place,  Stockport;  and  Shaw-heatb- 

liiHise John  Bootfaroyd,  Stockport 

BnwoD,  William,  14,  Gon1den*terrace,  Islington   .    W.  P.  Milner,  Sheffield 
Bishop,  Paul  Jotan,  21,  Howland-street,  FitiroT- 

sqatue '    .   John  Bishop,  New  Bridge-street 

Bsn6eld,  John,  8,  Percy-circus,  Pentonnlle ;  and 

Peoaance Richard  Millett,  Penzance 

Baxter,  Stafford  Squire,  18,  Abingdon-«treet ;  and 

Atherstone S.  8.  Baxter,  Atberstone 

Batley,  Joseph,  jun.,Huddersfield  .        .        .   T.  Brook,  Huddersfisid 

Beixy,  John  Johnson,  75,  Oxford-terrace,  and  Crew   J.  W.  Ward,  NewcasUe-under-Lysse 

Blain,  Thomas  Goad,  50,  Upper  Albanystreet ; 

and  Lirerpool W.  O.  Bateson,  Lirerpool 

Blake,  Frsderiek  John,  S,  GroTc-place,  The  Grove, 

Csmberwell  .         •        .        .  ...    J.  Carlon,  Palace-chambers.* 

Brown,  William,  63,  Charringtmi-street,  Oakley* 

square ;  Pancras-road  ;  and  Warwick      .        .    G.  E.  Baker,  Warwick 
Bnlleid,  John  G.  Laurence,  t5j  Wbite-lion-street, 

IsUngton;  sndGlastonbory    ....    S.  Holman,  Glastonbury 
Barrow.  Joseph,  1,  Regent's-place,  i^t;   and  \^  „    * 

Well's-str^t,  Grey Vinn-road         .       .        .   E.  Ward,  Presoot ;  P.  Simpson,  Bedford-ie 
Brown,  James  Weston,  IS.  Hemin|^<brd<*oottages, 

IsUnicton;  Plymootfa;  and  Chardleigb^esn  .   A. Rookor.PlymoQth 
Bnmll,  WiHiam  Beckett,  Wakefield      .        .       .  John  Scboiey,  Wakefield 
Bottnll»<ieoi|^LaltteKatlh        •        .       .        •   Rt«  Wni«  Fox,  Lutterworth 


Briadley,    JoMph    Farg»ter,   5;    Soatb-pnde, 

»trB>pton.  imd  Birmingham  .        .        .        .  Hy.  M.  Giiffithi,  Birminghim 
Bnadbars^    AMred,    Stanhope-atreet,    Camden. 

towBL     . CB«rlB8Peawon,BaIteoiit 

Boyton,  Franm»Jwiwg,  J7a,  Cl^rlandVroad;  Kan. 

1*-.^?"^"^?  •        •    « G6«hPwi&ld,€»ydon 

BlBkB    Alfaad  Godby,  79,  Blackfinanmad ;  and 

«         X-S"?      o*    .    -^ J.J.  Blake,  Blackfriara-road 

*^'iw  vL'^h"™.  Septumia,  15.  Begent^tmet  >  and 

Welfield-iJaoe.  Liverpool       ....   Wm.T.Kaiglitley,  LireBpeoI: 
Baylis,  George  John,  10,  Thiatle-grore,  Broiimton; 

andGrarewnd        ......  W.  A.  Coombe,  Graraaand 

Burr,  John.  «,  Lyndhorat-aquare,  CamberweU        .  J.  Lawrence,  St.  Ivea 
BnrlMd.  Thomaa  Blanchard,  Beverley  .         .        .    John  MVera,  Beverley 
Burrell,  Edward  Montegue,  1,  White-hart-coart, 

Lombard.ad»et S.  A.  Beck,  LfomnongerVhaH 

BonauJJ,  laaao,  «,  Charies-etwrt:,   Northamptoii- 

squwejandMachynUeth       ....  J.G.W.Bonalt,Maehyii]lMii 
Croaaland,  Robert,.  Bury        .....  Jamea  Winder,  Bolton-le-Moora 
Coe,Wnham  jun.,Clapham  ....  T.  M.  Cattlin,  Ely^hwi 

Corke.  C.  Wilham,  articled  by  the  name  of  Cbaa. 

Wm.    Cork,    11,    Bedford-row,   Briatol;    5, 

Gough-atreet,  North,  Gray'a-inn-road      .        .    H.  S.  Waabrough,  Briatol 
Campion,  Robert  Taylor,  15,  New  Ormond-street ; 

^^^^j?"^«'^ J.  Pitta,  Exeter 

Cattell,  Chnatopher  William,  1,  Bninawick-row, 

r.  II  ^j  ®®?'f^"*''® J.  O.HaU,  Bninawick-row 

i^ollard    John  Denne,  57,  High-atzeet,  Poplar;  Edward  Barron, BlownabfiryHwuare ;  W. H. CoUeii, 

and  Canterbury  ....  Poplar 

Codd,  Charles  Robinaon,  IJ,  Wharton^treet;  and  ' 

nu    Scarborough John  Cook,. Scarborough 

Chubb,  rhomaa  Henry.  M almeabury     .        .        .  Hy.  Richards,  Croydon ;  Thomas  Chubb,  Malmea- 

Cobb,  Ilenry  WilUam,  5,  Great  Ormond-atreet ; 

nu    *?^  S|i'>«^«/y James  Cobb,  Salisbury 

Chippindale.  Edward,  130,  BunhiU-row         .        .   William  Hine.  Chtrterhouit-Miiwa 
Cookson,    John    Fowler,    3,    Backingham.plaee, 

Pimlico;    Preston;    Henrietta-street;    and 

MaHcheater-atreet William  Dickson,  Pretton 

CoUms,  Charles  Atkins,  34,  Percy-street,  Bedford- 

square;  Bath;  and  Southampton-row     .        .   Robert  Cook,  Bath 
Oo  lins,  John,  Newton-road,  Bayswater  .   Janua  B.  Biar,  Qaeen-squaM 

Calthorp,    Thomas    Dounie,    Morden    CoBbge, 

Blackheath J.  S.  Bynsar,  WUtehaH-pUwe 

CoDdy,  George  Thomas,  6t.  Bread-atreet,  City      .  H.  W.feull,  Ely.plaee ;  J.  W-Ploww,  Brewl-«CEeet 
Druce,    Geoi^e   Pwderick,.   87,   Ozf^rd-terraoe,  »     ^  r       f 

Claphamroad  ;  Oxford ;  and  Thanet-place      .    Joha  Wklah,  Ozfosd 
DAeth.  George  W.Httghe8,.«,Mitre-cour^Fleet-^     Samuel   Waller,  Cuckfield:    Henry   HusIim.  Cle- 

.  street menfaHiia  /        ©      » 

Deighton,  Richard  Scott,  2,  Park-place,  HoUowav  .   Thomaa  Kirk,  SymondVimi 

Duun^    Henry    Bidwell,    2,    Pembroke-terraoe,     Wm.  Drake,  Eaat  Dereham ;  J.Tnmley,  WaMwook- 

Kensington honea,  WaUwiok 

Durante  John  Frederick.  40,  Baker-street,  Lloyd- 

n     .^q^^^fiUpper  North-place  .        .        .   J.  Durant,  Poole. 

Davies,  William,  15.  Parkfield-street.  Islington; 

Haverfordwest;     and    St  Andrew's    HUi, 

n    ,P??''>r*8  Commons Wm.  Reea^  Ha»«foidweat 

Darbishire,  Robert  Dukinfield,  B.  A.,  38,  Gloucea- 

ter  Crescent;  and  Manchaater  »       .  S. D. Darbiahire,  Kaaobaalar 

Eagles,  Esra,  jua.,  7S,  Jadd-atreat,  Bnuswiak- 

_     square £•  Eariav,  Badlbrd> 

Evans.  Richard,  jun.,  10,  CoUege^laoe ;  Wolver- 
hampton ;     Penderford-hall ;     Featheratone- 

buildings;  and  Wakafidd^teaat     .       ^       •.  G. Robinaon,  Wolverhampton      . 
^vans,  Worthmgton,  Stoke  Newington  .    M^C.  J«ia»».LBMniodi 

Fellows,    Harvey    Winson,    King'a-beiioh.^walk ; 

and  Rickmans worth T.  B^Miffmr.  Bif^nrnfriT'*"*** 

Forater,  Robert  Norman.  5,  Radnmir^oir,  ma»^ 

end-road L.  Jwoba^  GraahMOttiaa 

FreestoM^  Antbaay  Sa«ton,^45,  Gowari>hoe*         •  Edward  FtBestonQtewiahy  E.  OmImi^  On.fw- 

K^rli'^i^u^u  ^'*°^*'I*^r*"    •    •    •  T.iJ?iR!SS^TiT«t«» 

Fiaher.  R.  Blake  Herman,  tft,  Jamaa-atovat;  Boo^ 

ingham-gate 8amael  Fiaber,  MeiehflifeMlMMuft 


Godfinj^  Joln^Sa,  AUaajMust; 


Gardner,  Sladden,  33,  lUnningtoa-stmt,  C!isr- 

voad^aod  Adiford 

Gtmia,  Frederick,  5,  New  MiUimo^lraet;  and 

Great  Shelfoid        ...... 

GregacxD,  R.  Shatdewortli,  £aBt  Dalwich ;  Peck- 

bam  Rye;  andSUpleboat  .  .  .  . 
G117,  Augnatua  George,  18,  Ererett-atreet,  Rna- 

aeU-aqaare;  and  Gainaborough 
Gdlard,    Peter,    It,    Windaor-place,  City^road; 

and  Kineabridge 

GoodaU,  Frederick  Batea,  14,  Cardington^aCraeC, 

Notdngbam ;  and  Arandel>atreet    . 
Gamon,Cbarlea,  53,  Acton-atreet,  Gray*a-inn-road ; 

and  Peodleton        ...... 

Galland,  Robert,  Kingaton-upon-HuIl    . 
Hozbam,  Jobn  Brown  Coto,  19,  TaTiatook-placef ; 

and  Wharton-atreet,  Uoyd-aqoare 
Hant«  William,  55,  Alfred-itraet.  lalingtaa   . 
Hanunonday  Peregrine,  5,  Goagh*atieet,  Nortb, 

Gray  Vinn-road  ;  Briatol  y  and  Lincoln'a  Inn  .. 
Hindle,  Henrr,  33,  Gower-place  ;  and  Liferpool  . 
Hadaon,  Benjamio,  Sbeffield  .        •        .        . 

Hill,  Walter,  Leamington  Friora    .        .        .        . 
Hughes,  George  Martin,  8,  Straban-terraoe,  lalin^ 

ton ;  and  Ifaidatone 

Hanmer,  Tbomaa,  1,  Wimpole-atieet,  CaTondiab- 

aqnare;  and  Shrewsbury  .  .  .  • 
Hancock,  Tbeodore,  13,  Canonbuiy-terraee,  Isling^ 

ton ;  and  Wedmore         •        .       , 
Hedger,  Edwin,  Soutb-street,  Wes^sq^are    • 
Harward,  Artbor,    13,  Park-terraee,  Lirerpool- 

road ;  and  Wiitawortb 

Hall,  Lawrence  Robert,  8,  Marlborongb-place,  St. 

JobnVwood ;  and  Bramcote 
Honter,  Rawdon,  jnn.,  11,  George-street,  Euaton- 

aqnare  ;  Bfnoday^stnet ;  and  Hoxton-aqoare  . 


i  LivarpooL  ..  J.8tilea»  Sbepton^MaUat;  J.B.GiMbMU.Pnlton  ; 
£.  Govett;  rj>per  Noitb-plaee;  P.  F.  Carryt 
Liverpool 


G.J.XwiBs,  Caobridge 

G.  J.  Octaway,  ScaplabniBt;  J.  Gregaon,  Angel* 
coort 

X.  Gny,  Gainaborongb 

W.  C.  Haley,  Kingabridge 


J.  Smicb,  NoltingbaBi 

Alexander  Tbomaon,  Mancbcater;  Ricbard  Claya, 

Manebeater 
J.  Eamabaw,  Kingaton-nponpHall 
J.  Hoxbam,  Bisbopateignton ;  J.  Corerdale,  tMr 

ford-n>w 
D.J.Lee,  BedfoidniP 

W.  Tanner,  j  nop,  Bristol 

J.  Hindle,  Liverpool ;  E.F.  Barton,  Cbanoary-lanv 

Henry  Vickera,  Sbeffield 

B.  Pooler  Soutbam 

F.  Scudamore,  Maidstone 

W.  W.  How,  Sbrewabarr;  R.  N.  .Bennett,.  Lin- 
coln's-inn 


J.  Bailey,  Wedmore 

W.  Robinson,  Cbarter-bouae-aquare 

J.  aVewbold^Hatloek 

J.  Fox,  Nattingham 

C.  Cook,  N«w4nn ;  R.  B .  Sanden,  New-inn 
TboauM  Heatb,  Warwiok. 


Harria,  Jamea  CbaiieB,  Warwick 

Hook,  John,  S9,  Tbeberto»etnet,  Islington  -,  and 

LiTerpool Tbomaa  Morecroft,  Lirerpool 

Howard,  Frederick   William,    6,  Crayen-street, 

Strand ;  and  Donoaster  •  •  •  • 
Henderaon,  JoaepbQoarme^Dalaton-grean  . 
Hnmpbreya,  George,  Bristol  •        •        .        , 

Hicka,  Christopber,  Jan.,  Sbnwabory    . 
Harrow,  Robert,  22,  Bartbolomew-cloae ;   Win- 

cbester ;  and  Alton  •  .  .  • 
Hunt,  William,  Nottingham  .... 
Hayward,   Charlea   Cdwaids,    30,   Euston-place, 

B6niani>ekreet;  and  Bnwfort  , 

Jonea,  Jobn,  Liveapool  «        .       •       • 


Jobn  Howard,  Doneaater;  R.  Baxter,  Donoaster. 

and  Weatminater 
Edward  J.  Murray.  Wbiteball-plaoe 
Jamea  Jobn  Leman,  Briatol 
H«nry  Uwlcsp  Sfarewtbnry 


JobnooB^,  Mavcoa  Henry ,1  Higbgate-bill 


J.  Warner,  Wincbeater 
W.  Uarst,  Nottingham 
Messrs.  Todd  and  Waters,  Winchester;  Messrs. 

WUliams  and  M'Leod,  Temple 
An  Attorney  of  the  Court  of  Common  Pleaa  at 

Lancaster 
J.  M.  Browne,  Hind-aCieer;  R.  £.  Jobnaon,  Great 
Winoheater-atBeet 

Jaquea,  WiUiam,  Halifax       .        .        .        •       •  Jobn  Jacques,  8,  Ely-place  ;  W.F.Holroyd,  Hali- 
fax 
Jenkyn,  Oabom,   15,  Queen^treet^  Bnmpton;, 

and  Clarendon-square     .        •        .        •        •  J.  JenkjA^  Jefa»slBaet,.  Ado^bl 
JoboatODy  Tbomaa,  65,  Swioton-atreet,  Gny's-inn- 

road  f  and  Penrith L.  Harriaon,  Penritb 

JoDibtnga,  Hugh,  Wakefield Samnel  F.  Harriaon,  Wakefield 

Jonea,  Cbarlee  Bdward,  34,  Affired-plaee,  West 

Brompte»;  aa4abBden-ioad-<vil]aa  .   MiAA.Ymmg^9k.MiM89iPlhmnt 

JaeksoB,  Jobn,   37^  JokiMtseet,    Daifinebwiry 

Tadcaater ;  and  Pleasant-mw  »  B. BWdaaTbemaaa^ Ihdeastar 

Kandaa,  Jeho,  t^  BelgraeeHitraat,  NaiPiSad       .   Jdm  Daw»£aalep 
King,  AJfaad  HaaaaU,.  U),  Lyon'a  Ina    .       .       .A,  King,.Papae  hniMinga,  Teasple;  W*  B.  Rnawa, 

BoynstoB.;  and  Pap«>bnilding;s 
lamtdf  WiUiam  Cbarlesv^rQuabethwitreetpEBtoii* 

JobnHannadakeTeeaAdetFeocbaicb-atraat 
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Legal  Ohihiary.'-^SupmioT  Cowiis :  RoUs. 


LEGAL  OBITUARY. 


May  2,  1848.— Henry  Morton,  Solicitor,  of 
Uxbrid^e,  aged  55.  Admitted  on  the  Roll, 
M,T.,  1815. 

May  11.  —  John  Ilderton  Barn,  formerly 
a  Solicitor  in  the  City  and  in  Gray's  Inn. 
He  was  the  author  of  a  Practical  Treatise  on 
Marine  Insurance,  1801,  another  on  Stock- 
Jobbing,  1803,  and  a  Dijjested  Index  to  Mo- 
dem Reports,  1804,  and  other  publications. 
Admitted  on  the  Roll,  H.  T.,  1796. 

May  15. — George  Nettleship,  Solicitor,  late 
of  Watford,  Herts,  aged  36.  Admitted  on  the 
Roll,  E.  T.,  1833. 

May  25.— Thomas  Bowman,  Solicitor,  aged 
74.  He  was  formerly  a  partner  with  Mr. 
Blunt,  the  solicitor  of  the  Mint. 

May  30.— John  Wm.  Bittleston,  of  the 
Middle  Temple,  Barrister-at-Law,  aged  27. 
Called  to  the  Bar,  29th  Jan.  1847. 

May  30.  —  William  Hancock,  Solicitor,  of 
Bcrmondsey,  aged  74.  Admitted  on  the  Roll, 
T.  T.,  1814. 

June  1.— At  Tottenham,  aged  72,  William 
Robinson,  LL.D.,  Barrister-at-Law,  of  the 
Middle  Temple.  He  was  a  most  useful  and 
excellent  Magistrate  and  Deputy  Lieutenant;  as 
a  lawyer  he  published,  1st,  Parochial  Law,  2  vols. 
8vo.,  1827;  2ndlyj  "Formularies  or  Magis- 
trate's Assistant,"  2  vols.  Svo.,  1837 ;  3rdly, 
"Analysis  of  the  Criminal  Sututes,  12mo., 
1827;  4thly,  "Introduction  of  a  Justice  to 
the  Quarter  Sessions,"  12mo.,  1836;  5thly, 
"Breviary  of  the  Poor  Law,"  12mo.,  1837  ; 
ethly.  The  Magistrate's  Pocket-Book,  4th  edi- 
tion bv  Mr.  Archbold,  12mo.,  1842.  The 
learned  doctor  also  published  the  Local  His- 


tories of  iBt,  Stoke  Newington ;  2ndlT,  Totten- 
ham; 3rdlv,  Edmonton;  4thly,  Enfield;  and 
5thly,  Hackney. 

June  1.— Sir  John  de  Veuille,  Bailiff  or  Chief 
Judge  of  Jersey,  aged  49. 

June  4. — Louis  Peter  Petit,  M.  A.,  of  Trinity 
College,  Dublin,  of  Lincoln's  Inn,  Barrister-at- 
Law,  aged  32.  Called  to  the  Bar,  4th  May, 
1843. 

June  6. — Robert  Baldwin,  of  the  Temple, 
Barrister-at-Law,  aged  39.  Called  to  the  Bar, 
20th  Nov.  1840. 

June  24. — Edward  Burbidge,  Solicitor,  88, 
Hatton  Garden,  aged  38.  Admitted  on  the 
Roll,  T.  T.,  1835. 

July  10.  —  James  William  Gudge,  of  the 
Inner  Temple,  Barrister-at-Law.  CSled  to  the 
Bar,  I6th  Nov.  1832. 

July  29-  —  Charles  Swann,  ot*  the  Inner 
Temple,  Barrister-at-Law.  Called  to  the  Bar, 
Idth  May,  1830.  He  had  the  advantage  of 
seeing  a  very  extensive  practice  in  the  office  of 
Messrs.  Sweet  &  Co.,  Basinghall  Street. 

Aug.  4.— Sir  Giffin  Wilson,  late  Master  in 
Chancery,  aged  83. 

Aug,  15. — ^John  Corser,  Solicitor,  of  Wolver- 
hampton, aged  76.  Admitted  on  the  Roll, 
H.  T.,  1794. 

Aug.  17.— John  Windus,  Solicitor,  of  Epping, 
aged  53.    Admitted  on  the  Roll,  H.  T.,  1823. 

Sept.  4. — Robert  Spiller  Wadeson,  of  Austin 
Friars,  Solicitor.    Admitted  T.  T.,  1821. 

Sept.  6. — John  Watson,  of  Worship  Straet, 
Fmsbury,  Solicitor.    Admitted  E.  T.,  1829. 

Sept.  13.— John  White,  of  Barge  Yard  Cham- 
bers, Bucklersbury,  Solicitor.  Admitted  T.  T.» 
1815. 


RECENT   DECISIONS   IN   THE  SUPERIOR   COURTS, 

REPORTED   BY   BARRISTERS   OF   THE    SEVERAL  COURTS. 


iSoIto*  CTovrt. 

Hitchcock  V.  M*  Vicars.    June  8,  and  Aug.  9, 

1848. 

WITHDRAWING   REPLICATION. 

After  witnesses  had  been  examined,  the  Court 
refused  to  allow  the  replication  to  be  with^ 
drawn  against  one  of  the  dtfendants,  for 
the  purpose  of  examining  him  generally  in 
the  cause. 

This  was  a  motion  for  leave  to  file  a  replica- 
tion against  certain  of  the  defendants  who  had 
recently  come  within  the  jurisdiction,  and  to 
withdraw  it  against  a  Mr.  Young,  another  of  the 
defendants,  for  the  purpose  of  examining  him 
m  a  witness.  It  appeared  that  witnesses  had 
been  examined  in  the  cause,  at  Sidney,  by 
whose  evidence  it  was  originally  supposed  that 
the  whole  case  could  be  made  out ;  and  it  was 
stated  that  their  depositions  were  not  known  to 
the  plaintiff,  but  his  solicitor  at  Sydney  had 


Questioned  them  before  their  examination*  and 
eclared  that  their  evidence  was  favourable  to 
the  plaintiff's  case,  so  far  as  it  went.  There 
was,  however,  one  important  fact,  which  it 
now  appeared  that  nobody  could  prove  but 
the  defendant  Young,  and  upon  this  point  it 
was,  that  the  plaintiff  especiaUy  wished  to  ex- 
amine him,  though  he  asked  for  leave  to  ex- 
amine him  generally. 

Mr.  Prior,  for  the  motion,  sud,  that  the  plain- 
tiff asked  only  for  what,  before  the  Orders  of 
May,  1845,  he  could  have  been  allowed  to  do 
as  of  course,  merely  to  withdraw  his  replication 
against  Young,  and  set  down  the  cauae  on  bill 
and  answer  against  him. 

Mr.  nmer,  Mr.  RoupeU,  and  Mr.  CoOms, 
in  opposition  to  the  motion,  contended  that 
the  application  should  have  been  made  before 
the  witnesses  were  examined.  To  allow  Yoang 
now  to  be  examined  would  be  a  giteat  hardship 
on  the  other  defendants,  who  might  have  ab- 
stained from  examining  witnesses  at  Sidnsy* 
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because  thej  kneir  that  the  caae  could  not  be 
proved  by  the  witnesses  who  were  then  ex- 
amined on  the  other  side. 

Lord  LangdaU  said,  that  there  was  a  great 
difference  b^ween  an  application  to  withdraw 
the  replication  against  a  defendant  in  order  to 
examine  him  as  to  some  particular  fact  and  no- 
thing dse ;  and  the  present  application,  which 
souglit  for  leave  to  examine  Mr.  Young  gene- 
rally, and  against  all  the  other  defendants  who 
might  wish  to  examine  witnesses  at  Sidney  in 
respect  to  the  facts  on  which  Young  was  to  be 
examined.  Ultimately,  his  lordship  refused  to 
make  any  order  as  to  the  withdrawal  of  the  re- 

S  cation,  upon  the  ground  that  it  might  pro- 
bly  lead  to  an  appUcation  to  suppress  the  de- 
positions ;  but  allowed  a  new  rephcation  to  be 
filed  against  the  defendants  who  had  recently 
come  within  the  jurisdiction. 

l^ue'Cfiatiallor  ai  ChistatUr* 
Burley  v.  Evelyn.    July  1,  1848. 

CON8TRUCTI.ON     OP     WILL.  —  DEFAULT     OF 
ISSUE   MALE. 

£5,000 11709  given  on  trust  to  pay  the  mteregt 
to  testator^s  nephew,  J.  £.,  for  life,  and 
after  his  death,  to  the  first  son  of  J.  E.for 
Ufe,  and  after  kis  death,  to  pay  the  prin^ 
cipal  to  the  child  or  children  of  such  first 
son  equally,  and  for  dtfandt  of  such  issue, 
to  pay  the  interest  to  the  second,  third,  and 
aU  the  other  sons  of  J.  £.  successively  as 
they  should  be  m  priority  of  birth  and 
seniority  of  age,  and  to  their  respective 
issue  in  the  same  manner  as  to  the  issue  of 
the  first  son  of  J,  £.,  ''and  for  default  of 
issue  male"  of  J.  £.  remainder  over: 
Held,  that  the  words  "default  of  issue 
male "  meant  a  general  failure  of  issue 
male  of  J.  £.,  and  not  a  failure  qf  sons, 
and  Hmiiations  over  void  for  remoteness. 

General  Wm.  £vblyn,  by  his  will,  dated 
30th  Nov.  1781,  gave  to  his  trustees  the  sum 
of  5,000/.,  "  upon  trust  to  place  the  same  out 
at  interest  on  government  or  land  security,  in 
the  names  of  Mr.  M.  Godschall  and  Mr.  W. 
Strode,  their  executors  or  administrators,  and 
from  time  to  time  call  in  and  replace  the  same 
in  new  securities,  and  pay  the  interest,  divi- 
dends and  proceeds  thereof,  as  the  same  should 
be  received,  to  his  nephew,  John  £velyn,  son 
of  his  late  nephew,  Charles  Evelyn,  for  the 
term  of  his  natural  life,  and  after  nis  decease 
to  pay  such  interest,  dividends,  and  proceeds 
of  the  said  principal  sum  of  5,000/.  to  the  first 
son  of  the  said  John  Evelyn,  lawfully  to  be  be- 
gotten, for  life,  and  after  his  decease  to  nay  the 
principal  sum  of  5,000/.  to  the  child  or  children 
of  such  first  son,  lawfully  begotten,  equally  be- 
tween them,  if  more  than  one,  and  for  default 
of  such  issue,  to  pay  such  interest,  dividends, 
or  proceeds  of  the  said  sum  of  5,000/.  to  the 
second,  third,  and  all  and  every  other  son  and 
sons  of  the  said  John  Evelyn,  lawfully  to  be 
begotten,  severally,  successively,  and  in  order 
one  alter  another,  as  they  shoiud  be  in  priority 


of  birth  and  seniority  of  age,  and  to  ihdr  re- 
spective issue  lawfully  begotten,  in  the  same 
manner  as  to  the  issue  of  the  first  son  of  the 
said  John  Evelyn,  and  for  default  of  issue  male 
of  the  said  John  Evelyn,  upon  trust  to  pay  the 
interest,  dividends,  and  proceeds  of  the  said 
principal  sum  of  5,000/.  to  my  nephew  Charles 
Evelyn,  second  son  of  my  saia  nephew  Charles, 
for  his  natural  life,  with  remainaer  to  Hugh 
Evelyn,  in  like  manner,  and  for  default  of  such 
issue,  upon  trust  to  pay  the  said  principal  sum 
of  5,000/.  to  such  persons  as  under  that  his 
will  should  be  entitled  to  the  residue  of  his 
estate."  John  Evelyn  died  in  1833,  a  lunatic 
and  unmarried ;  ana  the  bill  was  filed  by  the 
heir-at-law,  seeking  to  set  aside  for  remoteness 
the  limitations  in  the  will  subsequent  to  the 
gift  to  John  Evelyn  and  his  issue. 

Mr.  Bethell  and  Mr.  Goldsmid,  for  the  heir- 
at-law. 

Mr.  Temple  and  Mr.  Smvthe,  contri. 

The  cases  cited  during  the  argument  were, — 
Leahe  v.  Robinson,  2  Mer.  365 ;  Keene  v.  Dick^ 
son,  3  Doug.  313 ;  Tarbuek  v.  Tarbuck,  2  Jarm. 
on  Wills,  375 ;  Qoymour  v.  Pigge,  8  Jur.  527  ; 
EUicombe  v.  Gomperts,  3  Myl.  &  Cr.  127; 
Murray  v.  Addenhrook,  4  Russ.  407;  and 
Stanley  v.  Leigh,  2  P.  Wms.  686. 

The  Vice-ChanceUor,  after  reading  the  words 
of  the  will,  said,  it  had  been  argued  that  he 
must  construe  the  words  "  and  for  default  of 
male  issue  "  to  mean  in  cas^  John  should  never 
have  a  son,  but  it  was  plain  that  that  was  not  the 
meaning  of  the  testator, — he  meant  to  describe 
a  failure  of  some  portion  of  the  antecedent  gift 
so  as  to  let  in  some  by  remainder;  and  he 
thought  the  fair  construction  of  the  testator's 
meaning  was,  that  if  he  had  a  son,  that  son,  or 
if  he  died,  then  that  the  children  of  such  son 
should  take,  but  there  was  no  description  by 
the  words  of  one  settled  fact  of  there  being  no 
son.  The  cases  cited  turned  upon  whether 
"default  of  issue"  should  defeat  the  prior 
estates  given,  but  he  did  not  imagine  that  any 
one  of  those  cases  would  describe  a  total  failure 
at  any  one  time  of  the  sons  of  John.  He 
thought  the  testator  had  described  the  failure 
of  the  remainders  as  remainders,  but  had  not 
substituted  a  new  set  of  limitations,  and  the 
limitations  over  being  too  remote,  were  there- 
fore void,  and  the  heir  would  take,  but  the  cha- 
racter of  a  chattel  having  been  impressed  upon 
it,  the  heir  would  take  tne  undisposed  of  part 
as  a  chattel. 


Harris  v.  Fergusson.    July  21,  1 848. 

STOCK. — ^JOINT  TENANCY. 

A  sum  qf  stock  standing  in  the  joint,  names 
of  a  brother  and  sister,  but  contributed  by 
them  in  unequal  shares,  constitutes,  withoui 
more,  a  joint  tenancy,  and  the  whole  b^ongs 
to  the  survivor. 

In  this  case  it  appeared,  that  at  the  death  of 
a  testator  two  sums  of  stock,  one  of  6,26ll. 
consols,  the  other  of  4,432/.  6s.  Sd.,  3}  per  cents, 
stood  in  the  joint  names  of  the  testatqr  and  hiB 
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BikUstg  A^suutniK  nuns  i  xhc  fortoct  'Bibii  was 
pnrchaBed  by  tbemtn  eqind  shares,  but  &e  htter 
liot^  the  sister  contributnig  4,003/.  1:99.  lid,, 
nid  the  testator  428/.  16«.  9i.  The  soster  snr- 
«VJVcd  the  testator,  bsA  the  qnestioawss,  whether 
'Ae  was  entitled  to  tke  whole  of  the  fiuid. 

Mt*  Hon  for  the  representatirres  of  the  testa^ 
tor  contended,  Ihat  vmen  stodk  stood  in  the 
jomt  names  of  two  persons,  and  there  being  no 
evidence  of  any  tmst  being  attached  to  it,  the 
pfesumption  at  bw  was,  that  it  constitiited  a 
■BDancy  in  conunon* 

'Mr.  L,  MtuseR  aoad  Mr.  /.  Stuart,  jim., 
contr^.  That  case  did  not  appiy,  the  vtock 
hemg  there  purchased  by  one  person— here  the 
XDteotion  clearly  was  to  form  a  jomt  tenancy  in 
the  fund. 

The  Vice'ChaneMir  snd,  he  was  Tather  of 
opinion  that  there  could  not  be  a  qfuestion  of 
apportionment  of  the  limd»  but  on  the  contrary, 
that  the  parties  contributed  the  simis  for  the 
pmpose  of  making  a  joint  tenancy. 


XireJIofffAmsoulotAen.   f^iday,  Feb.  11th, 

1648. 

XAXATION  OF  BILL  Of  COSTS. — STjLT.  6  &  7 
VICT.  c.  73. 

JL  war  4ke  jvficto-  mph^  by  . 

cotrnpamy  to  obimm  ikeir  aet .-  he  tmplmfed 
£.,  anoiher  atUcUor,  to  ooUect  evidmte, 
Jb  Abe  1846,  A.  delwered  bis  biU  of 
€ost8,  mot  meluding  BJs  ^hmrg^,  Tke 
eompamf  refiuad  to  aomsider  ^e  biU  UU 
them  nhar^es  were  moktded.  Jb  i>ee., 
1847>A.  broujfkt  am  aeOomfbrhis  costs, 
umd  the  con^aiiy,  wi  January  foUomimg, 
presemted  a  petitum  for  taaatiom,  T%e 
Court  htld,4kat  the  petitioners,  under  She 
cinumgtames,  were  entitled  to  have  the 
MR  taxed,  though  a  4wehemoath  had 
olapsedfnHu  its  deUvery, 

Tax  petitioners  in  this  case  were  the  Hud- 
dersfiela  and  Manchester  Railway  and  Canal 
CSompany,  and  they  prayed  that  it  might  be  re- 
ferrea  to  the  Taxing  Master  to  tax  and  settle  the 
bill  of  Messrs.  Bagshawe,  Stevenson,  and  Ly-, 
eett,  and  that  the  proceedings  in  the  action  com- 
menced against  the  petitioners,  for  the  recovery 
of  the  amount  of  the  bill  and  all  other  proceed- 
ings at  law  against  the  petitioners  on  account 
of  the  same,  might  be  stayed  until  the  said 
Master  should  hare  made  his  wport.  Messrs. 
Bagshawe  and  Co.  were  solicitors  at  Manchester, 
and  in  1846  were  employed  by  the  company  in 
mm.  appMeation  to  paimmeat  liar  an  act  to  au- 
4haf]M  the  formatiow  of  a  hranch  railway. 
fihMUfr  hefeflBB  Febniiu:y«  1«4^  it  was  xepre- 
MBted  by  then  to  the  coa^any,  that  jt  would 
be  necessary  to  employ  a  solinkw  nHdent  in. 
.the  immediate  nc^gnbourhood  of  the  tract  of 
coootry  proposed  to  betntversed  by  the  branch 
xaflway,  out  the  pelitioners  refused  to  accede  to 
thexvs^xidenf  srequflBt,as  iheyhad  defeennmed! 
that  a  sin^  sdidtor  or  firm  or  sdfidton  shoiddi 
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raenit  and  conduct  of  the  business.  The  t^ 
spondent,  Mr.  John  Stevenson,  then  in  a  l^tsa 
to  the  secretary  of  the  petitionera  ststed,  ^fiist 
he  had  selected  Mr.  Jacomb,  of  BnMauMi, 
as  his  agent  to  transact  the  bmniess  ss  to  the 
said  bruicfa  rsslwinr.  Thepcdtionersacouiesccd 
in  the  sdection  mxd  emplo3rment  of  Mr.  Jaoomb, 
but  Acy  did  not  rea^fmxe  him -as  their  anent, 
nor  did  any  communications  take  place  between 
him  and  the  board  of  directors  or  theiraecrrtary. 
in  Sept.  1846,  the  respondents  ceased  to  be  4ie 
fioficitors  for  the  petttioDars,  and  m  the  foBovhig 
November  they  deCvered  to  ^le  petitkmeri 
their  b31  of  costs  and  dishuxspemeifts,  hat  soA 
bin  did  not  indude  any  chaige  or  item  r^sAag 
to  the  cdQ^sting  of  ernienoe  or  other  local  bun- 
ness,  but  the  account  of  disborsementa  con- 
tained items  of  charge  for  monies  paid  to  Mr. 
Jacomb  for  expenses  of  witnesses.  The  peti- 
tioners coBsidefingthe  hiB  to  he  tmpOTfeet,  de- 
ferred the  oonsideration  of  ittantil  Mc  Jacomb's 
bill  should  have  been  sent  in,  and  the  secretary, 
by  the  direction  of  the  board  of  <£recton  so 
stated  in  two  letters  dated  respectively  the  12th 
^  March  and  the  Uth  of  July,  1 847,  addressed 
to  the«aid  respAndenta.  Hke  total  amoant  of 
the  bill»  eadusive  of  the  geBflcal  aooovnt  for 
.dwbnrsemeQts,  was  MlfiL  2s.  lid.  The  re- 
spondents commeaoed  an  aetion  against  the 
patitionens  for  iha  araoiut  «f  thor  daia^,  and 
the  petition  was  thecefora  paesentedt  stating 
that  otftain  items  wete  mnaaonable  and  im- 
pvopefl*. 

Mc.  Molius  and  Mr.  Denisonf  te  the  pe- 
tktoB,  anhnutted  io  bring  into  GMit  the 
amsNynt  of  the  haiance  cdanad  vilhiii  three 

Mr.'  Bswon  and  Mr.  F^Ung^  for  the  re- 
epoadent^  contended,  that  no  special  ciscorn- 
Btaaces  weie  ahown  to  call  upon  the  Court  to 
diittst  dbB  taxation  after  a  twdveanmnth  had 
elapsed  since  the  delivery  of  the  bill.  They  re- 
ferred to  the  2 1  st  section  of  the  6  &  7  Vict  c.  73 ; 
Re  WUton,  22  Law  Joum.  17 ;  Be  JThicker, 
13  Mees.  &  Wels.  549;  R«  Thoa^^son,  8  Bear. 
237 ;  .and  Re  Carrie,  10  Jurist,  976. 

His  Honour  said: — Upon  the  qoestian 
whether  the  petitioners  are  debtors  to  Mr< 
Jacomb, — ^whether  he  is  indebted  to  them,^ 
whether  there  was  any  contract  of  any  kind 
between  him  and  them,  it  is  not  necessaiy  for 
me  to  give  any  opinion.  However  those  qnsB- 
tions,  or  any  vne  of  them,  ought  to  be  an- 
swered, it  appears  to  me  that  wa  ^apute  and 
correspondence  relating  to  him  between  the 
petitioners  and  the  respondents  amonnt  to  s 
sufficient  apology  for  the  lateness  of  the  time 
at  wluch  the  petition  is  presented,  when  it  ■ 
conndered  that  the  respondent^  action  wm 
not  commenced  before  December  last,  the  pe- 
tition having  been  presented  in  Janoaiy  of  nds 
year;  and  &nlore  there  are  in  this  lespetf 
special  circtunstances  which  reader  it  6  to 
send  file  bill  to  be  taxed,  nutvrithatanding  the 
12  csAendar  months  have  ehmaed  from  the 
Gffigintl  delivcrv  of  the  hill  m  Nov.  IMf. 
The  petitioners  having  anbmitled  to  bring  into 
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Cmnt  Ihe  amount  of  the  balance  claixned  in 
three  weeks,  &e  judgment  must  be  done  viny 
with  as  soon  as  the  mon^  is  Vfought  in. 
Reserve  the  costs. 


HaUy.BaMriigemti  Bamy.    TnaitfTerm, 


▲DJUSaiGNS.  —  D«LIVUiy    OF   DSKn.- 
aUMPaiT. — DXBT. 
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MMsou'wi^Ma-cawe  was  tried^  to  hmse 
Tf0en  **'9iifmd,  staUymui  ^mecutmi,  as  M 
purpaiFit  to  be,** 

Held, -ff^  this  admistkm  must  he  wnttmed 
to  inefude  deUoery  so  as  to  render  the  iii- 
iftrmnent  vaUd  as  a  deed. 

Aaother  instrumeatg  not  rqfernng  to  the 
former,  hut  further  carrying  out  the  sfijm- 
Jaiious  in  it,  was  signed  as  a  single  agree- 
meat.  It  d&d  not  contain  all  the  stipula- 
tions which  created  ihe  pktuUiJTs  titk  and 
the  defendaittt's  lidKUty, 

Held»  that  the  aotimanust  be  taken  io  have 
been  brought  m  the  fint  deed,  and  that 
^comseqtteniiy -aseua^sit  was  not  maintmi^ 
able. 

This  was  an  vetion  ^ef  awmnpait  to  roeawet 
a  -mm  of  2,7002.,  dsimed  %y  the  plaintiff  under 
the  foBowing  drcomstances : — The  jAaiiMsff 
was  Ihe  inventor  of  'certam  impi  iiwuments  in 
the  machinery 'Of  marine  steam-^engines.  The 
deiendants  were  two  of  the  direotors  of  the 
British  and  Noriii  American  Steam  Navigation 
Clomnaiiy,  and  it  was  alleged  that  they  had 
teiea  imo  an  agreement  with  the  plaintiff  for 
fiberty  to  use  bis  invention.  It  appeared  that 
an  agreement  to  'that  effect  had  been  signed  on 
die  26th  of  Nov.,  1696,  by  «  person  named 
SdD^,  who  was  one  of  the  directors  of  the 
Briti^  and  North  American  Steam  Naviga- 
tion CSompany,  but  who  had  not  received  any 
special  authority  to  make  this  agreement.  The 
document  thus  signed  by  him  was  in  the  form 
<rf  a  deed,  and  was  under  seel.  It  induded 
most  of  like  i^laintiflrB  inventions,  but  not  aQ ; 
and  two  days  afleiwavds  another  agreement, 
which  however  was  not  imder  seal,  was  exe- 
eoted  bv  the  same  parties,  in  which  the  plain- 
tiff's other  inventions  were  included.  By^hese 
agreements  the  plaintiff  granted  the  lieenee  to 
use  his  patents,  and  the  defendants,  in  con- 
a^eration  of  such  licence,  undertooflc  to  pay 
him  a  sum  of  -8,0001.,  and  likewise  bl.  per 
hone  power  for  eai&  and  *^e!Tj  such  power 
"  in  every  en^noe  wlndi  should  nien  be,  or 
tiieiwnier  might  '  be  made,  "ceiiBti'  Bded,  or 
msntniiMDfed,  and  tned  on  board  -of  any  other 
dhip  "fiieieifflei  to  be  bidit  or  purchased  by*the 
compnmg/*  and  in  w9neh  dariog  ihio  continu- 
ance of  'Vie  |HBniliB  "S  patent  any  of  jus  prin- 
dplea  might  b^  adopted.  The  money  was  to 
be|iBd"oB'ftie  dgnmg  of,  or  entering  into 
the  ooBtract  for  the  Maawfhctnring  and  pur- 


BQch  engine.^  The  difcaAanto  bidk 
the  8ritish<|ueen,*'  and  imt  onboard  <of  at 
engines  ^onstnioted  up<m  the  principle  -of  the 
pduotiff's  isventioBe.  Tktff  afterwards  bait 
the  "RKaideilt,"  and  eatared  into  a  coa- 
tract  for  engines  made  aooording  to  Ifaa 
pfaoBtiff's  patent,  to  be  put  on  board  thM 
vessel,  but  changed  Aeir  contmet,  aad  did 
not  in  the  engines  pat  oa  bcHn^  that  vessel 
employ  iStte  plaintiff's  inveatioai.  The  quee* 
tion  intended  to  -be  raised  was,  whether  the 
agreements  bound  the  defendants,  net  only  «e 
pay  the  plaintiff  so  raui^  per  bene  power  ibr 
every  engine,  when  they  aetaaily  used  the  plsaB* 
tiff's  inventions  in  their  eagiaes,  bat  also  wbea 
liiey  only  signed  a  ceolraot  ferihaetporpeae* 
though  sudi  contract  was  alteiwards  fescinded» 
and-&e  plaintiff's  inveatioas  were  aeteomk^rdL 
The  phmtiff  claiaaed  the  payment  in  ell  •caaee 
whatever,  •contendiag  that  Hhe  purcfaaae  of  ll» 
right  to  uee  his  inventions  eiaitled  him  to  oom» 
pensation  en  the  signing  of  the  oonteaot,  whrther 
that  rigiit  was  eaereised  or  not.  Oa  the<toid 
sf  the  cause  the  plaintiff  had  a  verdict.  The 
defendants  afterwards  moved  in  anest  of  judj^ 
ment,  on  the  ground  that  tins  was  an  adioa  ■ 
the  form  of  assumpsit,  whereas  the  right  to  sae, 
if  it  existed  at  all,  was  founded  en  a  deed,  aad 
that  the  action -oiqKfat  lihsMfere  to  teve  beea  ia 
debt.  Thequeetions  ndsed  far  the  oonsideia- 
tion  of  the  Court  were,  let,  whether,  saf^MMniig 
the  agreesQent  to  be  valid  hi  ttsfjff,  and  lawfufiy 
ezecirted  by  an  authorised  person,  the  terms  at 
that  agreement  rendered  the  defendants  HsMe 
to  the  demand;  2ndly,  whetiher  an  agreement 
such  as  that  set  up  by  the  plaintiff,  did  not  fidl 
within  the  provisions  of  the  Statute  of  F^raad^ 
as  it  was  not  to  be  executed  within  the  space  <ff 
one  year,  and  tf  eo,  whedier  it  ought  not  to  be 
under  seal ;  Srdlv,  whether,  as  there  was  na 
statement  of  the  delivery  of  tiie  deed,  but  it  wee 
merely  admitted  to  have  been  ^  signed,  seeled^ 
and  executed,*'  it  could  betaken  tobea  proper 
deed;  and  4thly,  whether,  supponng  it  to  be 
an  agreement,  which  need  not  be  entered  itffea 
under  seaQ,  the  letters  sent  to  the  person 
who  was  to  nuke  the  engines,  ooostitated  a 
contract  within  the  terms  drthe  agreement  witSi 
the  plamtiff,  and  made  the  drfendaxits  liable  to 
pav  him  under  the  terms  of  the  agreeoaeDt 

Mr.  Cowling  aigued  the  case  for  the  pluntH^ 
and  Mr.  Peacock  for  the  defendant.  The  Court 
took  time  to  consider  the  judgment,  which  was 
now  delivered  ^ 

Mr.  Justice  Patteson.  One  of  tbe  questions 
in  -^s  case  was,  whether  a  written  agreement, 
signsd  by  a  pessoa  who  fenenUy  acted  aa 
agent  for  the  defendants,  but  who  had  not  re- 
ceiyed  any  direct  authority  to  sign  this  agree- 
ment, could  be  held  .binding  on  the  defen&nts. 
On  this  question  we  think  that  his  authority 
was  si^cient  Mr.  Solly  was  a  director  of 
the  British  and  North  American  Steam  Naviga^ 
tion  Company,  and  there  had  been  one  contract 
executed  by  him  i>n  the  26th  of  Nov.  1836, 
which  was  under  seal  There  was  another 
sigaeO  by  lihe  ^dauitiffaad  «e»v<intlhe  filth 
Jftsiedber,  and  #at<eastiet  undsr  east   «f 
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tftut  the  plaintiff  gmiMS  the  li^t  to  use  the 
patents  in  the  terms  i0t  forth  in  the  declaration, 
namely,  in  the  erection  of  any  engines  for  steam 
Tessels  which  the  defendants  might  furnish,  or 
cause  to  be  furnished  to  their  vessels.  The 
second  agreement  is  founded  on  the  first,  and 
ffrants  the  use  of  the  same  patents  as  the  first, 
but  varies  one  of  the  terms  on  which  the  first 
grant  was  made.  The  second  agreement  can- 
not be  taken  per  se,  as  the  original  agreement 
or  the  real  contract  between  the  parties.  It  only 
added  other  patents  to  those  mentioned  in  the 
first  agreement,  though  it  did  not  state  that 
they  were  to  be  used  on  the  same  terms  as  those 
set  forth  in  the  first  agreement.  The  action 
must  be  brought  on  the  first  agreement,  and  this 
nises  another  question,  namely,  whether  the 
action  in  its  present  form,  that  of  assumpsit,  is 
maintainable.  If  the  first  agreement  is  a  deed, 
then  the  plaintiff  cannot  found  on  it  this  action 
of  assumpsit.  But  the  plaintiff  says  that, 
though  under  seal,  it  is  not  a  deed,  for  that 
notlung  is  said  in  the  admissions  about  de- 
livery, which  is  essential  to  the  constitution  of 
a  deed.  The  case  was  tried  upon  admissions 
as  to  this  point,  which  admissions  were,  that  it 
was  a  document  which  was  "  signed,  sealed, 
and  executed  as  it  purports  to  be."  The  Court 
is  to  stand  in  the  place  of  a  jury,  and  to  draw 
its  own  inferences  offsets.  The  document  was 
produced  in  evidence  by  the  plaintiff.  If  a 
witness  had  subsequentiy  been  called,  and  had 
said  that  he  saw  it  signed  and  sealed  by 
Solly,  and  then  the  other  side  produced  it  so 
signed  and  sealed,  the  jury  would  have  been 
justified  in  assiuning  a  formal  delivery,  and  in 
saying  that  it  was  delivered.  We  think  that 
we  must  treat  the  admissions  in  the  same  way 
as  that  evidence,  and  consequentiy  that  the  in- 
strument mast  be  considered  as  a  deed,  and 
that  the  defendants  are  therefore  on  that  ground 
entitied  to  a  verdict.  The  second  question 
was,  whether  the  contract  was  made  between 
ihe  plaintiff  and  Solly  so  as  to  give  the  defend- 
ants the  right  to  use  the  principle  of  the  plain- 
tififs  inventions,  and  binding  them  to  the  use 
of  it  and  the  liability  to  pav  for  it.  On  tiiis 
question  we  think  the  facts  (which  his  lordship 
fully  stated)  show  that  the  plaintiff  is  entitled 
to  a  verdict  as  to  this  issue.  The  verdict  will 
therefore  be  for  the  phdntiff  on  the  first  issue, 
and  for  the  defendants  on  the  second. 


Court  ai  (^c^equrr. 
Jones  V.  Smith  a»d  others.    June  13,  1848. 

OBANOINO  VfiNUB. — MATERIAL  EVIDBNCK. 

JVhen  the  venue  was  brought  hack  to  Middle- 
sea  by  an  attorney  planntiff,  upon  an  under- 
taking to  give  material  evidence  in  the  cause 
upon  some  matter  in  issue  arising  within 
the  Courts  qf  Middlesex:  Held,  that  the 
production  of  the  roU  in  evidence  was  a 
student  conmlianee  with  the  undertaking, 
and  also  with  the  rule  qf  Court, 

Vbmvk  MiddlMes.— The  daclantion  stated^ 
thst  defendants  ifsie  the  owners  of  a  stage 


coach  running  from  DengeUy  to  Rnabon;  that 

Elaintiff  was  received  as  a  pusenger;  and  that 
y  the  negll^ntiy  conducting,  &c.,  the  sad 
coach  was  dnven  against  a  pos^  and  the  light 
arm  of  the  plaintiff  was  greatly  injured,  &c. ; 
and  that  plaintiff  was  prevented  from  following 
his  occupation  of  an  attorney  at  DongcJly 
assizes,  and  was  deprived  of  great  profits,  &c., 
to  the  damage  of  the  plaintiff  of  500/.,  &c.  To 
this  the  defendant  pleaded  not  guilty.  The 
venue  having  been  changed  to  Merionethslure, 
a  rule  was  subsequenUy  obtained  to  bring  it 
back  to  Middlesex,  upon  an  undertaking  to 
give  material  evidence  m  the  cause  upon  some 
matter  in  issue  arising  within  the  county  of 
Middlesex.  The  evidence  to  be  given  in  Mid- 
dlesex was  the  production  of  the  roll  in  which 
the  jdaintiff  was  entered  as  an  attorney.  At 
the  trial  no  evidence  was  given  of  any  spedal 
damage.    A  verdict  was  found  for  the  plaintiff. 

Martin,  on  behalf  of  defendant,  now  moved 
for  a  rule  calling  on  the  plaintiff  to  show  canae 
why  the  verdict  should  nOt  be  set  aside,  and  a 
nonsuit  entered.  The  question  was»  whether 
evidence  material  to  tiie  issue  was  given  in 
Middlesex.  At  the  trial  there  was  no  evidence 
of  any  special  damage,  that  was  left  to  be  in- 
ferred, and,  witiiout  a  special  allegation  in  the 
declaration,  the  plaintiff  would  have  a  right  to 
prove  only  the  mjury  he  received.  .  [PoUoci, 
C.  B.  The  damages  would  be  regulated  by  his 
situation  in  life,  and  how  could  it  be  proved 
that  he  was  an  attorney  but  by  tiie  produc- 
tion of  the  roll  ?]  By  proving  that  be  had 
acted  as  an  attorney;  but  the  ondertakin^ 
was  to  give  material  evidence  of  some  matter 
in  issue;  how  can  it  be  said  to  be  ma- 
terial evidence  that  the  defendant  was  an 
attorney.  IPoUock,  C.  B.  Is  the  amount  of 
damages  a  matter  in  issue  ?]  He  should  say  it 
was  not.  [Pollock,  C.  B.  In  all  these  cases 
where  the  defendant  is  allowed  to  pay  a  certain 
sum  of  money  into  Court,  the  question  of  da- 
mages is  certtunly  material :  suppose  the  Ques- 
tion to  be,  whether  the  party  is  a  justice  of  the 
peace  or  not,  he  may  prove  it  by  showing  that 
lie  acted  in  Uiat  capacity,  but  if  he  chooses  to 
prove  it  by  the  commission,  he  has  a  right  to 
do  so.]  Certainly  he  has,  but  it  would  not  be 
materiial :  if  the  plaintiff  had  proved  that  he  was 
an  attorney,  by  proving  that  he  had  acted  in 
that  capacity,  tne  defendants  could  not  have  set 
up  that  he  was  not  an  attorney  upon  the  roU, 
and  therefore  this  evidence  was  not  materisL 
He  cited  Clark  v.  Dunsford,  2  C.  B.  724; 
Qreenwag  v.  Titchmarsh^  7  M.  &  W.  221. 

Per  curiam.  Any  evidence  which  bears  upon 
the  amount  of  damages  is  materiaL  Sufipose 
the  plaintiff  to  have  been  practising  witoont 
having  been  admitted,  his  dienta  would  not 
have  been  bound  to  pay  him ;  and  therefore  no 
dami^ges  could  have  accrued  to  him,  as  an  at- 
torney. The  evidence  was  material  as  showing 
what  he  lost  by  the  accident,  he  beiaig  at  the 
time  really  entitied  to  pursue  his  praefioe  aa  an 
attorney. 

Rolsrsfoaed* 
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ALLOTMENT  LBTTXB. 

Stamp, — A,  applied  by  letter  for  shares  in  a 
railway  company,  and  therebv  undertook  to  ac- 
cept the  shares  which  might  oe  allotted  to  him, 
to  pay  the  deposit,  and  to  sign  the  parliamentary 
contract  ana  subscribers'  agreement.  In  an- 
swer to  this  he  received  a  letter,  allotting  to 
him  a  certain  number  of  shares,  and  requiring 
him  to  pay  the  deposit  thereon  on  a  certain  day, 
and  stating  that  the  committee  reserved  the 
power  to  cancel  the  allotment,  without  notice, 
on  non-payment.  In  an  action  by  A,  to  recover 
the  deposit,  the  scheme  having  failed :  Held, 
that  the  letter  of  allotment  did  not  require  a 
stamp.     VoUans  v.  Fletcher,  1  Exch.  R.  20. 

ALLOTTBB   OF   SHARKS. 

1.  Recovery  of  depoiits.  —  The  plaintiff 
signed  an  appUcation  for  shares  in  a  railway 
company  provisionally  re^stered.  The  appli- 
cation contained  the  usual  undertaking  to  sign 
the  subscribers'  agreement  and  parUamentary 
contract,  when  required.  The  plaintiff  had  no 
letter  of  aUotment,  but  having  paid  the  deposit, 
received  scrip  certificates  in  the  usual  form, 
stating  that  ''the  subscribers'  agreement  and 
parliamentary  contract  had  been  signed  by  the 
person  to  whom  the  certificate  was  issued." 
The  plaintiff,  in  fact,  never  signed  either  the 
subscribers'  agreement  or  paniamentary  con- 
tract. The  scheme  having  proved  abortive, 
in  an  action  to  recover  back  the  deposit.  Held, 
that  the  plaintiff  had  placed  himself  in  the 
same  sitnation  as  if  he  had  signed  the  sub- 
scribers' agreement  and  parliamentary  contract, 
and  could  not  recover.  Clements  v.  Todd,  1 
Ezch.  R.  2d8» 


2.  An  allottee  of  shares  in  a  railway  com- 
pany provisionally  registered,  paid  a  deposit  of 
2/.  12s.  6d.  per  share,  and  signed  the  sub- 
scribers' agreement,  which  gave  the  pro- 
visional directors  power  to  carry  on  the  im- 
dertaking,  or  any  part  of  it,  or  to  idiandon  the 
whole,  or  anv  psut  of  it ;  and  out  of  the  monies 
which  shoula  come  to  their  hands  by  way  of 
deposit  or  otherwise,  to  make  such  deposits 
or  investments  as  mi^t  be  required  by  the 
standing  orders  of  parBament,  and  also  to  pay 
salaries,  &c.,  and  also  the  costs  of  obtainmg 
acts  of  parliament.  Sec,  and  generally  to  apply 
such  monies  in  paying  and  satisfying  all  other 
costs,  expenses,  or  liabilities  which  they  might 
incur  in  relation  to  the  undertaking.  The 
scheme  proved  abortive,  and  the  company  was 
dissolved  under  the  provisions  of  the  9  &  10 
Vict.  c.  28.  In  an  action  to  recover  back  the 
deposit :  Held,  that  the  plaintiff,  by  executing 
the  deeds,  had  authorized  the  directors  to  dis- 
pose of  the  money,  and  therefore  could  not 
recover  back  any  part  of  the  deposit.  Garwood 
V.  Ede,  I  Exch.  R.  264. 

BROKERS. 

See  Sale  qf  Scrip. 

CALLS. 

Shareholder. — The  words  "  is  a  holder  "  in 
the  26th  section  of  8  Vict.  c.  16,  mean  was  a 
holder  at  the  time  of  the  calls  made.  Belfast 
and  County  Down  Railway  Company  v.  Strange, 
36  L.  O.  298. 

See  Interest  on  Calls. 


See  Mortgage. 


COSTS. 


DEPOSIT. 


1.  Allottee  of  shares. — An  allottee  in  a  pro- 
jected railway  company  paid  the  deposit,  and 
signed  the  parliamentary  contract  and  sub- 
scribers' deed,  whereby  he  authorised  the  di- 
rectors to  apply  the  money  which  should  come 
to  their  hands  for  deposit,  as  required  by  par- 
liament, or  for  salary  or  expenses,  as  they 
should  think  fit.  The  company  was  afterwards 
abandoned :  Held,  that  the  plaintiff  could  not 
recover  back  the  deposit.  Garwood  y.  Ede,  35 
L.  O.  14. 

2,  Deposits  cannot  be  recovered  from  a  rail- 
way company  on  the  ground  of  fraud,  unless 
the  fraud  is  proved  to  have  been  committed  be- 
fore the  payment.  Vane  v.  Cobbold,  35  L.  O. 
414. 

See  Allottee  of  shares. 

EXECUTION  AGAINST  SHAREHOLDER. 

Notice  under  7  4*  8  Vict.  c.  110,  s.  68.— A 
notice  in  the  alternative  under  the  provisions  of 
the  7  &  8  Vict.  c.  1 10,  s.  68,  of  an  intention  to 
apply  to  the  Court  or  a  judge  for  a  rule  or 
summons  for  the  issuing  of  execution  agunst  a 
former  shareholder  of  a  jomt-stock  company, 
is  exhausted  by  the  taking  out  of  a  summons 


before  a  judge  at  chamb«%  aadido»na^i«K- 
rant  a  sabeequent  original  application  to  tbe 
fiill  Court.  Corden  v.  The  Umnnti  (kttli$U 
Company,  36  L.  O.  392. 

INTBBE8T  ON   CALLS. 

ConetmctiAn  of  a  railwaj  act  afr  to  tbe  fi>r- 
Ukare  of  interest  on  shares  upon  wbich  die 
calls  wece  not  aU  paid  up.  Naylor  v.  Souih 
Dteon  BaHway  Company^  1  De  6.  &  S.  32. 

LIKIV  (MP  ATTOmNSY. 

See  Production  qfParliameKtary  Omtrmt 

MOBTGAGB. 

€o§ts. — On  the  Gonatmction  of  the  Sastem 
GeHntiea'  Radlway  Act»  held,  that  the  company 
weitt  not  obliged,  ta  pay  the  costs  of  diachaimuL 
an  iociunbiaBee  npon  lands  which  they  nad 
purchaasd^  SHch  ineiUBbraBce  being,  naid  off 
with  the  purchsae-oioDey  ii^  Court.  ExparU 
Ht  EarlefHanhoioke,  36  L.  0«  34Q. 

BMIVLOKi. 

See  EsreciOkm  ogmnH  SharehoMer, 

FBODUCTiaN    OF    PABLIAMBKIAJrr    CON- 
TBACT. 

Xtffiqf  a^tonuy.— JEe/rocttw— When  the  par- 
liamentary contract  and  the  subscribers'  deed 
are  in  the  possession  of  a  party  to  such  deed 
who  has  acted  on  the  committee,  or  of  his  at- 
torney, or  of  the  attorney  to  the  company,  the 
Court  will  compel  the  production  of  the  deed 
for  the  inspection  of  an  allottee  who  has  com- 
menced an  aclion  against  such  party,  in  order 
Uiat  such  allottee  may  be  enabled  to  take  ex^ 
Inets  necessary  for  him  properly  to  frame  his 
action^.    Ley  ▼.  BarloWf  36  L.  O.  505*. 

PROOF   OF  DEBT. 

Shareholder. — The  secretary  of  a  bankmpt 
railway  company,  although  a  shareholder,  was 
allowed  to  prove  against  the  estate  of  the  com- 
pany for  the  amount  of  his  salary.  Statute  7 
Sc  8  Vict.  c.  3.  Exparte  Green,  in  re  Tring, 
Beading f  and  Badngstoke  Bailway  Company, 
36  L.  O.  2ri. 


^ ^.V*  ^*  Butterwortk,  1  Bzch. 

R.425. 

daid  ill  the  jadgment:  Satton  ▼•  Tatham, 
10  A.  &  £.  27. 

SALB  OF  8HABB8. 

Railway  shares  were  sold  by  auction,  and  the 


RBCBIPT. 

See  Scrip  Cert^ate. 

8  A  LB  OF   BCBIP* 

Non-deUvery,^^Usage  of  brokers. — ^The  de* 
fendant,  who  resided  some  distance  from 
Liverpool,  anthorised  the  plaintiff,  a  broker 
there,  to  sell  for  hhn  20  railway  scrip  shares 
The  plaintiff  sold  them  to  C,  another  broker 
of  Liverpool.  The  scrip  shares  were  not  de- 
livered on  the  day,  and  C.  bought  20  other 
Scrip  shares  at  the  market  price,  and  claimed 
the  difference  between  the  contract  and  the 
market  price.  The  plaintiff  paid  him  the  dif- 
ference, and  brought  an  action  for  monerpiud 
to  recover  that  sum.  It  was  proved  to  De  the 
usage  amongst  brokers  at  Liverpool  to  be  re- 
sponsible to  each  other  upon  these  contracts, 
and  there  was  evidence  that  the  defendant  was 
cognizant  of  this  usage :  Held,  that  the  defend- 
ant was  liable. 

Semble,  per  Parke,  B.,  and  Rolfe,  B.,  that 
the  defendant's  knowledge  of  the  usage  was 


paid  hia  pondiBSSMnoaey,  bat  did 
not  take  ^tvaaaSsr.  Tha  pwchaser  then  aold 
to  a  third  party»who  declined  to  register  him- 
self as  owner:  Held,  that  the  vendor  was 
entitled  to  a  specific  jperfoimance  against  the 
original  purchaser.  Shaw  v.  Fisher,  35  L.  O. 
483. 

SCBIP  CBBTIFICATB. 

BeeeipL — A  scrip  certificate  in  a  ndlwmy 
company  is  not  an  "  accountable  receipt,"  nor 
an  "acquittance  or  receipt,'^  within  tha mean- 
ing of  the  11  G.  4,  and  1  W,  4,  c  66,  s.  10  ; 
therefore  the  forgery  of  such  document  is  not 
\  a  felony,  but  a  misdemeanor  only.  Clark  v* 
Newsam,  1  Exch.  R.  131. 
See  Sale  of  Scrip. 

SHARBB,   PURCHA8X   OF. 

Betmm.ofmoney^'^A,  empkyyed  B.,  a  ahaie- 
'  broker  at  Manchester,,  and  lodgad  nion^  in 
hia  hands>  to-  procnoe  for  him  60  sharea  ui  a 
certain,  railway  company.  B.,  withont  ifis- 
closing  the  name  of  his  principal,  entoEed  into 
a  contract  with  H,,  another  shazebroker»  to 
purchase  them  for  him*  According  to  the 
usage  of  the  stock  eaghangfl  at  Manchoater, 
there  are  two  "  settling  days  "  in  each  month, 
on  which  all  transactions  between  brokers,  and 
between  them  and  their  principals,  are  to  be 
settled,  although,  in  some  instances,  settlenisiit 
is  not  enforced  by  the  brokers  on  the  pre- 
scribed days.  H.  did  not  perform  hia  contract 
with  B.  by  the  next  settling  day;  and  B^ 
having  after  that  day  refused  to  ntunr  A.  his 
monev :  Held,  that  A.  was  entitled  to  recover 
it  bacK  from  B,  in  an  action  for  money  had 
and  received.  Fletcher  v.  MarshaU,  15  M.  &  W. 
756. 

Case  cited  in  the  judgment:  Hiighea  v.  Hoghes, 
lir]!l.&  W.701. 

8HARBHOLDEB. 

Soe  Proof  of  debt  J  Ease&Uion, 

STAJfP* 

^enAOotment  hatter. 

STOCK. 

See  Transfer  of 

SUBSCBIBBRS'*  DBKO« 

See  ParUamentary  CeaUrmt. 

TRANSFKB  OF  STOCK. 

Acceptance  of  transfer. — A  party  having^  en- 
tered a  transfer  of  stock  in  the  form  prescribed 
by  Stat.  11  G.  4,  and  1  W.  4,  c.  13,  s.  I3»  cas^ 
not,  in  an  action  against  the  bank,  dispate  the 
title  of  the  transferee,  on  the  ground  that  he 
had  not  subscribed  an  acceptance  of  the  trans- 
fer as  directed  by  that  clause.  Foster  v.  Baaik 
of  England,  8  Q.  B.  689. 

Case  cited  in  the  judgment  L^Kez  v.  Gads,  2 
Leacb,  C.  C.  752. 
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APPEAL  IN  CBIMINAL  CASES. 

t\jsAaY  pariicipHlnig^  in  t^e  sentiment  of 
imqmfifiea  veneration  and  respect  uniter- 
sally  entertmned  for  the  name  of  Lord  Den- 
nuni,  ve  are  forced  to  admit  that  a  carefnl 
perusal  of  his  evidence  before  the  Lords 
Committee,  on  the  Administration  of  Gri- 
minalJastieey  Eeceotly  published,  justifies 
the  mcmben  of  the  Hoose  of  Coamons*  in 
oar  jndgBeoty  £m  dedining  to  amweBder 
ihut  convidioa  to  Hm  lordship's  views  on 
tibe  snbtect  of  a  erimmal  appeal.  The 
learned  Lord  Chief  Justice  deems  an  appeal  | 
in  crinunal  cases  nnneoessaiy,  because,  in 
his  opinion,  an  erroneous  conviction  seldom 
or  never  occnrs,  and  he  stated  that  it  would 
be  "«ZfliM^  impossible''  for  the  judges  of 
tbe  Swpener  CowtU  to  CBtertaki  special 
cases  Teseired  from  the  Quarter  Sessions^ 
heeanse  'Hhe  time  and  attention  of  the 
judges  were  aheady  fhoroughly  occupied 
with  the  concerns  of  their  own  Courts,  and 
mmm  othef  wcQMcnown  dnties."  It  is  to 
he  fauped  that  Loid  OenBan— and  indeed 
itt  t^  jadgea  examined  before  the  Com- 
mkiu  hniii  tmSkmi  coasidpratsans  of  eon- 
wmkiice*  to  exercise  too  gnat  an  nfloeaee 

S  their  judgnKntB  in  this  au^tef^  and  to 
tbefli  to  the  Msroltaag  aaomalj  ex- 


*  Wedonotofeowsemeaalhatthejadgts 
ahshik  fom  any  persopal  labour  or  xeaponsi- 
.  hSity,  but  that  they  think  these  appeals  would 
interfere  with  their  other  more  important  duties. 
If  that  be  so,  in  the  sacred  name  of  justice,  let 
Xnotc  ne  mote  ju^^es. 
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hilnted  by  the  state  of  the  law  which  £reelj 
permits  a  second  investigation  where  pro* 
perty  to  ihe  vaftue  of  2(W.  is  in  question,  and 
peremptorSy  refuses  it  where  the  Kfe  of 
liberty  of  a  human  being  is  at  stake.  No 
subtlety  of  reasoning,  no  weight  of  persona! 
authonty,  can  or  ought  to  satisAr  the  good 
sense  of  the  community  that  such  a  glaring 
inconsistency  should  be  longer  uiaintaiae^ 
or  that  its  existenoe  can  be  koked  upon  in 
any  other  Hght  than  as  i^  scandal  on  the  ad» 
ministration  of  the  law.  Fortnnatelr  fbr 
the  interests  of  justice,  the  question  is  not 
one  the  determination  of  which  rests  pecu- 
liarly with  persons  of  judicial  habits  and 
experience.  Lord  Denman  states,  no  doubt 
correctly,  that  the  first  object  of  a  judge 
preading  at  a  criminal  trial  is,  '*  to  prevent 
an  improper  conviction,  as  he  feels  that  a 
wrong  conviction  not  only  reflects  dis^ 
hcmour  upon  himself,  but  is  one  of  the 
greatest  pubUe  calamities,  and  the  went 
I  obstruction  to  public  justiee."  It  is  easy 
I  to  believe  that  a  judge,  acting  mder  tiie 
I  inlhience  of  sveh  leehngs,  reluctantly  cones 
I  to  the  coneliisbn  in  any  case  that  there  has 
been  an  erroneons  conviction,  and  the  pre- 
vnlence  ef  such  a  disposition  amongst  the 
judicial  body  aooounts  in  some  degree  for 
the  startKng  assertion  of  I/Mpd  DeniusBly 
when  he  says  f^Uit  in  ftwy  kistanee  wiwre 
a  conviction  was  followed  by  subsequent 
inwst^ation,  **!  was  Ailhr  satisfied  that 
the  verdict  was  right,  and  woold  have  been 
wrong  if  it  had  been  the  other  way.**  -His 
lordship  akw  supposes  that  the  othier  judges 
h»reeom«to«ftnAitt'«oiidhistoay  foraller 
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stating  that  they  acted  with  equal  care,  he 
adds,  ''Alteration  of  sentence  ma;^  have 
been  recommended^  but  I  do  not  thmk  we 
ever  thought  the  verdict  wrong."  Now>  in 
opposition  to  this  judicial  testimony,  we 
shall  only  refer  to  two  cases,  which  we  find 
stated  by  Sir  Fitsroy  Kelly,  in  his  evidence, 
in  the  following  words : — 

*'  I  have  stated  in  the  House  of  Commons  a 
case^it  is  but  one  of  many — the  case  of  Rus- 
sell, the  Huntingdon  saoler,  who  was  capitally 
indicted  for  causinff  the  death  of  a  woman  by 
administeriiiff  medicines  to  procure^  abortion. 
Upon  the  defence  an  objection  was  made,  which 
the  judge  peremptorily  refused  to  reserve.  The 
prisoner  was  convicted  and  about  to  be  exe- 
cuted. The  judge  rejected  my  repeated  and 
earnest  solicitations  to  refer  the  case  to  the 
judges.  At  length,  by  a  degree  of  importunity 
which,  but  that  it  was  a  matter  of  life  and  death, 
would  have  been  quite  unbecoming,  he  was  in- 
duced to  write  to  Lord  ^Tenterden,  and  the 
Lord  Chancellor  (Lyndhurst)  for  their  opinion, 
whether  the  point  should  be  reserved  or  not. 
Upon  their  answer  it  was  reserved ;  and  when 
the  case  came  before  the  12  judges,  they,  with- 
out hesitation,  were  unanimouslyr  of  opinion, 
(the  learned  jadge  himself  concurring),  that  the 
point  taken  was  fatal  to  the  conviction.  I  am  told 
that  the  prisoner  is  living,  a  reformed  man,  and 
a  very  useful  member  of  societv,  who,  but  for 
the  stmggle  with  a  judge  which  can  scarcely 
be  expected  from  a  counsel  at  the  bar,  would 
have  been  put  to  death  within  four-^n^s  of  his 
conviction.  Again,  in  the  later  case,  which 
occurred  at  Exeter,  of  the  six  or  seven  Brazilian 
prisoners,  the  learned  judg^  who  tried  those  pri- 
soners refused  to  reserve  the  point.  Thejwocdd 
have  been  executed,  but  hanpily  he  was  mduced 
to  consult  the  other  juage  of  assize,  who 
thought  there  was  doubt  enough  for  the  reserv- 
ing of  the  point.  It  was  reserved,  and  the  con- 
viction was  set  aside." 

Now,  if  there  were  no  other  cases  than  the 
two  thus  narrated, — and  there  are  many 
other  cases  as  well  authenticated, — ^it  is 
quite  clear  the  foundation  of  Lord  Denman's 
opinion  is  removed.  There  have  been 
erroneous  convictions,  the  errors  of  which 
have  been  happily  established,  under  the 
existing  state  of  the  law,  and  lives  saved 
which  might  have  been  unjustly  sacrificed. 
During  the  time  that  Mr.  Wilde,  the  eminent 
solicitor,  (brother  of  the  Chief  Justfee,)  was 
Sheriff  of  London,  he  saved  the  lives  of 
several  persons  who  had  been  convicted  on 
fallacious  testimony,  and  left  for  execution. 
The  details  of  these  remarkable  cases  appear 
in  the  evidence  before  the  Criminal  Law 
Commissioners. 

^  Agun  referring  to  the  language  used  by 
8ir  *  Fitzrov  Kelly,  who  appears  to  have 
satisfied  tne  committee  that  he  had  pro- 


fonndlv  considered  the  aubject,  letns  ask*- 
"If  there  are  these  instances  in  capital 
cases,  where,  npon  the  ahelitest  donbt^  tlie 
point  ought  to  ne  reserved,  how  numerous 
must  be  the  cases  in  which  judges,  however 
eminent,  and  learned,  and  humane,  yet  being 
peremptory  in  their  opinions,  refose  to  re* 
serve  me  point,^-reftise  to  grant  the  q^peal, 
— ^where,  if  the  appeal  were  granted,  it  would 
be  found  that  they  were  cU»rly  wrong,  and 
that  the  parties  had  been  illegally  con- 
victed ?" 

We  find  less  fault  with  Lord  Denman  for 
his  opinions  on  this  subject,  than  for  the 
manner  in  which  he  endeavours  to  aoconnt 
for  the  difierent  opinions  which  prevail 
amongst  the  public,  and  we  have  some 
reason  to  thint,  amongst  the  members  of 
the  legal  profession.  His  lordship  says, 
there  is  undoubtedly  a  strong  desire  for  a 
criminal  appeal  in  some  quarters,  thoi^ 
not,  as  he  believes,  amongst  the  public  at 
large.  He  admits  that  this  desire  arises 
principally  from  the  extreme  horror  felt  at 
the  bare  possibility  of  a  person  suflering 
death,  or  any  other  punishment,  who  may 
not  be  guilty, — a  feeUne  which  he  acknow- 
ledges to  be  most  laudi3>le  and  deserving  of 
every  attention,  although  it  may  lead  to 
excessive  anxiety.  Lord  Denman  then  pro- 
ceeds as  follows : — 

''But  there  are  other  causes  for  the  spread 
of  this  alarm— the  vast  extent  of  the  criminal 
public.  There  are  many  thousands  in  this 
metropolis  who  live  by  cnme,  and  who  have  a 
great  mterest  in  imputinfl%  that  courts  of  justice 
are  often  mistaken.  "Kiese  criminals,  and 
many  who  support  and  prosper  by  them,  are 
possessed  of  no  small  capital,  and  a  certain  sta- 
tion, and  have  the  means  ff  disseminating  thdr 
doctrines.        •  •  •  ♦         • 

I  think  there  is  another  reason  for  the  otUerf, 
which  is  a  great  desire,  I  think,  on  the  part  of 
many  active  and  able  persons  attaekea  to  the 
law,  to  see  a  new  court  and  a  new  course  of 
practice,  which  would  be  popular  and  striking^ 
and  give  a  new  scope  for  tie  diepk^  nf  their 
talents." 

We  confess  we  have  read  this  last  ob- 
servation of  Lord  Denman's  with  consider- 
able pain  and  regret.  It  conveys  an  ilHberal^ 
and,  as  we  believe,  an  unjust  imputation 
upon  the  members  of  a  profession  wfaidi 
we  had  hoped  his  lordsnip  had  known 
better,  and  would  not  have  been  so  ready 
to  disparage.  It  is  scarcely  fair  to  asoibe 
to  the  prevalence  of  selfish  and  interested 
motives,  a  desire  to  render  the  admnustra- 
tion  of  justice  more  satisfactory  and  firee 
from  doubt ;  and  considering  the  compara- 
tive insignificance  in  number  and  influence 
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of  the  penons  '*  attached  to  the  kw/'  who 
oonld  leaaonably  hope  to  find  **  a  new  scope 
for  the  display  of  their  talents*'  in  a  Court 
of  Criminal  Appeal,  we  are  disposed  to  re- 
sard  the  imputation  as  not  only  uncalled 
for,  but  unfounded.  If  personal  imputa- 
tions were  to  be  indulged  in  upon  every  oc- 
casion in  which  questions  of  public  concern- 
ment connected  with  the  administration  of 
iustice  are  discussed,  the  effect  might  be  to 
lower  the  Bench,  as  well  as  the  le^  profes- 
sknir  in  public  estimation. 

So  much  for  Lord  Denman's  evidence. 
The  measure  which,  in  direct  opposition  to 
his  lordship*s  views,  has  obtained  the  sane- 
ticMQ  of  the  legislature,  (11  &  12  Vict.  c.  78, 
printed  ante,  p.  403,)  although  an  amend- 
ment of  the  law,  by  permitting  special  cases 
from  the  Quarter  Sessions  upon  criminal 
trials,  is  essentiaUy  different  from  that 
which  the  advocates  of  criminal  appeal  de- 
sire. The  new  act  does  not  give  a  right  of 
i^ppeal  to  any  party  who  is  a^rieved.  The 
app^  is  in  every  case  discretionary  with 
the  judge,  and  it  is  permitted  only  when 
the  <  judgej  entertains  some  doubt  upon  a 
question  of  law,  and  not  in  cases  where 
there  is  supposed  to  be  a  miscarriage  upon 
matters  of  fact.  The  act  places  the  chair- 
man of  a  Quarter  Sessions  and  the  judges 
of  the  Superior  Courts,  in  this  respect,  on 
an  equal  footing,  by  permitting  the  former 
to  reserve  questions  of  crimimd  law,  upon 
which  doubt  is  felt,  for  the  consideration  of 
the  Court  of  Queen's  Bench.  The  form  in 
which  this  reference  is  to  be  made  from  the 
Sessions  to  the  Queen  s  Bench  is  by  ''  special 
case,"  a  course  of  procedure  neceBsaruy  at- 
tended with  considerable  expense  and  delay. 

We  do  not  anticipate  that  the  stet.  1 1  & 
12  YicU  c.  78,  will  be  attended  with  any 
considerable  practical  benefit,  beyond  the 
assertion  of  the  principle,  that  the  Chair- 
men at  Quarter  Sessions  are  entitled,  in 
cases  of  doubt,  to  the  assistenoe  of  the 
judges  of  one  of  the  Superior  Courte.  The 
question  of  the  right  ot  appeal  in  criminal 
cases  remains  to  be  discussed  and  deter- 
mined upon,  and  it  is  to  be  hoped,  when  the 
subject  IS  again  brought  under  the  consi- 
deration of  me  legislature,  it  will  not  be  as- 
sumed that  either  the  advocates  or  the 
opponente  of  the  measure  are  influenced  by 
unworthy  motives,  and  that  a  question  of  so 
much  public  interest  may  be  determined 
sddy  upon  the  merito. 


OPERATION  OF  THE  STAMP  LAW& 


The  operation  of  the  Stamp  Laws,  in 
exdudin^  evidence,  has  been  productive  of 
much  injustice,  and  it  is  to  be  wished  the 
law  in  this  respect  was  altered ;  but  whilst 
the  law  contmues  the  Courte  are  bound  to 
give  effect  to  it,  and  it  is  desirable  the  pro- 
fession should  be  put  in  possession  of  all  the 
dedsionB  having  a  general  application.  A 
case  of  this  nature  was  ai^ed  and  decided 
in  the  Court  of  Exchequer,  during  the  last 
Term,*  which  demands  an  early  notice- 
In  the  course  of  a  trial  at  Nisi  Prim,  the 
plaintiff  had  occasion  to  put  in  evidence  a 
written  instrument,  purporting  to  be  a  me- 
morandum of  an  agreement,  framed  in  the 
past  tense,  and  in  which  it  was  expressed 
that  A.  B.  had  sold  to  C  D.  all  the  goods, 
stock  in  trade,  and  fixtures  in  a  certain 
shop  for  50/.,  &c.  The  instrument  in  ques- 
tion, when  produced,  bore  an  agreement 
stamp,  but  it  was  contended  it  operated  as 
a  conveyance,  and  ought  to  have  bom  an  ad 
valorem  stamp  of  1/.  10^. 

On  the  part  of  the  plaintiff,  it  was  sub- 
mitted, that  if  it  had  not  been  for  the  in- 
troduction of  the  word  "fixtures"  in  the 
agreement,  it  would  have  required  no 
stamp ;  ^bttt  that  it  was  rightly  stamped, 
not  as  a  conveyance  of  the  fixtures,  but  as 
an  agreement  to  transfer  them ;  for  it  waa 
said  they  were,  like  a  house,  part  of  the  free- 
hold. 

On  the  other  hand,  it  was  contended, 
that  every  instrument  ought  to  be  stemped 
according' to  ite  legal  operation  ;^  and  tnat 
the  instrument  in  question,  although  framed 
in  the  past  tense,  operated  as  a  transfer  of 
the  fixtures,  and  was  not  within  the  exemp- 
tion in  the  Stamp  Act. 

The  Court,  liter  referring  to  the  large 
and  comprehensive  terms  in  the  schedole 
to  the  55  Geo.  3,  c.  189,  under  the  tide 
*' Conveyance,"  &c.,  observed,  that  these 
words  included  not  only  transfers  of  all 
kinds  of  property,  but  any  interest  in,  out 
of,  or  upon  any  property.  That  the  present 
instrument  was  termed  ''a  memorandum," 
made  no  difference,  if  it  operated  as  a  con- 
veyance, and  it  was  immaterial  whether 
the  words  of  the  instrument  were  in  the 
past  or  the  present  tense,  if  the  parties  in« 
tended  the  instrument  to  be  a  record  of  the 
transfer.  It  was  argued  by  the  plaintiff'a 
counsel  that,  so  far  as  related  to  the  fix* 


-  HorqfaU  v.  Key,  17  Law  Jour.  N.  S.  366, 
Exeh. 

*  See  /one*  r.Ryder,  6  Mees.  k  W.  35. 
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torev,  the  inrtrumeiit  could  onfy  operate  ato 
an  agreement  to  permit  the  party  to  enter 
and  sever  the  fixtures,  and  could  not  trans- 
fer the  property  before  severance  from  tho 
sofl.  The  instrument,  however,  was  t!ie 
record  of  the  transfer  of  fixtures,  and 
whether  by  that  was  understood  a  transfer 
of  the  chattels  themselves,  or  only  of  the 
right  of  severance,  it  was  a  conveyance 
within  the  comprehensive  language  of  the 
Stamp  Act,  and  as  fixtures,  thoufjch  chattels, 
are  not  "  goods,  wares,  and  merchandise," 
they  are  not  within  the  exemption.  If  the 
use  of  the  past  tense  prevented  an  instru- 
ment from  being  liable  to  a  stamp  as  a  con- 
veyance, the  Stamp  Laws  might  be  readily 
evaded.  Upon  these  grounds  it  was  held, 
that  the  instrument  in  question  was  not  ad- 
missible in  evidence,  unless  stamped  as  a 
conveyance. 

From  this  decision  four  rules  of  consider- 
able practical  importance  are  deducible: — 
1st,  That  the  true  test  to  ascertain  whether 
any  instrument  is  a  conveyance,  within  the 
meaning  of  the  Stamp  Act,  is  to  consider 
whether,  if  the  subiect-matter  oould  only  be 
transferred  by  writing,  the  instrument  is 
framed  in  such  terras  as  to  transfer  it; 
2ndly,  Thatjixtures  are  not  "goods,  wares, 
and  merchandize,"  any  memorandum  re- 
lating to  the  sale  of  which  is  exempted 
from  stamp  duty ;  3rdly,  That  a  transfer  of 
jfxtures,  although  it  may  not  transfer  any 
interest  in  the  chattels,  at  least  transfers 
the  right  of  severance  to  such  fixtures  as 
are  attached  but  not  part  of  the  freehold, 
and  therefore  operates  as  a  "  transfer  of  any 
right,"  within  the  meaning  of  the  Stamp 
Act.  Lastly,  that  a  memorandum  of  the 
sale  of  "goods  and  fixtum^*  in  the  past 
t^nse,  is  a  record  of  a  transfer,  and  requires 
to  be  stamped  as  a  conveyance. 

It  is  not  suggested  that  these  rules  have 
been  now  established  for  the  first  time,  or 
that  any  of  them  can  be  said  to  be  incon- 
siatent  with  previous  decisions ;  but  they 
are  cleturlv  developed,  and  have  obtained  a 
direct  judicial  sanction  from  the  judgment 
of  Baron  Farke,  in  the  case  of  HorrfaH  v. 
Key. 

NOTICES  OP  NEW  BOOKS. 

The  Mw^  Social,  tmd  Proffnwmt  Duhe§ 
qfjiMomeji9andSoiieii9t^.  BySAMOBi. 
WAftmtN,  Esq.,   F.  R.  8.»  Barrisler-at- 

'  Law.     London  and  Edmbsfgh,    1648. 

•  Blackwood  ft  Sons;  Bemiinff&Co.    Pp. 

'  448.  ^ 

Wm  i^adl^y  asnowiG&  the  puUkatioa  of 


Mr.  Wanoi's  LectniM^  ea  HbtUm^  SocnL 
and  ProlcsakmaL  IhitieB  of  Allorae^  and 
Solicitori,  winch  woe  delivered  in  Tntitf 
Term  kst,  in  the  Hall  of  the  Inoorporated 
Law  Socie^»  They  will  be  wannly  wdr 
corned  by  our  readers  in  geaecal^ond  eipeci- 
ally  by  the  large  dass  of  artided  cieriw 
thnmghout  the  kingAsoa,  and  by  the  selict 
tors  who  have  undertokoa  to  iBstrnct  than 
in  the  duties  of  the  piofeasMMi. 

The  work  eonsprises  mudi  more  thfft 
was  actually  delivered  at  the  Law  Sodety, 
for  the  lectures  there  are  limited  to  an  hov; 
and  it  was  utterly  impostiUe  to  oonpiiae 
all  that  is  now  pnbtished  within  thai  thnc;* 
The  lecturer  also  had  confined  hiinsetf  tn 
four  discoorses,  and  he  necessarily  thesdose 
touched  but  brieiy  on  some  of  the  topaes 
which  are  now  expanded,  and  on  soma 
details  now  given,  which  weia  tktn  vmr 
avoidaUy  omitted.  Many  parts  of  the  bodk. 
therefi>re,  will  be  new  to  those  who  had  the 
advantage  of  hearing  the  leotnrea  deMvnedr 
Many  additional  eases  have  been  referred 
to^ — giving  force  by  example  to  the  doelimea 
enunciated,  and  many  valuable  notes  hate 
been  appended  in  various  parts  of  the  v<k 
lume. 

The  Gonnci],  soon  after  the  eompletion  ot 
the  course,  tendered  their  cordial  thanks,  ea 
behalf  of  the  Society,  to  Mr.  Wairen  for  (an 
they  jnstlv  termed  them)  "  his  hig^y  vn- 
luaUe  and  interesting  ooorse  of  lectarea^ 
And  being  of  opinion  that  tlie  lectores  were 
well  calcdbted  to  maintnin  the  station  ud 
character  of  the  profession,  and  cspedalhf 
to  stimulate  and  beneit  its  yoonger  mem 
bers,  by  aiding  and  directing  their  study  of 
the  law,  and  promoting  honourable  pmctioe," 
the  Council  expressed  their  hope^  ''that 
Mr.  Warren  would  extend  the  benefit  of  the 
lectures  by  an  eurly  publication  of  tbem." 

Mr.  Warren  has  accordingly  carefatty  re» 
vised  his  lectorei^  and  ineorporated  into 
them  all  the  materiab  bearing  on  the  wt^ 
jeet  which  he  had  ooUeeted  during  17  yean 
watchful  observation ;  and  we  are  boand  te 
say,  that  he  has  caixied  his  views  into  rffJMt 
in  the  work  before  us,  in  a  very  eomplcto 
and  masterly  manner.  Tb  tiie  great  and 
powerful  body  to  whom  it  in  prefesatdly 
addressed,  numbering  (as  he  observes)  bi^ 
tween  13^000  and  14j000,-*4adndiag^  ef 
course,  the  same  brandi  of  the  proftsakmai 
Irehmd  and  Scotland,--the  work  cannol  iA 
to  be  highly  interesting.  To  these  the  am* 
thor  might  have  added  the  practitioners  in 
all  the  Colonies  of  the  empire,  who  are  not 
less  interested  in  the  subject,  and  the  artided 
Clerks,  making  the  total  not  less  than 
20,000. 
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'  Mr.  Wanren  states,  HMt  Ae  wt^  is 
offcKc!  in  ft  tspmt  of  isiuioosEf  mns  indepencf* 
enee ;  but  at  the  same  thne  "vvi^  pecoKar 
solicitude,  and  under  an  almost  painful  seise 
of  respoBsibility.  Many  of  the  topics  dis- 
eaased  veered  both  ficoioess  and  delicacy 
in  4lealiDg  with  tfaem,  and  we  ikank  thad 
winkt  paying  merited  rsspec*  ta  the  atatkn, 
eliaraeter,  and  duties  of  the  larger  branch 
ca  trie  profession,  h^  has  not  a  whit  com* 
promised  the  honour  and  independence  of 
his  own. 

There  is  one  poiat  to  wUch  we  would  call 
partioalar  atteation,  aad  which  will  render 
the  wofk  vdndbie  to  aaprafeniooal  reaAetSi 
and  certamly  to  those  who  oontcmplate  ia- 
lapodncing  their  relations  or  connefStiopas  into 
occr  ranks.  Tne  author  has  shown  both  to 
attorneys  and  solicitors  and  their  clients, 
what  are  their  reciprocal  rights  and  duties  : 
"  that  both  parties  are  bound  to  be  honour- 
able, liberal,  reasonable,  and  conscientious 
in  their  pro^DssiaBal  iatereourseaad  dealings 
with  each  other ;  and  that  the  true  interests 
of  the  profession  and  the  public  are  identi- 
cal/* 

We  propose  from  time  to  time,  under 
diatioct  heads,  to  coll  some  of  the  mare  pro 
minent  parts  of  the  lectures^  and  especially 
me  shall  nodoe  the  yarious  instances  either 
of  exoellence  or  defect  whidi  exeaiplify  the 
rales  laid  doPim  by  the  leetaivr,  and  whidi 
wift  serve  as  beacons  to  guide  or  warn  t^e 
fiitnre  adrentnrer  in  the  difficnlt  coarse 
wfiich  he  has  to  steer. 

Amongst  the  brilliant  passages  with  which 
the  lectures  abound,  we  find  the  soundest 
and  most  useful  adyioe,  as  well  to  the  Prae- 
titiaoer  as  the  Student.-— >The  hidden  rocks 
and  qaieksands  of  winch  the  yonag  praeti- 
tbaer  may  be  unaware,  are  here  pointed 
tmt,  and  lights  are  raised  to  warn  him  of 
the  dangers  by  which  he  is  surrounded. 
The  lectures  abound  with  happy  illustra- 
tntioos  of  the  doctrines  propoanded,  and 
strikiBg  eiampks  are  hi^^P^y  iatroduoed, 
-whidi  caoaat  fial  to  impveaa  npoa  the  aw- 
iDOiy  the  inpartmoe  of  the  Isctuver  s  ad- 


%gidatiB9  the  teosn\  FriMa,ib»  ^1^ 

T^orth  Amcneait  Passen^rs,  ib.  $81. 

Crown  and  Governmcfnt  Security,  ib.  600^ 

Oatlis  in  Chancery,  p.  7,  aaUe, 

Stamp  I>uties  AssimilatioBy  p.  8»  emte* 

IVial  of  ControvOTted  EleccioBS,  p.  V^  «nila. 

Removal  of  Aliens,  p.  182,  tnae. 

Annual  Indemnity,  p.  221,  ante, 

Saapeasion  of  Ike  Habeas  Coiyas  Act  (Ice» 
hmd),  p.  9S0,  mute. 

i^Dor  Removal,  p.  298»  oate* 

Commons  Indosure,  p.  324,  ante. 

Game  Certificates,  p.  341,  ante^ 

JoHkt-Steck  €«Mf)aaieai  p.  S57. 

I.AW  of  EleeCioaa,  p.  377. 

Law  of  Bankruptcy,  p.  377. 

Administration  of  Justice  by  Magistrates  out 
of  Sessions,  p.  397* 

AdoDQiuatration  of  Qrimuial  Law,  p.  403. 

Saaaaary  Caavictions  of  Magist?rateB»  p.  4L7* 

Release  of  Bankrapts,  p.  423. 

Evidence  of  Proclamations  of  Fines,  p.  424. 

The  Proteaion  of  Justices^  p.  437, 442i. 

PtorlhaaeatBry  Ekclofs  Ral«»  f».  460. 

Payment  of  Debts  o«a  of  Real  BMate,  p.  W(K 


^fiW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

XV  TBR  aAAT  SB8SION  OF  9AXUJLMLHT, 

Tb%  Statates  effeetiBg  alterations  in  the  Law 
passed  during  the  last  Session  of  Parliament, 
fBQtedia  thn  and  the  pieoe^ng  volume  af 
lbs  Imgd,  Qiieiaav areas  fsUow :— - 

BMaadiiV  Haw  fisr  awAuag  Railaays,  ^ 
L.  O.  SM. 


THfi  LONDON  (cITY)  SMALL  DEBTS*  ACT,l84&. 

11  &  12  Vict.  c.  152. 

An  Act  to  amend  the  Act  for  the  move  easf 
Recovery  of  Small  Debts  and  Demands 
with'm  toe  City  of  London  and  the  Liberties 
thereof.  [31st  August,  164S.] 

1.  10  ^  11  Viett.  c-  71.— ^Psrtie*  k&vmg  ob*- 
tmmd  OH  wmmUitfied  ^sd^aieiit  may  obtain,  a 
«anMioa#  am  ekarffe  o//rs«l— Whteeas  aa  adl 
was  passed  ia  the  Sesa»aof  Pariiataeat  hoMca 
in  the  10  &  1 1  Vkt,  mtitatod  *"  An  Act  for  the 
more  eas^   Reco^iery   of  Small    CMits   and 
DeaniDds  wkkia  tiic  City  of  London,  and  dn 
Liberties  thereof :"  aad  adieiea  doate  hmt 
arisen  whether  paities  wko  have  abuaned  a 
jttdgiaeiA  or  Older  ia  the  Sfaariii'  Ca«rt  of  iIr 
City  of  Loodoa,  nader  the  powers  af  the  s«l 
act,  for  the  paymeat  of  Say  Mtardsmaffesar 
co8t8»  wfaach  judifineat  or  oi#er  sbaH  aet  la 
sattsfiei,  eaa  ohtaia  a  sataiaeaB  ftoni  the  smb 
CoQrt,reqiiirin|(theappeaianreia  suchCaaA 
of  the  party  ap[«BSl  wkaasaeh  foAgmtmi  Htr 
oadershaU  hava  beea  obiHned»  so  that  mA 
party  any  be  enaiiaed  hefora  tlie  jadfe  of  the 
eaag  Caart  of  aad  qui  a  1 1  iiiag  aam  aniatiafied 
jadgment  oe  order,  and  j^oeeedin^s  had  thsM- 
oa»  as  in  die  said  act  is  peanded :    Mi^^  it 
tfaenfere  please  yoor  Mayssty  that  it  aoy  be 
eaacaed;  aad  be  it  ^BKted  by  die  aaewTs 
most  exosileat  Msyesty,   by   and   adtb  the 
adsks   aad  cannat  at  «be  Lsf^  sp 
aad  tenpoial^aad  €caaaHm»ia  this  . 
.parilBMat  asaeoihledv  aad  by  the  aalhwil/af 
I  the  sMe^  That  k  shatl  U  katfal  ftr  say  party 
\Mm  h»  ahtraaiajadiisaaiaaraiidicialbe 
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Sheriffs'  Gonrt  of  the  City  of  London  under  the 
powers  of  the  said  act  for  the  paynoent  of  any 
debt  or  damage  or  costs,  which  indgment  or 
order  shall  not  be  satisfied^  to  obtain  a  snm- 
mons  from  the  same  Court,  in  case  the  party 
against  whom  such  judgment  or  order  shall 
have  been  obtained  shall  then  dwell  or  carry  on 
his  business  within  the  City  of  London,  or  the 
liberties  thereof,  such  summons  to  be  in  such 
form  as  shall  be  directed  by  the  rules  made  for 
regulating  the  practice  of  such  Court,  and  to 
be  served  personalljr  upon  the  person  to  whom 
it  is  directed,  requiring  him  to  appear  at  such 
time  as  shall  be  directed  by  the  said  rules  to 
answer  such  things  as  are  named  in  such  sum- 
mons ;  and  if  he  shall  appear  in  pursuance  of 
such  summons,  he  may  be  examined  upon  oaUi 
touching  his  estate  and  effects,  and  the  manner 
and  circumstances  under  which  he  contracted 
the  debt  or  incurred  the  damages  or  liability 
which  is  or  are  the  subject  of  the  action  in 
which  judgment  has  heea  obtained  against 
him,  and  as  to  the  means  and  expectation  he 
then  had,  and  as  to  the  property  and  means  he 
still  hath,  of  discharging  the  said  debt  or 
damages  or  liability,  and  as  to  the  disposal  he 
may  have  made  of  any  property ;  and  the  per- 
son obtaining  such  summons  as  aforesaid,  and 
all  other  witnesses  whom  the  judge  shall  think 
requisite,  may  be  examined  upon  oath  touching 
the  inquiries  authorized  to  be  made  as  afore- 
said :  and  the  costs  of  such  summons,  and  of 
all  proceedings  thereon,  shall  be  deemed  costs 
in  the  cause. 

2.  Power  of  commitment, — ^And  be  it  enacted. 
That  if  the  party  so  summoned  shall  not  attend 
as  required  bj  such  summons,  and  shall  not 
all^  a  sufficient  excuse  for  not  attending,  or 
sluJl,  if  attending,  refuse  to  be  sworn  or  to  dis- 
close any  of  the  things  aforesaid,  or  if  he  shall 
not  make  answer  touching  the  same  to  the  sa- 
tisfaction of  the  judge,  or  if  it  shall  appear  to 
such  judge,  either  by  examination  of  the  party, 
or  by  any  other  evidence,  that  such  party,  if  a 
defendant,  in  incurring  the  debt  or  liability 
which  is  the  subject  of  the  action  in  whicn 
judgment  has  been  obtained,  has  obtained  credit 
from  the  plaintiff  under  false  pretences,  or  by 
means  of  fraud  or  breach  of  trust,  or  has  wil- 
fully contracted  such  debt  or  liability  without 
having  had  at  the  same  time  a  reasonable  ex- 
pectation of  being  able  to  pay  or  discharge  the 
same,  or  shall  have  made  or  caused  to  be  made 
any  rift,  delivery,  or  transfer  of  any  property, 
or  shall  have  charged,  removed,  or  concealed 
the  same,  with  intent  to  defraud  his  creditors, 
or  any  of  them,  or  if  it  shall  appear  to  the  satis- 
faction  of  the  judge  of  the  Court  that  the  party 
so  summoned  has  then,  or  has  had  since  the 
judgment  obtained  against  him,  sufficient 
means  and  abilitv  to  pay  the  debt  or  damages  or 
costs  so  recoverea  against  him,  either  altoge^er 
or  by  any  instalment  or  instalments  which  the 
Court  shall  have  ordered,  and  if  he  shall  refuse 
or  neglect  to  pay  the  same  as  shall  have  been 
so  ordered,  or  as  shall  be  ordered  pursuant  to 
the  power  in  the  said  recited  act  provided,  it 
•hall  be  lawful  for  such  judge,  if  he  shall  *»«««^ 
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fi^  to  order  that  any  such  parW  may  be  com- 
mitted to  soma  ^1,  house  of  eorreetion,  o^ 
other  prison  withm  the  Qty  of  London,  or  die 
liberties  thereof,  for  any  poriod  not  exceeding 
40  days. 

3.  Bhwrt  fif2ef.— And  be  it  enacted.  That  ia 
citing  this  act  in  other  acts  of  parliament  and 
in  legal  instruments  and  proceedings,  it  shall 
be  si^cient  to  use  the  expression  *'  The  Lon- 
don (City)  Small  Debte  Act,  1848,''  and  in 
citing  the  said  recited  act  it  shall  be  suffideot 
to  use  the  expression  "The  Lond(m  ((^) 
Small  Debts  Act,  1847." 

4.  Prootftoiit  of  former  act  extended  to  this 
act, — ^And  be  it  enacted.  That  the  said  recited 
act,  and  all  the  powers  and  provisions  theran 
contained,  shall,  so  far  as  the  same  are  appli- 
cable, extend  to  this  act  as  fnlljr  and  effiBCtnally 
as  if  the  same  were  re-enacted  in  this  act,  and 
the  said  recited  act  and  this  act  shall  be  con« 
strued  together  as  one  act. 

5.  P«6/ic  ae/.— And  be  it  enacted.  That  this 
act  shall  be  a  public  act,  and  shall  be  judidany 
taken  notice  of  as  such. 


DBAINAOB  CBftTIFICATBg. 

11  &  12  Vict.  c.  119- 

An  Act  to  simplify  the  Forms  of  Certifi- 
cates under  the  Act  authorisuig'the  advance 
of  Money  for  the  Improvement  of  Land  by 
Drainage  in  Great  Britain.  [Sept.  4, 1848.J 
1.  9  *  10  Vict.  c.  101.— 10  4- 11  Ftc#.  c.  11. 
— Lands  in  second  and  subservient  eert^ictttes 
may  he  specified  hy  refertnee  to  the  first, — 
Whereas  an  act  was  passed  in  the  Senon  of 
Parliament  holden  in  the  9  &  10  ITicL,  indtoled 
"  An  Act  to  authorise  the  Advance  of  Public 
Money  to  a  limited  Amount  to  raomote  the 
Improvement  of  Land  in  Great  Britain  and 
Ireland  by  Works  of  Drainage,"  and  the  said 
act  was  explained  and  amended  by  an  act  of 
the  last  Session  of  Parliament :  And  whereas, 
doubts  have  been  entertained  whether,  in  cases 
where  more  than  one  certificate  for  an  advance 
is  issued  in  respect  of  the  same  provisional  cer- 
tificate under  the  said  acts,  the  spedfications  of 
the  lands  should  not  be  repeated  in  full  in 
every  such  certificate,  it  is  expedient  that  the 
provisions  of  the  said  acts  as  to  such  certifi- 
cates of  advance  should  be  amended  and  ex- 
plained as  hereafter  mentioned :  Be  it  enacted 
and  declared,  therefore,  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  parliament  assembled, 
and  by  the  authoritv  of  the  same.  That  where 
more  than  one  certincate  for  an  advance  under 
the  said  acts  or  either  of  them  shall  be  issued 
in  respect  of  the  works  referred  to  in  the  same 
provisional  certificate,  it  shall  not  be  necessaij 
in  the  second  or  any  sabsequent  certificatB  fbr 
an  advance  in  respect  of  such  works  to  specify 
the  land  in  respect  of  which  such  adviDoe  is  to 
be  made,  except  by  way  of  reference  to  the 
specification  in  the  first  certificate  of  advance 
as  hereinafter  mentioned,  but  it  shall  be  suffi* 
dent  that  such  second  and  every  stdMaqocnt 
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certificate  shall  certify  that  the  land  to  be 
charf];«d  in  respect  of  the  advance  under  such 
certificate  is  the  land  which  is  specified  in  the 
first  certificate  of  advance  in  respect  of  the 
works  referred  to  in  the  same  provisional  cer- 
tificate, and  shall  state  the  date  of  such  first 
certificate,  and  the  sum  which  the  Commis- 
sioners shall  have  therein  certified  should  be 
issued. 

2.  CommUsumerM  with  approval  of  Treatury 
may  cancel  certificates,  *c. — And  be  it  enacted, 
That  it  shall  be  lawful  for  the  Commissioners, 
where  they  shall  think  fit,  with  the  approval  of 
the  Commissioners  of  her  Majesty's  Treasury, 
notified  by  one  of  their  secretaries  by  any  me- 
moFandom  in  writing  under  the  seal  of  the 
Commissioners,  to  cancel  any  certificate  for  an 
advance  under  the  said  acts  upon  which  no 
advance  shall  have  been  actually  made,  and 
thereupon  such  certificate  shall  be  wholly  void ; 
and  it  shall  be  lawful  for  the  Commissioners  to 
proceed  as  if  no  such  certificate  had  been  made 
or  issued. 

3.  JVhere  cancelled  certificate  shall  have  been 
registered  in  Scotland,  Commissioners  to  deliver 
a  memorandum  of  cancellation,  which  shaU  be 
registered,  ^c.  —  Provided  always,  and  be  it 
enacted.  That  where  any  such  certificate  which 
shall  have  been  so  cancelled  as  aforesaid  shall 
have  been  re^pstered  in  the  General  or  Particu- 
lar Register  of  Sasines  in  Scotland,  the  said 
Commissioners  shall  and  may  deliver  to  the 
owner  of  the  lands,  or  the  party  to  whom  such 
certificate  so  cancelled  as  aforesaid  was  granted, 
or  other  party  interested,  a  duplicate  of  the 
said  memorandum  of  such  cancellation,  and 
such  owner  or  party  shall  cause  the  said  me- 
morandum to  be  duly  registered  in  the  General 
or  Particular  Register  of  Sasines  in  which  such 
cancelled  certificate  was  registered,  and  the 
keeper  of  such  register  is  hereby  authorised 
and  required  to  register  the  same  accordingly, 
and  to  grant  an  indorsement  on  the  said  me- 
morandum, certifying  that  the  same  had  been 
duly  registered. 

4.  liis  act  and  recited  acts  to  be  one— And 
be  it  enacted.  That  this  act  and  the  said  re- 
cited act  shall  be  construed  together  as  one 
act. 

5.  Act  mag  be  amended,  Sfc, — And  be  it 
enacted.  That  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  the  present 
Session  of  Parliament. 


TAXES  ON  JUSTICE. 

PtTRCHASE    OF    CHANCERY    COMPENSA- 
TIONS. 

One  of  our  Correspondents  lately  made 
an  important  suggestion,  which  we  hope 
win  not  be  lost  sight  of,  in  order  to  relieve 
the  present  unfortunate  Suitors  in  Chancery 
from  the  imposition  of  70,000/.  a-vear,  for 
the  payment  of  compensations  on  abolished 
offices.    Admitting  (that  which  so  many 


stoutly  deny)  that  the  compensation  is  right 
in  amount,  the  hardship  is  palpable,  of 
throwing  the  whole  burden  on  tne  suitors  of 
the  present  generation.  Our  Correspond- 
ent's statement  and  recommendation  are  as 
follow : — 

''The  Suitors'  Fund  arising  from  unclaimed 
dividends,  amounts  to  3,000,000/.  Some  part 
of  this  fund  might  well  be  employed  in  buying 
up  the  compensations  awarded  for  abolished 
offices.  The  parties  entitled  to  the  compensa- 
tions will,  no  doubt,  readily  assent  to  reason- 
able inquiry  at  the  Treasury,  or  at  all  events, 
let  the  30,000/.  a  year  of  the  surplus  dividends 
arising  from  the  3,000,000/.  be  employed  in 
the  relief  of  the  present  suitors.  Why  should 
the  burden  of  these  compensations  fall  entirely 
upon  die  suitors  of  the  present  day,  instead  of 
being  distributed  over  a  period  of  sufficient 
extent  to  render  the  burden  light." 

TESTIMONIAL  TO  THE  LATE 
LORD   CHIEF  JUSTICE  TINDAL, 

We  recentlv  noticed  the  public  meeting 
at  Cheimsforci,  to  raise  a  Testimonial  of 
respect  to  the  late  Chief  Justice  Tindal. 
Several  able  addresses  were  delivered  on  the 
occasion,  in  the  course  of  which  some  in- 
teresting statements  were  made  relating  to 
the  charactef  of  the  much-respected  and 
eminent  judge,  and  our  readers  will  no 
doubt  approve  of  our  recording  in  our  pages 
the  following  extracts  from  the  report  of 
the  meeting : — 

The  Rev.  C.  A.  St,  John  MUdmay,  who  pre- 
sided, said,  *'  It  was  amongst  the  first  notice- 
able events  when  I  came  to  this  parish,  to  see 
the  very  remarkable  interest  expressed  by  the 
town  on  the  first  occasion  of  the  Lord  Chief 
Justice  Tindal  coming  to  preside  at  the  assizes : 
I  was  then  too  little  acquainted  with  his  charac- 
ter, and  the  feeling  and  admiration  of  his  towns- 
men, to  know  fully  what  that  meant — I  might 
think  that  it  applied  to  his  high  legal  position, 
but  as  I  have  since  learned  he  had  worked  his 
way  to  the  hearts  of  the  inhabitants  and  the 
gratitude  of  the  town  bv  his  highly  christian 
character. — [Cheers.]  It  has  often  been  said, 
that  Christianity  is  part  and  parcel  of  the  law  of 
the  land;  i^nd  I  thmk  if  ever  there  was  a  man 
competent  to  administer  the  law  with  a  full  re- 
ference to  the  highest  duties  of  Christianity,  it 
was  the  Lord  Chief  Justice  Tindal.  We  all 
felt  nut  only  that  the  mere  technicalities  of 
the  law  were  safe  in  his  hands,  but  the  highest 
interests  of  the  country,  the  administration  of 
so  much  of  religion  as  must  belong  to  the  law, 
were  safe,  presiding  as  he  did  with  the  clearest 
understanding  of  what  was  due  to  the  religious 
opinions  and  the  christian  consistency  of  all 
parties.— [Cheers.]  I  may  also  be  permitted  to 
say,  being  as  it  were  the  official  advocate  of  the 
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chanties  in  this  parish,  I  feel  I  maj  zepresent  the 
gratitude  of  those  charities  for  nis  ready  sup- 
port of  them  ton  dl  ocoasiooa :  periiaps  there 
M  no  one  kno^trs  so  much  of  his  charities  in  this 
lown  .as  I  do  myself;  and  I  can  bear  testimony 
that  his  hand  was  aJways  open  to  support  iht 
charities  of  the  town.  Allow  me  to  say,  that  I 
do  not  think  this  a  meeiinfir  due  aLone  to  the 
memory  of  the  Lord  Chief  Justice,  but  due  also 
to  those  who  come  alter  him,  and  that  we  are 
testifying  lo  succeeding  genertttions  that  w« 
approre  of  the  highly  reUfftous  and  moral  cha- 
racter that  distinguished  him,  of  which  he 
imbibed  the  elements  in  this  place,  and  which  I 
must  say,  s^  marks  the  legal  school  of  this 
town — that  we  desire  when  our  yowsg  men  are 
lamiched  into  life,  diey  should  feel  that  the  re- 
spect and  esteem  of  their  fellow-townsmen  is  to 
be  earned  by  attention  to  these  duties,  as  much 
as  by  success  in  the  duties  of  their  profession — 
we  desire  they  should  eee  that  one  of  the  highest 
positions  of  this  land  was  attained  by  a  man  as 
eminent  for  his  christian  character  as  for  his 
legal  attainments." 

The  following  are  from  the  speeches  of 
three  of  the  eminent  solicitors  of  Chelms- 
ford : — 

Mr,  JR.  Barihtt,  aoMsgtt  other  observalaMis, 
aaid,--«'Tbe  Ch«rmaii  has  alluded  to  the 
Christian  character  of  the  late  Chief  Justice, 
and  as  a  man  of  the  law  I  may  be  allowed  to 
refer  to  him  as  the  most  eminent  of  the  day  as 
a  constitutional  lawyer,  who  always  in  all  his 
judgments  supported  the  conslatution  of  his 
country,  so  as  to  secure  for  himself  the  ad- 
miration of  all  who  heard  or  who  read  his 
judgments.— [Cheers.]  As  an  old  inhabitaiit. 
I  feel  there  are  none  amongst  us  who  do  not 
feel  pride  in  the  honour  of  Chelmsford  hating 
been  the  birth-place  of  such  a  man.  I  am  sure 
that  there  are  none  here  but  who  must  feel  a 

Eride  in  being  an  inhabitant  of  that  town  which 
as  given  birth  to  Lord  Chief  Justice  Tindal,  and 
none  who  do  not  desire  that  the  memory  of  that 

Sreat  man  should  be  perpetuated  and  carried 
own  to  posterity,  to  their  children  and  their 
children's  children, — acting,  as  I  have  no  doubt 
it  win,  as  a  stimulus  to  their  exertions,  to  their 
hopes,  andjto  their  ambition ; — showing  them, 
that  by  pursuii^  the  same  persevering  course, 
and  mamtaimng  the  same  unblemished  cha- 
racter, they  may  attain  to  honours  like  those 
which  Lord  Chief  Justice  Tindal  wrought  out 
for  himself. — [Cheers.]  And  may  we  not  hope, 
with  this  before  them,  that  many  who  now, 
perhaps,  appear  to  have  little  nght  to  look 
forward  to,  or  to  hope  that  they  may  attain, 
audi  honours  as  he  attained,  will  find  it  an  en- 
couragement to  them  when  they  see  that  Lord 
Chief  Justice  Tindal  in  his  youth  had  as  little 
jbopeor  expectation  that  he  should  be  elevated 
to  the  high  situation  of  Lord  Chief  Justice  of 
the  Common  Pleas,  as  any  one  here,  or  the 
children  of  any  one  herop  iBut  he  maintained 
that  character  we  should  always  wish  to  see 
maintjdsed— lowing  that  it  is  only  by  pur- 


suing the  same  Chriatian  course  to  whidi  the 
C^hairraen  has  adverted,  that  odurs  may  hope 
to  secure  the  aame  success,  and  the  esteem,  re- 
spect, and  admiration  of  their  fellow  townsmen ; 
for  it  was  not  only  his  talents,  but  his  really 
Christian  character,  and  hie  desire  to  do  afi  thai 
shoidd  be  done  by  a  Christian  man,  that  secured 
for  him  aU  that  respect  and  veneration." 

Mr.  Thomas  Morgan  G«pp,— "  As  an  alhinoii 
has  been  made  to  me  as  an  inhabitant  of  dua 
place,  I  cannot  refrain  from  giving  the  mectiBg 
an  anecdoteof  the  Chief  Justice,  which  redoonds 
to  his  honour  and  credit ;  esperailly  as  we  htn^ 
many  of  the  fair  sex  here,  they  will  be  delighted 
to  hear  that  the  Lord  Chief  Jnstice,  as  anny 
eminent  men  have  done,  acknowledged  '  I  o^pe 
an  to  my  mother.*— [Cheers.]  I  think  we  who 
have  had  the  paternal  care  bestowed  on  us, 
must  all  feel  that  if  the  mother  does  her  doty, 
the  child,  if  he  has  anytbmg  in  him,  most  tmu 
out  what  we  all  wish— if  she  sows  the  good  seed 
on  a  good  soil  it  must  lead  to  an  abundant  har- 
vest.— [Cheers.]  From  my  acquaintance  with 
the  Lord  Chief  Justice  and  his  ftonily,  I  am 
perhaps  enabled  to  say  more  ^mn  mmy,  and 
another  aiiecdote  I  would  wish  to  relate  is  this 
— when  I  had  the  honour  and  pleasure  of 
walking  or  riding  with  him  in  this  town  as  « 
judge,  if  we  met  any  one  he  thought  he  ought 
to  know,  he  never  liked  to  paae  Imn  wiliiout  r^ 
cognition — ^if  a  gentleman  met  him  and  bowed, 
and  I  afterwards  iitformed  him  who  he  was,  the 
Lord  Oiief  Justice  would  say,  •  why  did  not 
jron  tell  me  who  it  was,  for  I  cannot  Iwr  pass- 
ing in  that  way  any  one  I  ought  to  know  ;*— 
and  this  shows  that  though  he  was  a  great  man 
he  did  not  wish  to  forget  his  old  friends.— 
[Cheers.]  The  chahman  has  alluded  to  his 
charities,  and  in  connexion  with  them  I  wiD 
mention  an  interesting  circumstance — ^I  was  one 
of  those  who  had  the  mdancboly  satiefiictioa  of 
following  his  remains  to  the  grave,  and  on  thai 
occasion,  on  going  from  Bedford  Square  to 
Kensal  Green,  a  long  distance,  we  obsuiul 
many  persons  who  appeared  to  he  strangen ; 
when  we  arrived  at  Kensal  Green,  we  observed 
them  under  great  fedings  of  sorrow,  and  it 
turned  out  that  these  wc^  persons  who  had 
been  recipients  of  his  bounty,  and  who  had 
been  relieved  by  his  diatity  during  hii  fife." 

Mr.  Veiey . — ^  I  have  a  motios  to  propese^ 
and  I  am  happv  to  address  a  few  words  to  te 
meeting,  for  I  oelieve  I  am  the  only  aseaba' 
of  the  legal  profession  here  who  was  educated 
at  the  Grammar  School  which  has  been  alluded 
to,  and  my  oh)  master,  Mr.  Roherts,  used  to 
say  to  me  and  others,  'Lord  Chief  Justice 
Tindal  was  educated  here,  and  I  hope  many  of 
you  will  follow  his  example ;'  and  I  beg  to  ex- 
press a  sincere  hope  that  that  school  will  torn 
oat  many  boys  mawill  rise  to  eminenes  in 
this  kingdom.  I  wish  also  to  bring  hstes  tbk 
raeetiag  an  anecdote  of  the  ktfe  Lsrd  Chief 
Justice  TindaL  I»  with  others,  took  great 
interest  in  St,  John's  Churchy  Monlsham,  and 
we  addressed  a  letter  to  Lord  Cfuef  Josfioe 
iiudal,  from  whom  we  had  an  eaeeodu^py 
kind  Te|rty,  and  he  gW9  us  ns  Iss^  a  osMin* 
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bution  as  any  one,  with  the  exception  of  two 
individuals.  He  also  said,  *  If  you  want  more 
come  10  me  and  you  shall  have  it.'  Unfor- 
tunately before  we  made  up  our  accounts  he 
was  taken  hence;  but  his  son  gave  as  a  second 
subscription." 

The  Reverend  Chairman,  at  the  oon- 
clusion  of  the  meeting,  observed  that  they 
felt  for  the  Lord  Cliief  Justice  as  a  towns- 
man, for  really  there  had  not  been  such  a 
man  on  the  bench  sinoe  the  days  of  Sir 
Matthew  Hale,  as  to  Christian  character, 
and  it  must  be  a  matter  of  pride  that 
Chelmsford  had  produced  a  name  that 
would  go  down  to  posterity  by  the  aide  of 
such  a  man  as  Sir  Matthew  Hak. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 


SPOILED   STAMPS. 

Every  professional  man,  without  exception, 
is  constantly  complaining  with  regard  to  spofled 
stamps,  which  is  a  subject  of  equal  annoyance 
and  loss  to  the  profession,  with  very  little,  if 
any,  disposition  in  the  authorities  to  facilitate 
their  allowance. 

In  truth,  in  many  cases  the  refusal  to  allow 
them  is  anything  but  honest  and  fair.  In  too 
many  cases  no  inconsiderable  doubt  exists  at  to 
the  proper  stamp,  and  on  inquiry  at  the  Stamp 
Office  yon  are  often  left  to  your  own  discretion. 

But  the  greatest  hardsiiip  arises  when  a  deed 
is  executed  on  an  improper  or  insufficient 
stamp,  llius,  an  agreement  for  a  mortgage 
has  a  35s.  stamp  affixed ;  it  is  found  one  of  5/. 
is  proper,  but  tne  commissioners  will  not  allow 
the  35*.,  although  they  will  affix  the  51.— this 
is  a  crying  evil  and  n^onstrous  injustice. 

Thus,  for  securing  by  way  of  mortgage 
4,000/.,  an  8/.  stamp  is  affixed,  whereas,  by  an 
oversight,  the  security  as  unlimited,  a  SO/, 
stamp  becomes  necessary,  which  can  only  be 
obtained  on  submitting  to  be  mukted  in  the 
loss  of  that  for  8/.  Cannot  power  be  given  to 
the  commissioners  to  remedy  this  ? 

A  LotBR. 

SALARIES   OF   COUmTT   COURT  JUDOBB. 

I  am  strongly  inclined  to  think,  that  the  fix- 
ing of  stipends  of  the  county  judges  at  1,000/. 
a-year,  will  create  an  unpleasant  feeling,  if  not 
something  approaching  a  breach  of  faith.  It 
was  understood  that  their  income  should  not 
be  less  than  1,200/.,  which  to  a  man  of  talent 
and  experience,  is  by  no  means  too  large  an  ia^ 
cenw  ior  the  buainefls  done,  of  which  few  are 
better  able  to  form  an  opinion  than  mjRself, 
hMBring  ior  aaarly  a  quarter  of  a  centary  acted 
as  commissioner  in  a  Court  of  Requests  lor  5/. 
debts. 

A  Solicitor. 


IN   CHAKCSRT. 


I  have  heard  it  frequently  advocated,  that  a 
raduotim  oi  the  number  of  Masters  in  Ordinary 
in  Chancery  woiUd  be  desirable.  I  however 
entertain  quite  a  different  opinion.  On  the 
<M>ntnury,  I -think  a  very  considerable  increase  of 
their  number  would  tend  to  facilitate  and  get 
through  business. 

Their  chief  dterioi  are  vary  handsomely  paid, 
that  is  1»000/.  a-year«  jnst  on  a  par  with  tfaa 
judges  of  the  County  Cowis,— I  meaii  as  to 
salary.  I  doubt,  however,  whether  the  clerks 
do  not,  in  fact,  by  copy-money,  reidise  half  M 
much  more;  at  all  events,  the  subject  is  worth 
investigation,  as  I  see  no  reason  why  the 
poor  copyist  should  be  paid  ^d,  per  foUo,  when 
three  times  that  amount  is  charged  to  the  so- 
licitor. 

Ax  Olp  Practitioner* 

STAMPS  ON  COPYHOLD  CONVEY- 
ANCES, 

In  refersRoe  to  the  observations  in  the  ^(^ 
of  30th  September,  on  this  subject,  and  eon- 
sidermg  the  act  4  &  5  Vict  c.  35, 1  think  it  it 
manifest  that  in  all  cases  in  which  a  lord  or 
steward  admits  a  teiHMt  out  of  Courts  that  auell 
admission  shonld  be  previously  prepared  in 
form  and  signed  by  the  tenant  and  steward* 
It  ia  oimonsly  the  iatantion  of  the  legialaloM 
to  aflS<  the  stamp  on  the  admission,  with  a  view 
to  prevent  fraud,  and  not  on  the  memorandum 
of  admission,  the  latter  of  which  it  would  ha 
equally  improper^  either  to  stamp  or  to  enter 
on  the  Bolls. 

The  Court  Rolls  shmdd  be  a  literal  tnoneript 
of  the  admission,  with  a  short  memorandum 
preceding  it,  tMaa^  that  it  took  place  out  of 
Court  under  the  act. 

I  subjoin  the  form  of  endk  a  memorandums 
and  which  has  been  adopted  by  stewards  of 
great  experience. 

Civifl. 


} 


Be  it  known  thait 

a  tenant  of 


Manor  of 

in  the 

County  of  Surrey.  ^ 

this  manor  having  on  the  clay 

of  184  ,  made  a  suxrender  out 

of  Court,  to  the  use  of  and  his 

heirs ;  the  duly  stamped  memorandum  of  snoh. 
surrender  made  and  signed  at  the  time  on  which 
the  same  parports  to  haw  been,  is  bo#  foitb- 
mth  eotefsd  word  ior  word  in  ibis  book,  con- 
tuning  the  Court  roHs  of  the  said  manor,  ]p«^«• 
suant  to  the  clause  89  in  that  behalf  contained 
in  the  statute  made  in  the  session  held  in  the 
4th  aAd  5th  years  of  the  reign  of  Queen  Tict 
c.  36,  as  follows,  (that  is  to  say,) 
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Attoni$yi  to  be  Admitted. 


ATTORNEYS  TO  BE  ADMirTED. 

MMaelmae  Term,  1848. 
[Concluded  £rom  oar  bst  Number,  p.  469,  ante.] 


Ctuecii'i  lUn^. 

Clerkt^  Namee  and  Reeidence.  To  whom  Articled,  Aeeigned,  ^c. 

Lowndes,  £dw«rd  Spencer,  Liverpool ;  Doughtj- 

screet;  Keppel-etreet ;  end  Upper  Albuiy- 

streec William  Gaody  Bateson,  Liverpool 

Lewin.  Spencer  Robert,  Duko^treet,  Portland- 
place      • Henry  Lewin»  St.  MartinVplace 

Lowe,  Thomas  Frederic,  32,  Stor»«treet;   War- 
rington   William  Beaumont,  Warrington 

Lucas,  Colston,  S,  Fig-tree-court ;  Long  Asbton   .   Henry  Abbot,  Long  Athton 

Lawson,  John  Mair,  £,  Montague-street,  Russell-     John  Nicboletts,  South  Petherton;    Henry  Hilly 

square ;  and  South  Petherton  .        .        .  Great  Jame«-8treet 

Looker,  John  Billingsley,  82,  Farringdon-street     .    John  Looker,  Oxford 
Ley,  William  Merriman,  Bishop^s  Stortford    .        .   John  Baron  Bowker,  Bishop's  Stortferd 
Lightfoot,  AUred,  8,  Ciaremont-terrace,  New-road  .  James  Peachy,  Salisbury-square 
Loaden,  Georee,  S8,  Bedford-place  .        .   William  Loaden,  Bedford-place 

Langdon.  William  Spicer,  Crewkeme     .        .        .    William  Sparks,  Crewkerne 
Litde,  G^rge  Hutchinson,  Homington  Crescent  .    D.  Gray,  Lincoln 's-inn-fields;  C.  Clarke,  Lioooln's- 

inn-fields;  J.  Woodcock,  Lincoln's^tnn-fielda 
Haddock,  Charles,  59,  Linooln's-inn-fields ;  Bmns- 

wickTow Alfred  Bell.  Linooln's-inn-fields 

Maroon,  Andrew,  Stafford-place,  Pimlico ;  Bath    .   Robert  Crutwell.  Bath 

Morris,  John  Weston,  Lower  Clapton    .        .        .   Messrs.  Morris,  Stone,  and  Xownson,  Moorgate- 

street- chsmbers 
Middleton,  Willtam  Tym,  Stone     •        .        •        •  John  Tym  Middleton,  Stone 
Merriman,  George  Frederick,   St.  Panl*s-plaee, 

Clapham         •       .        •        •        •       •        .    Beniamin  Field,  LincolnVinn-fields 

Mason,  Joaeph,  York William  Jackman,  York 

Manhall,  John  Thomas,  Beokenham ;  and  Soutb-     H  .£•  Stables,  CopthalUourt ;  R.  Gndsdeo,  B«i» 

ampton-street.  Strand     •        •        .        •       .  ford-row 

NoUe,  Thomas  Shepherd,  EverettFStx«et,  Russell-     Robert  Henry  Anderson,  York  ;  Chailes  Lever^ 

sqnsre ;  and  York  •        .        •        •        •  King's-road,  Bedford-row 

Nelson,  Thomas  James,  24,  Finsbury-cirons  .        •  Willism  Lowless,  Uatton-oourt,  Thx68dneedl»«t. 
Nicholson,    Frederick    William,    10,    Park-road,     Richard  Hutchinson  Nettleship,  15,  Clifford's^inn ; 

Clapham-road;  and  Upper  Kennington-lane    .  Alfred  Jones,  Sise-lane 

Norton,  John,  jun.,  filoomsbury»street,  Bedford- 
square  ;  Breclmock-crescent  ....   Thomas  Pinchard,  Wolverhampton 
Owen,  Thomas,  47,  Walcot^nare,  Lambeth  .        •  William  Jones,  St.  Mildred's-court 
Gates,    Joseph    Henry,  jun.,  4,    Pelham-villas,  • 

Brompton;  Leeds;  and  Milman^treet  .        .   W.  L.  Ford,  Leeds 
Phillips,  George,  56,    Grore-place,   Brompton; 

Gnildford-street ;  Wem ;  and  Shiffnal  •  Henry  John  Barker,  Wem 

Peifcins,    Richard    Wicksted,  2,  Charles-street, 

Oibeon-square ;  and  Wamngton  .        .  Joseph  Wagstaff,  Warrington 

Poole,  Edward,  Kenilworth ;  and  Margaret-street, 

Cavendish-square William  Savage  Poole,  Kenilworth 

Pteson,  Joseph  Willism,  Balham-hOl,  near  Clap- 

ham ;  and  Pancras-lane Alfred  Thomas  Israel  Baker,  Paneras-lan» 

Palmer,  Charlea  Edward,  23,  Wakefield-street, 

Regent Vsquare ;  and  Doncaster  •  .  William  Palmer,  Donoaster 

Parker,  Thomas,  Blaokbam :  and  Kingaland-road  .  P«ter  Ellingthorpe,  Blackburn 
Pickett,  Henry,  15,  Warwick-oourt ;  and  Chapel- 

•treet^jBedford-row Broome  Pinniger,  Newbury 

PUllipa,  Thomas,  jun.,  20,  Featherstone-build- 

ingt ;  and  Plymonth Thomas  Phillips,  sen.,  Plymouth 

Piyne,  Geoige,  Hadleigh      .....    Henry  Ofibrd,  Hadleigh;  John  Firederick  Robinson^ 

Hadleigh 
Peny,  John  Connorton,  2,  SoaMfiet-plaoe,  Cam- 

berwell ;  and  Blandford-terraoe,  Bermondsey  .   Abraham  Cutto,  Bark-street,  Soutbwark 
Pi«ee,  Walter,  25,  Warton-atieet,  Pentonville      •  E,  B.  Garey,  Southampton4»uildings  ;  P.  Siflapesn, 

Bedford-row 
*Preecott,  George  WiUiam,  35,  Charlotte^tieet,     Thomaa  Mortimer  Cleoburey,  50|,  Sukville^trset, 

Wiogton ,  PiccadiUy 

*  This  appliottioB  is  in  the  Common  Pleas. 


AtionejfM  to  be  Admiited.  4S7 

Robinsoa,    Alfred    M.umj,    17,  Orcbtrd-straet, 

Portiiita-M|iiai« Alfred  Robimoii,  17,  Oroliard-Btreet 

Rowley,  L.  Pemberton,  14,  Alfied-etreeC ;  Edg- 

Mtton Jobn  Rawlini,  Binningbtm 

R4)g«n,  Arundel,  24,  Greet  Jemee-street,  Bedford-  Tbomee  Rogers,  joiu,  Reading ;  WilUem  Kingdon, 

row ;  Reeding Bedford-row 

Robinson,  George,  Olney John  Garrard,  OIney 

Rttaaell,  James,  23,  Martin*s-lane,  Cannon-street    .  Robert  Russell,  23,  MartiA*8-lano 
Ray,  Henry  Carpenter,  Iron  Aoton ;  61,  Upper 

Brooke-street Henry  Ray,  Bristol 

Rolt,  Daniel  Bransdon,  3,  Lower  Calthorpe-street  £.  W.  Field,  Bedfbrd-row 

Strong,  Sydney  Gore  Robert,  49,  Jennyn-street ;  Frederic  Page  Keeling,  Colchester ;  Keith  Barnes, 

My  land,  Colchester  ;  Great  Portland-street     •  Spring-gardens 

Sykes,  Thomas,   6,  Hangerford-street,    Strand; 

Sheffield George  Mathewman  Jerris,  Sheffield 

Sharpe.  Gillies  Payne,   59.  LincolnVinn-Beld'a ; 

Wimpole-street Samael  Steward,  59,  LiocolnVinn-fields 

Smith,  George  Moore,  29,  Webb's  County-terrace ; 

Whittlesey John  Peed,  Whittlesey 

Stark,  Alexander,  21,  Spencer-street,  Northamp-  William  Galsworthy,  Poultry ;  Nicholas  Bennett, 

ton-square Furniral's-inn 

Sheffield,  William,  Mare-street,  Hackney       .        .  Isaac  Sheffield,  Old  Broad-street 
Stokes,  John  William  Noble,  1,  Danyers-sfreet, 

Chelsea Charles  Buck,  Preston ;  William  Dickson,  Preston 

Sheard,  Henry,  33,  Pembroke-square,  Kensington  .  Thomus  Parker,  St.  Paurs-churchyard 
ShellT.    Edward  Henry,    13,    Park-place-villas, 

Maida-hill ;  Beccles Messrs.  Bohun  aiid  Rtz,  Beccles 

Smith,  Charles,  8,  Hackney-grore,  Hackney  .        .  Thomas  Beotiey  Hudson,  Finsbnry-place,  South ; 

Thomas  Baker,  34,  Lime-street 

Shnttleworth,  Fsneooberg,  Tottenfaam«green  .        .  G.  A.Crowder,  Coleman-street 

Senior,  Thomas,  Wake6eid Henry  Brown,  Wakefield 

Stark,  Robert  Mosley,  8,  HaUifoid-street,  Isling- 
ton;  and  Wakefield        J.  M.Jansoo,  Wakefield. 

Sannders,  T.  J.  Goulding,  20,  Ely-phMse ;  West 

Lodge,  Hammersmith Thomss  Saunders,  Guildhall 

Sawbridge,  Charles,  17,  Lower  Park-street,  Is-  John  Wauon,  jun.,  Henrietta-street;    J.  Watson, 

lington Wood-street 

Sayage,  Robert,  jnn.,  11,  Montagne-pkMe,  Rnssell- 

aqnare F.  Broderip,  New-square,  Lineoln*s-inn 

Thnzafield,  John  Hunt,   5,  St.  James's-terraoe, 

Camden-town  ;  Wednesbury  •  Charlea  Hunt,  Wednesbnry 

Tomlin,    George    Taddy,    36,   Sidmouth-street, 

Regent's-sqnaie;  Canterbury  .        .  George  Farley,  Canterbury 

Toynbee,  Samuel,   26,  Albert-street,  RegentV 

park  ;  Boston John  Boyfield  Millingtoo,  Boston 

Taylor,  Richard  James,  35,  Poultry;  and  Dorstin-  Edward  Pritchard,   Hereford;    James  Robinson, 

house,  near  Leominster  ....  Queen*s-street-plsce 

Turner,  Jas.  Auguatus,  37,  Queen-square;  and  Abraham   Turner,   Taunton;   T.  H.  Strangways, 

Staplegrore KingVroad 

Tylee,    Henry,   14,    Essez-atreet,    Strand;    and 

Southampton H.  W.  Moberfy,  Southampton 

Thornton,  Henry  Austndia,  3,SouUiampton-plaoe, 

Camberweli G.  A.  Crawley,  Whitehall-place 

Townaon,  John,  4,  Great  Percy-street,  Pentonrille; 

and  Kirkby  Lonsdale Thomas  Eastham,  Kirkby  Lonsdale 

Tomkin,  Alfred  Royce,  2,  Regent*s-place,  West, 

Regent*s-sausre ;  Ipswich      ....  George  Josieljm,  Ipswich 

Tilsley,  Edward  Hugh,  Vassal-road,  Brixton  •  Thomas  Bristow  Young,  New-inn 

VaUotton,  Theodore  James,  2,  Hyde-park-gate, 

Kensingtoa-gora •  Frands  Philip  Hooper,  Sackville-street 

Varitj,  AlphoBso  Rowland,  8,  BockinghanHitreet,  Matthew  Dawe8,Bolton-le-Moors;  Charlea  Fletcher 

Btnnd ;  Snaresbrook Skirrow,  Bedford-row 

Walton,  Lanndy.  Tottenham  .        .        .        ,  Stephen  Waltera,  Basinghall-street 

Ward,    Frank    Carendish,    22,    Newland-street,  Peter  Haydock,  Preaton ;    Robert  George  Clarke, 

Eoston-square;  Coleahill-street,Pimlioo  Crareo-atreet 

Williuns,  George,  Bristol Edward  Clark,  Bristol 

Wilson,  Thomas,  Maida  HiU,  West  .  Joseph  Briggs  Dickson,  PMaton ;  Thomas  Wright 

Nelson,  Gresham-plaoe 

Wright,  Joseph,  Doocaster    .....  Thumas  Blackwell  Mason,  Doneaster 
Wairen,  Robert,  jun.,  87,  Gloucester-place,  Port- 

man-squars William  Mark  Fladgate,  43,  Craren-street 

Williamson,  Jamea,  jun.,39,  Hnnter^street,  Bruns- 
wick-square    James  Williamson,  10,  Gvtat  James -street 

WaUis,  John  Chapman,  2,  King-street,  Portman- 

•qoaie;  Bristol Brooke  flflntb,  Bristol 


4B8-  Attorneys  io  he  Admiii^.^-^upeflot  Courts:  RoUs.-^Viee'Chtmeelhr. 

Watkins,    Thomas    I'owall,     19,   Harpur-street ; 

Worcester      .        .         .....  ChadM  Bedford,  Worcester 

White,  Alexander  Miller,  Clapham;  Bromptoa; 

Colchester Henrjr  Griffin  Dean,  Colchester 

Woodley,    Charles     Henrjr,    f8,    Bedford-row ; 

Tei^nmouth John  Whidhorne,  Teig^modth 

Warrall,  Frank,  41,  Great  Jamas-street ;  Glengall- 

grove ;  and  Bernard-street      .  .        .  J.  R.  Hush,  18,  Austin-Friars 

Added  to  the  lAst  pwsuant  to  Judges'  Order. 

Bennet,  William,  juo.,  Chapel-en-Ie-Frith ;   and  W.   Beonet,   Chapel-en-le- Frith ;    C  fl.   Wood, 

Manchester Maachestar 

Grazehrook,  Henry  Goodwin,  Chertsey  .         •  D.  Grazehrook,  Chertsey 

Harrison,  Edwin  Albert,  Trafalgar-terrace;   and 

7  &c  18,  Blenheim -terrace,  De  Beauvoir-square  .  Alezaader  Harrison,  BirminghaaL 

Hicks,  William,  14,  Bedford-street.;  and  Hertford  .  Philip  Longmore,  Hertford 

Nisbett,  Archibald,  West  Brixton  .        .        .  Thomas  Graham,  MitrQ-OQOCt-chambers 

Piper,  George  Harry,  Ledbury       ....  Thomas  Jones,  Ledbury 

Rhodes,  Frederick  Jackson.  Market  Rasen    .        .  Thomas  Rhodes,  Market  Rasen 

Stevenson,  Anthony,  19,  Essex-street,  Strand         .  G.K.|^ollock,  Essex-street 

Tucker,  William  Owen  John,  Ley  ton,  Essex  .  W.  O.  Tucker,  Threadneedle^atreet 

Warner,  Charles,  4,  Lower  Caltborp-street,  Red-  Georg*  Lamb,  Basingstoke  and  Odibam ;  WiUittn 

lion-square;  andOdiham        ....  Phelps,  Red-lion-squsre 
Warner,  William  Harding,?,  Millman-street,  Bed- 
ford-row ;  Clapton ;  and  Clapham   .                 -  H.  J.  HarTey,Bntli;  G.Dawe«,ABset«oart 
Wintarbottom,   Lindney    W.,    Cirencester;     and 

Tewksbnry R.  MulUngs,  CireM«ster 


RECENT   DECISIONS   IN   THE  SUPERIOR   COURTS, 

RBPORTJED   BY  BARRISTERS   OF   THE   SEVERAL  COURTS. 


30iaM  Court. 
Yearsley  v.  Budgett,    June  16,  1848. 

PRO    CONFESSO. 

Upon  an  application  for  an  order  to  talte  a 
hill  pro  confesso,  the  Court  requires  evi- 
dence  of  due  tRHgence  in  the  execution  of 
the  writ  of  attachment,  as  well  as  a  return 
of  Don  est  inventus. 

In  this  cause  Mr.  Spurrier  moved  that  the 
bill  might  be  iaikenpro  confesso,  upon  affidavits 
which  stated  the  facts  of  an  attaclunent  against 
the  defendant  having  been  issued  and  placed  in 
the  hands  of  the  sheriff's  officer,  and  of  a  return 
of  non  est  inventus. 

Lord  Lanodale,  however,  refused  to  make 
the  order  without  the  production  of  an  afl^vit 
by  the  officer  chwg^  with  the  execution  of 
the  attachment,  deposing  that  he  had  used  due 
diligence  in  endearouring  to  execute  it. 


Smith  V.  Oliver.    August  9, 1848. 

CONFIRMATION   OF  REPORT.-— OONBVNT. 

Where  all  parties  or^  sui  jurb^  a  report  meqf, 
he  confirmed  hy  content,  and  payment  of 
legacies  ordered. 

In  this  cause,  the  parties  being  all  sui  juris. 
Lord  Longdate,  upon  the  application  of  Mr. 
Forster,  allowed  the  report  to  be  confirmed  bj 
consent,  in  every  respect  except  as  to  three 
legacies,  as  to  which  exeeptwns  lud  been 


taken,  and  an  order  to  be  made  for  tlie  pay- 
ment of  the  other  legacies  as  to  which  no  ex- 
ceptions were  taken,  upon  an  affidavit  that  the 
suras  paid  were  the  same  as  were  reported  to 
be  due. 


PriichardY.Mttrrtty.  July  13,1848. 

ANSWER.  —   EXCEPTIONS       FOR       IW80TFI- 
CIBKCY. — GENERAL  ACCOUNT  OP  ASSETS. 

In  a  suit  against  an  assurance 
by  a  party  entitled  to  certain 
and  who  claimed  a  Hen  on  the  funds  qf  tie 
company  in  respect  ef  other  policies^  the 
company  having  paid  the  sanommt  an  Ae 


policies  due,  and  by  their  antwer 
that  the  phntiff'  had  amy  Hen  in  respect  of 
others,  at  the  same  tisne  statimy  their  fisnmi 
were  ample  to  pay  M  HMHtisef  Held, 
that  the  plaintiff  was  aal  emtitM  io  csM 
for  a  general  account  of  the  assets  of  He 
con^Htny. 

.  A  BILL  was  filed  by  the  mpwsealallya  oft 
person  who  had  effected  two  policies  of  assur- 
ance on  his  life,  in  the  Natkmal  Uoion  Asrer- 
ance  Company  for  9,000?.  and  l,000t,  lor  the 
purpose  of  obtaining  payment  of  the  amouaL 
The  company  at  first  refused  to  pay.  but  sub- 
sequently did  so.  The  bill  also  i£(||ed  thai 
there  were  other  policies  effected  by  the  de- 


Superior  CotHBt  Vki$4a^taitakr.^V^€^KmglU  Bruce. 


oeited,  tnd  it  soufflit  a  Ascovery  of  tiwni, 
ckuming  at  the  same  tine  a  lien  udob  the  fuads 
cC  tbit  compiuiy  in  respect  of  them,  idle^tt|( 
also,  that  Tarious  improper  inTeetmeQta  had 
been  made  of  the  fondB  of  the  eoinpany,  and 
inmetiog  upon  a  &11,  true,  and  particular  ac- 
oomit  of  the  assets  of  the  company.  The  de- 
liBBdants  by  their  answer  denied  that  any  other 
policies  had  been  effected  by  the  deceased,  they 
declared  that  they  then  had  and  always  had 
had  sufficient  assets  to  answer  any  demands 
which  miicht  be  made  upon  them,  and  they  re- 
fused to  give  an  acconnt  of  their  assets.  Ex* 
eeptioQs  were  taken  to  the  answer  by  reason  of 
the  refusal  on  the  part  of  the  defendants  to  give 
an  account.  The  Master  overruled  the  excep- 
tions, and  the  case  now  came  on  on  exeep- 
tions  to  die  Master's  report. 

Mr.  Terreli,  for  the  exceptioBS,  contended, 
that  as  the  plaintiff  claimed  a  specific  lien  on 
the  funds  of  the  company,  he  was  entided  to 
have  an  account  of  such  funds.  In  an  ordi* 
nary  adnunistration  suit,  a  legatee,  for  instanee, 
conld  not  call  for  an  account  where  sufficient 
assess  were  admitted  by  the  answer ;  hot  this 
differed  from  the  ordinary  case,  inasnuaeh  as 
the  plaintiff  sued  on  Ins  own  account  alone, 
and  moreover  was  driven  into  equity,  being 
precluded  from  sumg  the  direolors  personally 
at  law,  by  reasou  of  the  terms  of  the  policies. 

Mr.  James,  contrk,  went  on  the  general  pro- 
position, tisat  where  assets  were  admitted  it 
was  unnecessary  to  set  out  an  account.  Mit- 
ford's  Pleadmg,  4th  edit.  p.  312.  If  the  plain- 
tiff claimed  a  specific  lien  on  the  funds  of  t^ 
company,  why  were  not  all  the  other  holders 
of  p^cies  made  parties  ?  1st  vol.  Daniel  Chan. 
Prac  p.  252. 

The  Viee^ChimoeUor  said,  he  thonoht  the 
proceedings  in  a  case  where  a  Inll  was  filed  by 
a  legatee  were  completely  conclusive  of  the 
proceedings  in  the  present  case ;  and  that  there 
wns  no  necessity  for  the  defendants  to  awe  the 
aooount  reaaired.  The  orcfinary  remedy  in  a 
floit  by  a  legatee  was  a  motion  to  have  the 
mon^  paid  into  €k>urt ;  that  remedy  he  could 
not  give  in  the  present  case,  because  from  the 
answer  it  appeared  diat  whatever  was  due  had 
been  paid;  he  should  therefore  oiernde  the 
cneqitions  with  costs. 

VtcT'Cl^xsiCYtliTr  Sliiig^  ISnttr. 

(In  Bankruptcy), 

Bafparte    Beid,   re  Buckknd.      Wednesday, 
May  3, 1848. 

BQUITABLB      MORT6A6B.  —  LEA8B.  —  PU- 
O&ITY    OF   INCnUBRAHCK. 


A.  B.,  ihe  mtmerefetm  4»greemeMi  for  u  lease, 
depemted  it  wiik  C  D*  4M  o  ssoarify,  -tmd 
^erwmrde  obimuedfrom  the  kseor  m  hmee 
AH  sofMMTMif  diffWrettt  terete  Jvom  taoae  m 
Ifte  ap^emeet.  Upon  the  Imee  hemg 
frmuttd,  A.  B.  depmhed  ihe  eame  with  the 
lesser  us  a  eeounty^andshottljf  t^erwmtdSf 
muder  a  false  pretence,  obtainmi  possession 
qf  ihe  lease,  ofid  handed  it  over  io  £.  F.  as 


a  secwritf,  E.  i!.,  upon  roomnng  from 
C.  D.  ihe  money  due  to  Ami,  gave  the  lease 
to  C.  D.  A.  B.  became  hankrupi:  Held, 
that  the  lessor  had  the  prior  charge  upon 
the  lease,  and  thai  C.  D.,  by  means  of  the 
deposit  of  thai  agreement,  had  a  lien  on  ihe 
lease,  notwithstanding  the  variations. 
Trb  petitioners  in  this  case  were  Reid  &  po., 
the  brewers,  and  they  claimed  to  be  equitable 
mortgagees  of  two  public-houses  of  which  the 
b&nkrupt  was  lessee.  By  an  agreement,  dated 
the  14th  of  September,  1846,  Mr.  Tyler  con- 
tracted to  grant  a  lease  of  the  British  Queen 
public-house  to  the  bankrupt,  who,  on  his 
part,  agreed  to  pay  an  annual  rent  of  i54l.,  and 
to  pay  Tyler  SOOf.  wfthia  three  months  after  a 
license  shouM  be  obtained  for  the  house. 
This  agreement  was,  on  the  19th  of  October, 
1846,  deposited  by  the  bankrupt  with  the  pe- 
titioners,  Messrs.  Reid  &  Co.,  as  a  security  for 
their  advances  to  him.  In  August,  1847,  the 
bankrupt  requested  Tyler  to  grant  him  the 
lease,  withoat  alludiog  to  the  payment  of  the 
fiOOf.  premium,  as  the  insertion  of  such  a  itipB- 
lation  might  prevent  him  from  obtaining  a 
licence  for  the  public-house.  Tyler  accordingly, 
by  arrangement,  graofled  a  lesise  to  the  bank- 
rupt of  more  groml  for  a  larger  term,  and  at 
a  higher  rent  than  had  been  originally  con- 
tracted for,  and  the  bankrupt  droosited  this 
lease  with  Tyler  as  a  security  for  the  600i,,  at 
the  same  time  giving  his  bond  for  that  ansoont. 
In  September,  1847,  the  hnkropt  applied  to 
Tyler's  sofidtor  to  lend  him  the  lease  for  die 
purpose  of  producing  it  to  the  magistrates  and 
obtaining  the  licence ;  and  on  ms  stgnmg  a 
memorandum  undertaking  to  return  it  on  d»> 
mand,  the  bankrupt  was  permitted  to  take  tha 
lease.  The  bankrupt  then  daposiled  the  leaso 
with  a  person  of  the  name  of  Walker,  as  a  Sfr> 
curity  for  73l.  WaHcer  subsequently,  by  the 
direction  of  the  bankrupt,  handed  over  th« 
lease  to  Hie  petitioners,  wey  paying  him  liw 
73Z.,  and  retasning  the  lease  as  part  of  their 
security. 

The  question  signed  on  the  petitkm  was,  as 
to  ^  priority  of  incumbrance  between  Mr. 
Tyler  and  the  petiftioners. 

Mr.  Swumdon  and  Mr.  Jaekson  appeared  for 
the  petitionera,  md  Mr.  RuaseU,  Mr.  Baos«i, 
Mr.  Kenyan  Farher,  Mr.  MuUns,  and  Mr* 
Sieere,  for  the  respondents. 

His  Honour  said,  he  was  of  opinion  that  the 
petitioners*  security  must  be  postponed  to  Mr. 
Tyler's.  The  lease  had  been  obtahied  horn 
Mr.  Tyler's  custody  under  a  Mse  prsteoDe^ 
neither  Mr.  Tyler  nor  his  solicitor  mlend' 
ensMe  the  bankrupt  to  commit  a  iiaud. 
penaitting  iIm  Ijaiit  i  uy»t  to  have  the 
under  such  cflpeunntanoes  woidd  not  postpone 
Mr.  Tyler's  daim.  The  petitionen  aeqinrad 
by  the  deposit  of  the  agreement  a  Hen  en  the 
lease  when  granted,  and  he  ifid  not  think  Che 
variations  between  the  lease  and  the  agrenneflll 
snifljcjeBt  to  dnplaee  their  daim,  so  rar  as  n* 

garded  tiie  peiticidars  to  which  the " 
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Court  nt  tStutm^i  nm^^ 

(Before  the  Four  Judges.) 

Westawajf  v.  Drost.    Trinity  Term,  1848. 

▲TTORNBY.  —  ACTION    ON  THE    CABB.  — 
PLBADINO. 

An  allegation  m  a  declaration  that  C.  D., 
an  attorney,  without  the  authority  of  A.  B., 
entered  an  appearance  for  him,  and  took 
upon  himself  to  defend  an  action  brought 
against  A.  B.,  and  that  judgment  and  €xe- 
cution  followed,  and  that  A.  B.  was  thereby 
injured  in  his  credit  and  character,  is  bad, 
as  not  disclosing  a  legal  cause  qf  action. 
This  was  an  action  against  an  attorney,  to 
recover  from  him  compensation  for  damages, 
which  it  was  alleged  his  unauthorised  interfer- 
ence  in  an  action  brought  against  Westaway 
had  occasioned  to  that  person.  The  declaration, 
which  was  in  case,  stated  that  Frost  was  an  at- 
tomey>  and  that  an  action  had  been  brought  in 
the  Court  of  Exchequer,  against  Westaway,  by 
one  Dyer;  that  Westaway  did  not  intend  to 
defend  the  same,  nor  had  Frost  been  retained 
by  Westaway  to  defend  it ;  but  that  Frost  being 
such  attorney  as  aforesaid,  and  contriving,  &c., 
did  wrongfully,  and  without  the  consent,  au- 
thority, or  retainer  of  Westaway,  and  without 
any  just  or  reasonable  cause,  enter  an  appear- 
ance for  Westaway,  and  without  Westaway's 
consent,  authori^,  or  retainer,  take  on  himself 
to  manage  the  defence  of  the  said  action,  and 
that  such  proceedings,  &c.;  that  afterwards, 
&c.,  it  was  ac^udged  by  the  said  Court  of  Ex- 
chequer, that  Dyer  should  recover  83/.  9e.,  and 
thereupon  execution  was  afterwards  issued,  and 
Westaway  was  obliged  to  pay  the  sum  so  re* 
covered,  with  9/.  Ss.  6d.  costs,  and  that  West- 
away, by  reason  of  the  premises,  was  thereby 
then  greatly  injured  in  his  credit  and  character, 
&c.,  and  put  to  great  loss,  &c.,  to  his  damage, 
&c.  The  defendant  pleaded — 1st,  not  guilty; 
and  2ndiv,  that  the  defendant  was  retained  and 
employea  by  the  plaintiff.  The  cause  was  tried 
in  Devonshire  before  Mr.  Justice  Wightman, 
when  a  verdict  was  returned  for  the  plaintiff 
for  93/.  18«.  A  rule  was  afterwards  ootained 
to  arrest  the  iudgment,  on  the  ground  that  the 
dedaration  aid  not  disclose  any  legal  cause  of 
action,  or  show  that  the  plaintiff  wi  sustained 
damage  from  the  act  of  the  defendant. 

Mr.  Greenwood  showed  cause.  The  plaintiff 
18  entitled  here  to  recover  damages,  and  his 
title  to  them  is  sufficiently  set  forth  on  the  face 
of  the  declaration.  If  damafps  might  have 
been  occasioned  to  the  plaintiff  from  the  de* 
iendant  undertaking  ixothout  authority  to  act 
for  him,  the  Court  will,  after  vwdict,  presume 
that  such  damage  was  so  occasioned.  Marxetti 
V.  WiUiame,^  sm)ws  that  such  an  action  as  the 
present  may  be  maintained,  though  no  actual 
damage  is  sustained.  The  observations  of  Mr. 
Justice  Taunton  are  strong  on  that  point.  Pryce 
V.  Belcher^  shows,  that  in  an  action  of  this 
sort  it  is  not  necessary  to  explain  the  exact  dr- 
curastances  which  occasioned  the.  injury,  and 
to  develop  the  course  through  which  they  oc- 


1  Bam.  &  Ad.  415.    *  3  Com.  B.  Rap.  68. 


casioned  it.  In  Comyn's  Digest,^  it  is  said 
that  the  action  will  lie  in  all  cases  where  a  man 
has  sustained  a  temporal  loes  or  damage  by  the 
wrong  of  another.  That  is  exactly  the  case 
here.  The  act  of  the  defendant  was  whoUy 
without  authority  and  wrongful,  and  the  plain* 
tiff  having  suffered  damages  thereby,  is  entitled 
to  compensation.  [Mr.  Justice  Patteson.  But 
admitting  that  principle,  where  is  the  averment 
here,  which  shows  that  the  plaintiff  did  suffer 
damage  through  the  wrongful  act  of  the  de- 
fendant ?]  The  declaration  sets  forth  the  cir- 
cumstances, the  acting  without  authority  in  de- 
fending an  action,  whereby  costs  must  neces- 
sarily be  incurred,  was  a  wrongful  act,  for  which 
the  phunttff  is  entitled  to  recover.  But  sup- 
posing the  averment  of  the  cause  of  action  to 
be  insufficient  in  showing  exactly  how  the  da- 
mages came  to  arise  from  this  act  of  the  de- 
fendant, if  there  is  a  good  cause  of  action, 
though  it  may  not  be  shown  with  proper  tech- 
nicality, its  defectiveness  will  be  cured  by  ver- 
dict :  Hiphins  v.  Stevens,^  In  that  case,  which 
was  an  action  of  debt  for  rent,  where  there 
had  been  a  lease  to  the  defendant  by  A,,  and  a 
subsequent  grant  of  the  reversion  by  him  to  the 
plaintiff,  there  was  no  allegation  of  an  attorn- 
ment under  the  reversion.  After  verdict  there 
was  a  motion  in  arrest  of  judgment,  and  the 
declaration  was  held  good  after  verdict,  for  that 
it  must  then  be  inferred  that  everything  neces- 
sary had  been  perfected.  [Mr.  Justice  Patte^ 
son.  You  can  never  make  me  think  that  by  a 
third  party  entering  an  appearance  for  a  man, 
the  probability  of  a  judgment  against  him  is 
increased  bejond  what  it  would  have  been  had 
the  plaintiff  in  the  action  entered  the  appearance 
for  nim,  and  the  plidntiff  was  entitled  to  enter 
an  appearance  for  him.]  That  is  not  necessary 
here.  The  wrong  consisted  of  the  act  of  de^ 
fending  the  action  without  authority,  and  there 
is  the  positive  averment  here,  that  die  defend- 
ant did  so,  and  that  Westaway  did  not  intend 
to  defend  the  action.  |^Mr.  Justice  Patteeon, 
But  nothiuji;  is  said  in  this  declaration  beyond 
the  allegation,  that  the  defendant  entered  an 
appearance.  Nothing  is  said  about  the  plead- 
ing, otherwise  it  might  perhaps  be  shown  that 
the  pleading  did  injure  the  plaintiff's  credit 
and  character.]  To  assume  to  act  for  another 
without  his  authority  is  itself  a  wrongful  act, 
and  the  law  will  not  assume  that  a  wrongful 
act  can  be  done  without  injury.  If  damage 
might  by  possibility  have  followed  from  the  act 
of  the  defendant,  then  after  verdict  it  will  be 
assumed  to  have  followed.  HaU  v.  MarskaU.* 

Mr.  M.  Smith  was  not  called  upon  to  sup* 
port  the  rule. 

Lord  Denman,  C.  J.  I  am  glad  that  the 
question  has  been  fullv  discusswi,  but  I  can 
have  no  doubt  that  on  tne  declaration  as  it  now 
stands,  this  action  is  not  maintainable.  Though 
the  defendant  had  been  guilty  of  an  iUaodaUe 
proceeding,  a  little  more  is  wanting  in  the  de- 
claration, to  show  that  he  has  thereby  subjected 
himself  to  damages.    There  can  be  no  doabt 

*  lit.  Action  on  the  case,  A. 
*  Sir  T.  Raym,  487.         •  Cro.  Car.  497. 


Stutfior  CoKfiM  s 

that  this  dedanlkm  is  bad.  The  act  of  enter- 
ing the  appeanmce  ia  charged  aa  the  wrongful 
cause  of  damage,  but  to  enter  an  appeanmce  is 
not  necessarilj  a  cause  of  injury  to  the  charac- 
ter and  credit  of  a  party,  and  this  declaration 
does  not  show  how  in  this  instance  it  became 
80.    The  mle  must  be  absolute. 

Mr.  Justice  Paitefom.  There  is  nothing  in 
the  declaration  which  approaches  to  a  good  al- 
legation of  legal  damage.  I  cannot  understand 
any  part  of  it  which  bears  that  character.  It 
states  the  entry  of  an  appearance  by  the  defend- 
ant for  the  plaintiffy  and  that  execution  and 
judgment  thereafter  followed ;  and  it  goes  on  to 
lay  in  general  terms,  that  *'  by  reason  of  the 
premises"  the  plaintiff  was  injured  in  his  credit 
and  character.  But  it  is  not  shown  how  this 
injury  occurred  through  entering  an  appear- 
ance, and  that  act  alone  is  not  of  itsdf  and 
necessarilyacauseofsuchinjury.  Ruleabsolute. 

Court  of  C]ptfyt^^tx^ 
May  V.  8eykr.   June  12  &  14,  1848. 

PLXAOING.  —  BILL    OF    BXGHANOB. "- CON- 
8IDBRATION. 

7b  am  actum  on  apromissorif  note  thedrfend" 
ant  pleaded  no  eonnderation  to  himseff  or 
his  indorsee  {who  indorsed  to  the  plaintiff.) 
Replication,  there  was  consideration :  Held, 
upon  demurrer,  that  the  repHeation  was 
good,  and  that  it  was  not  necessary  to  aoer 
to  whom  the  consideration  was  given, 
DiHURRBR.    Declaration  upon  a  promis- 
sory note  by  indorsee  against  indorser.    Plea, 
that  the  note  was  indor^  by  defendant,  and 
by  him  delivered  so  indorsed  to  6.  D.  Papa- 
mcholas,  and  by  him  received  upon  the  unoer- 
standing  that  it  should  be  negotiated  for  the 
purpose  of  taking  up  a  certain  bill  of  exchange; 
that  6.  D.  P.  md  not  take  up  the  said  biU 
with  the  said  note,  but  circulated  it  for  another 
and  different  purpose,  &c. ;  and  that  there  was 
no  value  or  consideration  from  the  pluntiff  to 
the  defendant,  or  to  the  said  O.  D,  P.  for  his 
indorsement  of  the  said  note,  except,  &c.,  or 
for  the  delivery,  &c.    Replication,  that  there 
was  good  value  and  consideration  for  the  hold- 
ing of  the  said  note  by  the  plaintiff.    To  this 
replication  the  defendant  demurred,  upon  the 
([rounds  that  it  did  not  traverse  the  plea,  and 
diatitwas  uncertain  to  whom  the  considera- 
tion was  given. 

Phipson,  in  support  of  the  demurrer.  The 
replication  should  state  expressly  to  whom  the 
consideration  was  given.  As  the  issue  stands, 
the  defendant  might  be  taken  by  surprise  at 
the  trial  by  the  plaintiff  proving  some  con- 
sideration given  to  a  stranger  to  the  bill.  It 
may  be  that  some  consideration  was  given  to  a 
third  person  at  the  desire  of  Papanicholas,  who 
indorMd  the  note.  We  have  no  means  of 
knowing  from  whom  the  plaintiff  took  the  bill, 
or  under  what  circumstances.  Under  this 
iaaoe  the  defendant  has  no  means  of  raising 
any  matter  of  fraud  or  stealing  of  the  note 
winch  may  have  taken  place.  The  plaintiff 
ought  to  hiave  said  that  he  received  the  note 
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from  A.  £.,  who  waa  the  lawful  owner,  and 
that  he  gave  him  value.  Then  the  queation 
might  have  been  raised*  whether  he  was  the 
la^ml  owner,  and  whether  consideration  waa 
BO  given  for  the  note.  The  whole  transaction 
waa  within  the  knowledge  of  the  plaintiff,  and 
not  of  the  defendant.  He  referred  to  Arbomn 
V.  Anderson,  1  Q.  B.  498. 

Martin,  contri.  The  replication  was  clearly 
good  upon  the  very  case  of  Arbouin  v.  Ander^ 
son:  there  Wightnum,  J.,  said:— "The  plea 
would  be  bad  on  special  demurrer ;  and  I  have 
great  doubt  whether  it  would  not  be  so  on 
general  demurrer  likemse ;  for  it  is  not  incon- 
sistent  with  the  facts  stated  that  the  plaintiff 
may  have  given  good  consideration.  At  all 
events  the  repUcation  is  good  in  confession  and 
avoidance.  Here  it  was  sufficient  that  the 
plaintiff  traversed  a  material  allegation  in  the 
plea.  [Alderson,  B.  If  you  strike  out  the 
last  averment,  the  plea  is  a  bad  plea,  and  may 
you  not  traverse  that  which  makes  it  a  good 
plea  in  the  words  of  the  plea.  Though  the 
replication  is  certainly  open  to  this  objection, 
that  you  might  prove  you  had  given  value 
to  Papanicholas,  or  to  the  defendant,  or  to  a 
stranger.]  [Piatt,  B.  Do  you  traverse  the 
want  of  consideration  with  sufficient  cer- 
tainty ?]  We  traverse  it  in  the  very  words  of 
the  plea.  Bennett  v.  FVkins,  1  Saund.  21,  a; 
Haymanr.  Qerrard,  1  Saund.  103,  a;  fVakO' 
man  v.  Sutton,  2  Ad.  &  E.  78 ;  Earl  qf  SHrlmg 
V.  Clayton,  I  C&  M.  341. 

Pk^on,  in  reply.  The  plea  states  there 
was  no  £^d  and  vaHd  consideration  to  Papa-, 
nicholas  or  the  defendant  for  the  holding  of  the 
said  note.  The  replication  merely  states  there 
was  good  consideration,  it  does  not  state  to 
whom.  He  cited  Easton  v.  Pratchett,  1  C.  M. 
&  R.  798 ;  and  contended  that  if  the  plea  was 
good,  ti&e  replication  was  bad,  because  it  did 
not  entirelv  traverse  the  material  allegation. 
Thecaseot  Jfftouia  V.  ifnderson  does  not  de- 
cide this  point. 

Pollock,  C.  B.,  (June  14,)  gave  judgment. 
We  think  the  replication  good,  and  that  the 
plaintiff  is  entitled  to  our  judgment.  We  took 
time  to  consider  whether  the  replication  was 
bad  as  being  too  general.  The  case  of  ne 
Earl  of  Stirling  v.  Clayton  was  referred  to  as 
establishing  that  when  a  matter  averred  was 
denied  on  the  part  of  the  defendant,  and  was 
traversed  in  the  replication,  the  plaintiff  must 
show  something  more  than  a  mere  traverse. 
The  difference  between  that  case  and  this  is, 
that  in  an  action  upon  a  bill  of  exchange,  the 
law  throws  upon  the  defendant  the  onus  of 
proving  the  want  of  consideration,  except  in 
cases  where  the  bill  has  been  lost  or  stolen, 
when  it  may  be  that  the  onus  is  cast  upon  the 
plaintiff;  therefore,  as  it  is  not  incumbent  on 
the  plaintiff  to  prove  consideration,  it  is  suffi- 
cient that  he  simply  denies  the  want  of  it.  We 
therefore  think  the  judgment  should  be  for  the 
plaintiff.  The  defen£mt,  however,  to  have 
leave  to  amend. 

Judgment  for  plaintiff;  leave  to  amend. 


OmCoC 
jAreSauL    Tmadof, SepL 06,  1A€% 

kAITKBUPTS*    XBLBUnE     ACT.  —  CQN8TRUC- 
TION. 

Ike  power  gimm  #9  the  Cmumksimen  m 
Bankruptcy,  under  the  etoL  11  4r  12  Vict 
c  86,  u  ^ippkcMe  only  te  two  cUwwm  of 
teiibrifplf. — \9l,  tkoee  m  priton  when  the 
Jioi  istueitj  and  2wl^,  tkoee  mio  kme 
been  adjomrmd  ano  daw,  or  whose  oertifi^ 
oatoB  hmae  beem  suspended  or  r^itsed, 

A  bankn^t  who  has  passed  his  last  examna- 
Hon,  and  has  mot  yet  applied  for  his  certi- 
ficate, is  not  wUhin  tfte  meaniny  of  the  act, 

AppUeatiaa  xms  made  to  Mr.  ComoaiMiaiier 
Moiroyd,  under  the  vaecnfc  act,  11  &  12  Vkt.  c. 
96,  t»  order  the  ralease  of  a  Wuricrapt,  nauaad 
Bull,  luftder  the  CoUoviai^  cweaaMtunes.  it 
appealed  that  the  bankrupC  cMne  up  ipr  hit 
mt  exaoiimtioA  on  the  10th  Febmary,  1M8, 
and  having  been  nnable  to  aeciefy  the  oaaaiiiie- 
■MMf  as  to  oertam  propeitf  traaferred  to  haa 


cewwBaBJwm'  ftad  do  po#ef  to  firaei  vuc  1 
mpl's  Aacfcaive^  ttM  tral  ix  ancti  *  poifw  w^ 
iated«  it  twae  diacradoilflrf ,  tait  ovpit  m*  lor 
be  enreiaed  in  firmur  of  a  ^aakmpt,  wlio  YmA 
gfofldf  niscoiMiuetsd  YamaeS  as  a  trader. 

lir.  Ceminiwiemer  Holrvyd  was  clearlf  tof 
opinion  that  he  bad  no  power  •«>  otder  tli9 
bankrufft's  discbarge  in  this  case.  Tbe  etstnte 
11  k  12  Vict.  «.  86,  was  UFplicaMe  to  two 
cksses  of  bankrapts.  The  orst  sectloB  «»- 
templated  ^  case  of  a  bankrupt  wbo  was  is 
prison  dt  the  time  the  fiat  issued.  Tt  was 
deemed  expedient  tbst  sweh  bankrupt,  npcm 
Ins  surrender,  sboold  be  relieved  from  nn- 
prisonmeot,  in  order  that  he  nn;^  give  Us 
assistance  to  his  creditors  in  making  oat  Ub 
accounts  and  win£ng  tip  his  affatrs.  The  first 
section,  thereiore,  provioed,  that  where  a  buik- 
rapt  surrendered  to  his  fiat  and  obtaiiied  pci^ 
taction,  if  sudi  person  sliould  be  in  prison  *** 
the  time  of  his  obtanrin?  such  protection,"  the 
Commissioner  may  oraer  his  nlease.  The 
second  class  of  bankrupts  contemplated  by  the 
act  were  those  whose  last  examinations  had 
been  adjourned  sine  die,  or  whose  certificates 


selationB,  his  exannnatioB  was  ndfonmed  sine  i  should  be  suspended  or  refused.    These  bank 


A.  In  the  numth  of  Jnna  Inst,  Sanl 
iniled  by  a  judgment  ciediSor,  wlw  had  not 
proved  uador  the  fiat,  and  who  still  detuned 
un  in  prison.  On  the  3id  of  August  hnt,  tlM 
hfliiknipt  came  before  the  eooBoissioner  wiA 
•mended  accomts,  and  was  allowed  to  pass  hie 
examination,  the  question  as  to  his  coodnct  in 
veapect  of  the  transfer  of  ^  property  already 
alluded  to,  baring  been  reaenred  for  the  certifi- 
cato  meeting,  which  wns  fixed  for  the  4th  Nov. 
not;  and  on  this  oecnsion,  tbe  bankrupt  oh- 
Uined  the  usual  order  for  piotection  mtil  the 
dqr  appointed  for  the  oeitificato  meeting,  it 
wns  now  submitted,  du*  the  protection  granted 
on  3rd  August,  haring  been  vendered  inopenH 
tiire  by  the  ctrcnmstance  that  the  bankrupt 
MB  preriously  tidmn  in  execution,  the  com- 
missioner had  authority  to  order  his  tibeimtion, 
and  would  exercise  it  where  an  individoal  cre- 
ditor incarcerated  tbe  bankrupt  In  oppooition 
to  the  applicatum,  it  waa  onntended,  ttint  the 


rapts  might  "be  rdieyed  under  tbe  second 
section  of  the  act,  as  soon  as  the  Commisrioner 
considered  that  the  bankrapt  had  been  suffi- 
ciently punished  by  imprisonment  far  has  mis- 
conduct as  a  trailer.  The  present  applicant 
(5aul)  did  not  fall  within  either  of  the  classes 
contemplated  by  the  statute:  he  was  not  in 
prison  at  the  time  of  his  surrender,  and  ha  did 
not  now  apply  to  dM  Couft  because  his  hmt 
examination  was  adjfMnned  jsne  dir«  and  hn 
had  been  sufficient^  punished  by  impriaM- 
ment.  There  was  no  power,  thcrefoee,  to  < 
hia  immediate  release ;  but  the  power  | 
to  a  ComoHsaioner  under  thn  second 
was  discretionary,  and  if  aneh  a  power  existod» 
}hie  present  was  not  a  caae  in  whsch  k  could  bo 
properly  exercised,  until  the  bankroplfa  con- 
duct  had  been  fully  considered,  for  wUch  an 
opportunity  would  arise  when  he  came  befen 
the  Court  for  his  certificate. 

Applicataoa  tufttsad. 
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£For  the  prerioua  Seetiona  of  diio  Serieo  of 
tlie  Digeat  in  the  present  YfAxuat^  aee 
Law  of  Attorneys,  pp.  18, 254. 
Law  of  Goata»  p.  aai. 
Law  of  Wils,  p.  37. 
Law  of  Arbitration,  fk  ai5w 
Law  of  Railways»pu.i7fi- 


Coiir<s  of  Equity » 

Conetractuin  of  Statutes,  p.  58* 

Law  of  Property  and  CoareyanctBg,  p.  7S, 

Prindples  of  Equity,  p.  103. 

Pleadings,  p.  121. 

Evidence,  p.  149^ 

Pmetioe,pp.lfi9»  190. 
Bankruptcy,  p.  213. 
Luaacsf,  p.  216. 
CanrOi  of  Cbmmm  Law  : 

Erideneo,  p.  272. 
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'Mid  Pmt  Lmt  Gimc%  yu  289* 
'  OonatructJiw  of  Statvlet^  pp.  33fi,  351. 
law  of  Property  and  Coaveyancmg,  p.  370. 
Principles  of  the  Common  Law  and  Grounds 
o#  Action,  pp..  393,  411. 
Fteading9«  p.  430^  451.3 


▲VFIDAVIT. 

1.  Holding  to  bmd.-^Am  affidavit  to  hold  to 
bail,  wiud[i  states  that  the  defendant,  ''before 
and  at  the  time  of  the  commencement  of  this 
svit  was,  and  still  is,  yoMy  and  truly  indebted 
to  tlie  deponent  in  100/.  for  work  dooe»  and 
znaicmls  lor  the  same  provided,  and  goods 
xxianufactured  and  made  by  the  deponent  lor 
tli0  defendant,  and  at  his  request''  is  bad. 
Bomt^eat  ▼.  De  MaUmff,  I  Ezeh.  R.  436. 

3.  FSing^  —  Where  a  rale  nUi  has  been 
Knmled,  one  of  the  terms  of  wlueh  is,  that 
aAdaviti  in  answer  shall  be  filed  before  a  cer- 
tain d^,  the  Govt  will,  npoa  reasonable 
Cn^ound  being  shown,  extend  the  time  within 
wfaick  the  affidasfila  muat  be  filed.  Bey.  ¥. 
£ae%  4  D.  &  L.  69d. 

3.  Entitling. — A  writ  of  siuamons  was  soad 
oiit  against  a  dalendant  by  the  name  of 
<'H.  6.,''  h»  real  name  beii«  "J.  6."  An 
appearance  was  eoieied  by  a  penon  describing 
himaelf  as  ''H.  G."  On  a  motion  by  the 
plaintiff,  whose  name  was  £^  to  set  aside  the 
appeaiaace  so  entered,  the  Court  held  the  affi- 
aaont  to  be  properly  entitled  **B,  against/.  O., 
sued  by  the  name  of  H.  G."  Beieher  y. 
Goodered,  4  D.  &  L.  814. 

4.  Description  of  deponent,  —  Jurat-  —  An 
affidavit  will  be  rejected  which  does  not  con- 
tain the  proper  addresses  of  all  the  deponents. 
Where  a  nile  has  been  obtained  on  an  affidavit, 
the  jurat  of  which  is  defective  in  not  contain- 
ing the  names  of  the  respective  deponents 
sworn,  pursuant  to  the  rules  of  thb  Court, 
Mich.,  37  G.  3,  and  Trin.,  1  G.  4,  the  Court 
will  discharge  the  rule  with  oosts,  Cobbett  y. 
O^^ie^  16  M.  &  W.  469. 

Can  eited  ta  the  jad|^aMnt£  BbckveU  v.  Allen, 
7M.&W.146. 

5.  Jurat. — Waiver. — If  in  the  jurat  of  an 
affidaiot  accompanying  a  plea  in  abatement 
sworn  before  a  commissioner,  the  words 
''sworn  before  me"  be  omitted,  and  the 
plaintiiT  take  further  procee(fingB,  he  thereby 
waives  his  right  to  juogment  as  for  want  of  a 
plea.     Gro^m  v.  Ingoldby,  35  L.  O.  330. 

6.  Jurat. — ^When  an  affidavit  is  sworn  by 
more  than  one  deponent,  the  name  of  each 
deponent  muat  be  inserted  in  the  jurat.  Har- 
risom  v.  T%ompson  and  Brgant,  35  L.  O.  298. 

T-  Swam  abroad, — Defective  jurat. — The 
TvJe  of  Court  of  Michaelmas  Term,  37  Geo.  3, 
as  to  the  form  of  the  jurat  in  affidavits,  applies 
to  affidavits  sworn  abroad.  Where  thereibre 
there  appeared  m  the  jurat  of  affidavits  sworn 
at  Calcutta,  an  interlinitiim>  and  the  omission 
of  tiitt  aamsa  «f  the  depoMBls  (tkatn  being 
M^)  the  CcMit  «odld  noi  8ltoir| 


them  to  be  received  and  filed*    In  re  Hmmak 
J0ae  P^ge,  35  U  O.  346. 

See  JmmdmaU,  1  j  BaU. 


▲MBXfSMEirr. 

1.  AJtdavit. — ^In  the  writ  and  declwalSon,  8. 
cause  was  described  as  "  T.  v,  S,  &  H."  TTie 
defendants  appeared  under  that  title,  and 
pleaded  to  the  declaration :  HM,  on  motion  to 
set  aside  a  judgment  signed  for  want  of  a  ic* 
joinder,  that  the  i^Mavrit,  osi  whidi  the  rule  to 
set  aside  the  judgment  was  obtained,  was  i^' 
correctly  entitted  "  T.  v.  S.  &  P.  sued  as  ff.;'* 
and  the  Court  refused  to  allow  the  affidavit  to 
be  re-sworo,  or  to  post-date  the  rule.  Tagg  v. 
Simmonds,  4  D.  &  L.  582. 

2.  Statute  of  Limitations. — In  order  to  save 
the  Statute  of  Limitations,  the  Court  amended 
a  writ  of  summons,  by  describing  the  plaintiffs 
as  assignees  of  a  bankrupt,  and  l^be  ddfendsnts 
as  the  registered  officCTS  of  a  banking  co- 
partnership.    Christie  v.  Bdk  4  D.  &  L.  690. 

APPRARAKCB. 

The  Court  will  not  allow  an  appearance  to  b9 
entered  for  a  corporate  company  vpon  affidavii 
that  the  writwas  sermed  cm  a  clerk  at  the  offien 
of  die  company,  and  that  it  had  come  to  dio 
knowledge  of  the  seeretaiy.  WkUou  v.  l/ni- 
verstd  Sahuge  Company,  4  D.  &  L.  558. 

ARREST. 

1.  Member  of  parUmmeut. — The  privilege  of 
a  member  of  parliament  fiom  amst  on  a  oo.  aa» 
exists  for  40  days  before  and  4Q  days  after  a 
meeting  of  parliament.  The  rule  of  priyilef^ 
is  the  same  in  the  case  of  a  dissolution  as  m 
that  of  a  prorogation.  Gaudy  v.  Duncombe,  I 
£zeh.  R.  430. 

Case  cited  in  the  judgment :  Earl  of  Athol  v.  £ail 
of  Derby^  2  Lev.  72. 

2.  Prm%e.  — The  ''Someiaet  Herald"  ia 
one  of  the  Queen's  servants  in  ordinary  with 
fee,  and  therefore  privileged  from  arrest.  Dyer 
V.  Disney,  4  D.  &  L.  698. 

3.  Sunday. — A.  person  may  be  arrested  on  a 
Sunday  for  any  indictabte  offence.  Rawlins  v. 
EUis,l6}d.8cW.l72. 

AUDITA  QUKRELA. 

In  an  auditft  querell^  the  Court  granted  a 
rule  absolute  for  a  supersedeaay  together  with  a. 
venire  &cias.  Gilea  v.  Hatt,  1  Exch.  BL.^; 
S.  C.  5D.&L.115. 

BAIL. 

Appeal  to  Court. — Affidavits. — ^It  is  allowable^ 
under  1  &  2  VicL  c.  110,  sa.  3  and  6,  where 
the  defendant  appeals  to  llie  Court  against  an 
order  to  hold  to  bail,  to  use  affidavita  in  denial 
of  the  plaintiff's  cause  of  action.  But  tho 
Gcmrt  wul  not  interfere  unless  it  plainly  appear 
that  the  plaintiff  has  no  cause  0^  action  agamst 
the  defisndant.  Pegkr  y»  Ifitfop,  1  Exch.  R» 
437. 

See  Affidamtf  !• 
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enter  up  judgment  on  a  co^ovit  ghren  before 
appearance,  and  upon  whidi  no  step  has  been 
taken  for  more  than  a  year,  widiout  first  giving 
a  term's  notice,  or  obtaining  leave  of  the  Court 
or  a  judge.  Tkompwn  v.  Lanffridge,  1  Ezch. 
R.  351* 

DISTRINGAS. 

For  a  distringas  to  compel  an  appearance,  it 
is  sufficient  if  it  appear  that  the  calls  were  made 
at  the  defendant's  place  of  business,  if  his  resi- 
dence is  unknown.  Barker  v.  Cox,  1  Ezch. 
R.  153. 

DB   INJURIA. 

Tippling  Act.—De  injurid  is  a  ffood  replica- 
tion to  a  plea  under  the  Tippling  Act,  24  G.  2, 
c.  40,  8.  12.  Lansdaie  v.  Clarke,  5  D.  &  L. 
95. 

Case  cited  in  the  judgment:  Cowper  r.  Garbett« 
IS  M.&  W.  53  ;  1  D.  &  L.969. 

RJBCTMRNT. 

1.  Husband  against  wife.  —  The  nominal 
plaintiff  in  ejectment  may  recover  against  a 
married  woman  who  has  entered  into  the  com- 
mon covenant  rule,  though  it  appears  on  the 
trial  that  the  lessor  of  the  plaintiff  is,  and  was 
at  the  time  of  the  demise  laid  in  the  declaration, 
the  defendant's  husband.  Doe  d.  Merigan  v. 
I>a/y,8Q.  B.  934. 

2.  5erwce--il«oni«y.— The  Court  requires 
the  same  strictness  of  service  of  a  declaration 
in  ejectment,  where  the  tenant  in  possession  is 
an  attorney,  as  in  the  case  of  any  ordinary 
tenant.    Doe  d.  Fowler  v.  ILoe,  4  D.  &  L.  639. 

RLROIT. 

A  writ  of  elegit  cannot  be  sued  out  for  part 
of  the  sum  recovered  bv  a  judgment,  unless  it 
shows  on  the  iBc&  of  it  that  the  residue  of  the 
judgment  has  been  satisfied  or  otherwise  dis- 
posed of.  Sherwood  v.  Clark,  16  M.  &  W. 
764. 

Cue  cited  in  the  jadgment :  Webber  ▼.  Hatch- 
ine,  8  M.  &  W.  319. 

RRROR. 

1.  WVif,-— A  plamtiff  having  obtained  a 
verdict,  subject  to  a  special  case,  (with  liberty 
to  turn  the  same  into  a  special  verdict,)  had 
judgment  on  the  special  case.  The  defendants 
then  brought  a  wnt  of  error  in  the  Exchequer 
Chamber,  after  which,  on  the  12th  of  August, 
1846,  the  pUuntiff  died.  In  Dec,  1846,  the 
judgment  below  was  affirmed.  The  defendants 
then  brought  a  writ  of  error  in  the  House  of 
Lords,  and  assigned  eirors  thereon,  and  on  the 
6th  of  March,  1846,  petitioned  the  House  of 
Lords  that  the  executor  of  the  deceased  plain- 
tiff might  be  made  a  party  to  the  writ  of  error. 
On  the  11th  of  Mav,  the  Lords  ordered  the 
record  to  be  remitted  to  the  Court  of  Exche- 
quer. On  the  24th  of  August,  the  defendants 
again  petitioned  the  House  of  Lords  that  the 
executor  might  be  made  a  party  to  the  judg- 
ment, but  no  order  was  made  thereon.  On 
the  10th  of  November,  the  executor  sued  out  a 
sef,/a.  quare  eaooMiimum  non.    The  Cmnt  re- 


fused to  stay  the  judgment,  hot  ordered  a  t^ 
of  execution  for  six  weeks,  to  enable  the  d^ 
fenduits  to  sue  out  a  writ  (^  error  in  the  House 
of  Lords.  RiddleY.Orantham  Canal  Compamjf, 
4  D.  &  L.  565. 

2.  Inferior  Court.^Pmfment  into  Co«r*.— 
On  writ  of  error  on  a  jucQ^ent  in  an  infenor 
Court,  where  the  execution  has  been  levied 
before  the  allowance  of  the  writ,  but  not  paid 
over  till  after,  this  Court  has  no  power  to  (nder 
the  sum  levied  to  be  paid  into  Court,  to  abide 
the  result  of  the  writ  of  error.  Spencer  t. 
Haggiadur,  6  D.  &  L.  66. 

3.  If^erior  Cowrt,—Irregnlariiy.—K  writ  of 
error  was  directed  to  M.  T.  B,,  Esq.,  '^Reeorder 
of  the  Court  of  Record  of  and  for  the  borough 
of  K."  The  return  was  made  bv  M.  T.  £.,  Esq., 
"Judge  of  the  Court  of  Record  of  the  borough 
of  K.**  It  appeared  that  the  Court  of  Record 
of  the  borough  of  K.  was  an  ancient  Court  of 
Record,  snd  that  the  recorder  acted  as  judbe, 
under  the  5  &  6  W.  4,  c.  76,  s.  118.  On 
motion  to  quash  the  writ  of  error  for  irregu- 
larity, the  Court  allowed  the  phdntifis  to 
amend  the  writ  of  error  by  inserting  the  word 
"  Judge  "  instead  of  "  Recorder."  I^peueer  ▼. 
Hagguidnr,  6  D.  &  L.  68. 

4.  Iftferior  Court.'^Ameadment  of  verdict, — 
Where  the  declaration  contained  two  counts, 
one  of  which  was  bad,  snd  the  verdict  in  the 
Court  below  was  taken  generally  for  the  plain- 
tiffs: He<(2,  that  this  Court  had  no  power,  alter 
error  brought,  to  amend  the  verdict  by  confia- 
ing  it  to  the  sufficient  count.  £jpeaeer  v. 
Haggiadmr,  5  D.  &  L.  68. 

RXSCUTION. 

Effect  of  Beg.  Qen.  TVm.  4  Het— Since  the 
General  Rule,  Trin.,  4  Vict*,  when  a  judge 
certifies,  under  stat  1  W.  4,  c.  7,  s.  2,  for  im- 
mediate eiecution,  the  plaintiff  may  sign  judg- 
ment and  take  out  execution,  not  only  without 
a  four  day  rule,  but  without  delay.  Alexander 
V.  Williams,  8  Q.  B.  931. 

HABRAB   CORPUS. 

Custody  of  infant, — Power  of  attorney  bg 
parent  abroad. — A  return  having  been  made  to 
a  habeas  corpus  to  bring  a  child  of  nine  yesrs 
of  age  into  tnis  Court  in  order  that  it  might  be 
delivered  over  to  the  care  of  certain  narties 
named  in  a  power  of  attorney  executed  by  the 
mother  of  the  infant  who  was  residing  in  India, 
and  it  appearing  that  the  child  was  in  the  cus- 
tody of  certun  guardians  appointed  by  its 
grandmother,  who  had  left  it  certain  oropertv, 
and  whom  the  mother  had  eorresDonaed  with, 
and  to  whom  she  had  exoressed  her  satiafsc- 
tion  at  the  way  in  which  tne  child  was  treated, 
and  it  not  appearing  that  the  mother  had  ex- 
pressed, or  that  there  was  reason  for  any  dis- 
satisfaction at  the  way  in  which  the  child  was 
brought  up,  this  Court  refused  to  make  any 
order  to  change  the  custody  of  the  in&nt. 
Exparte  Edward  B.  O.  Preston^  35  L.  0. 174. 

INPANT. 

f  j^Mwdiaii.—- An  lafiuit  was  ad- 
r  her  father  and  next  friend,  on 
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a  petition  ngxud  for  bar  by  the  fitOier,  and  on 
amdnnt  TeriTing  the  mguiban  and  tlating  thai 
the  infiunt  was  only  31  montba  old,  and  unable 
to  write  or  make  her  muk.  Bodet  ▼•  Booik, 
8  Q.  B.  718. 

IN8PBCTION. 

Bank  books.-^Trantfer  qf  «/oeib.— Plaintiff; 
bayinff  been  a  bolder  of  3|  per  cent  stock, 
brought  an  action  against  the  Bank  of  England 
for  refiiaing  to  pay  ue  dividends.  The  ddend- 
ants  pleaded,  denying  that  plaintijOT  was  the 
proprietor  of  the  stock  in  manner  and  form, 
&c. :  and  their  defence  in  fact  was,  that  before 
the  dividends  became  due,  the  stock  had  been 
transferred  out  of  plaintiff's  name.  Issue 
being  joined,  and  notice  of  trial  given,  the 
Court,  on  motion,  made  an  order  that  the 
idaintiff  should  be  at  liberty  to  inspect  that  par- 
ticular entry  in  the  transfer  book  at  the  bank, 
which  related  to  the  transfer  of  the  stock  in 
question,  but  not  any  other  part  of  the  bank 
books.  Foster  y.  Bank  qf  England,  8  Q.  B. 
6S9. 

IRBBGULABITY. 

1.  fTorraiUo/al/onMy.—JfMl^iiMii/.— A  war- 
rant of  attorney,  dated  the  25th  of  May,  1842, 
anthorixed  certain  attorneys  to  appear  as  "  of 
Easter  Term  last  past.  Trinity  Term  now  next, 
or  any  other  subsequent  term,"  and  then  and 
there  **  to  receive  a  dedaratbn  at  the  suit  of," 
&c.»  "  and  thereupon  to  confess  the  said  actbn 
or  to  suffer  judgment  by  nil  dicii  or  otherwise," 
&c.  On  the  27th  of  Nov.  1846,  a  judge's  order 
was  obtained  for  leave  to  sign  judgment,  and 
judgment  was  accordingly  si^ied  on  tke  follow- 
ing day :  Held,  that  the  judg^Mnt  was  reguhirly 
siffned  in  pursuance  of  the  authority  by  warrant 
ot  attomev;  notwithstanding  the  Beg.  Gen. 
Hil.  T.  4  W.  4,  pt.  ii.  r.  3,  requiring  aU  judg- 
ments to  be  ''entered  up  of  record  of  the  day 
and  month,  whether  in  term  or  vacation,  when 
signed."    Aleock  y.  SnteHffe,  4  D.  &  L.  612. 

2.  Jw^HwiU^— On  the  1st  of  Dec.  1846,  the 
defendant's  goods  were  seised  and  sold  under 
Aji./a,  issued  on  a  judgment.  On  the  8^  of 
Dec*  a  fiat  issued  against  the  defendant;  oa 
the  1 1th,  an  official  assignee  was  appointed,  and 
on  the  4th  of  Jan.,  a  creditor's  assignee.  On 
the  11th  of  Jan.,  the  let  day  of  Hi&ry  Term, 
a  rule  was  moved  for  to  set  aside  the  judgment 
and  execution :  Held,  that  at  most  it  was  only 
an  irregularity  that  was  complained  of,  and 
that  the  application  was  made  too  late.  Aleock 
T.  SuieKjfe,  4  D.  &  L.  612. 

3.  Want  qf  service, — ^A  rule  to  set  aside  the 
declaration  and  judgment  signed  thereon,  and 
all  subseouent  proceedings,  and  to  discharge 
the  defenoant  out  of  custody,  on  the  ground 
that  the  defendant  has  never  been  served  with 
process  in  the  action,  must  ask  to  set  aside  the 
i^pearance  also;  uidess  it  appear  upon  affida- 
vit that  no  appearance  has  inuct  been  entered. 

A  party  moving  to  set  aside  proceedings  on 
the  ground  of  irr^iilarity,  must  ask  to  set  aside 
the  1  St  proceeding,  in  which  the  irregularity 
occurs.    Hardwire  v.  FTsntte,  4  D.  &  L  739. 

4.  Ns0i<y.— An  order  by  a  judge  at  chamb- 


bers  to  set  aside  a  verdict  in  a  case  tried  before 
a  sheriff  is  an  irregularity  not  a  nullity,  and 
therefore  an  application  to  discharge  it,  made 
after  an  interval  of  two  terms  is  too  late.  OrgiU 
V.  fieU,  35  L.  O.  267. 

JUnOS'S  JURISDICTION. 

1.  Where  a  statute  in  general  terms,  and 
without  any  special  limitation,  either  express  or 
to  be  inferred  from  its  terms,  gives  any  power 
to  one  of  the  Superior  Courts,  that  power  may 
be  exercised  by  a  judge  at  chambers  as  the  de- 
legate of  the  Court.  Smeeton  v.  CoUier,  I 
Exch.  B.  457. 

2.  A  judge's  order  to  set  aside  an  appearance 
is  of  no  avail  until  served  on  the  opposite  party, 
although  the  derk  of  appearance  has  struck 
out  the  appearance  in  pursuance  of  that  order. 
Belcher  v.  Ooadered,  4  D.  &  L.  814. 

3.  Where  a  judge  at  chambers  had  dismissed 
a  summons  to  strike  out  a  count,  the  Court  will 
not  interfere.    Slack  v.  Clifton,  8  Q.  B.  524. 

JUDGMENT. 

1.  Nunc  pro  tunc,  —  On  an  application  to 
enter  judgment  nunc  pro  tunc,  it  appeared  that 
the  cause  was  tried  in  Dec.,  1845,  and  that  the 
pluntiff  tendered  a  bill  of  exceptions.  It  was 
settled  and  sealed  in  May,  1846,  and  the  postea 
delivered  to  the  defendants  on  ihe  3rd  of  June, 
1846.  Negociations  were  pending  between  the 
parties  as  to  the  form  in  which  Sie  judgment 
should  be  entered,  down  to  the  27th  of  Octo- 
ber following,  when  one  of  the  defendants 
died :  Held,  that  as  the  dday  in  signing  judg- 
ment was  not  the  deky  of  the  Court,  the  rule 
could  not  be  granted.  Fishmongen^  Company 
V.  Bjohertson,  4  D.  &  L.  656. 

2.  Terin*s  notice, — ^Where  a  verdict  has  been 
pronounced,  and  more  than  four  Terms  are 
allowed  to  dapse  before  judgment  is  signed,  it 
is  not  necessary  to  give  a  Term's  notice  before 
the  latter  step  is  taken.  Newton  v.  Boodk,  4 
D.  &  L.  664. 

Ctie  cited  in  the  judgment:  Msy  t.  Woodiiig, 
3  M.  A  S.  500. 

3.  Judging  order  on  aUocatur  for  eoets.-^A 
judge's  order  under  6  &  7  Vict.  c.  73,  s.  43, 
for  entering  up  judgment  for  the  amount  of  the 
Master's  allocatur,  has  the  same  force  as  a 
rule  of  Court  under  the  1  &  2  Vict.  c.  110. 

Therefore,  it  is  unnecessary  to  sue  out  a  writ 
and  declaration  by  way  of  foundation  for  the 
judgment.    QriffUhsy.  Hughes,  AD.  &U  719. 

JUDOMBNT  OF  NON  PROS. 

1.  After  leave  given  to  amend  the  declara- 
tion upon  payment  of  costs,  the  defendant  did 
not  serve  a  rule  to  plead  several  matters,  or 
produce  to  the  Master  the  draft  pleas  as  meant 
to  be  amended,  with  6s,  Sd,  costs  for  amend- 
ment. The  plaintiff  replied  to  the  old  pleas, 
and  made  up  and  delivered  the  issue,  with 
notice  of  trial,  though  the  defendant  was  under 
terms  to  rejoin  gratis.  The  delivery  of  the 
issue  was  set  aside :  but  held  that,  as  no  pro- 
duction of  the  intended  new  pleas  took  plaoe 
on  taxing  the  costs  of  amendment,  the  detend* 
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amliadiio  figlitt9«%iiM|pBMitor«un»jMii 
■bA«or#ft  ▼.  Bawef;  1«  M.  Sr  W.  44R). 

obtuned  8D  oitlef  finr  psrticiAnra  of  wtt  _ 
tiff's  demand  before  declantioB,  witli  a  M17  of 
proceedings  ui|tii  ddWery;  aiod  when  two 
terms  had  elapsed  without  any  delivery,  he  ob- 
tahied  sn  onfer  to  rescind  bis  fomer  ofder, 
cad  demanded  a  dedaratioB,  and  aliler  fear 
Atya  signed  jwdKment  of  fioii  frof .  Oa  a 
Biotian  to  set  asitie  aiich  Jadgment  for  irrago- 
iKrityi  Beldf  that  the  jang^ineat  wsi  fv^^sEr. 
JoAfi9  T.  Sanders,  35  L.  O.  13. 

JXUkOMSNT  Aft  IK  CASK  OF  NONBUIT^ 

1.  Vfhen  »  Ufwm  came  is  »ade  a  xoaanet 
I  one  attofp  lo  another,  and  tkcve  is  altor- 
'  I  »  defaiKli  in  ymaedioK  to  trial,  the  de- 
fendant majaiDTf  fbr.jadgMeat  a^  in  case  «f  a 

it.  A  caradQtor'o  asaignec^  without  the  con- 
sei^  or  knowledi^af  the  oficial  asaigaee^  com- 
menced an  action  in  their  joint  names  for  the 
recovery  of  a  debt  due  to  the  bankrupt.  As 
flOon  aa  t^  official  assi^jraee  was  aware  of  it,  he 
allied  for  and  obtained  a  mie  staying  pro- 
ooedings  tmtil  secsnty  was  given  hhs  lor 
eoets.  The  defendant  was  no  party  to  that 
itdfl,  Inxt  it  was  aerred  upon  him:  Heidy  onft 
iim  rule  only  restrained  a  vohmtary  proceeding 
by^  the  plamHjfsj  and  that  the  defendant 
xnlglit,  notwi^standing,  move  for  jadgment  aa 
m  case  of  a  nonsmt.  Lawts  r.  Bott,  4  D.  &  L. 
539. 

€!ase  citeJ  in  die  judgment :  Whitehead  v. 
Hughes,  9  C.  &  M.  319:  I 

3.  Where  a  plaintiff  had  uroceeded  to  trial 
«La  defective  notice  of  trials  and  obtained  a 
vardkty  and  the  proceedings  were  afterwards 
•at  aaide  at  the  instance  of  the  defendant.  00 
the  ground  of  the  defect  in.  the  notice,  but  the 
lattar  afterwards  obtained  a  ruk  for  judgaaent 
as  in  case  of  a  nonsuit,  for  not  proceecHng  to 
trial  pursuant  to  the  notice,  the  Court  dis- 
«liarged  that  rule,  wkh  costs.  LmrHr  v. 
Cerrito,  4  D.  &  L.  672. 

4.  Peremfiorf  wmdartabms^, — ^Whero  a  lule 
i»  j«dgB[xent  as  in  eve  of  a  vonauit  haa  been 
diidnxffMl  nposi  tiie  piiMitiiTs  givuag  a  per- 
•mptory  undntaki^,  and  the  phuntiil  mtB/wt 
draws  up  the  rule  or  fiiUila  his  uodertakiBg,  it 
vvot  neceaaary  intlBe  Qneen's  Beeeh  Court, 
■a  onfer  to  eeitifclB  the  defeiMbnt  to  kidgnient 
fteolote  aa  in  caae  oitL  Jtouuk,  that  he  uoiiU 
draw  up  and  serre  the  rule  within  the  time 
limited  b^  the  peremptory  undertaking.  Lan- 
iMtf  T.  B0H3  5  O.  9c  L.  99. 

5.  An  action  of  debt  was  brevj^rt  in  the  joint 
iBtniea  of  txie  official  and  train  asaigtBBeB  of  a 
oBnltrupt,  Irat  without  the  Knowledge  or  evn- 
oent  of  the  former  7  wno^  as  aoev  ae  he  was 
BUtdb  acfjnainted  with  il,  obtained  a  nde  againsit 
Ua  co-plidntiff,  to  stay  the  proceedings  unta  he 
gave  aeennfyfeT  ifte  costs.  The  rale  waaaaode 
ahaolnte^  anid  aerred  on  Hhe  defendant  in  the 
tetion.  Tike  cause  haed  stood  lor  trial  ad  the 
cittngs  in  the  same  term,  bnt  had  been  noade 
tt  nsuiauet  to  the  nttiugs  afler  term  qb  the  ap> 


pficillon.«f  tin  Mmitm^m  tho  yiwd  <f  tfai 

mi\m%u  the  veeotd  ww  wkhdimni :  liaU,tk«l 
tiMdefendaal^was  eniidedtoniovvfcr  judgiK«l 

as  in  case  of  a  nonsuit. 

The  Court  will  discharge  amle  for  judgment 
in  case  of  a  nonsuit,  on  a  peremptory  under- 
taking to  try,  given  by  one  of  the  phdn^ffi, 
though  the  other  protesta  against  it.  L&ms  r. 
Bon,  16  M.  &  W.  362. 

6.  Judgment  as  in  case  of  a  nonoint  may  be 
moved  for  by  one  of  several  defendants,  Uion^ 
the  other  defendants  have  moved  (or  costs  of  tibs 
day  for  not  proceeding  to  trial.  BriJgtfwd  r. 
yftfemen,  16  M.  &  W.  439. 

7-  Where  m  an  action  of  treapaas  on  ^ 
case  one  of  two  defendants  suffers  jadgmentl^ 
default,  the  other  defendant  is  sol  entided  to 
judgment  as  in  the  case  of  a  nonsmt  for  not 
proceeding  to  trial.  Hadnek  ▼.  Hdto*  ami 
OHotker,  34  L.  O.  383. 

8.  Where,,  in  the  Court  of  Ctneen'a  Bench,  a 
rule  for  judgment  as  in  case  of  a  nonsuit  Ibs 
been  discharged  on  a  peremptory  undertakiiig, 
it  is  incumbent  on  the  plaintiff  to  draw  up  the 
nile  and  take  notice  ef  the  couditiou  upon 
which  the  rale  \i4iich  would  othennae  hast 
been  made  absolute  was  chaehaiged.  Whan^ 
therefore,  a  rale  for  judguwiut  as  ki  case  of  a 
nonsuit  wae  discharged  on  a  peiemptoiy  nnder* 
takmg  to  try,  and  tiM  pbmtiff  did  not  go  totrid 
pursuant  to  his  undertakrag,  upon  iHuch  tiv 
defisttdant  obtaaned  a  nde  for  jwlgweat  aa  n 
ease  of  a  nonsoit  and  aigfnod  jndgnmt,  At 
Court  refused  to  act  asi^  llw  j«d|^Ml  on  ^bt 
ap^icatiOn  of  the  plaiMliff,  on  Hie  giomd  iknt 
he  had  not  been  sonred  wkk  a  copy  of  the  nde 
diacharging'  the  nde  for  jsalguaBt  aa  is  caoe  of 
a  nonsnt  on  the  pofcniptoiy  mdertaldBg  m. 
time  to  gite  notice  of  trod  m  time  to  conpiy 
with  the  undertaking.  Ssmlfe,  ihat  tiie  pne- 
tice  has  been  differentin  theContof  OnwBoe 
Pleas.    Lmtdelk  v.  JBM,  36  L.  O.  37. 

9.  l>S9tk  befere  Usme  /sAierf— Jftiiii  my  mg* 
9€9h&ii,  —  Where  two  ewt  of  fbor  dcfendairti 
had  died  befbre  isooe  vae  joined  m  the  adioft 
between  them  and  thephmtiff,  tiie  ether  t«e 
suivf¥ing  defeodanta,  wam  whom  laaee  has 
been  joined,  cannot  hsve  a  jfodgment  as  in  case 
of  a  noBsest,  without  a  euggeation  first  appev- 
ing  in  some  way  on  the  rc%  of  the  pioaeeingi 
of  the  deatii  of  the  two  co-defendnta.  Pm*- 
nutnt  T.  Siwnfh  &itd  nwvf  oMer  ikfindtHttB^  3S 
L.  O.  371. 
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CONSEQUENCES    OF    CONVICTION 
FOR  HIGH  TREASON. 

Prosecutions  for  the  crime  of  High 
Treason  have  of  late  years  happily  been  so 
unfrequent  in  tliis  kingdom,  that  when  a 
coaiietioa  occoxa  in  a  ease  distinguished  by 
aoj  peculiarity  of  circumstance,  kwyera*  as 
well  as  laymen,  may  be  excused  for  specu- 
lating upon  the  consequences,  and  su^est- 
ing  doubts,  before  the  occasion  for  ttiem 
has  actually  arisen. 

In  referring  to  the  recent  conrictions  for 
High  Treason  in  Ireland,  it  can  hardly  be 
necessary  to  disclaim  any  feeling  of  sym- 
pathy with  offenders  who  have  openly  defied 
and  derided  the  law,  and  justly  subjected 
themselves  to  its  severest  punishment.  We 
participate,  however,  in  the  prevalent  an- 
ticipation, that  those  responsible  for  the 
due  execution  of  the  law  may  not  consider 
it  inconsistent  with  a  sense  of  public  duty 
to  advise  the  interposition  of  the  preroga- 
tive of  mercy,  as  regards  the  lives  of  the 
misguided  men  criminally  concerned  in  the 
recent  outbreak.  The  intense  absurdity  of 
file  whole  proceeding — the  utter  inadequacy 
of  the  means  as  compared  with  the  end — 
and  the  ridiculous  light  in  which  those  who 
assumed  the  most  prominent  positions 
placed  themselves,  gives  a  character  of 
burlesque  to  the  transaction  which — despite 
the  wickedness  of  intention— renders  the 
mflietioa  of  capital  punishment  in  some 
d^pree  inappropriate.*    The  example  is  not 


likely  to  provoke  imitation,  exeept  it  may 
be  amongst  turbulent  schoolboys,  and  ia 
soch  a  case  there  is  little  ground  for  appre- 
hension that  the  future  peace  of  society  will 
be  seriously  perilled  by  the  acercise  of 
royal  clemency.  We  venture  to  assume, 
therefore,  as  if  it  were  un  fait  accompli, 
that  her  Majesty  will  be  pleased  to  grant  a 
conditional  pardon  to  Mr.  O'Brien  and  thi 
other  persons  convicted  of  High  Treason  at 
the  Speeiol  Commission  at  Clonmel.  The 
effect  of  such  pardon,  no  doubt,  will  be  to 
dispense  with  all  that  is  peeuHar  to  the 
judgment  for  High  Treason,  a  conviction 
for  which,  as  our  readers  are  aware,  not 
only  involves  the  loss  of  life  under  circum* 
stances  of  extreme  severity  aod  rigour,  but 
also  imports  the  forfeiture  of  inheritance  by 
working  corruption  of  blood. 

The  sentence  passed  on  persons  convicted 
of  High  Treason  was  altered,  and  is  now 
regulated  by,  the  stat.  54  Geo.  3,  c.  146. 
Previous  to  the  passing  of  that  act,  the 
sentence  was  even  more  horrible  than  it 
now  is,  though,  as  a  matter  of  royal  grace, 
and  at  the  prayer  of  the  convict  or  hia 
friends,  part  of  the  judgment  was  con- 
stantly remitted.  The  act  just  mentioned 
recites  the  form  of  the  sentence  thereb^re 
passed  on  persons  convicted  of  High 
Treason,  which  was,  that  they  should  be 
dnwn  OB  a  hurdle  to  the  place  of  execution. 


*  Dryden  may  have  had.  audi  Sa  Mr.  Smith 
Vol.  zxxvi.    No.  1,076. 


O'Brien  and  his  crack-brmned  associates  in 
mmd  when  he  wrote : — 

**  To  dn  for  troaion  »  a  eomnoit  evil^ 

But  to  be  baoged  for  folly  is  the  d ^I I**^ 

C  C  ' 


498 


Ctnueqtmees  qf  Conmctumfor  Hi^r ft  Trtaam. 


and  there  be  hanged  hj  the  neck,  but  not 
until  thej  were  dead,  but  that  they  should 
be  taken  down  again,  and  that  when  they 
were  yet  alive  their  bowels  should  be  taken 
out  and  burnt  before  their  faces,  and  that 
afterwards  their  heads  should  be  severed 
from  their  bodies,  and  their  bodies  be  di- 
vided into  four  quarters,  and  their  heads 
and  quarters  to  be  at  the  King's  disposal. 
The  54  Geo.  3,  c.  146,  passed  on  the  27th 
July,  1814,  and  it  was  enacted  that,  after 
the  passing  of  that  act,  the  sentence  should 
be  passed  upon  any  person  convicted  of 
Hign  Treason — 

''That  such  person  shall  be  drawn  on  a 
hurdle  to  the  place  of  execution,  and  there  be 
hanged  by  the  neck  until  such  person  be  dead, 
and  that  afterwards  the  head  shall  be  severed 
from  the  bodv  of  such  ])er8on,  and  the  body, 
divided  into  four  quarters,  shall  be  disposed  of 
as  his  Majesty  and  his  successors  shall  think 
fit." 

Before  this  alteration  in  the  terms  of  the 
sentence,  it  appears  to  have  been  doubted,** 
whether  the  Crown  by  its  warrant  could 
direct  the  execution  to  vary  from  the  judg- 
ment. It  was  therefore  enacted,  by  54  Geo. 
3,  c.  146,  8.  2,— 

''That  his  Majesty  or  his  successors,  after 
such  judgment  shall  be  pronounced  or  awarded, 
may,  by  warrant  under  his  or  their  si^  manual, 
countersigned  by  one  of  his  Majesty's  principal 
Secretaries  of  State,  declare  it  to  be  his  or  their 
will  and  pleasure,  and  may  direct  and  order, 
that  such  person  shall  not  be  drawn,  but  shall 
be  taken  in  such  manner  as  in  the  said  warrant 
shall  be  expressed,  to  the  place  of  execution, 
and  that  such  person  shall  not  be  there  hanged 
by  the  neck,  but  that  instead  thereof,  the  head 
shall  be  there  severed  from  the  body  of  such 
person  whilst  alive ;  and  in  such  warrant  may 
direct  and  order  how  and  in  what  manner  the 
body,  head,  and  quarters  of  such  person  shall 
be  disposed  of,  and  it  shall  be  lawful  for  the 
sheriff  or  other  person  or  persons  to  whom 
such  warrant  shall  be  addretised,  and  whom  it 
shall  concern^  to  carry  the  same  into  execution 
accordingly. 

As  to  the  forfeiture  of  property  incurred 
by  a  judgment  for  High  1  reason,  it  is  suf- 
ficient to  state  that,  hy  5  &  6  Ed.  6,  c.  1 1, 
a.  9,  confirming  23  Ed.  8,  st.  5,  c.  2»  every 
offender  convicted  of  High  Treason,  by 
presentment,  confession,  verdict,  or.  process 
of  outlawry,  shall  forfeit  to  his  Majesty  all 
such  lands,  ftc,  as  he  has  in  his  own  use 
and  possession  in  his  Majesty's  dominions. 

The  condition  under  which  pardon  may 


i»  See 
26r: 


1  Hale,  601 ;  a  ib.  411 ;   Post  C.  L. 


be  granted  to  the  persons  recently  convicted 
of  High  Treason  in  Ireland,  is  of  ooone 
altogether  matter  of  conjecture,  but  it  luis 
been  suggested  as  involving  some  doabt» 
whether,  in  the  event  of  a  pardon  on  con- 
dition of  transportation  to  any  of  the  penal 
settlements,  the  Crown  could  enforce  the 
condition,  unless  with  the  assent,  expresa 
or  implied,  of  the  convict.  Folly  or  mad- 
ness may  induce  a  convicted  traitor  vrose 
ruling  passion  is  notoriety,  to  say,  **  I  uriii 
be  hanged,  and  nobody  shall  save  me.*' 
The  question  is,  could  such  a  person  suc- 
cessfully resist  the  commutation  of  sentence 
to  transportation  7 

It  must  be  remembered  that  transporta- 
tion is  a  species  of  punishment  unknown  to 
the  Common  Law,  and  inflicted  only  under 
legislative  enactments.^    The  5  Geo.  4,  c 
84,  regulates  the  transportation  of  offenders 
from   Great  Britain,   and  the  2nd  section 
enacts,  that  whenever  his  Majesty  shall  be 
pleased  to  extend  mercy  to  any  offender 
convicted  of  any  crime  for  which  he  b  ex- 
cluded from  the  benefit  of  clerey,  npon  con- 
dition of  transportation  beyoncT  seas,  either 
for  life  or  any  number  of  years,  and  such 
intention  shall  be  signified  by  one  of  the 
Secretaries  of  State  to  the  Court  before 
which  such  offender  shall    be  convicted, 
such  Court  shall  allow  to  such  offender  the 
benefit  of  a  conditional  pardon,  and  make 
an  order  for  the  immemate  transportation 
of  such  offender,  and  every  such  order  for 
the  transportation  of  any  offender  whose 
sentence  of  death  shall  be  remitted  by  hia 
Majesty,  shall  subject  the  offender  to  be 
conveye«l  beyond  the  seas  under  the  pro- 
visions of  this  act.     Upon  a  conviction  in 
Great  Britain,  followed  by  a  pardon  on  con- 
dition of  transportation,  it  seems  to  be  quite 
clear,  therefore,  that  the  mitigated  sentence 
might  be  lawfully  carried  out,  although  the 
convict  should  be  ever  so  much  opposed  to 
the  merciful  arrangement. 

The  first  question  then  seems  to  be,  is 
there  any  statute  containing  a  provision 
simiUr  to  that  just  cited  from  the  5  Geo.  4, 
in  operation  in  Ireland?  If  there  be  no 
such  statute,  we  must  fall  back  upon  Com- 
mon Law  principles.  Lord  Coke  says,*^ 
that  a  warrant  from  the  Crown  for  an  exe- 
cution totally  varying  from  the  judgment  is 
illegal,  because  the  King  cannot  alter  the 
judgment,  though  he  mav  by  his  preroga- 
tive remit  one  part  and  leave  tlie  ofhod/et 


*  The  earliest  act  imposing  the  puoishment 
of  transportation  is  39  EUa.  c.  4,  s.  6;  5  £v. 
Col.  Stat.  p.  352. 

<  3  Inst.  52;  211. 
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open  to  the  other ;  but  Sir  Michael  Foster/ 
^when   oommenting    on    this  Dassage,   ob« 
serves : — '*  This  matter  seenietn  to  lie  in  a 
very  narrow  compass.    The  Kin^  cannot 
by  his  pren^tive  vary  the  execation  so  as 
to   aggravate  the  punishment  beyond  the 
intention  of  the  law.     Thus  lar  the  rule 
that  the  ELing  cannot  alter  the  iudgment  is 
true.     But  it  doth  not  follow  from  thence 
that  he  who  undoubtedly  can  wholly  pardon 
the  offender  cannot  mitigate  liis  punishment 
^th  regard  to  the  pam  or  inlamy  of  it. 
T¥ill  it  be  said,  that  because  the  Crown 
cannot  go  beyond  the  letter  of  the  law  in 
point  of  rigour,  its  mercy  is  likewise  so 
bounded  ?  by  no  means,     ror  the  law  pro- 
c^eedeth  in  both  cases  with  a  perfect  uni- 
formity of  sentiment  and  motive.     The  be- 
nignity of  the  law  hath  set  bounds  to  the 
prerogative  in  one  case,  and  the  same  be- 
nignity  hath    left  it  free    and  unconfined 
m    the  other."     Those  who  take  an  in- 
terest in   this    question  will   judge  what 
weight  this  reasoning  is  entitled  to,  and 
how  far  it  is  applicable  to  the  case  which 
suggested  the  consideration. 

Another  and  a  different  question  has 
been  mooted,  incidental  to  the  case  of  Mr 
O'Brien.  He  is  at  preset  member  for  the 
coanty  of  Limerick,  and  the  point  raised  is, 
how  far  his  seat  is  affected  by  a  conyiction 
for  High  Treason.  It  is  laid  "down  in  all 
the  Treatises  on  Election  Law,  that  a  man 
attainted  for  treason  or  felony  cannot  be 
elected.  In  the  4th  Inst.  p.  47,  the  reason 
is  thus  given  : — "  Concerning  the  election 
of  two  knights,  the  words  of  the  writ  be — 
Duos  milites  gladiis  cinctos  magis  idoneos, 
ei  diseretos  eligi  /ac  ;  and  for  the  election 
of  citizens  and  burgesses  the  words  of  the 
writ  be — Buos^  ^c,  de  discretionibus  ei 
magis  sujieientihus,  which  they  cannot  be 
said  to  be  when  they  are  attainted  of 
treason  or  felony."  But  all  this  refers  to 
the  disqualification  of  candidates,  and  not 
to  the  deprivation  of  members  duly  elected. 
Probably  no  authority  can  be  found  in  the 
annals  of  Parhament,  to  justify  the  asser- 
tion that  a  conviction,  even  for  High 
Treason,  operates  ipso  facto  so  as  to  pro- 
duce a  vacancy.  If  this  were  the  effect,  it 
would  be  the  duty  of  the  Speaker  to  issue 
a  new  writ,  upon  a  notification  of  the  fact, 
in  the  same  manner  as  when  the  death  of  a 
member  is  certified.  It  has  been  said,  in- 
deed, that  a  person  attainted  of  treason  is 
ciciUter  mortuus,  but  such  a  doctrine  could 
not  be  maintained  in  the  present  day.    Such 


a  person,  so  long  as  he  lives,  is  under  the 
protection  of  the  law ;  to  kill  him  without 
warrant  of  law  would  be  murder,  and  whilst 
he  lives  his  creditors  have  an  interest  in  his 
person  for  securing  their  debts.^  We  ap- 
prehend, therefore,  that  if  amembei*  of  par- 
liament convicted  of  High  Treason,  obtamed 
a  pardon  conditioned  upon  his  transporta- 
tion, the  fact  that  the  substituted  punish- 
ment was  enforced  would  not  vacate  the 
seat.  It  is  in  the  discretion  of  the  House, 
however,  at  all  times  to  expel  persons  who 
are  deemed  unworthy  to  sit  as  members,  and 
this  power  of  expulsion  has  been  exercised 
even  where  no  legal  conviction  has  taken 
place,'  but  where  members  have  been  con- 
sidered guilty  of  fraudulent  or  discreditable 
conduct.  No  inherent  disqualification  Is 
created  by  expulsion,  but  it  is  usually  fol- 
lowed by  a  declaration  of  incapacity  to  sit 
again  in  the  same  parliament.  It  seems  to 
be  tolerably  clear,  upon  a  review  of  the  par- 
liamentary authorities,  that  for  whatever 
crime  a  member  may  be  removed-— even  in 
the  case  of  a  felon  convict — the  new  writ 
cannot  issue  until  after  the  judgment  of  re- 
moval is  pronounced  by  the  House.*^  If 
Mr.  O'Brien's  Hfe  be  spared,  therefore,  and 
he  does  not  think  fit  voluntarily  to  resign, 
it  may  probably  be  deemed  necessary  to 
submit  a  resolution  for  his  expulsion  shortly 
after  the  commencement  of  the  next  Session 
of  Parliament. 


*  See  Discourse  on  Homicide,  c.  3,  p.  269. 


SUGGESTION  TO  DEPRIVE  PLAIN- 

TIFF  OF  COSTS  UNDER  THE 

COUNTY  COURTS'  ACT. 

In  considering  the  provisions  of  the  New 
County  Courto'  Act,  9  &  10  Vict.  c.  95,  we 
have  already  had  occasion  to  remark  that, 
although  the  129th  section  enacts,  that  if 
an  action  be  brought  in  the  Superior  Courts 
for  any  cause,  oUier  than  those  in  which 
the  Superior  Courts  have  concurrent  juris- 
diction, and  a  verdict  be  found  for  the 
plaintiff  for  leas  than  20/.,  in  contract,  or 
5/.  in  tort,  the  plaintiff  shall  have  judgment 
to  recover  sucn  sum  only,  and  no  costs, 
unless  the  judge  who  tries  the  cause  certi- 
fies, &e.  Yet,  the  act  contains  no  jpro- 
vision  pmnting  out  the  course  to  be  pur- 
sued, where  the  plaintiff,  in  defiance  of  this 


c   See  Maedomald  ats.  Ramsay,  Fost.  G.  L. 
p.  61. 

V  See  the  Weoitsu  Basset  case,  Male,  44. 

k  Male  on  Election  Law,  46;  Wordswmrth, 
£.L.8a. 

c  c  2 
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enactment*  proceeds  in  one  of  the  Superior 
Courts,  and  recovers  a  less  sum  than  is 
specified.  The  applications  to  the  Superior 
Courts  to  deprive  the  plaintiff  of  costs,  on 
the  ground  that  he  ought  to  have  sued  in 
the  County  Court,  constitute  a  new  branch 
of  practice,  upon  which  several  cases  have 
already  been  decided,  to  some  of  which  it  is 
now  considered  expedient  to  direct  attention. 
As  in  all  cases  where  one  party  seeks  to 
deprive  another  of  an  acknowledged  right, 
the  Courts  have  held,  that  the  onus  of  prov- 
ing that  the  plaintiff  who  has  sued  in  the 
Superior  Courts  ought  to  be  deprived  of  the 
costs  which  he  would  have  been  entitled  to 
in  the  ordinary  course  upon  the  successful 
termination  of  his  suit,  lies  upon  the  defend- 
ant. It  was  also  determined,  very  shortly 
after  the  act  came  into  operation,  that  the 
proper  course  for  a  defendant  to  pursue, 
who  contended  that  the  plaintiff  ought  to 
be  deprived  of  costs,  was,  to  apply  to  the 
Court  to  enter  a  suggestion  upon  the  record. 
In  general,  the  record  is  in  the  custody  of 
£he  successful  plaintiff,  and  therefore  it  is 
necessary,  as  a  preliminary  step,  to  move 
that  the  record  be  brought  in  to  enable  the 
d,efendant  to  enter  a  suggestion.  In  order 
io  induce  the  Court  to  grant  his  applica- 
tion* the  defendant  must  show  reasonable 
grounds  for  it,  and  furnish  the  Court  with 
information  upon  affidavit  of  the  facts  to  be 
su^ested  on  the  record.  Hence  the  va- 
rious cases  which  have  arisen,  as  to  the 
suffiaeney  ^f  the  affidtTits,  c^on  moring 
to  enter  a  sii^;estion.  In  order  to  deprive 
a  plaintiff  of  his  costs,  it  is  not  sufficient  to 
show  that  the  action  tried  in  the  Superior 
Court  was  one  which  might  have  been  de- 
t^mined  in  the  Cocuuty  Court.  It  is 
imperative  on  the  defenda&t  to  show 
tmt  it  was  incnmhcikt  on  the  plaintiff  to 
kave  sued  tfanre,  and  not  in  the  Superior 
Oowt.  (Vide  Bailey  t.  Itoisotk,  ante,  p. 
IfiS.)     The9&  10  Vict.  c.   95,  a.   128, 

C Tides,  ikmt  the  Sapemr  Cawts  shall 
e  a  coararreBrt;  jurisdiction  with  t^ 
Gaunty  Courts  in  certaim  eases,  viz: — 
"  What  the  piaintiff  dtneUs  nore  than  20 
miles  from  the  defendant, — or  wbeie  the 
:  of  aeiion  did  »ot  Arise  wholly,  or  m 
naterial  p«rt,  vfithm  the  jurisdicttOB 
of  the  Court  vidun  whkk  the  defendftat 
dwells  or  eames  on  his  boatuess  at  the  time 
of  the  action  brought,— or  where  any  officer 
of  tluB  County  Court  shall  be  a  pacty^  (ex- 
cept in  respect  of  any  claim  to  any  goods 
or  chattels  taken  in  sxecutiMi  of  the  pracess 
of  the  €o«rt«  or  the  praoeeds  or  mine 
thereof.")   In  all  these  cases,  even  when  tiie 


cause  of  action  is  within  fhe  juris<£ctioa  of 
the  County  Court,  the  plaintiff  may,  at  his 
discretion,  sue  in  the  Superior  Courts,  and 
is  not  therefore  liable  to  be  deprived  of  costs. 
In  certain  other  cases  the  County  Court  has 
no  jurisdiction.     Sect.  58,   of  ^e  Cownty 
Court  Act,  which  gives  the  New  Courts  ju- 
risdiction in  all  pleas  of  personal  actions, 
where  the  debt  or  damage  claimed  is  not 
mofe  than  20/.,  expressly  provides,   that 
t^se  Courts  "  shall  not  have  ct^izance  of 
any  action  of  ejectment,  or  in  which  the  title 
to  any  corporeal  or  incorporeal  heredita- 
ments,— or  to  any  toll,  fair,  market,  or  fran- 
chise, shall  be  in  question, — or  in  which  the 
validity  of  any  devise,  bequest,  or  limitation, 
under  any  will  or  settlement,  may  be  d»- 
puted,— or  for  any  malicious  prosecntion, — 
or  for  any  libel  or  slander, — or  for  crifmnal 
conversation, — or  for  seduction, — or  fveaeh 
of  promise  of  marriage."     In  the  class  of 
cases  defined  by  the  128th  sect.,  Ae  plaintiff* 
may  sue  either  in  the  County  Court  or  in 
the  Superior  Court,  without  being  deprived 
of  costs.    In  actions  of  the  nature  described 
in  the  58th  section,  the  plaintiff  woidd  hare 
no  remedy  in  the  County  Courts.     There  is. 
a  third  class  of  cases,  not  comprehended  in 
either  of  the  sections  alluded  to,  where  an 
attorney  sues  as  plaintiff   in   a  Superior 
Court,  Vbr  a  debt  Tecorerabic  in  a  County 
Court,  and  in  this  case  the  Courts  hare 
held,  that  the  attorney  plaintiff  is  entitled 
to  his  costs  as  before  the  passing  of  the 
statute  9  &  10  Vict.  c.  95.     (Sec  Lewis  r. 
ffance,  antCy  p.   68  ;   Jones  t.  Br^um^  17 
Law  Jour.  Exch.  N.  S.  163.)    The  defend- 
ant appWng  for  a  suggestion  to  deprive  Ae 
plaintiff  of  costs  under  the  1 39th  sectioni  it 
seems  is  bound,  according  to  the  decisions 
of  the  Courts,  to  bring  his  case  within,  not 
only  this,  but  the  section  immediately  pre- 
ceding.    Tt  is  not  sufficient  for  the  appK- 
cant  to  show  by  affidavit  that  the  case  came 
within  the  jurisdiction  of  the  County  Court 
under  the  58th  section.    'Hie  affidavit  must 
negative  the  facts  specified  in  the  128th 
section,  which  give  a  concurrent  jurisdiction 
to  the  Superior  Court.     It  must  show» 
therefore,  that  the  plaintiff  docs  not  dwell 
more  than  twenty  miles  from  the  defend- 
ant,— ^that  no  material  part  of  the  cause  of 
action  arose  out  of  the  jurisdiction  of  the 
Coun^  Court,*— Mid  that  no  par^  to  the 


^  It  was  ohservcd  by  Alderaon.  R.,  in  i 
v.Comef,  17  Law  Jour.  N.  S.2«5,  £xch.»  that 
this  section  was  so  awkwardly  worded  it  was 
diffienH  to  determine  whether  it  nMsnt  ^if «» 
mateiial  part  of  the  oauK  af  adaon  afiMS  out 


PlaintiJPs  Costs  under  fke  Vouniy  Courts  Aet.-^Jjiwqf  Attorneys, 


501 


action  is  an  officer  of  the  Covntjr  Court. 
(See  Meetan  v.  Nieholk,  ante,  p.  149.  It 
seems,  however,  that  the  onus  of  abondi^ 
that  the  action  is  not  one  of  those  excepted 
from  the  jurisdiction  of  the  County  Courts 
by  the  >58th  section,  lies  on  the  plaintiff; 
and  it  has  been  expressly  decided,  that  the 
deHendant  is  mot  bound  to  negative  the  cur- 
cmnstance  that  the  plaintiff  is  an  attorney, 
(See  Butler  ▼.  Conwy,  17  Lew  Jonr.  N.  S. 
Exch.  p.  265,)  or  to  state  in  his  affidavit 
that  tJie  judge  who  tried  the  cause  did  not 
certify  that  Che  cause  was  proper  to  be 
tried  in  the  Superior  Court.  (See  Nind  v. 
RkodeSf  ante,  p.  69).  The  principle  of 
constractiooon  which  these  decisions  would 
aeem  to  have  proceeded  is,  that  the  128th 
section,  defining  the  cases  in  which  the  Su* 
perior  Courts  have  a  conenrrent  jnriadictioD, 
is  a  substantive  provision,  which  must  be 
taken  in  conjunction  with  the  129th  section, 
and  the  defendant  is  bound  to  bring  his 
case  within  both  these  sections;  hut  the 
actions  excluded  from  the  jusisdiction  of 
the  County  Conrts  are  exoeptiooB  stated 
under  a  proviso,  and  the  party  relying  on 
the  exception  nifist-show  that  *hb  case  faHs 
within  it.  If  the  answer  to  the  nde  for  a 
suggestion  therefore  be,  that  the  anftion  is 
not  of  that  nature  or  description  in  'whieh 
the  County  Courts  have  jurisdiction,  this 
must  appear  by  affidavits  from  the  plaintiff. 
The  defendant  makes  a  primd  facie  case  if 
he  brings  himself  within  the  provisions  of 
sections  128  &  129. 

Many  other  questions  arising  from  the 
enactment  depriving  a  plaintiff  of  costs,  jet 
remain  to  be  determined  by  the  Courts  at 
Westminster.  We  are  not  aware  that  it  has 
been  authoritatively  laid  down,  when  the  n>- 
plication  to  enter  a  suggestion  under  the 
County  Courts  Act  inust  be  male.  Mo 
doubt,  it  would  be  eoavenient  th^t  the  mo- 
tion should  be  made  and  the  rule  disposed 
of  before  the  plaintiff  has.taxed  his  costs, 
bat  as  it  has  not  been  usual  in  practice  for 
the  judges  at  chambers  to  gzaut  leave  to 
enter  su^estions  to  deprive  of  costs,  where 
a  cause  is  tried  in  vacation  and  the  judge 
at  Niri  FriuM  certifies  for  speedy  execittion, 
it  may  not  always  be  in  the  power  of  ai  de- 
fendant to  bring  %is  case  beiore  the  Court 
until  after  the  plaintiff  issues  exeeution.  It 
has  been  suggested,  and -with  some  reason,' 
that  when  a  defendant  suffers  judgment' by 
deiatilt,  the  plaintiff  can  in  no  case  'be  de- 
prived of  his  costs,  te  the  )29th  aeetion  » 

of  the  jurisdiction/*  or  "if  any.mataiial  part 
arises  within  it:" 


only  applicable  to  those  cases  in  which  ^  a 
verdict  shall  be  found  for  the  plaintiff,'*  &c. 
If  this  be  so,  in  order  to  prevent  the  plain-  ' 
tiff  suing  in  the  Superior  Court  from  re- 
covering Aw  costs,  the  defendant  is  com- 
pettefl  to  incur  the  expense  of  «ppearing 
and  defending  an  action  which  may  be 
legally  and  morally  indefensible.  It  may 
be  doubted  whether  this  could  have  been 
the  intention  of  the  legislature,  but  in  this, 
as  in  other  cases,  the  Courts  will  have  to 
determine  the  question,  whenever  it  arises, 
upon  the  language  of  the  statute ;  and  until  ^ 
the  various  .points  which  are  involved  in. the 
clauses  referred  to  have  been  judicially  de- 
cided, conjectures  as  to  the  probable  result 
would  be  of  little  or  no  value. 


LAW  OF  ATTORNEYS. 

JUDGMENT  ON  MASTER  S  ALLOCATUR.  . 

By  the  37th  section  of  the  6  &  7  Vict.  c. 
73,  an  attorney's  hill  of  costs  mi^  be  taxed, 
as  well  on  his  own  application,  as  on  that 
of  the  person  chargeable  therewith.  By 
the  43rd  section,  upon  the  taxation  and* 
settlement  of  any  sucn  bill,  the  certificate  of 
the  taxing  officer  shall  be  final  aud  conda^ 
sive  as  to  the  amount,  unless  set  aside  by 
order  of  Court;  and  payment  may  be  en- 
forced according  to  the  course  of  theOoitft, 
and  the  Court,  or  any  judge  thereof,  may 
order  judgment  to  be  entered  up  for  such 
amount  with  costs,  unless  the  retainer  be 
disputed. 

In  a  case  before  the  Court  .of  Exchequer 
in  Easter  Term,  1847>  an  attorney  delivered 
his  bill  to  his  .client,  the  bill  was  taxed,  and 
the  Masters  allocatur  amounted  to  23/.  Bs, 
Ad.  The  order  of  a  judge  was  then  ob- 
tained, empowering  the  attorney  to  sign 
final  judgment  for  the  amount.  The  attorney 
then  issued  a  writ  of  summons  against  tfae- 
defendant,  entered  an  appearance  sec;  stat* 
and  filed  a  declaration,  on  which  he  entered 
up  judgment.  The  Master  disallowed  the 
costs  of  the  ^uit,  appearance,  and  declaration, 
as  unnecessary ;  and  a  motion  was  made  to 
review  the  taxation.  It  was  mged  that  the 
attorney,  in  order  to  anail  himself  of  the 
jndaela  order,  must  prooead  tojndgmentac- 
cording  torHheordiHaryipraietioe  ofthe*Coutt ; 
and  that  .unless  the  proper  pfoliminary  steps 
were.taken,  ttfavrewas  BOtuaeDn  windi  to 
found  the  judgment.  The  Court  howevar 
held,that  the-statuteintended  that  the  Ao* 
catur  should  operate  as  a  judgmettt,  and 
that  the  previous  proceedings  here  instituted 
•were  unnecessary.  The  legislature  meant 
to  put  an  allocatur  on  the  same  footing  as 
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a  rule  of  Court  under  the  1  &  2  Vict.  c. 
110,  provided  a  judge  deemed  it  right  to 
make  an  order  for  finaljudgment.     Griffith 
Hughes,  4  Dowl.  &  L.  719. 


NEW  STATUTES  EFFECTING  ALTERA* 
TIONS  IN  THE  LAW. 

IN  THB  LAST  8BS8ION  OF  PARLIAMENT. 

The  Statutes  effecting  alterations  in  the  Law 

passed  during  the  last  Session  of  Parliament, 

printed  in  this  and  the  preceding  volume  of 

the  Legal  Observer,  are  as  follow : — 

Eztendmg  Time  for  making  Railways,  35 
L.  0.204.  *  ' 

Regulating  the  Queen's  Prison,  ih.  666. 
North  American  Passengers,  ih.  581. 
Crown  and  Government  Security,  ib.  600. 
Oaths  in  Chancery,  p.  7,  ante. 
Stamp  Duties  Assimilation,  p.  8,  ante. 
Trial  of  Controverted  Elections,  p.  23,  ante. 
Removal  of  Aliens,  p.  182,  ante. 
Annual  Indemnity,  p.  221,  ante. 
Suspension  of  the  Habeas  Corpus  Act  (Ire- 
land), p.  280,  ante. 

Poor  Removal,  p.  298,  ante. 

Commons  Inclosure,  p.  324,  ante. 

Game  Certificates,  p.  341,  ante. 

Jomt-Stock  Companies,  p.  357. 

Law  of  Elections,  p.  377. 

Law  of  Bankruptcy,  p.  377. 

Administration  of  Justice  by  Magistrates  out 
of  Sessions,  p.  397* 

Administration  of  Criminal  Law,  p.  403. 

Summary  Conrictions  of  Ma^strates,  p.  417. 

Release  of  Bankrupts,  p.  423. 

Evidence  of  Proclamations  of  Fmes,  p.  424. 

ITie  Protection  of  Justices,  p.  437, 442. 

Parliamentary  Electors  Rates,  p.  460. 

Payment  of  Debts  out  of  Real  Estate,  p.  460. 

The  London  (City)  Small  Debts*  Act,  1848, 
p.  481. 

Drainage  Certificates,  p.  482. 

COMMONS  XNCL08UBB. 

H&12  Vict.  c.  109. 

An  Act  to  authorize  the  Inclosure  of  certain 
Lands  in  pursuance  of  a  Special  R|eport  of 
the  Inclosure  Commissioners  for  England 
and  Wales.    [4th  September,  1848.] 

1.  This  act  recites,  that  the  Inclosure  Com- 
missioners for  England  and  Wales  have,  in 
pursuance  of  8  &  9  Vict.  c.  118,  since  the  date 
of  their  Thurd  Annual  General  Report,  issued 
their  provisional  orders  for  and  concerning  the 
liroDOsed  indosures  mentioned  in  the  Schedule 
to  this  act,  and  requisite  consents  thereto  have 
been  given :  And  that  the  Commissioners  have. 


by  a  special  report,  certified  their  opinion  that 
such  proposed  inclosnres  would  be  expedient, 
but  the  same  cannot  be  proceeded  ^th  without 
the  prerious  authority  of  parliament:  It  is 
therefore  enacted.  That  the  said  several  propoaed 
inclosures  mentioned  in  the  Schedule  to  this 
act  be  proceeded  with. 

2.  Short  title  of  act :  "The  Second  Annual 
Inclosure  Act,  1848." 

3.  Since  the  presentation  by  the  Indoaure 
Commissioners  of  the  said  Special  Report,  the 
necessary  consents  to  the  provisional  order  have 
been  given  in  the  matter  of  Warleg  Inclosure 
in  the  county  of  York :  And  the  several  parties 
consenting  thereto  are  desirous  that  certain 
agreements  already  entered  into  betweim  the 
lord  of  the  manor  of  IVake/ield,  of  which  the 
township  of  Warley  is  parcel,  and  conunoners 
thereof,  who  have  consented  to  such  provisional 
order,  should  be  carried  out  with  respect  to 
certain  matters  which  unless  provided  for,  it 
would  not  be  advisable  that  such  inclosure 
should  proceed :  It  is  therefore  enacted.  That 
it  shall  be  lawfol  for  the  said  Commissioners 
to  direct  that  the  said  inclosure  be  proceeded 
with  upon  the  terms  and  conditions  of  such 
provisional  order  and  of  the  said  agreements, 
or  such  of  them  as  the  said  Commissioners 
shall  Uiink  just  and  reasonable. 

SCHBDULB  TO  WHICH  THIS  ACT  BBFBBa. 

Ash  Moor,  Devon. 
Cottisford,  Oxford. 
Kildwick,  York. 
Winterboume,  Wilts. 
Littleton,  Middlesex. 
Newton  Valence,  Southampton. 
Discoyed  Hill,  Radnor. 
Greatham,  Southampton. 
Newbigffin  Moor,  Westmorland. 
HarrasMoor,  Cumberland. 
Drinkstone,  SuflTolk. 
South  CoDunon,  Somerset 
StandladCf  Brighthampton,  and  Hardwick, 
Oxford. 
Hebden  Moor,  York. 
Hodnet  Heath,  Salop. 
Thatcham,  Berks. 
Germans  Week  Common,  Devon. 


CHANCERY  REFORMS, 

CONTINUITY  OF  PROCBBDINGS  IN  aiASTBKS' 
OFFICXS. 

Mr.  Samu£l  Miller  has  just  published 
some  *' Observations  on  the  necessity  of 
Continuous  Proceedings  in  the  Offices  of 
the  Masters  in  Chancery,  with  Remaika  on 
a  Pamphlet  of  Master  Farrer,  intituled 
'  Observations  on  the  Offices  of  the  Masters 
in  Chancery.*  *'  Mr.  Miller  had  bestowed 
much  time  and  attention  on  the  Report  of 
the  Law  Amendment  Society  relating  to 
proceedings  in  the  Masters'  Offices,  to 
which  Master  Farrer's  observations  are  di- 
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rected,  and  he  has  therefore  offered  these 
remarks,  which  he  accompanies  with  awell- 
deserred  compHment  to  the  learning  and 
eminent  character  of  the  Master. 

Xhis  subject  of  the  Continuity  of  Pro- 
eeetiinga  in  the  Masters'  Offices,  instead  of 
liourlj  warrants,  is  one  on  which  we  enter- 
tain a  very  decided  opinion  in  accordance 
^tlx  Mr.  Miller,  and  we  shall  lay  before 
our  readers  Mr.  Miller's  answer  to  the 
^blaster  on  this  important  point. 

IS^aster  Farrer's  objection  to  continnous 
warrants  is,  that  there  would  be  five  Su- 
perior Judges  and  ten  Masters  sitting  with 
Cause  lists,  and  that  it  would  be  difficult, 
if  not  impracticable,  to  carry  the  plan  into 
effect,  and  the  difficulty  would  be  much  in- 
c^reased  by  the  Courts  sitting  at  West- 
minster. To  this  Mr.  Miller  thus  an- 
swers : — 

"  Now  these  difficulties,  it  is  submitted,  will 
be  found  on  consideration  not  of  such  moment 
as  to  prevent  the  adoption  of  a  plan  admitted 
on  all  hands  to  be  most  beneficial,  and  par- 
ticularly when  it  is  considered  that  the  prin- 
cipal grounds  of  the  objections  suggested  by 
the  Master  are  likely  to  be  removed ;  for  there 
cannot  be  a  doubt  that  six  Masters  could  with 
ease,  by  continuity  of  proceeding,  dispose  of 
more  business  than  is  now  done  by  ten,  and  a 
Committee  of  the  House  of  Commons  has 
already  recommended  that  the  present  number 
of  Masters  shall  be  reduced.  The  incon- 
venience arising  from  the  Courts  sitting  at 
Westminster  daring  the  terms  might  also  be 
speedily  remedied  by  fixing  the  sittings  always 
in  Lincoln's  Inn,  a  course  which  has  been  long 
desired  by  a  majority  both  of  the  bar  and  of 
solicitors. 

**  Master  Farrer  seems  to  consider  that  the 
present  voluntary  system  of  attendance  might 
still  be  retained,  but  that  it  should  be  subject 
to  control,  to  prevent  abuse.  This  proposition, 
however,  is  open  to  the  objection,  that  discre- 
tion is  always  liable  to  be  abused ;  and  it  is 
said,  that  in  times  beyond  legal  memory,  when 
equity  was  measured  bv  the  Chancellor's  foot, 
the  suitor  obtained  a  larger  or  smaller  pro- 
portion  of  justice,  according  to  the  size  of  that 
important  member,  so  would  proceedings,  if 
the  present  voluntary  system  of  attendance 
were  retained,  be  liable  to  be  continued  or  de- 
layed, according  to  the  amount  of  firmness  and 
determination,  or  kindness  and  forbearance, 
possessed  by  the  Master,  or  according  to  the 
conscience  of  the  practitioner,  and  thus  we 
should  be  in  danger  of  speedily  rehmsing  into 
the  lax  system  now  complained  of.  oo  thought 
also  the  late  Lord  Chancellor  of  Ireland,  Sir 
Edward  Sugden ;  for  that  eminent  judge,  in 
settling  the  code  of  orders  for  regulating  pro- 
ceedings in  the  Court  of  Equity  and  the 
Masters'  Offices  in  that  country,  and  to  the 
preparation  of  which  he  devoted  several  months 
of  unremitting  labour,  expressly  provided  for 


continuity  of  proceedings  in  the  Masters' 
Offices.  The  writer  has  ascertained  that  the 
order  for  this  purpose  has  worked  most  satis- 
factorily to  all  parties,  and  without  the  neces- 
sity for  any  such  material  changes  in  the  old 
practice,  as  seems  to  be  considered  by  Master 
Farrer  to  be  necessary  for  giving  due  effect  to 
such  an  order. 

''It  is  far  from  the  writer's  wish  to  suggest 
alterations  that  would,  if  carried  out,  press 
inconveniently  upon  the  practitioners  of  the 
Court;  but  he  reels  assured  that,  so  far  from 
continuity  of  proceedings  producing  such  a 
result,  it  would  operate  greatiy  to  their  relief. 
In  the  first  instance,  two  or  three  offices  of 
very  large  practice  might  find  it  necessary  to 
increase  their  staff;  but  the  advantages  they 
would  derive  from  the  speedy  release  of  their 
capital  now  frequenUy  locked  up  for  years  in 
consequence  of  tbe  tardy  mode  of  proceeding, 
and  the  great  increase  tnat  would  t^e  place  in 
Chancery  proceedings,  would  far  more  than 
compensate  for  any  inconveniences  they  might 
sustain. 

"  A  similar  difficulty  was  started  with  regard 
to  the  iunior  bar  of  the  Court  of  Chancery 
when  the  additional  Vice-chancellors  were 
appointed.  It  was  said  by  many,  that  it  would 
be  impossible  for  juniors  in  considerable  prac> 
tice  to  take  brieu  in  all  the  Equity  Courts,^ 
and  some  were  actually  considering  what 
Courts  they  should  select;  but  no  such  selec- 
tion  has  been  made,  and  very  littie  incon- 
venience has  arisen.  Had,  however,  this  dif- 
ficulty been  ever  so  well  founded,  it  would 
have  been  deemed  a  very  unsatisfactory  reason 
why  the  public  should  be  deprived  of  a  better 
administration  of  justice;  and  the  writer  is 
sure  there  is  not  a  solicitor  who,  for  the  sake 
of  his  own  convenience,  would  wish  his  client 
to  be  detained  in  the  Master's  Office  a  year 
and  more,  to  get  through  a  proceeding  that 
might  be  disposed  of  in  two  days." 

Mr.  Miller  adds,  in  a  note,  the  following 
details  in  support  of  his  views  : — 

**  A  statement  was  made  by  the  late  Master 
Lynch,  in  his  speech  in  the  House  of  Com* 
mons,  relative  to  tbe  Court  of  Chancery,  ou 
the  5th  of  August,  1840,  which  has  since  been 
published;  wherein  he  says,  that  in  a  case 
before  him  called  "The  Bury  St.  Edmund's 
Case,"  where  between  seventy  and  eighty 
separate  accounts  were  durected  to  be  taken, 
the  parties  having  proceeded  for  two  days,  six 
hours  each  day,  the  matter  was  gone  through 
in  the  middle  of  the  day ;  whereas,  if  it  had 
been  proceeded  with  in  the  ordinary  way  of 
warrants,  the  taking  of  the  accounts  would 
have  occupied  a  year  or  more ;  and  he  adds : 
'  There  is.  no  Master  in  the  buildmff  who  is  not 
perfectly  idive  to  the  advantages  of  continuity 
of  proceeding,  and  who,  as  ftir  as  in  lum  lies, 
does  not  carry  into  effect  such  continuity ;  but 
until  directed  by  a  higher  and  competent 
authority, — uniU  the  Master  is  directed  not  to 
proceed  with  a  cause  until  he  finishes  the  pre- 
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TiJiMe  of  tUtJHMldfe  ^  iHMWefdHII^  is  OVA  «/ 

wkiMk  (n  QM»  af.9idi|Bi«»9)  it  upMrcd  tkit» 

oTwaxiai 


year  and  a  half  woold  hav«  b«ea  coMo 
4iiW«dmc«n|^l«lui^  by 

«antlnupua  i»rocM&«,  wm  &aif  H«d  m.  two 
d»f8«  And  eimiitb^  mt  cMe  vcfinored  to  ut 
ti^  AffpsidU  to  Ma»tar  Fami's  "Obiorvs^ 
tioM.  oa  th»,  MntteM'  OfficM,'"  beam  anple 
iMtimooy  to  th«  sane  eiEect;  for  ia  that  caae^ 
^ldiMse«xct|ilioiiatoaiuNiroi:ahadheealakA  Cpr 
mauS&amcj»  th»  av(?:ttiiuat8^  which  migibt  wcU 
hove  bM«.  concluded  intwoi  day«  hjf  coadnur 
4Dmp«ec««ding;  OKtended.  ovor  ftponod  of  £aur 
^pooihe,  and  thaa^  uyoa  a  maie  ^estioa  of 
fjondjng  th»  caoae  waa  carcied'  over  the  Jong 
YB6atiop».  ouking  a  jianod  o£  tea  noathdhefioce 
tho^anewtere  couiid  bt  obtained^  whereaa  if  the 
^HPiptioiM  had  bo«D  apeedily  djapoeed  of,  the 
cause  might,  without  going  into  evidence^.  hav« 
bMahaan),  and  a  decree  obtetaed^  bafiove  the 
"ww^Uoa  coouneacedj 


OT^lMPS  on  GGPYHOLD  ADMB88I0WS. 

7b  the  Editor  of  th9  Legal  (^ferver. 

Sib,— The  inconvenience  which  must  arise 
from  having  to  prejpane  a.  formal  admission  on 
atamp  at  the  time  of  admi88ion,.may  be  avoided 
by  substituting  an  admission  at  a  special  Count 
lor  one  out  of  Court 

The  86th  section  of  the  act  (4  &  5.Vict  c.  35) 
authonsea  a  lord,  steward^  or  deputy  steward, 
.to  hold  a  Court  without  the  attendance  of 
homage,  and  .the  admission  may  thus  be  effected 
.with  as  little  trouble  to  the  steward  aa  if;  granted 
out-  of  Court 

As  a  choice  of  forms  in  the  entry  of  sur- 
render under  the  act,  may  not  be  useless,  I 
aend  you  at  foot  a.copy  of  the  form  Ihaveiused 
since  the  act.  X  do  not  refer  to  the  stamp,  but 
fiuch  reference  could  be  made  if  desired.  1 
would  however  sugijpest,  that  if  reference  be 
made  to  the  stamp,  it  would  be  better  to  state 
what  stamp  is  impressed,  than  to  atatathat  the 
jsnnwuder  is  duly  stamped, 

Afaoorof  ITha.  day.  of  in 

Y  tha  year  of  our  I^ard 

) '  pursuant  to  the  atatute 

la  that  caaa  made  and  provided*  is  enlecad  on 
•«rthe  Court  Rolls  of  this  manors  an  abaolute 
[an  Qonditional]  surraaderiaivhtiog.. this,  day 
tahcA/out.Df  Conn  as  thenan  oapiMMd,  bom 
A*Bh  at  ci^yhold.  teaant  af<  thia  maiior»>aiid 
•^Meh  Burzcader  ia  aa  fbllowa^  (thai  ia  to.  say^). 
Uidd  Gopn^  qfrsmnmdir,^ 
r^/oa/.J  Satexfd  purauani  to  the  aMtulei 
4iM  6  Viet  c.  36«  a..89. 


SiE,'-^WiU.yQnr  conttfpoodent  "  Grna"  he 
«iad  aaovtgh ta iaform mahov ha ^n»kea. out 


-Jbapoi  and  Pentmal  Aeis» 


that  **  It.  ia^bvioody  tha  inteatioa  af  tha  1^- 
latem  toiafibc  the  stanip  on  tha  mhritft—  vifii 
a  view  to  pireveDt  firana  r*  and  how 
the'  aJmissioB,  which  ia  pot  ial^  the  < 
drawer  and  DsrefMca  ]%hit,  cas  prtHR 
better  tkaa  tha  copy  vMch  gwa  foilktothe 
»Qiid)a«wiiiiiiTi  •r^t^i 

INnlnyi  hawiU  MsaaJblige  aa  wid^tha  £001 
U  Mi.eatef  o£  tha  adflgHasion,  the  one  fhriiiahed 
aa.  such*  being. in  fact  merely  an  entry  of  aar- 
rwder  out  of  Couit,  fsuhwith  in  punuanee  <d 
the  statute.  - 

A  Toima  9r«irARB^ 


U8T  or  LOCAL  AND  PEBSONAL  ACTS. 
n  &  13  YiQX^ 

DBCLARBD  PfTBX.TC, 

A^D  TO  BH  JUDICIALLY  NOTICED. 

I.  An  Act  for  better  aaaesainff  and  collect- 
ing the  Poor  Rates,  Lighting,  W atdmig,  aad 
Highnray  Bates  in  the  pariah  of  Kettering  in 
the  county  of  Northampton. 

2..  An  Act  for  enabling  the  Mayor,  Alder- 
men,.and  Buxu^asea  of  the  borough  of  Lfices- 
ter  to  establisa  agfsneral  Cemetery  for  such 
borouflh. 

3.  An  Act  for  the  Consecration  of  a  Piirtion 
o£  the  Manchester  General  Cemetery. 

4..  An  Act  for  extending  the  Thne  for  buOd- 
ii^  a  Bridge  over  the  river  Avon  from  Cliflon 
to  the  opposite  side  of  the  river  in  the  cooni^ 
of  Somerset 

5.  An  Act  to  authorize  the  Company  of  Pm- 
prietocB  of  the  Leicester  Navigation  to  abandon 
the  Bailways  or  Stone  Roads  and  Water  Levels 
commonly  known  as  "The  Forest  Lint^**  and 
to  enahlfl  them  to  sell  the  Lands  over  which  the 
same  paaaes,  and  the  Reservoir  and  other  Works 
connected  thereiidth. 

6..  An.  Act  for  supplving.  tha  parish  ^d 
township  or  borough  of  Folkestone  with  Water. 

7.  An.  Act  to  enable  the  Company  of  Pn>- 
prifitora  of  Lunbeth.  Waterworks  to  construct 
additional  Works^  and  for  the  better  sup* 
plying,  the  inhabitants  of  the  parish  of  Lambeth 
in  the  county  of  Surrey  and  other  parishes  and 
plaeea  with  water. 

8.  An.  Act  for  the  better  snpplyinf  with 
Water  the  Rayal  Burgh,  of  Stirling  ana  sub- 
urba  thereof* 

9.  Aui  Act  to  enable  the  Birkenhead  Dock 
Company  to :  sell  or  leaaeith^  Land. 

10..  An  Act  to  authoriza  the  Thistees  of  the 
Liverpool  Docks  to  build  Warehouses,  to  con- 
struct  additional  Wet  Docka  and  other  Works, 
and^fon  other  purposes. 

I I.  An.Act  for  constructins^aad  maintaining 
a^  Pier.  Jetty,,  or  Stage».  wita  necessary  Ap- 
proaehea  thereto,  at  Dover. in  the  county  of 
Kent. 

12.  An.  Act  for  lighting  with  Gaa  the  tovu- 
alup<  of  Moriey  in  ];he  pariah  of  BatUyia  the 
West.  Hidmg.of  the  county  of  York. 

13..  An  Act  for  amending.  "The  Bristol  and 
Clifton.iGaalight  Act»  1847, 


14.  An  Act  for  ingorponttiBg  ikaSmUktm^* 
ton  GasKght  Company,  md  fir  — ppiyMig  M-'tk^ 
iimdbad  i^aoe  the  tosm  and  mighimiMkood^  of i 
SorathanyHn  iwth  Qm, 

15.  Ad  Actio  UMod  ««d  «d«u|a t)w fbo* 
TiatoBs  of  aa  Act  paaMd. ia  i^tUand  lOlh  yoan 
of  the  reign  of  her  pneaot  MajeiAy,  iatUalad 
"  An  Act  te  better  siippl|Qog  with  Gae  the  city 
of  WoicestBr  and  tha  Saburba  thereof  and  to 
enable  the  Worcester  New  Gaslight  Coaipanf 
incofporated  by  the  aaid  Act  to  rake  afoither 
SmiofMoacf." 

16.  An  Ad  lor|Mmriding  a  Market  for  the 
Sale  of  Cattleaad  other  Aainabia  tbe  ImuMi^ 
of  Shrewsbury  in  the  coantj  of.  Salop. 

17.  Aa  Act  to  altac,  aneodi,  and  enlarge  the 


Powers  and  Provisioas  of  aa  Act  passed  ia  toa 
9Kh  aad  10th  years  of  the  xeagn  of  his  Ma|asty 
Kii^  George  the  Third,  kn  estabUslung  aad 
governing  the  Magdalen  Hospital. 

18.  Aa  Act  for  the  E^alatioo  of  certain 
public  Suffieraace  Wharres  in  the  port  of  Loo- 
doa. 

19*  An  Act  to  effect  aa  a^cetaeat  between 
the  Vkttora  of  the  Limatic  Asylam  for  the 
county  of  Leicester  aad  the  Corporatiosi  of  the 
boroi^h  of  LMcestcr»  for  the  Admission  of 
Lonatic  Paupers  hoax  the  said  borough  into 
the  Asylum. 

20.  Aa  Act  for  the  Incoiporation,  EataUiah- 
neot,  and  R^nlation  of  "  Price's  Patent 
Candle  Compauy,"  aad  for  eaaUinii^  the  said 
Compaay  to  purchase  and  work  Letters  Pateat. 

2 1 .  An  Act  to  authorize  certain  Akeratioas 
ia  the  Uitchin,  Northampton,  aad  Huntingdon 
Extension  of  the  Midland  Railways;  aadibr 
other  purposes. 

22.  An  Act  for  enabling  the  North-western 
Railway  Company  to  aiake  certain  alterations 
and  Diversions  in  the  Main  Line  of  their  RjaiL. 
ways  at  Skiploa,  Castertoa,  and  Sedbergh,aBd 
ia  the  I^ancaster  branch  of  their  Railway  at 
Bulk. 

23.  An  Act  to  aathoiize  the  leasing  of  the 
Aberdare  Railway,  with  the  branch  Railway 
and  Works  connected  therewith,  to  the  Talf 
Vale  Railway  Company. 

24.  An  Act  for  enabling  the  York,  Newcastle, 
and  Berwick  Railway  Company  to  improve 
thm*  Main  Lhxe  of  Railway,  and  to  make  cer- 
tain Branches  ia  tho  eoual^  of  Dartnm;  sod 
for  other  purposes. 

25.  An  Act  to  empower  the  North  British 
Railway  Company  to  raise  additional  Capital 
for  certun  purposes. 

26.  AnActtoeoaUetheifeBdBlandWiBder^ 
mere  Rathniy  Company  to  rase  a  ftnther  Sum 
of  Money,  sad  toamead  the  act  relating  to  each 
Biilway. 

n.  An  Act  for  emMing  the  Sooth  Wate 
Railway  Company  to  hold  Sbafes  in  the  Ua- 
dertaUagof  theVideofNealiiRiaiiray  Com- 
paay; and  far  other  pnrpoaes. 

W.  Aa  Aet  far  enablioy  tha  Bristol  aad 
Eaetcr  Railway  Compsmy  to  pavchasa  theGhn* 
tonbswy  Navt^tian  aad  Gaml,  and  for  aiaead- 
imf^  the  acta  laUtxng  to  aaeh  Railwiy  and 


SO.  Aa  Act  toaawad^lmiiietspritatiiit iotho 
Waterford,  Wexford,  Wicklow,  and  MUm 
Railway,  aadjto  si^ahla  tha  &alh  Wake  Bail- 
way  Campany  to  aiAirribothsaEto, 

30.  AaAct  to  aaahle  tha  Norfolk  RaOaw 
Gompaiy  to  laisa  aii»thar.Samof  iMoaey^iaHil 
for  other  purposes. 

ax.  An  Avtiar  aholishing  the  Duties  ciow 
payable  under  the  Act  oif  7  CUo^.tba  Fta^ 
commonly  callod  Saiat  Georg^'a  vhapal  Ad^ 
aad  for  oiherwiae  varyiag  the  Piuirisioas  them» 
of,  and  enacting  other  Dkoties  sad  P^onsioaa 
ia  lieu  thereof. 

32.  An  Acttojraiae  a  further.  Sam  a£  Uaaicf 
for  the  Court  House  and  Oficcaat  Uaiailtoa» 
aad  to  alter  the  Mode  of  .aascMiag.  and.]eirjMV 
certain  Rates  and  Aaaessmeats  ia  the  coiu^f 
of  Lanark. 

33.  Aa  Act  for  removmg.  aad  x^golatiag  tha 
Markets  and  Fairs  held  ia  tha  bomaigh  aad 
liberties  of  Oswestry,  aad  for  completinjK  and 
providing  convenient  Market  Plases  aad  Hbu^a 
for  Fairs,  with  proper  Approaches  thereto. 

34.  An  Act  for  maintaining  aad  iaiproving 
the  Harbour  of  Leoe  m  the  county  of  Gora» 
wall,  and  for  taking  down  the  present  Bridge 
between  East  and  West  Looe  acrow  the  aaai 
Harbour,  and  erecting  a  new  Bridge  instead 
thereof. 

35.  Aa  Act  for  nwinUimng,  aegalatiag,  and 
improving  the  Harbour  of  Barrow  in  the  Ccam^ 
Palatioe  of  Lancaster. 

36.  An  Aa  for  better  sapplying  with  Water 
the  borough  of  Derby,  and  certain  parishes  aad ' 
places  adjaceat  thereto,  in  the  county  of  Dauby. 

37.  Aa  Act  to  amend  three  Acts  of  ma 
M^esty  King  Geone  the  ISurd,  and  another 
Act  of  his  late  Majesty  King  William  the 
Fourth,  for  amending  certain  MUeways  leading 
to  Oxford,  and  makiqg  impvovcments  ia  the 
University  and  City  oi  Oxford,  the  sahurha 
thereof,  and  ac^iaing  parish  of  Saint  Qeaiant ; 
and  for  other  purposes. 

38.  Aa  Act  to  amalgamate  the  LiverpoaiL 
Gasli^^t  Company  and  the  Liveifiooi  Nov 
Gas  aad  Coka  Compaay. 

39.  AaAct  toamead  and  enlarge  the  Powas9 
of  an  Act  passed  in  the  2ad  vear  of  the  reiga 
of  his  Majesty  King  George  the  Fourth,  andof 
an  Act  passed  tn  tbe  '6th  year  of  the  tngn  ot 
her  prweat  Majesty,  for  aafjplyiag  the  towns 
of  Old  and  New  Brentford  m  the  county  of 
Middlesex,  axid  other  places  therein  mentioned, 
with  Gas. 

40.  An  Act  to  repeal  the  Provisions  of  two 
several  Acts  for  l^^ng  milk  Gas  the  town  of 
Brighthelmsfione  ia  the  county  of  Susssk,  and 
for  making  other  provisions  in  lieu  thereof*. 

41.  An  Act  to  authorize  the  Company  of 
Proprietors  of  the  Forth  and  Clyde  Navigation 
and  the  Airdrie  aad  Gbatbridgr  Water  Com- 
paoy  to  enter  into  agreements  for  certain  pur- 
poses. 

42.  Aa  Act  to  eaaMe  the  If  ercidaBenm  Dock 
Coo^ny  to  sell  or  lease  Lands  at  Toxteth 
nirk  in  tbe  comity  eff  Lancaster. 

43.  An  Act  for  facilitating  tbe  traasferof  the 
firislol  Docha  to  the  Mayor,  Aldermea,  and 
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BurgtSBtB  of  the  city  of  Bristol,  and  for  other 
purposes. 

44.  An  Act  for  farther  extension  and  im- 
prorement  of  the  Ferry,  Harbours,  Piers,  and 
other  works  at  Queensferry,  on  the  Frith  of 
Forth ;  and  for  other  purposes  connected  there- 
with. 

45.  An  Act  for  establishing  direct  Steam 
Communications  across  the  river  Tyne  between 
the  towns  of  North  and  South  Shields,  and  be- 
tween other  places  in  the  counties  of  Durham 
and  Northumberland. 

46.  An  Act  for  incorporating  the  North  of 
Scotland  Fire  and  life  Assurance  Company, 
under  the  name  of  "  The  Northern  Assurance 
Company;  for  enabling  the  said  Company  to 
Bue  and  oe  sued,  and  to  take,  hold,  and  transfer 
property ;  for  confirming  the  Rules  and  Regu- 
lations of  the  said  Company;  and  for  other 
purposes  relating  thereto. 

47.  An  Act  for  enabling  "The  Patent  Gal- 
vanized Iron  Company  "  to  purchase  and  work 
certain  Letters  Patent. 

48.  An  Act  for  repealing  an  Act  passed  in 
the  6th  year  of  the  reign  of  his  Majesty  King 
George  the  Fourth,  for  making  a  Road  from 
Battle  Bridge  to  HoUoway  in  the  county  of 
Middlesex. 

49.  An  Act  for  repairing  the  Road  from 
Nantwich  to  Wheelock  Wharf  in  the  County 
Palatine  of  Chester;  and  to  repeal  an  Act 
passed  in  the  56th  year  of  the  reign  of  his  Ma- 
jesty King  George  the  Third ;  and  to  continue 
and  extend  the  Trust. 

50.  An  Act  to  amend  an  Act  passed  in  the 
11  th  year  of  the  reign  of  liis  late  Majesty  King 
George  the  Fourth,  intituled  "An  Act  for  re- 
pairing and  maintaining  the  Roads  from  the 
town  of  Dalkeith  in  the  county  of  Louth  to  the 
towns  of  Castle  Blayney  and  Carrickmacross  in 
the  county  of  Monaghan." 
V  51.  An  Act  for  repealmg  an  Act  of  the  9th 
year  of  the  rei^  of  his  Majes^  King  George 
the  Fourth,  intituled  "  An  Act  tor  making,  re- 
pairing, and  improving  certain  Roads  leading 
to  and  from  Truro  in  the  county  of  Cornwall 
and  for  making  other  provisions  in  lieu  thereof; 
for  forming,  vesting,  and  improving  certain 


Roads ;  and  for  continuing  and  extending  the 
Truro  Turnpike  Trust 

52.  An  Act  to  enable  the  Dundee  and  Perth 
Railway  Company  to  make  a  Junction  Line  of 
Railway  into  the  Royal  Burgh  of  Dundee. 

53.  An  Act  to  continue  and  amend  the  Act 
relating  to  the  Drumpeller  Rdlway. 

54.  An  Act  to  enable  the  Arbroath  and  For- 
for  Railway  Company  to  raise  a  further  Sum  of 
Money. 

55.  An  Act  for  enabling  the  York,  New- 
castle, and  Berwick  RailwayCompany  to  devi- 
ate or  alter  part  of  their  Thirsk  and  Maltoa 
Branch  Railway,  and  to  abandon  Part  of  the 
same ;  and  for  other  purposes* 

56.  An  Act  for  enabling  the  Leeds  and 
Tlursk  Railway  Company  to  make  a  railway 
from  Melmerby  to  Northallerton,  and  to  form 
a  junction  with  the  York  and  Newcastle  Rail- 
way. 

57.  An  Act  for  enabling  the  Leeds  and 
Thirsk  Railway  Company  to  alter  the  levels  of 
certain  portions  of  the  Leeds  and  Hartlepool 
Railway,  and  to  altcK  the  proposed  junctions 
wi&  the  Stockton  and  Darlington  Railway  in 
Eaglescliffe ;  and  for  other  purposes. 

58.  An  Act  for  enabling  tne  Manchester 
South  Junction  and  Altrincham  Railway  Com- 
pany to  provide  additional  Station  Accommo- 
dation in  Manchester ;  and  for  other  purposes. 

59.  An  Act  to  authorize  the  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  Company 
to  raise  a  further  sum  of  money ;  and  for  other 
purposes. 

60.  An  Act  to  enable  the  Chester  and  Holy- 
head Railway  Company  to  purchase,  hire,  and 
use  Steam  mats ;  and  for  otherpurposes. 

61.  An  Act  to  enable  the  Waterford  and 
Kilkenny  Railway  Company  to  make  certa«i 
Deviations  in  the  authoriaed  Line  of  the  said 
Railway ;  and  to  amend  the  act  relating  thereto. 

62.  An  Act  to  alter  the  Line  of  the  Great 
Grimsby  Branch  of  the  East  Lincolnshire  Rail- 
way, and  to  amend  and  enlarge  the  Provisions 
of  the  Acts  relating  to  the  East  lincobshire 
Railway. 

[The  remainder  of  this  X^ist  will  be  given  in 
our  next  Number.] 


RECENT  DECISIONS   IN  THE  SUPERIOR   COURTS, 

RBPORTED  BY  BARRI8TBRS  OF  THE   BEVBRAL  COURTS. 


HollS'  COBTt. 

Newttm  T.  Askew,    August  9»  1848. 

I   &  2  VICT.  C.   110.— CHAROINO    ORDER. — 
TRUST  MONIBS. 

Tke  Court  will  not  gwe  ef^  to  a  charging 
order  under  /Ae  1  4-  2  Viet.  c.  110,  on  the 
application  of  the  party  who  has  obtained  it, 
ay  restraining  trustees  from  paging  over 
trust  monies  in  the  way  directed  by  an 
order  made  brfore  the  warging  order  was 
obtained, 

.    In  this  cause  a  decree  had  been  made  on  the 
16th  of  June  last,  directing  a  trust  fund,  which 


was  the  subject  of  the  suit,  to  be  transferred 
to  new  trustees,  and  the  dividends  which  ha^ 
accumulated  upon  it  to  be  paid  to  Mrs. 
Newton,  The  transfer  had  been  made  ac- 
cordingly, but  the  dividends  had  notyetheea 
paid,  llie  fund  consisted  of  2,1072. 16f .  3  per 
cents.,  and  the  accumulated  dividends  amooiit- 
ed  to  4i9lOs,  Zd.  On  the  14thof  July,anoiiler 
was  obtained  from  Mr.  Justice  CrettveU, 
under  the  1  &  2  Vict  c.  110,  and  the  3& 4 
Vict.  c.  82,  charging  this  sum  of  stock,  de- 
scribed as  standing  m  the  names  of  the  old 
trustees,  in  whose  names  it  then  stood;  and 
the  accumulated  dividends,  with  two  soma  of 
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221/.  3s.  and  13/.  12*.,  for  which  judgment 
had  been  obtained  against  Mr.  Newton.  The 
party  who  had  obtained  this  order  now  pre- 
sented his  i)etition,  praying  that  the  dividends 
above  mentioned,  or  so  much  as  the  Court 
might  think  proper,  might  be  paid  into  Court, 
instead  of  bemg  paid  to  Mrs.  Newton,  and  not 
paid  out  without  notice  to  the  petitioner;  and 
that  the  trustees  might  be  restrsdned  from 
making  the  payment  to  Mrs.  Newtou,  and 
Mrs.  Newton  from  receiving  it.  It  was  stated 
that  a  writ  of  error  had  been  brought  in  rc- 
n>ect  to  the  judgment  upon  which  Mr.  Justice 
Creswell's  order  was  founded. 

Mr.  Turner  and  Mr,  Wickens  for  the  petition. 
Mr.  Roupell  for  the  trustees. 
Mr.  Ektertcn  and  Mr.  Newton  for  Mrs.  New- 
ton. 

Reference  was  made  to  Reddellv.Dobree,  10 
Sim.  244;  Robinson  v.  Pearce,  7  Dow.  P.  C, 
93 ;  Feistel  v.  King's  College,  11  Jur.  546 ;  16 
Law  Jour.  Chan,  339;  Bristed  r.  Wilkins,  3 
Hare,  235 ;  and  Black.  Com.  iii.  412,  as  to  the 
suspension  of  execution  during  a  writ  of  error. 
Lord  Langdale,  after  stating  the  facts,  said, 
that  he  had  no  control  over  the  charging  order, 
but  was  bound  to  assume  that  it  was  properly 
made.     He  was  told  that  a  writ  of  error  had 
been  brought  upon  the  judgment,  and  that 
therefore  execution  could  not  issue,  but  it  did 
not  follow  that  on  that  account  the  charging 
order  was  invalid.    Then  came  the  ouestion, 
whether  the  fund  could  be  seized.    The  fund 
no  longer  stood  in  the  names  of  the  persons  in 
whose  names  it  stood  when  the  charging  order 
was  made.    But  the  order  directing  the  pay- 
ment of  the  monies  to  Mrs.  Nekton  remained 
unaffected.     The  trustees    of  those    monies 
might  indeed  have  said,  we  received  notice  that 
Mrs.  Newton  is  indebted  in  a  judgment  debt, 
and  that  an  order  has  been  made  charging  these 
dividends,  and  we  are  in  a  difRculty,  but  they 
bad  not  done  so  and  would  not  do  so.    Then 
what  was  the  Court  to  do  ?    He  had  gone  so 
far  in  similar  cases  as  to  say,  that  where  the 
fund  was  in  the  hands  of  the  Court,  but  was  to 
be  paid  to  persons  not  entided  to  it,  the  Court 
would  interfere  to  prevent  that  payment;  but 
bere  the  fund  was  in  tiie  hands  of  persons  who 
received  it  as  trustees,  under  an  order  to  pay  it 
over,  and  the  application  was  made  by  a  cre- 
ditor who  desirea  an  alteration  of  this  order. 
He  did  not  think  he  had  anv  right  to  interfere. 
If  the  funds  had  been  in  the  hands  of  the  Court, 
he  should  have  respected  the  charging  order. 
But  the  funds  being  in  the  hands  of  trustees, 
under  an  order  of  the  Court,  and  this  being 
an  application  by  a  creditor  not  interested  in 
the  proceedings  m  the  cause,  he  could  make 
no  order  upon  it. 


Wltt'CttuutXUix  of  <^glan)r. 
Cole  v.  Scott.    June  14, 1848. 

CONSTRUCTION  OF  WILL. — AFTKR-ACaUIRBD 
B8TATBS. — STAT.  1  VICT.  C.  26. 

A  testator,  by  his  wiU,  devised  all  hit  free- 
hold,   copyhold,    and    leasehold    estates. 
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"whereof  1  am  now  seised  or  possessed  in 
any  manner ;"  Held,  on  the  construction 
of  the  whole  wUl,  that  those  words  pre- 
cluded  after-acquired  freehold  property 
from  passing  by  the  wUl, 
John  Colb,  by  his  will,  dated  April,  1843^ 
after  providing  for  his  widow,  becjueathed  as 
follows :—"  And  as  to  all  and  smgular  the 
residue    and   remainder    of    my    messuage, 
farms,    lands,    hereditaments,    and   premises 
whatsoever  and   wheresoever,    and    of  what 
tenure  or  nature  soever,  and  generally  all  the 
freehold,    copyhold,    and    leasehold    estates 
whereof  I  am  now  seised  or  possessed  in  any 
manner  howsoever,  (all  which  are  hereinafter 
designated  and  intended  to  be  described  as  my 
said   residuary  real   estate,)    and  which  are 
not  hereinbefore  specifically  devised  and  be- 
queathed ;   and  as  to  all  the  residue  and  re- 
mainder of  my  personal  estate,  &c.,  1  give  and 
bequeath  the  same  residuary  real  and  personal 
estate,  and  every  part  thereof,  to  my  nephews, 
F.  C.  Scott  and  H.  Scott,  their  heirs,  exexecu- 
tors,  administrators,  and  assigns,  upon  trust, 
&c.*'    In  a  subsequent  ^sjt  of  the  will  he 
"  gave,  devised,  and  bequeathed  unto  his  said 
nephew,  H.  Scott,  all  such  manors,  messuages, 
farms,  lands,  tenements,  and    hereditaments 
whatsoever,  as  well  freehold  as  copyhold  and 
leasehold,  as  were  then  vested  in  him,  or  as  to 
the  said  leasehold  premises  should  be  vested 
in  him  at  the  time  of  his  death  as  a  trustee  or 
mortgagee  in  any  way  howsoever.    To  hold 
unto  and  to  the  use  ot  the  said  H.  Scott,  his 
heirs,  executors,  administrators,  and  assigns, 
upon  and  subject  to  the  like  trusts  as  the  same 
were  then  or  should  be  vested  in  him,  and  with 
the  same  powers  and  authorities,  as  far  as  he 
could  devise  and  bequeath  the  same,  as  he  had 
over  the  same  premises  respectively."     The 
testator  died  on  the  4th  September,  1846,  with- 
out altering  his  will,  but  subsequently  to  the 
date  and  execution  of  his  will,  he  contracted 
for  the  purchase  of  certain  freehold  heredita- 
ments and  premises,  without  republishing  his 
will,  and  the  question  was,  whether  they  passed 
by  his  will,  or  whether  he  died  intestate  as  to 
them  ?    A  biU  was  filed  by  R.  J.  Cole,  the  tes- 
tator's heir-at-law,  to  establish  his  right,  on 
the  ground  that  the  after-acquired  property  did 
not  pass  by  the  will.    To  this  bill  a  general 
demurrer  tor  want  of  equity  was  put  in,  wluch 
now  came  on  to  be  argued. 

Mr.  Campbell  and  Mr.  R.  W.  Moore,  for  the 

till-  .     .    J 

Mr.  Bacon  and  Mr.  Malins,  for  the  demurrer, 

contended,  that  the  word  *'  now,**  in  the  phrase 
"  I  am  now  seised,*'  did  not  express  the  testa- 
tor's intention  of  excluding  after-acquired 
estates.  The  word  "  now,"  under  the  late 
statute  of  1  Vict.  c.  26,  means  the  time  of 
death,  unless  a  contrary  intention  appears  in 
the  will,  which  is  not  the  case  here,  and,  that 
being  so,  why  is  this  will  to  be  be  construed  as 
speaking  from  the  time  of  its  execution  ?  There 
have  been  cases  in  which  stronger  expressions 
than  the  words  "now  seised"  have  been  held 
to    pass    after-acquired    property.      -Doe   ▼• 
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put  afttr-iMoiiind  property. 
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FTotttfT,    12   Mee.   &  W.  591 ;    Auther   ▼. 
AAiar,  ISttm.  4n;  Back  r.  JE^IV^  Jbe.  534. 

Tlie  Vke-^Ckmedhr  bM,  tbe  qiieftiOTi  was, 
wkA  ma  the  meaaiug  of  the  word  *'«oio/' 
And,  Tmlestr  a  oontraij  intention  appeared 
from  the  will,  the  words  were  entahflr  eueh  as 

f .  Tim 
pre«( 
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the  words  "  I  sm  seised  ;'*  dMrefore  that  ease 
bad  aothioir  lo  do  with  the  present;  bat  in 
reality  the  testator  fatinscif  had  said  what  he 
■naot  by  tiie  word  **  now,"  for  the  words  be 
used  were,  **  all  anch  manors,  &c^  as  are  warn 
¥»led  in  me,  or«  as  to  the  said  leaseholds, 
aktU  be  vested  in  me  at  the  tnne  of  my  death," 
SDMimng  thereby  that  the  word  ^  now  "  sboidd 
iM«  pass  fatnre  leaseholds.  Then  be  sayv--- 
**  To  bold,  &c,  subject  to  the  like  tnisU  as  the 
same  are  now  or  shall  be  vested  in  me,"  mean- 
inir  dcwdy  by  the  word  **iiow"  the  very  day 
9m  which  he  was  writing,  atd  therefore  the 
eootrary  intention  of  the  testator,  alluded  to  in 
the  stattite,  most  be  held  to  be  expressed  in 
die  will,  and  eomseqaently  tbe  after-pnrchaeed 
eaUtes  wonld  not  peas  by  the  wiU. 

Tttt^S%9mtnn  Hiritl^t  ISraie. 

Inu^ham  V.  Great- Western  Railway  Company. 
June  8,  1848. 

PAACTICB.-— COSTS. — FILING  ANSWAR. 

A  ptaintif  filed  a  biitfor  an  injunction,  mkidk 
tone  granted,  and  tkue  obtained  the  objeet 
of  his  suk.  He  numed,  before  answer, 
that  his  costs  shemld  be  taaed  and  paid  by 
the  defendant,  and  that  the  proceedsnys 
th  the  suit  shonld  be  stayed.  The  notion 
was  refused,  the  Ooart  holdiny  that  the  de~ 
fendant  was  entitled  to  file  an  answer,  if 
he  required  it,  to  rmse  the  question  of 
costs, 

Ttta  bin  in  this  case,  after  setting  forth  that 
tbe  bond  given  by  the  company  on  taking  pos- 
session of  the  plaintiff's  land,  had  not  been 
Kperiy  entered  into,  prayed  that  the  company 
i  defendants)  might  be  restrained  from 
entering  into  possession  of  it,  and  doing  certain 
acts,  until  the  value  and  amount  of  compensa- 
tion had  been  ascertained  by  a  jury,  pursuant 
to  the  Lands'  Claases  Consolidation  Act.  A 
motion  for  an  injunction  was,  on  the  2*1  st  of 
July,  made  on  behalf  of  the  pbintiff,  when  tbe 
defendants  gave  an  undertabing  not  to  inter- 
fere with  the  property  until  the  warrant  to  the 
sheriff  should  be  lodged,  and  that  when  the 
warrant  was  lodged  they  would  prosecute  the 
inquiry  before  the  jury  with  doe  diligence.  The 
jury  subsequently  gave  a  verdict  for  5,000/., 
being  1,700^  more  than  what  had  previously 
been  oll^red  by  the  defendants,  and  the  defend- 
ants afterwards  paid  the  amount  to  the  platntiffi 
Onthe  17th  of  August  tbe  plaintiflTs  sobcitor 
wrote  to  the  solicitors  for  the  defendants,  stat- 
injf,  that  the  pfadntiiFdid  not  wish  to  require 
an  aikswer  to  the  bill,  and  inquiring  whether 
the  defendants  wnuM  agree  to  pay  the  costs  of 
the  suit  on  the  dismissal  of  the  bi&.    The  so- 


Bcitors  for  iba  defendants,  siter  aome  eonea* 
poadence  staled,  that  they  did  not  oonnder  dm 
costs  of  die  anit  in  any  wayiaddeot  to  .tbe,>iiTy 
costSy  and  that  if  the  plaintiirs  solicitor  wwdd 
send  the  biQ  of  the  coeta  relating  to  tbe  anil, 
with  a  statement  of  tbe  grounds  on  which  Ihey 
were  churned  from  tbe  diefeadantSv  the  inatmc- 
tions  of  die  company  would  be  taken  on  the 
subject.  In  reply,  die  pkuntiflrs  solicttoratated, 
that  If  the  defendants  refused  to  pay  the  coats, 
the  plaintiff  had  no  alternative  but  to  call  far 
an  answer  and  proceed  to  the  bearing  of  tbe 
cause,  for  the  porpose  of  recovering  tiie  costs. 

Mr.  Bacon  and  Mr.  Pole  moved  on  behaff 
of  the  plaintiff,  that  it  might  be  referred  to  the 
Taxing  Master  to  tax  the  plainliff^s  coata  of 
the  suit  and  of  the  present  motion,  and  that 
the  defendants,  the  company,  or  the  defendant 
Mr.  Mowatt,  or  one  of  them,  might  be  ordered 
to  pay  to  Ibe  plaintiff  the  amount  of  such 
costs  when  taxea,  and  that  tbeieupon  all  pro- 
ceedings in  the  cause  might  be  staved.  la 
support  of  the  application,  they  cited  Shdl  v. 
Abraham,  8  Beav.  598 ;  and  fVinter  t.  Fue- 
teUy,  36  Legal  Observer,  p.  53. 

Mr.  fVigram  and  Mr.  E.  B,  Denison,  for  the 
defendants,  were  not  called  on  to  oppose  the 
motion ;  but,  on  the  question  of  coets,  dted 
Malims  V.  Price,  2  Coll.  190. 

His  Honour  said,  that  in  the  case  of  Winter 
V.  Vizetelly,  before  the  Vice-Chancellor  of 
England,  there  was  no  opposition  :  the  parties 
had  made  an  agreement  to  pay  the  costs.  A 
defendant,  he  concluded,  was  entitled  to  ffle 
an  answer  to  be  read  on  the  question  of  costs. 
The  motion  must  be  refused,  although  he  most 
confess  that  reason  and  sense  seamed  lo  be  in 
favour  of  it.  He  ssdd  this,  assuming,  aa  he 
must  for  the  present  purpose,  that  the  state- 
ments of  the  plaintiff's  bill  were  true^  He 
should  reserve  the  costs  of  the  motion,  the  de- 
fendants not  showing  sufficient  cause  to  the 
contrary. 

<^eji'»  l&tntk' 

(Before  the  Four  Judges.) 

Polk  V.  Force.    Txiioty  Term,  IMS. 

FI.BAl>IIiO. 

Where  a  liabSity  is  created  by  one  section  of 
a  statuief  and  ait  eaception  fresn  thet 
UabiHty  is  yranted  by  mnoiker  section  in 
the  same  statute,  or  by  a  tl^erent  statute, 
a  party  dsssHag  to  eharye  ano^er  with  the 
habUky,  is  net  bound  to  neyatioetke  sppSi- 
cation  i^the  exception.  It  is  for  $ke  other 
party  to  set  up  the  eaceptkm  m  answer. 
This  ruie  applies  equoHy  to  a  rfpcftaalha 
and  to  any  subsequent  pieeaSny, 

This  was  an  action  for  work  and  labour. 
The  defendant  pleaded  that  the  wock  in  re- 
spect of  the  doing  of  which  the  action  vis 
brought  was  tbe  appadseamnt  of  psnonal  pro- 
perty, and  that  the  pbiatiff  did  anch  wock 
without  having  first  taken  out  sl  license  as  an 
appraiser.  The  plaintiff  demurred  to  this  plea, 
for  that  it  was  not  alleged  tbat  piazntilT  made 
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such  appraisement  in  the  chracter  of  an  ap- 
praiser, and  also  for  thai  ii  did  n^.Tugttiar^ 
that  the  plaintiff  fell  within  the  ezeeptiooa  to 
befounciin  the  statutes  relaMc  ^  afpniso- 
ments.  The  case  was  argued  some  time  since, 
and 

Load  .fliMSMy  C.  J-^now  ddiycEed  the  jadg» 
ment  of  the  Court.  Havin|(  stated  the  natuct 
pi  tk^  pIcadiagK,  his  Ipcdskp  dbserred,— As  to 
tW £tal  ai  tha  ei^jscdons  ata^  aa  giaunUs  for 
dammuer,  wa  think  thai  the  declaration  is  sufli- 
dmL  The  case  otAtkiMsom  v.Fell,^  was  relied 
QO  in  suppost  of  this  oblection»  but  that  case 
daes  n«t  nqffkt  it  to  be  sbawn  thai  the  person 
ankinglhe-^appmiaeBacjit  acted  in  the  character 
of  aB  appoiBMCy  but  onlj  est^Hshed  that  there 
aokj  be  iaustaacea  in  whiek  parties  make  valua- 
tboA  without  in  any  degree,  coming  within  the 
terms  of  the  Stamp  Acts;  as  there,  £or  ex<- 
ample,  the  work  was  done  by  two  resident  pa- 
lisinoners,  for  the  mere  personal  informatkm  of 
those  who  had  employea  them.  Nor  aa  to  the 
second  objection  do  we  think  the  plea  defective. 
It  was  argued  in  answer  to  this  objection,  that 
the  rule  of  pleading  yAkk  reqaires  the  pleader 
to  negative  certain  cases  of  exemption  from  the 
operation  of  a  statute,  applies  only  to  a  decla- 
ration and  net  to  any  snbseqoent  pleadinp^. 
That  ai^menl  waa  itta— ptad  to  be  set  up  m 
TUAamit  v.  QikBmtJ'  ia  order  to  diatingnisk  that 
eaae  finaa  the:  previoua  case  of  J^^/uand  v, 
Maaadgii/  whenit  waa  said  that  greater  strict- 
nesa  was  lequivei  i»  a  plea  than  in  a  declaia^ 
tion  ;  bot  the  Cknirt  did  not  adopt  the  argnneat, 
bat  caliBniBd  the  flaeation  rather  to  the  statoite, 
■diieh  wm  tha  anbjeet  of  tke  pleading,  tha&  to 
tha  ai>B8tian«  at  what  stage  oC  the  caase  the 
pleadW  tflok  plaea.  The  observatkma  made 
in  TkilMadt  v.  dimm,  by  Lord  Abinger,  in  de- 
lorart^g  judrarnt,. /dearly  lay  dovn  the  rule  aa 
to  the  modb  of  aileipng  £»ieta  which  are  to 
braig  a  party  intfaia  the  aperatioii  of  a  partica- 
iar  fltatoflte.  His  kMcdahip  said,''  *^l  believe  it 
ia  a  «ttt«estaUi8haA  principle^  that  in  all  caaes 
wheee  proceedings  are  takea  against  a  pnty 
for  the  recovery  of  a  penalty  under  a  statute^ 
if  there  is  any  exception  in  the  clause  which 
gives  the  penalty,  exempting  certain  cases 
from  its  of^eration*  the  declaration  or  informa- 
tion must  show  that  the  particular  case  is  not 
within  that  exception4  Bat  where  it  comes  by 
way  of  proviso  in  a  aidMequent  part  of  the  act, 
it  is  not  necessary  to  notice  it  m  the  declara- 
tion or  information,  but  it  is  matter  which  the 
dcfoBcbfit  auet  aUegaas  gcowad  of  defence. 
The  aaoae  nd&aff)tfea  with  increased  fiocce  and 
fiJRriwary  to  the  caaaa  wheretfsnaltieaaflre  given 
by  «■•  sMtluie».and  partienlax  cases  are,  by  a 
anbaaqfoant  atalnte,  exco^pted  fsoaa  its  oyaca* 
tioB."  ThaorigiBaJLliaUi*y  afapemonactaig 
aa  aft  9fptma  ia  founded  oa  the  46  G.  ^, 
eu  43»  as.  i  &  4,  and  the  exea^itiiMi  of  an 
asictioBetr  froa  liahiUty  to  take  out  an  u>. 
pcaiaec^s  liceaatis  declared  by  section  7.  The 
mk*  as  laid  ^ownia  Load  AbtDgef '*iudgmaol^ 


expreaslv  applies  therefore  to  this  case,  for  the 
lieoihty  ■mg.iaano  section,  and  the  exemp- 
tion in  an^er,  the  subsequent  section  is  a 
autekyHMiAetfipr  such  a  purpose.  The  rule 
of  pleading  in  such  case  appl^ng  to  a  plea  as 
w^  as  to  a  declaration,  we  think  it  was  suffi- 
cient for  the  defendant  to  allege  the  liability  of 
the  plaintiff  under  the  section  which  created 
that  liability,  and  that  it  was  for  the  plaintiff  to 
show  that  he  fell  within  the  subsequent  section 
which  created  the  esemplioD.  The  judgment 
BUNt  be  for  ^  defisndant. 


12 


5  Maule  8i  S.  240. 
7  M.  &  W.  504. 


»»  12  M.  &  W.  88. 
*7M.&W.94- 


tfoitrt  af  Han&nqptcfi* 
In  re  Burts.    Saturday,  October.  7, 1848, 

DISCRETIONARY     POWBB    UNOJIJt    II    Sc 
VICT.  C.  86. 

The  power  given  to  the  CommiMsioner$  in 
Bankruptcy,  under  the  11  ^  12  Vict,  c.86« 
is  discretionary,  and  unit  mot  be  exercised 
in  favour  of  e  hsmkrtipt  iska  hn  skmus  no 
dispositiom  to  dsjustme  to  his  esedU^rs  by 
making  out  kis  accounts. 

An  application  was  made  to  Mr..  CoBUsis- 

sioner  Evans,  under  the  statute  1 1  &  12  Vict*  c« 
86,  s.  2,  to  order  the  release  of  Edward  Burts,  a 
bankrupt,  in  custody.  It  appeared  tlmt  Ibe 
bankrupt  came  up  for  his  last  exanuaatioA  on 
the  29th  June,  and  not  having  filed  a  balance 
sheet  satisfactory  to  the  Commissioner,  or  satis- 
factorily explained  why  he  had  neglected  so  to 
do,  his  last  examination  waa  adjoinmd  simeSe, 
without  protectbo.  The  bankrupt  waa  axresied 
on  the  1st  July,  at  the  auit  of  Messrs.  Ward  & 
Co.,  judgment  creditors*  who  had  not  proved 
under  tho  fiat.  It  was  snbmiCted,  that  tae  ob- 
ject of  hia  arrnet  waa,  to  indnce  the  bankrupt 
to  pay  the  detaininff  creditors,  to  the  pre^dioe 
of  the  general  body  of  creditors,  and  that  an 
imprisonment  of  more  than  three  months,  at 
the  suit  of  such  creditors,  jostified  the  Court 
in  interfering,  by  ordering  his  release.  The 
application  waa  ofppoaed,  on  tius  grounds  that 
the  Court  had  no  jurisdiction,  and  if  there  was 
jurisdiction,  that  the  bankrupt's  conduct  had 
rendered  him  undeserving  of  the  relief  now 
sought  for. 

Mr.  Commiasioner  Evans  had  no  doubt  that 
he  had  power  to  order  the  bankrupt's  release 
under  tne  recent  act  1 1  &  12  Vict.  It  waa  hie 
duty,  however,  to  exercise  a  discretion,  and^ 
vpoa  looking  through  the  proceedings  in  thia 
case,  it  did  not  appear  that  the  bankrupt  had 
madie  the  slightest  attempt  to  assist  nis  cre- 
ditors by  making  out  proper  accounts.  A, 
bankrupt  who  had  not  shown  at  least  some 
anxiety  to  make  out  correct  accounts,  sucely 
must  not  expect  the  Court  to  interfere  in  his 
behalf.  Until  bs  had  evoKed  a  disposition  to 
do  justice  to  his  creeitors,  no  order  could  be 
made  for  his  release  from  prison.  It  was  a 
misapprehension  of  the  principle  of  the  new 
act  te  seppose,  bacaaae  a  bankrupt  was  tkree 
in  fnaaii  he  waa  entitled  to  has  lelaaaiu 
AppMeatioB  refaaedL 
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LETTERS   PATENT. 

Dtfc^oitoii.— ^Renewed  letters  patent  were 
granted  to  B.,  on  his  securing  to  A.,  the  original 
inventor,  an  annuity  of  500/.,  so  long  as  the 
new  letters  patent  should  last;  but  if  he  could 
not  secure  such  an  annuity,  then,  upon  signi- 
fication thereof  to  her  Majestv,  &c.,  the  new 
letters  patent  should  cease.  In  an  action  by 
B.  for  an  infringement  of  the  patent,  the  decla- 
ration stated,  that  from  the  making  of  the  said 
letters  patent  hitherto,  the  annuity  had  been 
duly  secured  to  A.,  according  to  the  true  intent 
and  meaning  of  the  letters  patent :  Held,  suffi- 
cient, after  verdict.  Ledsam  v.  RusseU,  16  M. 
8c  W.  633. 

LIMITATIONS,   STATUTE   OF. 

See  Process. 

MANDAMUS. 

Notice. — ^Notice  and  grounds  of  appeal  nnder 
the  4  &  5  W.  4,  c.  76,  s.  81,  should  be  given 
14  days  before  the  let  dav  of  the  general  quar- 
ter sessions,  and  not  14  aays  before  the  1st  day 
on  which  the  adjourned  sessions  are  appointed 


to  be  held,  for  the  divinon  in  which  the  appeal 
is  to  be  tried. 

When  the  quarter  sessions  were  held  at  B., 
and  by  adjournment  in  each  of  the  three  divi- 
sions of  a  county,  and  the  appellants  had  given 
notice  and  grounds  of  appeal  14  days  before 
holding  the  sessions  for  the  division,  but  not 
14  days  before  holding  the  sessions  at  B. ;  and 
the  sessions,  on  the  objection  being  taken,  dis- 
missed the  appeal;  this  Court  refused  to  grant 
a  mandamus,  compelling  them  to  entsr  a  con- 
tinuance and  hear  it.  Reg,  v.  Justices  of 
Suffolk,  4  D.&h.62S. 

Cases  cited  in  tbe judgment:  Rer  v.  Coyfttm,  19 
Vin.  Abr.356 ;  Rex  ▼.  Inbabitantsof  PoUtead, 
2  Stra.  1«63;  Rex  v.  Justices  of  Sussex,  7 
T.  R.  107. 

MISDIBBCTTON. 

See  Particulars,  3. 

NEW  ASSIGNMENT. 

To  trespass  for  breaking  and  entering  the 
plaintiff's  close,  the  defendant  pleaded  a  right 
of  way  over  the  hcus  in  quo.  The  plaintiff  new 
assigned  trespasses  extra  viam^  The  defend- 
ant pleaded  to  the  new  assignment  that,  whilst 
he  had  the  said  right  of  way,  the  plaintiff  ob- 
structed the  way  by  digging  a  trench,  &c,  and 
that  for  the  puxpose  of  avoiding  the  obstmction 
and  using  the  way,  the  defendant  went  along 
the  part  of  td'e  close  in  the  new  assignment 
mentioned.  Replication  de  injurid:  Held, 
(Piatt,  B.,  dissentiente,)  that  the  right  of  way 
stated  in  the  plea  to  the  declaration  was  not 
admitted  by  the  new  assignment;  and  that, 
being  substantially  re-asserted  in  the  plea  to  the 
new  assignment,  the  defendant  was  Dound  to 
prove  it  Robertson  v.  Crautlettg  4  D.  &  L. 
648. 

Cases  cited  in  the  judgment:  Norman  v.  Wet- 
combe,  « If .  &  W.  349 ;  Braneber  T  Molyoeox, 
1  M.  &  G.  710 ;  1  Scott,  N.  R.  553. 

NULLITY. 

See  Setting  aside  Verdict. 

OUTLAWRY. 

Writ  of  error. — In  suing  out  a  writ  of  eiror 
to  reverse  an  outlawry  which  has  issued  against 
a  defendant  for  not  putting  in  an  appearance  m 
an  action,  it  is  not  necessary  that  the  outlaw 
should  make  an  appearance  in  the  action  to 
enable  him  to  sue  out  the  writ ;  nor  is  it  neces- 
sary that  the  attorney  suing  out  the  writ  should 
depose  that  he  is  authorised  by  the  outlaw  to 
sue  out  the  writ ;  that  being  only  necessary  00 
proceedings  to  reverse  an  outlawry  by  nratioB, 
and  not  where  it  is  done  by  writ  of  eiror. 
Cornwall  v.  Ives,  35  L.  O.  346. 

PARTICULARS   OF  DEMAND. 

1.  In  an  action  by  a  surveyor  to  recover  for 
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work  done  and  money  expended,  in  respect  of 
a  projected  railway  company^  where  it  doet  not 
appear  that  the  defendant  is  other  than  a 
stranger  to  the  plaintiff,  and  to  the  nature  of 
his  c&m,  the  particulars  of  demand  must  he 
more  explicit  than  in  ordinary  cases. 

In  such  a  case,  therefore,  the  Court  required 
the  particulars  to  state  how  many  men  were 
employed  in  the  survey^  &c.,  and  for  what 
time ;  and  to  separate  the  tavern  charges  from 
posting  and  other  expenses ;  and  to  state  for 
whom  the  former  were  incurred.  Priekard  v. 
Netton,  iD.8i  L.  693. 

2.  Non  pros.-— The  defendant  had  ohtdned 
an  order  for  particulars  of  plaintiff's  demand 
before  declaration,  with  a  stay  of  proceedings 
until  delivery.  After  two  Terms  had  elapsed 
without  such  delivery,  he  obtained  an  order  to 
rescind  his  former  order,  and  served  it,  with  a 
demand  of  a  declaration  within  four  days.  No 
declaration  having  been  delivered  within  the 
four  days,  he  signed  judgment  of  momproi,: 
Held,  that  the  judgment  was  regular.  Johns  v. 
Sannderi,  S  D.  iilu  49. 

3.  MMirection.'^Set'Off, — New  Tnal — A 
declaration  in  debt  contained  counts  for  money 
lent,  money  had  and  received,  and  money  due 
on  an  account  stated,  in  each  of  which  the  de- 
fendant was  alleged  to  be  indebted  to  the  plain- 
tiff in  6/.  10$.  The  defendant  pleaded  a  set-off 
of  50^  The  particulars  of  demand  claimed 
6/.  10m.  for  money  lent.  At  the  trial  the  de- 
fendant proved  a  set-off  for  6^  10s.  The  un- 
dersheriff  thereupon  directed  the  jury  to  return 
a  verdict  for  the  defendant :  Held,  that  this  was 
a  misdirection  on  the  part  of  the  under-sheriff, 
and  a  rule  for  a  new  trial,  which  had  been  ob- 
tained, was  made  absolute,  Rocke  v.  Cham- 
pain,  5  D.  &  L.  121. 

4.  The  words  "  dates  and  items,"  which  are 
not  in  the  printed  form  of  an  order  for  particu- 
lars, ought  not  to  be  inserted ;  if  they  are,  the 
judge  to  whom  the  application  is  made  will 
strike  them  out,  Montague  v.  Payne,  35  L.  O. 
298. 

PARTICULARS   OF   8BT-0FP. 

An  order  was  made  for  delivery  of  pat  ticulars 
of  set-off,  with  dates,  and  in  default  thereof, 
that  the  defendant  should  be  precluded  from 
ffiving  ei^dence  of  set-off.  Particulars  were 
delivered,  but  without  dates,  subsequently  to 
which  the  plaintiff  replied,  and  the  cause  came 
on  for  trial,  when  the  judge  refused  to  receive 
the  evidence  of  set-off:  lield,  that  the  evidence 
was  properly  rejected,  the  order  not  having 
been  complied  wiih ;  and  that  the  plaintiff  had 
not  wuved  the  objection  by  replying  to  the 
plea.    Ibbett  v.  Leaver,  4  D.  &  L.  716. 

See  Particulars  qf  Demand,  3. 

PRISON  BR. 

1.  Dstainer, — Sunday. — ^The  defendant,  who 
was  in  custody  at  Cambridge,  received  an  order 
on  a  Saturday  for  his  discharge  :  this  was  for- 
warded to  tne  under-sheriff  at  Wisbeach :  on 
the  next  day,  Sunday,  the  gaoler  received  a 
warrant  of  detainer  under  a  writ  of  ca,  sa.,l 


which  had  been  issued  the  day  before :  Held, 
that  the  sheriff  was  entitled  to  detain  the  de- 
fendant for  a  reasonable  time  after  the  recdpt 
of  the  order,  for  the  purpose  of  searching  his 
office  for  writs,  and  that  the  defendant  was  not 
entitled  to  his  discharge  under  29  Car.  2,  c.  27» 
s.  6,  on  the  ground  that  the  service  of  the  war« 
rant  on  Sunday  was  void.  Samuel  v.  Butter, 
1  Exch.  R.  439. 

2.  /)ifcAiiiye.— The  Court  refused  to  dis- 
charge out  of  custody  a  defendant  taken  in  ex- 
ecution in  the  year  1828,  upon  affidavit  that  the 
plaintiff  had  died  in  1839,  and  that  the  defend- 
ant had  been  informed,  and  believed,  that  no 
legal  representative  of  the  pluntiff  had  revived 
the  action,  or  had  taken  any  uroceedings  what- 
ever in  the  matter,  since  the  aeath  of  the  plains 
tiff.    Taylor  v.  Burgess,  4  D.  &  L.  708. 

PROCESS. 

Amendment, — Statute  of  Limitations. — In  an 
action  by  the  assignees  of  a  bankrupt  against 
the  pubhc  officers  of  a  banking  companjr,  to 
recover  money  alleged  to  have  been  received 
from  the  bankrupt  m  the  year  1840,  the  Court, 
in  order  to  save  the  Statute  of  Limitations^ 
allowed  the  writ  of  summons  to  be  amended,  by 
stating  the  character  of  the  plaintiffs  and  de- 
fendants.   Christie  v.  Bell,  16  M.  &  W.  669. 

QUO  WARRANTO. 

F6r  what  office  it  lies.— P.,  by  will,  directed 
that  six  poor  persons  of  E.  parish,  should  have 
a  weekly  allowance  and  loi3ging  in  an  alms- 
house to  be  built  in  E. ;  and  he  devised  lands 
to  trustees,  out  of  which  the  expense  was  to 
be  defrayed,  and  also  on  condition  that  the 
trustees  should  find  a  person  qualified  to  keep 
a  free  grammar  school  in  E.  or  in  R. ;  and  the 
will  gave  directions  concerning  the  rules  of  the 
school,  and  the  putting  in  and  paying  the 
schoolmaster  and  usher. 

Afterwards,  by  charter,  reciting  the  will,  and 
that  there  had  been  built  an  hospital  at  E.,  in 
which  poor  persons  were  relieved,  and  a  free 
school  at  12.,  it  was  granted  that  there  should 
be  in  E.  an  hospital,  and  in  R.  a  free  grammar 
school,  the  said  hospital  and  school  to  consist 
of  a  master,  a  schoolmaster,  ushers,  poor  men, 
and  poor  scholan,  who  were  made  a  corpora- 
tion; ^at  there  should  be  govemora,  with 
power  to  correct  abuses,  and  make  laws  for  the 
govemiuff  o  rtne  corporation,  and  their  lands 
and  goods ;  that  the  master  should  be  a  master 
of  arts  of  Oxford  or  Cambridge,  and  a  preacher 
of  God's  word,  and  should,  in  penon  or  by 
deputy,  preach  once  every  Sunday  in  the  parisn 
churcn  of  ^.,  and  read  prayera  twice  everyday  in 
the  week  in  that  church.  By  act  of  parliament 
(5  G.  4,  c.  38,  private,)  it  was  enacted,  that  the 
aStan  of  the  corporation,  without  prejudice  to 
the  powers  and  privileges  of  the  govemon, 
should  be  managed  by  a  court  of  managen, 
consisting  of  certain  membera  of  the  corpora- 
tion. And  it  was  provided,  that  when  any  of 
the  ffovemon  should  be  a  minor  or  under  l^gal 
disability,  the  guardian,  &c.  of  such  governor 
should  act  in  ms  stead :  Held,  that  the  master- 
ship was  not  an  office  fur  which  an  information 
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in  the  nature  of  a  o leo  warranto  would  He.  Reg*, 
¥.  idousleg,  8  Q.  B.  946. 

RIOHT  TO  BBOIN. 

1.  Nisi  Prius  trial — To  a  declaration  in 
trespass  defendant  pleaded  a  justification, 
setting  up  an  affirmative  rifflit  in  Vunself, 
which  right  the  replication  traversed.  At  the 
trial,  the  plaiotifPs  counsel  claimed  the  right  to 
hegin.  The  judge  asked  whether  he  would 
unaertake  to  proceed  for  substantial  damages, 
and,  on  counsel  declining  so  to  undertake,  al- 
lowed the  defendant  to  begin.  Held,  correct. 
Chapman  v.  Rawson,  8  Q.  B.  673. 

2.  The  Court  will  not  set  aside  a  verdict  on 
the  ground  that  the  wrong  party  was  allowed 
to  begin,  unless  it  appears  that  some  manifest 
injury  has  resulted  therefrom.  Edwards  v. 
Matthews,  4  D.  &  L.  721. 

'      ^  RECORD.  V 

Improper  alteration,—  Verdict, — The  Cotirt 
will  not  permit  a  party  to  retain  a  verdict  upon 
a  record  which  has  been  improperly  altered  by 
him.    Suiter  v.  Neale,  I  Exch.  R.  468. 

RVPLBVIN. 

Tender, — The  tender  of  a  sum  of  money 
where  more  is  claimed  is  a  good  and  valid 
tender  of  that  sjim,  and  the  person  receiving  it 
does  not  thereby  prejudice  bis  right  to  recover 
the  remainder ;  but  a  tender  of  a  smaller  sum 
Tfhich  imposes  a  condition  on  the  person  ac- 
cepting it  that  it  shall  be  in  full  discharge  of 
the  debt,  or  in  full  of  all  demands,  is  invalid. 
Bowen  v.  Oweus  35  L.  0.  146. 

8CI.   FA. 

1.  Executors,  —  Probate,  —  An  affidavit  in 
support  of  a  rule  absolute  for  judgment  in  sd. 
fa,,  at  the  suit  of  executors,  must  show  that 
probate  has  been  granted  to  them.  Vogel  v. 
Thompson,  1  Exch.  R.  60 ;  S.  C.  5  D.  &  L. 
ri4. 

2.  ^anlnng  co-partnership, — 7  G,  4,  c.  46.— 
The  Court  will  not  shorten  the  time  for  show- 
ing cause  against  a  rule  for  issuing  a  sci.  fa,, 
on  the  ground  that  the  three  years  limited  by 
the  statute  for  proceeding  against  retired  mem- 
bers of  a  banking  co-partnership  might  ex- 
pire before  execution  could  issue.  Field  v. 
M'Kenzie,  5  D.  &  L.  172. 

3.  Execution  was  issued  against  several 
existing  members  of  a  banking  oo-partner- 
ship,  estabhshed  under  the  7  6.  4,  c.  46,  and 
no  satisfaction  had  been  obtained,  and  grounds 
were  shown  for  believing  that  none  of  the 
existing  members  were  solvent,  the  Coiirt  per- 
mitted a  sci,  fa,  to  issue  against  persons  who 
were  members  at  the  time  of  the  contract  being 
made,  although  execution  had  not  been  issued 
against  all  the  existing  members,  (Wilde,  C.J. 
^bitanie).    Field  v.  M*Kemie,  5  D.  &  L.  172^ 


naUStTRATIOM. 

'  hOerest  on  JudgmenU-^k  'plamtiff  %8fqng 
obtained  judgment  agaiost  a  beftefieed  dergv- 
xnan  in  1834,  issued  a  sequestiation  to  the 
bishop  of  his  ^ocese  to  teqaester  the  profits  of 


Ins  living.  In  the  year  1638,  an  act  was 
pssed  (I  &  2  Vict.  c.  110,  s.  17.)  which  gave 
judgment  creditors  a  right  to  foor  per  cent, 
interest  on  judgments  obtained  l>y  them  from 
the  time  of  the  act  coming  into  operation,  as  to 
judgments  entered  up  before  the  act,  and  as 
to  those  entered  up  after,  from  the  time  of  so 
entering  it  up.  In  December,  1839»  another 
writ  of  sequestration  was  lodged  with  the 
bishop  against  the  profits  of  the  living  at  the 
suit  of  other  parties.  A  motion  being  made  by 
the  first  sequestrator  that  the  writ  of  tequettrari 
facias  should  be  handed  over  to  him  to  enable 
him  to  indorse  Uie  amount  of  interest  from 
183S,  thereon,  the  Court  refused  to  make  such 
an  order.  Watkins  v.  Tarplg,  clerk,  35  L-  O. 
262. 

«BBVICK  OP   PROCBSS* 

'  Officer  of  eorporatian, — ^Service  of  a  writ  of 
Bomnions  on  a  clerk  in  the  office  of  the  «eer^ 
taryof.a  corporation  aggregate,  is  not^nifficieBt 
service  on  the  '*  derk  or  secretary,"  under  2 
W.  4,  c.  3D,  8.  13,  so  as.  Co  antborice^  a  raotofm 
for  a  distringas,  or  to  enter  an  appetraooe  for 
the  defendants.  WaUvn  v.  UmversiU  Sah$9e 
Cofi^pan^,  16  M.  &  W.  438. 

•  SETTIWG   ASISTB  VERIUCT. 

Writ  of  trial, — Irregularity, — NHDtify.— An 
order  having  been  made  on  the  6th  of  July, 

1846,  by  a  judge  at  chambers,  to  set  aside  a 
verdict  obtained  under  a  writ  of  trial,  on  tbe 
ground  of  the  inconsistency  of  the  noUce  of 
trial :  Held,  that  the  order  was  merely  irregu- 
lar, and  not  a  nullity ;  and,  therefore,  that  an 
application  on  the  last  day  of  Trinity  Term, 

1847,  to  rescind  it,  was  too  late.  OrgtUr, 
BeU,  1  Exch.  R.  466. 

S&T-OFF. 

Coiwlusion  of  mpUeaium, — To  assniBpst 
against  an  executor,  on  an  aceoimt  ttofeed  by 
hdm  at  executor,  atot^ifflor  debit  due  froa 
pkintifir  to  testator  in  his  lifetime  may  be 
pleaded.  So  held  on  demurrer  to  the  replica- 
tion. 

The  plea  averred  that  the  debt  set  off  was 
equal  in  amount  to  the  damages  sustained  by 
the  breach  of  the  promises.  Tbe  plaintiff  re- 
plied, as  to  1,493/.,  parcel  of  the  set-off,  the 
Statute  of  Limitations;  and  further  .replied 
that  plaintiff  was  not  indebted  to  tesftator,  or 
defendant  as  executor,  beyond  the  1,493/., 
modoet  formd;  with  a  tingle  condunon  as 
to  the  whole  replication :  Held,  on  special  de- 
murrer, a  bad  conclusion. 

Qutere,  whether  the  replication  was  bad  for 
duplicity;  Blakesfy  v.  Smaikooad,  8  Q.  Bw 
638. 

See  Particulars  of  Demand,  3. 

SHERIFF. 

Fees, — Attorney's  UabiUty. — In  an  action  by 
a  sheriff's  officer  against  the  attorney  of  the 
plaintiff  for  levy  and  caption  fees,  evidence  of 
usaaetbat  "the  sheriff's  offictr  always  looks 
to  tne  attorney,  and  not  to  the  planitiff  k  the 
action,"  cannot  be  admitted. 
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Qiuere,  whether  a  sherifTs  officer  can  main- 
tain an  action  for  levy  and  caption  fees  against 
the  attorney  of  the  plaintiff,  nnless  specially 
employed  by  him  f  Seal  v.  Hudson,  4  D.  &  L. 
760. 

SPECIAL   CA&E. 

Jurisdiction  of  Court. — Construction  o/3^4 
W.  4,  c.  42,  *.  26. — ^I'he  consent  and  agreement 
of  the  parties  to  the  statement  of  a  special  case 
under  the  3  &  4  W.  4,  c.  42,  s.  25,  mast  be 
unconditional  in  order  to  give  the  Court  jiuris- 
diction  to  entertain  it. 

Where,  therefore,  the  statement  of  the  case 
was  aubject  to  a  power  given  to  either  party  to 
turn  the  special  case  into  a  special  verdict  for 
the  porpoee  of  having  a  writ  of  error,  the  Court 
refused  to  hear  it  arf^ued,  unless  the  parties 
a^preed  absolutely  to  be  bound  by  Uie  special 
case.    Engstrom  t.  Brightman,  35  L.  0.463. 

RPKCIAL  JURT. 

1.  The  subject's  right  to  try  a  case  by  a 
special  jury  is  not  affected  by  any  suggestion 
of  the  Attorney  or  Solicitor-General,  without 
affidavit  that  the  Crown  i»  interested  in  the  de- 
fendant's estate,  though  that  suggestion  would 
be  sufficient  to  obtain  a  trial  at  bar.  Dunn  v. 
Cox,  76  M.&  1^.439. 

2.  Service  of  rule, — Reaftonable  promptitude, 
— The  nde  of  Hilary  Term,  1  Vict.,  role  3, 
applies  only  to  the  application  for  a  rule  for  a 
special  jnry,  and  does  not  render  irregular  the 
service  of  the  rule,  though  not  made  more  than 
she  days  before  the  day  for  which  notice  of  trial 
has  been  given. 

Where  notice  of  trial  had  been  given  for  the 
96tfa,  and  a  rule  for  a  special  jury  obtamed  by 
the  defendant  on  the  19th  of  the  same  month, 
was  served  on  the  20th,  and  on  the  24th  there 
foQowed  a  service  of  the  notice  to  strike  the 
special  jury  on  vhe  26th :  Heid,  that  the  plain- 
tiff, who  had  eoantermanded  the  notice  of  trial, 
could  not  complain  of  want  of  reasonable 
promptitude  on  the  defendant's  part.  Strong^ 
hiU  T.  M'Leod,  35  L.  O.  413. 

STATTNG   PROCEB DINGS. 

1.  The  Court  will  stay  proceedings,  without 
costs^  in  an  action  against  one  of  several  joint- 
contractors,  where  the  same  debt  has  been  re- 
covered in  an  action  agunst  another  of  the 
joint-contractors.  Newtim  v.  Blunt,  4  D.  &  JU 
674. 

Ohm  eitod  in  tbe  jadgmeBt:  King  ▼•  Uootk, 
.      ±D.A,h.9%t;  13M.&  W.  494;  Peshsll r. 
L«yton,«T.  R.71f. 

t.  Payment  of  admitted  breaches  of  bond. — 
The  Coart  win  not,  in  an  action  against  sureties 
on  a  bond,  stay  proceedings  as  to  certain 
breaches,  on  payment  into  Court  of  the  atnotmt 
admstled  to  he  due  eo  those  hreadies,  to  as  lo 
enable  the  defendant  to  try  the  qnestioa  of  lia- 
bility on  other  breaches.  K^tp  v.  H'iggeit,  5 
D.&L.164. 


under  the  circnmstances,  he  was  not  entitled, 
and  the  plaintiff  offered  a  stet  processus,  the 
Court  discharged  the  rule  with  costs,  unless 
the  defendant  agreed  to  the  stet  processus  in  a 
week.  Barier  md  another  v.^Berrg,  35  L.  O. 
463. 

STRIKING  OUT  COUMT. 

Authority  for  application,  —  An  nffidtti^ 
sworn,  for  the  purpose  of  obtaining  a  rule,  by 
a  party  styling  himself  clerk  to  A,  and  B, 
"  agents  for  the  defendant,"  'Shows  sufficiently 
that  the  application  is  authorized  by  defendant, 
if  it  does  not  appear  that  he  is  absent  from  fhe 
country.     Slack  v.  Clifton,  8  Q.  B.  524. 

TSKDSR. 


Whone  a  defendant  ohtsmed  a  rolemri  for 
jvdgflMoC  fli  IB  ease  of  a  nonsuit,  towhieh. 


Bee  Bepleoin. 

TRIAL,  NEW.  .  [ 

1.  Where  a  cause  stood  No.  15  on  the  lisl^ 
in  the  Sheriffs'  Court,  and  the  practice  of  the, 
Court* was  to  go  through  the  list  and  take  the 
undefended  causes  first,  and  on  coming  to  Niv- 
15,  the  plaintiff's  attorney  stated  it  to  be  un- 
defended, having  good  ground  for  believing  it 
to  be  so,  and  the  cause  was  accor(£ngly  taken 
and  tried  in  the  defendant's  absence :  Held,  no 
ground  for  a  new  trial.  Banks  v.  Newton,  4 
D.  &  L.  632. 

2.  The  Court  permitted  a  motion  for  a  new 
trial  to  be  made  mpre  than  a  year  after  the  ver-' 
diet  was  pronounced,  a  bill  of  exceptions  which 
had  been  tendered  at  the  trial  not  oeing  sealed 
in  consequence  of  the  judge's  death.  Newton 
y.  Boodh,  4  D.  &  L.  664. 

3.  MisdirecHon  on  one  of  several  issues, — 
Cosif . — ^Where,  in  trespass,  there  were  several 
issues,  one  of  them  on  a  plea  of  lib.  ten.,  and 
thejodgeat  the  trial  improperly  rejected  evi- 
dence applicable  to  that  issue  only,  the  Court 
dischaived  a  rule  for  a  new  trial,  aner  a  verdict 
for  the  defendant  on  several  issues,  on  his  con^ 
senting  to  the  verdict  being  entered  for  the 
I^aintiff  on  that  issue,  and  gave  no  costs  of  the 
rule  to  either  party.  Hughes  y.  Hughes/IB  M. 
&W.  701. 

Cases  cited  in*the  jad^roent :  Doe  d.  Lord  Teyn- 
ham  v.  Tyler,  6  Biog.  564 ;  Crease  v.  Barrett. 
1  C,  M.,  ft  R.,  919;  Moore  ▼.  Tuckwell,  1 
C.  B.607. 

See  Particuiars  of  Demand,.  3. 

TRIAL,   NOTtCE   OF. 

Where  the  plaintiff's  pleading  concludes  to 
the  country,  he  may  give  notice  of  trial  under 
Reg.  Gen.,  Hil.  T.,  2  W.  4,  r.  59,  cither  at  the 
time  of  delivering  the  pleading  or  afterwards, 
without  waiting  for  the  similiter  to  be  added. 
Where  a  rule  nisi  has  been  obtained  to  set 
aside  a  notice  of  trial,  mth  a  stay  of  proceed- 
ings :  Semble,  that  it  is  no  violation  of  the 
rale  to  countermand  the  notice  of  triaL 
MuUins  v.  Ford,  4  D.  &  L.  765. 

¥BNUX. 

Aetion  on  a  bisnker's  skaqme.  'ogidamt."^ 
Hie  venue-in  an  action  on  a  banker's  cheque 
camot  be  changed,  except  #n  an   affidavit 
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stating  epedal  circomstances,  and  the  order 
for  that  purnose,  if  obtained  on  the  ordinary 
form  of  affiaavit  merely,  will  be  set  aside  as 
irregular.     Webb  y.  Inwards,  35  L.  O.  371* 

WAIVBR  OF   OBJECTION. 

Judgment  and  execution,-— Where  a  plaintiff 
in  an  action  holds  a  collateral  security  for  the 
payment  of  the  money  sought  to  be  recovered, 
and  a  judgment  in  such  action  is  irregularly 
signed,  execution  issued,  and  the  money 
levied ;  a  subsequent  demand  by  the  defend* 
ant  and  acceptance  of  such  collateral  security 
is  a  waiver  of  the  irregularity  in  the  judgment. 
Hills  V.  Silcock,  35  L.  O.  331. 

WARRANT  OF  ATTORNEY. 

1.  Authority  for  application  to  set  aside, 
where  party  is  abroad, — W.  executed,  at  Brus- 
sels.inJune,  1843,  a  warrant  of  attorney  to 
confess  judgment :  and  judgment  was  entered 
on  it.  in  Jan.,  1846,  a  rule  nisi  was  obtained 
to  set  the  warrant  and  judgment  aside.  There 
was  nothing  to  show  that  W,  authorised  the 
application,  except  that  the  affidavit  in  support 
of  the  rule  was  made  by  a  party  who  styled 
himself  clerk  to  L.,  "attorney  for  the  above- 
named  defendant :  Held,  that  it  ought  to  have 
appeared  more  expressly  that  the  application 
was  made  on  behalf  of  fV, ;  and  the  Court  dis- 
charged the  rule,  but  without  costs.  Hume  v. 
Lord  fVellesleg,  8  Q.  B.  521. 

Case  cited  in  the  judgment:  Lewis  v.  Earl  of 
Taokerville,  2  Dowl.  N.  S.  754. 

2.  Waiving  irregularity. --Inter est. ^X  war- 
rant of  attorney  authorizing  judgment  to  be 
signed  for  110/.,  besides  costs  of  suit,  contained 
a  memorandum  that  it  was  given  to  secure  the 
payment  of  55/.  by  instalments,  and  in  default 
of  payment  of  any  instalment,  potver  was  given 
to  sign  judgment  and  issue  execution  for  the 
whole  amount,  and  to  levy  for  sheriff's  [K)und- 
age,  &c.  Judgment  was  signed  on  the  11th  of 
Feb.,  18-17,  for  200/.  debt,  and  3/.  lOs.  damages 
and  costs,  and,  on  the  same  day,  a  writ  of  ca, 
sa,  was  issued  for  the  same  amount,  indorsed 
to  satisfy  59/.  7s.,  together  with  sheriffs' 
poundage,  under  which  the  defendant  was 
taken  in  execution  on  the  18th  of  March.  On 
the  3rd  of  April,  the  defendant  applied  to  set 
aside  the  judgment  and  writ  of  execution,  on 
the  ground  that  there  was  no  proper  attesta- 
tion of  the  warranty  which  summons  was  dis- 
missed ;  and,  on  the  10th,  he  made  a  second 
application  for  the  same  purpose,  on  the 
ground  that  the  debt  had  been  satisfied ;  which 
second  summons  stood  over  on  account  of  the 
non-attendance  of  the  plaintiff's  attorney.  In 
Easter  Term,  on  the  21st  of  April,  a  rule  nisi 
was  obtained  to  set  aside  the  appearance,  de- 
claration, judgment,  and  writ  of  execution,  and 
to  discharge  the  defendant  out  of  custody,  on 
the  ground  that  the  judgment  signed  was  not 
authorised  by  the  warrant  of  attorney,  and  that 
the  writ  of  execution  should  have  contained  in 
it  a  claim  for  interest,  in  pursuance  of  the  Rmt. 
Gen.  Hil.  T.,  3  Vict.,  or  liave  stated  the  date  of 
the  judgment;   Held,  that  the  judgment  and 


writ  of  execution,  in  being  for  200/.  instead  of 
the  sum  authorized  by  the  warrant,  were  not 
void,  but  voidable  only ;  and  that  the  defend- 
ant had  waived  the  irregularity,  by  applying 
on  two  former  occasions  to  a  ludge  at  cham- 
bers to  set  aside  the  proceeaings,  without 
taking  any  objection  on  this  ground :  Held, 
also,  that  the  Court  would  not  attribute  the 
difference  between  the  amount  of  55/.,  the  sum 
secured  by  the  warrant  of  attorney,  and  59/.  7s., 
the  sum  indorsed  on  the  writ,  to  a  ckum  for 
interest,  as  it  might  fairly  be  presumed  to  refer 
to  incidental  expenses  ot  the  caption,  &c. ;  and, 
therefore,  that  it  was  not  necessary  that  the 
writ  should  contain  the  clause  for  mterest  in 
the  form  given,  Reg.  Gen.  Hil.  T.,  I  Vict 
No.  1,  or  should  state  the  date  of  the  jodg- 
ment.     Stopford  v.  Fitzgerald,  4  D.  &  L.  725. 

3.  Defeasance. — llie  omission  to  comply 
with  the  Reff.,  M.  T.,  42  G.  3,  which  requires 
the  attorney  preparing  the  warrant  of  action  to 
cause  the  **  defeasance  to  be  written  on  the 
same  paper  or  parchment,  on  which  the  warrant 
of  attorney  shall  be  written ;  or  cause  a  memo- 
randum in  writing  to  be  made  on  such  warrant 
of  attorney,  containing  the  substance  and  effect 
of  such  defeasance,''  does  not  render  the  war- 
rant void  as  between  the  parties.  Joel  v.  Didter, 
5  D.  &  L.  1. 

4.  Reference  to  fiu»<er.  —  Where  judgment 
had  been  signed  on  a  warrant  of  attorney,  the 
defeasance  of  which  did  not  contain  the  true 
terms  of  the  agreement  upon  which  it  was  to 
be  void,  pursuant  to  Reg.  M.  T.,  42  G.  3;  and 
the  judgment  appeared  to  have  )>een  signed  be- 
fore certain*  bills  of  exchange,  for  whidi  it  was 
given  as  collateral  security,  had  become  doe; 
the  Court  referred  it  to  the  Master  to  aseeitain 
what  was  due  to  the  plaintiff,  and  ordered,  that 
upon  payment  of  that  sum,  a^  the  costs  of  the 
proceedmgs,  the  bills  of  exchange  should  be 
delivered  up  to  the  defendant,  and  satisfaction 
should  be  entered  on  the  judgment.  Jodv. 
Dicker,  5  D.  &  L.  1. 

5.  Naming  attorney, — ^It  is  not  necessary 
that  the  defendant  should  actually  nominate  the 
attorney  attesting  a  warrant  of  attorn^  on  his 
behalf;  it  is  sufficient  if,  of  his  own  tree  will, 
he  adopts  an  attorney  suggested  by  the  plain- 
tiff. 

Nor  is  it  necessary  that  the  attorney  shodd 
be  cognizant  of  the  facts  under  which  the  war- 
rant of  attorney  is  given,  or  that  he  should 
consult  with  the  defendant  in  private,  previoos 
to  signing ;  it  is  enough  if  the  attomev  oe  there, 
willing  to  give  the  defendant  the  advice  if  he 
asks  It;  and  he  cannot  complain  afkerwards 
that  his  interests  were  not  protected,  if  he  with- 
hold from  the  attorney  the  necessary  informs* 
tion.    Joel  v.  Dicker,  5  D.  &  L.  1. 

CsMS  cited  Id  the  judgmeot :  Tavlor  v.  Nieboll, 
8  Dowl.  t49;  Hale  v.  Da1e,'8  Bowl.  599; 
Pease  v.  Wells.  8  DowL  696. 

6.  Attestation,  —  A  warrant  of  attorney  tQ 
confess  iudgment  was  attested  as  follows:— 
"  Signed,  sealed,  and  ddHvered,  (being  ^ 
duly  stamped),  by  the  said  James  Kenbav» 
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in  tbe  presence  of  Wiltiam  Keating  Taylor,  one 
of  the  attorneys  of  her  Majesty's  Court  of 
Queen's  Bench,  at  Westminster,  and  attorney 
on  behalf  of  the  said  James  Kershaw,  expressly 
named  bj  him,  and  attending  at  his  request  to 
inform  him,  and  I  did  inform  him  of  the  nature 
and  effiM:t  of  the  above  written  warrant  of  at- 
torney before  the  same  was  executed  by  him, 
and  1  declare  myself  to  be  tbe  attorney  of  the 
said  James  Kershaw.  William  Keating  Tay- 
lor/' 

HeU  on  motion  to  set  aside  the  warrant  of 
attorney,  that  the  attestation  was  a  sufficient 
compliance  with  the  1  &  2  Vict.  c.  110,  s.  9. 
wbich  reouires  that  the  attorney  shall  "  state 
that  he  8iU>scribes  as  such  attorney."  Pope  v. 
Kershaw,  35  L.  O.  296. 


WRIT  OP   ERROR. 


See  Outlawry, 

WRIT  OF  SUMMONS. 

Service  qf, — EfUering  appearance. — The  ad- 
mission by  the  defendant,  an  attorney  carrying 
on  business  in  London,  of  the  receipt  of  an 
original  writ  of  summons  issued  into  Middle- 
sex, and  a  copv,  both  having  been  sent  b3r  post, 
accompanied  oy  the  defendant's  promise  to 
enter  an  appearance,  is  not  sufficient  to  entitle 
a  plaintiff  to  nx>iie  than  a  rule  nisi  to  enter  an 
appearance  for  the  defendant.  Grand  Jnnetion 
Waterworks  Company  v.  Roy,  35  L.  O.  13.  > 

WRIT   OF  TRIAL. 

See  Setting  aside  Verdict, 


BU8IN£88   OF  THE   COURTS. 


COMMON  LAW  SITTINGS. 
Idnrm'i  18eiir|. 

Ill  and  a/Ur  Miehatlmat  Term,  18 18. 

MIDDLESEX. 

In  Term, 

lit  Sitting,  Friday Not.  3 

And  two  following  days  at  11  o'clock. 

Sad  Sitting,  Tnssdty Not,  7 

And  subsequent  days  at  EleTita  o'<;loek. 

3rd  Sitting.  Tfaunday Not.  25 

At  i  ptst  Nine  o'doek  precisely,  for  Undefended 
Causes  only. 

A  list  of  Causes  will  be  printed  immediately,  but 
on  the  uncontradicted  statement  of  either  side  that 
a  cause  is  ioa  long  to  be  tried  in  Term,  it  will  be 
withdrawn  from  such  lisr,  and  a  amall  number  of 
completed  and  new  ca^ses  will  be  put  into  tbe  list, 
day  by  diiy,'in  tbeir  usual  order. 
Sitting  after  Term,  Monday  .  .  •  •  Not.  S7 
At  half-past  9  o'clock. 


In  Term, 
Sitting  at  10  oVlock,  Friday     ....  Not.  t4 
For  Undefended   Causes  snd  such  ab  the  Judge 
considers  fit  to  be  taken . 

After  Term. 

Tuesday    •    .    .    • Not.  S8 

(To  adjourn.) 


Common  9Ua%. 

In  and  after  Jiftehaelmas  Term,  1848. 
In  Term* 

MIDDLESEX.  LONDO*. 

Wednesday     .    Not.    8  j  FridaT    .    •    Not. 
Wednesday    .     Not.  15  ]  Friday    , 

AfttrTerm, 

MIDDLESEX.  LONOOH.. 

Mondey    .    .  .  Not.  %7  \  Tuesday    .  •    Not.  48 
N.  A.  The  Coert  will  sit  at  ten  o  dock  in  tbefore- 


10 
Not.  17 


noon  on  each  of  the  days  in  Term,  and  at  half-past 
nine  precisely  on  each  of  the  days  afteir  Term. 

The  causes  in  the  list  for  each  of  the  above  sittinfr 
days  in  Term,  if  not  disposed  of  on  those  days,  irill 
be  tried  by  adjournmeot  on  tbe  days  following  each 
of  Boch  sitting  days.  ^  •  ■  . 

On  Tuesday  the  98th  Not.,  in  London,  no  ratises^ 
will  be  tried,'butthe  court  will  adjourn  to  a  future' 
day. 


<^c$(q[tter  of  |Ue»f. 

See  p.  416,afif#. 

COMMON  LAW  CAUSE  LISTS.       , 
Cictie(|ttrr  of  Vitas. 

PERBMPTORT    PAPER. 

Ter  MtehoMlmae  Term,  1848. 

To  be  called  on  tbe  first  day  of  tbe  Term,  after  tbe 
motiona,  and  to  be  proceeded  with  the  next  day,  if 
necessary,  before  the  raotioni. 
.  Attic  Nisi. 

18ib  Jan.  1848.^Norton  V.  i^binson  snd  an- 
other— Mr.  Cowling  and  Mr.  Martin.  . 

lOih  June,  1848  —Thorpe,  elk.  v.  Plowden— Mr. 
Pigott  and  Mr.  Whyte. 

30th  May,  1848.— Thomas  v.  Jones— Sir  John 
Bavley  and  Mr.  Prentice. 

iStb  June,  1848.---Sowler  v.  Rbodes— Mr.  Sen* 
ders  and  Mr.  Hoggins. 

DSMunnsBS. 
For  Judgment* 
Jones    V.  Morris  and    another,   (ReploTin    1st 
action.) 

.         (Heard  31st  May,  1848.) 

Haigh  and  others  v.  Jaggar  and  another. 

(Heard  9th  June,  1848.) 

Miller  and  another  v.  Hay. 

(Heard  lit  July,  1848.)   \ 

Pitmsa  T  Woodbury. 

(Heard  11th  July,  1848.) 

Fbr  Argument* 

Graliam  and  others,  issigdees,  &6.  v,  Pssne* 
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Giles  V.  Hatt  and  others. 

Dawson  and  another  v*  Dawson. 

Norton  v.  Walker. 

Howard  and  another,  exors.,  &c^  v.  Oakes. 

Wilkes  V.  Cutler  and  others. 

I^vettin  and  othara  o.  Bow«o. 

Tattonv.  Hammeraley. 

The  London,  i3rio^hton,  and  South  Coast  Railwaj 
tTompany  v.  Goodwin. 

Moore  v.  The  Metropolitan  Sewage  Manure  Co. 
'  Taaker,  elk.,  v.  Bullman,  covt. 

Castell  V.  Ktrkland. 

Frampton,  P.  O.  r.  Habgood. 

Dawaon  v.  Wrench,  sued  with  otbera. 

Harding  «.  Brown. 

Curlewis  o.  Clark,  aued,  &c 

SPECIAL  PAPER. 

Far  Judgment, 
Graham  and  others,  assignees,  &c.,  o.  AlUapp« 

(Heard  8th  May,  1848.) 
Toynbeev.  Brown,  elk. 

(Heard  iSth  May,  1848.) 

Bielby  v.  Shepherd. 

(Heard  16th  May,  1848.) 
LampreU  v.  The  Guardians  of  the  BiUericay 
Unioa. 

(Heard  7th  June,  1848.) 

For  ArgtMient, 

Addenbrooke  and  others  v,  Botfield,  by  rale  of 
court. 

Frith  and  others  v.  Cazenore  and  another,  by 
order  of  Nisi  Priui, 

Hopkinson,  Treasurer,  t;.  Puncher  and  another, 
by  order  of  Baron  Alderson. 

Wood  and  others  v.  Waud  and  others,  by  order 
of  NwiPriuj. 

Cooper  ».  Norfolk  Railway  Company,  by  order 
of  Baron  Alderson. 

Williams,  exor.,  &c.,  r.  Griffith,  by  order  of 
Niii  Prius. 

Purvis  and  others  v,  Traill,  Esq.,  by  order  of 
Baron  Parke. 

Bamford  v.  lies  and  others,  by  order  of  Baron 
Alderson. 

NEW    TIIIAL   PAPER. 

For  Michaelmai  Term,  1848. 

FOR   JUDOMXNT. 

Mooed  Michaelmat  Term,  1847. 
Middlesex,  Mr,  Baron  Piatt.— Morley  v,  Attea- 
boiough — Mr.  Martin. 

(Heard  11th  May,  1848.) 
London,  Lord  Chief  Baron,^ButnMide  v.  Dayrell 
—Mr.  Crowder. 

(Heard  S9th  May,  1848.) 

Moved  Hilary  Term^  1848. 
London,  Lord  C^ief  Barvn.— Willey  c.  Parrattand 
Others — Sir  F.  Thesiger. 

(Heard  1st  June,  1848.) 
London,  Lard  Ckirf Baron, — Daines  v.  Hartley  and 
another — Mr.  Chambers. 

(Heard  8th  June,  1848.) 

Moved  Eatter  Term,  1848. 
London,  Lord  Chief  Baron. — Ijuidoav.  Beioley— 
Mr.  Crowder. 

(Heard  15fh  June,  1848.) 


FOB  ARGPMBin. 

Moved  Mkduulmat  Term,  1«47. 

London,  Lord  Chief  Baron^ — Bumsidev.  Deyreil 
—Mr.  Martin. 

Moved  Hilary  Term^  1848. 

London,  Lard  Chkf  Baron* — Herring  o«  Hndasn 
and  others — Mr.  Watson. 

London^  Mr,  Baron  Roife^ — ^Kitchingnun  v.  Skeel 
and  another,  exors.,  &c«— ]Vir.  Lush. 

Moved  Eatter  Term,  1848. 

Middieeejf,  Lord  Chief  Banm%— Long  v.  Renaie 
and  another— Mr.  HilL 

London,  Lord  Chief  Baron, — Sage  v.  Bobiaaon — 
Mr.  H«mfrey. 

Liverpool,  Mr,  Baron  Ro^e.— Standish  v.  Ross, 
jun. — Mr.  Martin. 

Taunton,  Mr,  Baron  Piatt, — Brown  r.  Notley— 
Mr.  Serj.  Kinglake. 

Hertjord,  Lord  D^nman.— Ehrensperger  «.  An- 
derson— Mr.  Seij.  Channell. 

Sustex,  Mr,  Jmtice  Coleridge, — Donne  v.  Smith — 
Mr.  Serjt.  Shee. 

Surrey,  Lord  Denman, — Hosking  v,  Phillips — 
Mr.  Serj.  Channell. 

Lincoln,  Lord  Chief  Justice  Wilde, — Codd  v, 
Casey — Mr.  Humfrey. 

Derby,  Lord    Chief  JuMtiee    Wilde West    ?. 

Fritche — Mr.  Macaolay. 

Warwick,  Lord  Chief  Juetiee  WUde, — Smith  t, 
Davenport — Mr.  Wbitebarat. 

Warwick,  Lord  CIdef  Justice  ir»/<fe.— Barrett  and 
anotlier  v.  Jermey  and  others — Mr.  Humfrey, 

Warwick,  Lord  Chief  Justice  WUde, — Higgins  r. 
Hopkins — Same. 

Warwick^  Lord  Chief  Justice  Wilde, — Forrester  r. 
Smith — Same. 

WoKTwicktMr,  Justice  ManJU, — Stanton,  on  affid. 
V.  Knight — Mr.  Whitehurst. 

Warwick,  Mr,  Justice  itfaixie.— Cox  v.  The  Mid- 
land Railway  Company — Mr.  Humfrey. 

Warwick,  Mr.  Justice  Maule, — Daries  and  another 
V,  The  Midland  Railway  Company — Same. 

Warwick,  Mr,  Jttstice  Mia u<e.<— Silk  v.  Same — 
Same. 

Stafford,  Mr,  Justice  Patteson, — Dobbs  v.  Penn— 
Mr.  Serjt.  Talfourd. 

Stafford,  Mr.  Justice  Patteson, — Sterenson  e 
Buckton— Same. 

Hereford,  MrmTtatice  Patteson. — Price  and  another, 
executor?,  &c.  v.  Woodhouse  and  another — Mr. 
Godson. 

Gloucester,  Mr.  Justice  Pat/eson.— Cannock  «. 
Jones— Mr.  Godson. 

Swansea,  Mr,  Justice  JVilliams^ — The  Duke  of 
Beaufort  v.  The  Mayor,  Aldermen,  and  Burgesses 
of  Swansea — Attorney  GeneraL 

Motfed  after  the  4th  day  of  Easter  Term,  1848. 

Middlesex,  Mr,  Baron  Alderson, — Arnold  v,  Ryan 
—Mr.  Serjt.  Wilkins. 

Middlesex,  Mr.  Bmron  AldenoH,r^G\en  v,  Dungey 
and  another — Mr.  Pearson. 

Moved  Trinitf  Tenn,  1848. 

Middtetet^  Lord  Chief  Baron.— Gayiaid  e.  Morris 
and  another— Mr.  Watson  for  deft.  Robert  Morris. 

Middlesex,  Lord  Chief  Baron.  — CreTille  v,  De 
Rutisen-^Mr.  Humfrey. 

Middlesex^  Mr,  Baron  Piatt, — ^Dent  w,  Jackson— 
—Mr.  WttMm. 

London,  Lord  C%i^  Acron*— CanpbeU  v.  Peppar 
— ^Mr.  Lush. 


DIGEST,    AND   JOURNAL   OF   JQRISPRUDENCE. 


SATURDAY,  OCTOBER  28,  1848. 


"  Qttod  magiB  ad  no« 
Pertinet,  et  newara  malum  eat,  aghamiu." 

HORAT. 


THE    MAGISTRACY    AND    THE 
QUARTER  SESSIONS. 

The  Quarter  Sessions  throughout  the 
kmgdom  commenced  last  week,  and  have, 
by  this  time,  nearly  terminated  in  all  the 
counties.  The  amount  of  business,  ci^ 
and  criminal,  disposed  of,  we  have  been  in- 


criminal  cases,  hoth  of  which  statutes  re- 
ceived the  Royal  Assent  so  recently  as  the 
month  of  August  last.  We  allude  to  the 
Act  ''for  the  Removal  of  Defects  in  the 
Administration  of  Criminal  Justice,"  (11  & 
12  Vict.  c.  46);^  and  to  the  Criminal 
Appeal  Act,  (II  &  12  Vict,  c  78,)*^  which 
gives  the  justices  at  Quarter  Sessions  the 
^         J  1. 11     ..  -  r  ,       .,  1  1  power,  for  the  first  time,  of  reserving  ques- 

fonned,  M  rather  below  the  usual  average  Jj^^,  ^f  ^^  arising  in  criminal  trials,  for 
at  the  Michaelmas  Quarter  Sessions,  butl^^^  consideration  of  the  judges.  The 
the  dihgence  of  the  magutrates  who  pw- ;  criminalJustice  Amendment  Act,  though 
sided  at  those  Sessions  was  severely  taxed,  j^  ^y^  ^^^  ^^om  the  time  of  its  passiTg, 
and  their  understandings  and  patience  wi4tl,  >^g  ^^.^  t  have  come  pracfi- 
sofely  tned,  by  the  flood  ^  new  enactments  ^j  into  operation  m  very  few  instiiuces. 
whiA  the  legislation  of  the  last  three, The  enactments  are,  for  the  most  part, 
months  has  produced.  Withm  that  short  ^^y^^^  permissive  than  mandatory,  andf  the 
interval,  numerons  «id  important  altera-  Clerks  of  Indictments  throughout  the  king- 
tions  have  been  introduced  m  almost  every  i  ^^^  YiUTe  not  yet,  we  believe,  been  directed 
branch  of  the  hiwreUting  to  the  varied  and  ^^  ^^^  themselves  of  the  statutory  pro- 
comphoUed  duties  of  a  justice  of  the  p«we.^3io^3  ^^  ^he  3rd  section,  which,  as  our 
In  addition  to  the  two  acts  introduced  bv  readers  will  perceive,  in  an  indictment  for 
the  Attorney-Generd,  for  regulating  and  ^^^^  property,  permits  a  count  to  be 
defining  the  duties  ofJustices  of  the  Peace,  ^^^3^°  |.^,  ^  the  same   propertv 

out  of  Sessions,  and  m  Petty  Sessions*^  knowing  it  to  be  stolen,  without  obligini 
which  two  acte,  by  the  way,  contam  no  less  ^^^  prosecutor  to  elect  between  the  one 
than  seventy-four  section^--*nd  which  came  eount  and  the  other.  The  amendment  in- 
in  to  operation  on  the  2nd  October  insUnt,  troduced  into  the  practice  of  Courts  of 
the  magistrates  assembled  at  the  Quarter  ^^i^^^.^^i^^i^tion.^y  this  enactment,  is 
Sessions  last  week  had  to  exercise  their !  ^^  ^^,^^^^3^  ^^  ^tl^^l  so  ^^11  calculated 
judgments  for  the  first  time,  in  respect  of  ]  ^^  promote  the  ends  of  justice,  that  we 
theprovisionsof  two  statutes  effecting  con-'       '^     -        -  .    .    .«» 

siderablo  alterations  in  the  powers  exercised 


by  the  Magistrates  at  Quarter  Sessions  in 


*  11  &  12  Vict.  cc.  42  &  43,  which  see  ante, 

pp.  357  to  400,  and  417  to  421.  \ 

Vol,  XXXVI.    No.  1,077.  \ 


expect  hereafter  to  find  the  practiee  uni- 
formly established  of  adding  a  count  for 
receiving  to  an  indictment  for  stealing  pro- 
perty, and  a  count  for  stealing  to  an  inaict- 


See  po9i,  p.  519.    '  Printed  aiHe,  p.  403. 
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ment  for  receiTing  stolen  property.  The 
4th  section  of  the  11  &  12  Vict.  c.  46,<> 
which  gives  Courts  of  Oyer  and  Terminer 
and  General  Gaol  Delivery,  the  power  in 
criminal  trials  of  ordering  amendments, 
where  variances  arise  between  writings  pro- 
duced in  evidence  and  the  recital  thereof  in 
the  indictment  or  information,  does  not 
extend  to  Courts  of  Quarter  Session ;  and 
until  these  Courts  are  presided  over  uni- 
versally by  chairmen  of  professional  edu- 
cation and  practical  legal  experience,  per- 
haps it  is  expedient  that  they  should  not  be 
invested  with  such  a  discretionary  power. 
There  is  no  reason  why  the  power  given  to 
the  Quarter  Sessions,  under  the  11  &  12 
Vict  c.  78,*  should  not  have  been  exer- 
cised at  the  Sessions  which  have  lately  ter- 
minated as  well  as  at  any  future  Sessions, 
beyond  this,  that  the  act  does  not  point  out 
with  any  satisfactory  precision  the  manner 
in  which  the  justices  are  to  exercise  the 
power  now  given  to  them.  The  2nd  section 
provides,  that  the  judge,  commissioner  or 
Court  of  Quarter  Sessions,  shall  state,  "in  a 
case  signed  in  the  manner  now  usual,"  the 
questions  of  law  which  shall  have  been  re- 
served, with  the  special  circumstances  upon 
which  the  same  shall  have  arisen,  "and 
such  case  shall  be  transmitted  to  the  snid 
justices  and  batons ;"  but  it  is  left  to  the 
magistrates  attending  at  the  Sessions  to  de- 
termine who  is  to  draw  up  the  case,  as  well 
as  who  is  to  transmit  it.  When  the 
Session^  have  granted  a  case  heretofore,  as 
our  readers  are  aware  is  frequently  done 
upon  questions  of  parochial  settlement  and 
rating,  the  case  is  uniformly  prepared  by 
the  counsel  for  the  contending  parties,  and, 
in  the  event  of  any  difference  as  to  the  facts, 
settled  by  the  chairman,  and  is  then  trans- 
mitted to  the  Court  of  Queen's  Bench 
upon  certiorari.  This  is  the  only  "  usual " 
course  known  to  the  Court  of  Quarter 
Sessions,  but  it  has  no  practical  analogy  to 
the  reservation  of  a  question  of  law  in  a 
criminal  trial.  In  cnminal  cases  at  the 
Quarter  Sessions,  there  is  oflen  no  counsel 
either  tbr  the  prosecution  or  the  prisoner, 
no  writ  of  certiorari  lies,  and  if  the  Chair- 
man of  Quarter  Sessions,  or  the  Clerk  of 
the  Peace,  were  ever  so  well  inclined  to 
volunteer  and  undertake  the  onerous  duty 
of  framing  a  case  and  transmitting  it,  there 
is  no  officer  named  in  the  act  to  whom  it 
should  be  forwarded.  In  this,  as  in  many 
other  cases,  the  want  of  a  functionary,  dis- 
charging the  duties  of  a  minister  of  jus- 


tice, and  superintending  the  administralioa 
of  the  law  in  all  its  detula,  is  strikinglj  ap- 
parent.^ 

But  the  two  criminal  statutes  to  which 
we    have    adverted,    form   a  veiy   inoon- 
siderable  portion  of  the  new  law  to  be  ad- 
ministered by  justices  of  the  peace.     Be- 
tween Midsummer  and  Michaelmas  m  the 
present  year,  no  less  than  six  distinct  acts 
of  parliament  have  been  passed,  relating  to 
the  relief,  removal,  management,  and  main- 
tenance of  the  poor,  all  of  which  demand 
the  attentive  consideration  of  magistrates, 
and  suggest  novel  questions  for  their  deter- 
mination.    The  first  of  these  acts,  taking 
them  in  their  order,  is  the  Poor  Removal 
Orders   Act,    (11  &  12  Vict.  c.  31,)^   the 
object  of  which,  as  our  readers  are  aware, 
is  to  prevent  expensive  and  useless  litiga^ 
tion,    by    granting    such    powers    to    the 
justices  at  Quarter  Sessions  as  will  enable 
them  to  decide  appeals  against  orders  of 
removal,  upon  the  merits  rather  than  upon 
technical  objections.     This  statute  mate- 
rially alters  the  practice  with  regard  to 
removals  and  appeals.   Copies  of  the  exami- 
nations are  no  longer  to  accompany  the 
order  of  removal,  as  directed  by  the  4  &  6 
W.  4,  c.  76,  s.  79,  but  instead  the  parish 
authorities  are  to  send  with  the  order  of 
removal  a  notice  of  chai^ability   and  a 
notice  of  the  grounds  of  removal.     When  it 
is  intended  to  appeal,  the  appeal  must  be 
directed  against  the  order,  and  in  ordinary 
cases  notice  of  appeal  must  be  given  within 
21  days  after  the  transmission  of  the  notice 
of  chargeability  and  of  the  pounds  of  re- 
moval ;  but  the  parish  to  which  the  pauper 
is  ordered  to  be  removed  may  require  a 
copy  of  the  depositions  upon  which  the 
order  of  removal  is  founded,  and  in  that 
case  a  further  period  of  fourteen  days  is 
allowed  to  appeal  after  the  sending  of  the 
copy  of  deposition.     Four  other  acts,  vith 
reference  to  the  poor,  were  introduced  and 
passed  in  the  last  Session,  under  the  super- 
intendence of  Mr.  Charles  Buller,  the  Chair- 
man of  the  Poor  Law  Commission.    These 
acts  are  cited  as  the  11  &  12  Vict.  cc.  82, 
91,  110,  &  114.    They  rekte.,  1st,  to  the 
formation  of  districts  and  provision  for  the 
education  of  the  infant  poor  ;   2ndly,  The 
payment  of  debts  and  audit  of  parochial 
accounts ;  drdly,  Regulations  for  the  relief 
and  burial  of  casual  poor  and  of  paupers 


'  Pwt,  p,  520.        •  Printed  aa^e,  p.  403. 


'  See  the  observations  on  the  pro|)08ed  ap- 
pointment of  a  Minister  of  Justice,  tiUe, 
p.  457. 

<  Printed  oale,  p.  298. 


^rendered  irremoTable  hj  the  9  &  10  Vict, 
c  66 ;  and  lastly,  additumal  powers  ^ven 
tx>  the  boards  of  gnardians,  to  assist  in  the 
emigration  of  poor  persons,  to  cause  a 
valuation  of  property  alleged  to  be  rateable 
to  the  relief  of  the  poor,  and  to  obtain 
orders  of  maintenance  upon  relations  liable 
to  maintain  poor  persons.  These  statutes 
contain  two  provisions  of  great  public  and 
general  importance,  the  future  eifect  of 
which  may  possibly  be  materially  to  reduce 
the  number  of  Poor  Law  appeals  at  Quarter 
Sessions.  It  is  provided,  that  where  appeals 
are  brought  against  the  poor  rates  of  several 
parishes  at  the  same  time,  all  of  which 
appear  to  involve  one  common  principle, 
the  respondent  parishes,  subject  to  the  ap- 
proval of  the  Poor  Law  Board,  and  with  the 
consent  of  their  respective  vestries,  may 
enter  into  an  agreement  mutually  to  bear 
the  costs  of  such  appeals  ;  in  other  words, 
several  parishes  may  elub  to  try  an  appeal 
involving  some  question  in  which  all  are  in- 
terested. It  is  ajso  provided,  that  when 
any  question  arises  between  two  parishes 
comprehended  in  the  same  union,  as  to  the 
liability  to  maintain  any  pauper  rendered 
irremovable  by  the  9  &  10  Vict.  c.  66,  in- 
stead of  resorting  to  the  ordinary  procedure 
by  appeal,  the  parishes,  if  they  think  fit, 
may  refer  the  question  in  dispute  to  the 
determination  of  the  Poor  Law  Board. 

There  is  one  other  Poor  Law  Act  of  the 
last  Session  deserving  of  notice,  and  which 
we  have  reason  to  know  has  already  come 
under  the  consideration  of  more  than  one  of 
the  Courts  of  Quarter  Sessions.  We  refer 
to  the  act  11  &  12  Vict.  c.  111.  This 
statute  appears  to  have  been  passed  with 
the  limited,  but  very  necessary  object  of 
explaining  one  of  the  provisoes  contained  in 
the  Poor  Removal  Act,  9  &  10  Vict.  c.  66. 
This  act,  the  provisions  of  which  have 
created  much  doubt,  confusion,  and  dis- 
satisfaction, our  readers  will  remember, 
enacted  in  the  first  place  : — 

"That  from  and  after  the  passing  of  this  a^t, 
no  person  shall  be  removed,  nor  shall  any  war- 
rant be  f?ranted  for  the  removal  of  any  person 
from  any  parish  in  which  such  person  shall 
have  resided  for  five  years  next  before  the  ap- 
plication for  such  warrant." 

Then  followed  two  provisoes,  the  last  of 
which  is  framed  in  the  vague  terms  fol- 
lowing : — 

r 

"  Provided  always,  that  whenever  any  person 
shall  have  a  wife  or  children,  having  no  other 
settlement  than  his  or  her  own,  such  wife  and 
children  shall  be  removable  whenever  he  or 


she  is  removable,  and  shall  not  be  removaUe 
when  he  or  she  is  not  removable/' 

The.  exact  intention  of  the  legislature  in 
this  proviso  created  considerable  doubts. 
Great  uncertainty  prevailed  as  to  its  effect, 
and  it  was  therefore  deemed  expedient  to 
correct  this  somewhat  unintelligible  legis- 
lative provision  by  repealing  it,  and  substi- 
tuting another.  Accordingly,  the  statute 
11  &  12  Vict.  c.  Ill,  repeals  the  above 
proviso,  and  in  Ueu  thereof  enacts  as 
follows : — 

**  Provided  always,  that  whenever  any  person 
should  have  a  wife  or  children  having  no  other 
settlement  than  his  or  her  own,  such  wife  and 
children  should  be  removable  from  any  parish 
or  place  from  which  he  or  she  would  be  re- 
movable, notwithstanding;  any  provisions  of  the 
said  recited  act,  (9  &  10  Vict.  c.  60,)  and  should 
not  be  removable  from  any  parish  or  place  from 
which  he  or  she  would  not  be  removable  by 
reason  of  any  provision  in  the  said  recited  act.'' 

Whether  the  substituted  proviso  is  less 
ambiguous  or  more  intelligible  than  that  it 
is  intended  to  replace,  our  readers  will 
judge.  We  are  inclined  to  apply  the 
language  of  the  late  Lord  Byron  to  this 
last  specimen  of  deliberate  perspicuity,  and 
to  wish  the  legislative  bodies  would  be  so  kind 
as  "  to  explain  their  explanation."  At  all 
events,  it  must  be  admitted  that  the  last 
Quarter  has  produced  enough  of  novelty  in 
Sessions  law  to  satisfy  tne  most  ardent 
lover  of  legal  change,  and  that  the  magis  • 
trate — paid  or  unpaid — who  has  mastered 
the  numerous  and  varied  enactments  to 
which  we  have  adverted,  cannot  have  been 
wanting  either  in  capacity  or  industry. 

The  following  is  the  Act  *^for  the  re- 
moval of  Defects  in  the  Administration  of 
Criminal  Justice,"  14th  August,  1848, 
11  &  12  Vict.  c.  46.     It  recites  that— 

"The  technical  strictness  of  criminal  pro- 
ceedinifs  might  in  some  instances  be  fiuther 
relaxed,  so  as  to  ensure  the  punishment  of  the 
Kuilty,  without  depriving  the  accused  of  any 
just  means  of  defence :  And  that  it  is  expe- 
dient to  make  further  provision  for  the  more 
effectual  prosecution  of  accessories  before  and 
aft^'  the  fact  to  felony  :  And  that  it  is  also  ex- 
pedient that  any  accessory  before  the  fact  to 
felony  should  be  liable  to  be  indicted,  tried, 
convicted,  and  punished  in  all  respects  hke  the 
principal,  as  is  now  the  case  in  treason  and  in 
all  misdemeanors:  It  is  therefore  enacted. 
That  from  and  after  the  passing  of  this  act,  if 
any  person  shall  become  an  accesirory  before 
the  fact  to  any  felony,  whether  the  same  be  a 
felony  at  common  law  or  by  virtue  of  anv 
statute  or  statutes  made  or  to  be  made,  sucn 
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person  may  be  indicted,  tried,  convicted,  and 
punished  in  all  respects  as  if  he  were  a  pna 
cipal  £eloa. 

"3.  ylccfMorte*  after  fact. — And  whereas 
an  accessory  after  the  fact  to  felony  can  at 
present  be  tried  only  alon^  with  the  principal 
felon,  or  after  the  principal  felon  has  been  con- 
victed, and  not  otherwise,  which  is  sometimes 
productive  of  a  failure  of  justice ;  be  it  there- 
fore enacted.  That  from  and  a&er  the  passing 
of  this  act,  if  any  person  shall  become  an  ac- 
cessory after  the  fact  to  any  felony,  whether 
the  same  be  a  felony  at  common  law  or  by 
virtue  of  any  statute  or  statutes  made  or  to  be 
made,  he  may  be  indicted  and  convicted  either 
as  an  accessory  after  the  fact  to  the  principal 
fdony  together  with  the  principal  felon,  or  after 
the  conviction  of  the  principal  felon,  or  may  be 
indicted  and  convicted  of  a  substantive  felony 
whether  the  principal  felon  shall  or  shall  not 
have  been  previouslv  convicted  or  shall  or 
shall  not  be  amenaole  to  justice,  and  may 
thereupon  be  punished  in  like  manner  as  any 
accessory  after  the  fact  to  6he  same  felony  if 
convicted  as  an  accessory  may  be  punished, 
and  the  offence  of  such  person,  howsoever  in- 
dicted, may  be  inquired  of,  tried,  determined, 
and  punished  by  any  Court  which  shall  have 
jurisdiction  to  try  the  principal  felon  in  tlie 
same  manner  as  if  the  act  by  reason  of  which 
such  person  shall  have  become  an  accessory 
had  been  committed  at  the  same  place  as  the 
principal  felony :  Provided  always,  that  no 
person  who  shall  be  once  duly  tried  for  any 
such  offence,  whether  as  an  accessory  after  the 
fact  or  as  for  a  substantive  felony,  shall  be 
liable  to  be  again  indicted  or  tried  for  the  same 
offence. 

"  3.  Counts  for  stealing  and  receiving  stolen 
property.  —  And  whereas,  according  to  the 
present  practice  of  Courts  of  criminal  jurisdic- 
tion, it  is  not  permitted  in  an  indictment  for 
stealing  property  to  add  a  count  for  receiving 
the  same  property  knowing  it  to  have  been 
stolen,  or  in  an  indictment  tor  receiving  stolen 
property  knowing  it  to  have  been  stolen  to  add 
a  count  for  stealing  the  same  property,  and 
justice  is  hereby  often  defeated :  be  it  therefore 
enacted,  That  from  and  after  the  passing  of 
this  act,  in  every  indictment  for  feloniously 
stealing  property  it  shall  be  lawful  to  add  a 
count  for  feloniously  receiving  the  same  pro- 
perty, knowing  it  to  iiave  been  stolen,  and  in 
any  indictment  for  feloniously  receiving  pro- 
perty knowing  it  to  have  been  stolen  it  shall 
oe  lawful  to  add  a  count  for  feloniously  steal- 
ing the  same  property ;  and  where  any  such 
indictment  shall  have  been  preferred  and  found 
against  any  periion,  the  prosecutor  shall  not  be 
put  to  his  election,  but  it  shall  be  lawful  for 
the  jury  who  shall  try  the  same  to  find  a  verdict 
of  guilty,  either  of  stealing  the  property  or  of 
receiving  it  knowing  it  to  have  been  stolen; 
and  if  such  indictment  shall  have  been  pre- 
ferred and  found  against  two  or  more  persons, 
it  shall  be  lawful  for  the  jury  who  shall  try  the 
eaae  to  find  all  or  any  of  the  said  persons 
guilty  either  of  stealing  the  property  or  of  re- 


ceiving it  knowing  it  to  have  been  stolen,  or  to 
find  oae  or  more  of  the  said  persons  guiHv  of 
steafing  the  property,  and  the  other  or  oniers 
of  them  guiUy  ef  raceiviiig  it  knowing  it  to 
have  been  stolen. 

4«  Jmemding  indietmentM. — And  whereas  a 
failure  of  justice  frequently  takes  place  in 
criminal  trials  by  reason  of  variances  between 
writings  produced  in  evidence  and  the  recital 
or  setting  forth  thereof  in  the  indictment  or 
information,  and  the  same  cannot  now  be 
amended  at  the  trial,  except  in  cases  of  misde- 
meanor; for  remedy  thereof  be  it  enacted, 
Thi^  it  shall  and  may  be  lawful  for  any  Conit 
of  Oyer  and  Terminer  and  General  Gaol  De- 
livery, if  such  Court  ^hall  see  fit  so  to  do,  to 
cause  the  indictment  or  information  for  any 
offence  whatever,  when  any  variance  or  van- 
ances  shall  appear  between  any  matter  in 
writing  or  in  print  produced  in  evidence  and 
the  recital  or  setting  fortli  thereof  in  the  in- 
dictment or  information  whereon  the  trial  is 
pending,  to  be  forthwith  amended  in  such  par- 
ticular or  nartieulars  by  some  officer  of  the 
Court,  ana  after  such  amendment  the  trial 
shall  proceed  in  the  same  manner  in  all  le- 
spects,  both  with  regard  to  the  liability  of  wit- 
nesses to  be  indicted  for  perjuror  and  otherwise, 
as  if  no  such  variance  or  variances  bad  ap- 
peared, 

"  5.  This  act  not  to  extend  to  Scotland." 


CONTRACTS    IN   CONTRAVENTION 
OF  STATUTORY  ENACTMENTS. 

Severai.  cases  have  been  recently  re- 
ported, illustrating  the  rule  of  law,  that  a 
contract  entered  into  in  contravention  of  a 
statutory  provision,  whether  the  prohibition 
be  express  or  implied  from  the  imposition 
of  a  penalty,  will  not  support  an  action,  to 
some  of  which  cases  it  may  not  be  unimprov- 
ing  now  to  refer. 

The  most  striking  perhaps  of  these  de- 
cisions was  that  in  Cundell  and  another  v, 
Dawson,^  where  the  plaintiffs  sued  in  debt 
for  the  value  of  a  large  quantity  of  coals 
sold  and  delivered  to  the  defendant  within 
the  citv  of  London;  and  the  defendant 
pleadea  that  the  plaintifis,  being  the  sellers, 
did  not  deliver  to  the  defendant,  before 
such  coals  were  unloaded,  a  ticket  contain- 
ing the  quantities  of  coals  according  to  the 
required  form,  signed  by  the  plaintiffs  with 
their  names  in  words  at  full  length,  accord- 
ing to  the  statute.  This  plea  was  fonnded 
on  the  statute  1  &  2  Vict,  c,  101,  (ooo- 
tinued  by  the  8  &  9  Vict.  c.  101,)  r^ulat- 
ing  the  vend  and  delivery  of  coids  in  the 
metropolis,  and  enacting  by  the  3rd 
section : — 


^  Reported  4  Com.  Bench,  p.  376. 
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**  That  with  any  qnan^y  of  coals,  exceeding 
560  poands^  delivered  by  any  cart,  waffffon,  or 
other  carnage,  wicfain  the  cities  of  Loii<ton  and 
WeaaiDtnstei,  or  natbtn  2&  miles  from  the  Ge- 
neral Po6t-(^oej  the  seller  should  delivar  or 
cause  to  be  delivered  to  the  purchaser,  or  to  his 
agent  or  servant,  immediately  on  the  arrival  of 
the  cart,  waggon,  or  other  carriage,  in  which 
such,  coals  should  be  sent,  and  before  any  of 
such  coals  should  be  unloaded,  a  ticket,  accord- 
ing to  a  certain  form,  and  fhat  in  case  any«uch 
seller  should  not  deliver  or  cause  to  be  delivered 
such  ticket  as  afovesaid  to  the  purchaser  of 
such  coals,  or  to  his  agent  or  servant,  before 
any  part  of  such  coals  were  unloaded,  every 
such  seller  should,  for  every  such  offence,  for- 
feit and  pay  any  sum  not  exceeding  20/." 

By  the  form  presoribed,  the  ticket  was 
required  to  be  signed  with  the  names  of 
the  sellers,  and  that  of  the  cnrraan,  in  words 
at  full  length.  The  plea  was  demurred  to, 
and  the  main  question  arising  upon  this 
demurrer  was,  whether  the  plaintiffs  were 
preduded  from  recovefing  the  price  of  the 
coala  delivered  by  them  to  the  defendant, 
by  reason  of  their  having  omitted,  fMrevioud 
to  such  dehvery  of  coals,  to  deliver  to  the 
defendant,  or  some  one  on  his  behalf,  the 
ticket  referred  to  in  the  statute,  stating  the 
quantity  and  description  of  the  coals  about 
to  be  delivered? 

On  the  part  of  the  plaintiffs,  it  was  sub- 
mitted, that  the  disregard  of  the  regulation 
referred  to  in  the  plea,  although  it  subjected 
the  vendors  of  the  coals  to  a  penalty,  did 
not  vitiate  the  contract,  because  no  in- 
fringement of  the  law  was  contemplated  by 
the  contract.  On  the  othef  hand,  it  was 
insisted,  that  wherever  a  statute  imposes  a 
penalty  for  the  non-compHance  with  a  con- 
dition precedent,  a  prohibition  is  implied, 
and  no  contract  upon  which  such  prohibition 
attaches  can  be  enforced  in  a  Court  of 
justice,  llie  Court,  considering  the  di- 
versity of  dicta  and  decisions  on  the  subject) 
took  time  to  deliberate  upon  its  judgment, 
which  was  afterwards  delivered  by  the  Chief 
Justice.  It  was  observed,  in  the  first  place, 
that  there  are  two  distinct  classes  of  statutes, 
raising  questions  as  to  the  right  to  recover 
the  price  of  goods  by  sellers  who  have  not 
complied  with  statutory  provisions.  One 
class  of  statutes  had  for  their  objects  the  se- 
coritj'  of  the  revenue,  and  the  cases  on  the 
construction  of  these  statutes  rested  upon 
principles  inapplicable  to  the  present  case. 
The  other  class  of  statutes  was  directed  to 
the  protection  of  buyers  and  consumers,  and 
the  decisions  upon  those  statutes  governed 
the  present  case,^  as  the  provisions  of  -the 

^  The  cases  of  Law  y.  Hodson,  11  East,  300, 
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1  &  2  Vict.  c.  101,  were  abviously  meant 
to  secure  the  purchasers  of  eoah  from  fiiiud 
in  respect  of  the  quantity  and  quality  of  the 
coak,  for  the  attainment  o£  which  object 
tiie  deliiveiy  of  tfce  ticket  was  required, 
whfrfi  the  plaintiff  had  omitted  to  deliver. 
The  peiiey  of  the  act  being  to  protect  <*ie 
bwyer  i^ina^  the  seller,  it  would  be  best 
eiKcted  by  holding  that  a  seller  of  coals 
could  not  recover  the  vriue  of  them  when 
he  had  omitted  to  dcRver  a  ticket  pnrsnant 
to  the  atatole.  The  Court  was  therefore  of 
opiiHou  that  the  plea  furnished  a  sufficient 
aaawer  to  the  dedaration,  and  gave  judg- 
meat  for  the  defendant. 

Very  shortly  after  the  determination  of 
the  case  of  Cundell  v.  Dawson,  the  Court 
of  Common  Pleas  was  called  upon  to  decide 
another  case  arising  upon  a  different  class 
of  statutes.  In  this  case,*'  the  plaintiff 
sough*  to  recover  50/.  in  an  action  upon  an 
agreement,  which  recited  that  he  had  for  a 
long  time  carried  on  business  as  a  law 
stationer,  and  also  had  been  a  sub-distri- 
butor of  stamps  and  collector  of  assessed 
taxes,  and  that  in  consideration  of  300L, 
payable  by  instalments,  the  plaintiff  agreed 
to  sell  and  the  defendant  to  purchase  the 
business  of  a  law  stationer ;  and  it  was 
thereby  farther  agreed  between  them,  that 
after  a  day  then  specified,  the  plaintiff 
should  not  carry  on  the  business  of  a  law 
stationer,  or  collect  any  of  the  assessed 
taxes,  but  would  use  his  utmost  endeavours 
to  introduce  the  -defendant  '*  to  the  said 
business  and  oifiees."  The  agreement  was 
set  forth  in  the  declaration,  upon  the  va- 
lidity of  which  the  question  arose.  It  was 
submitted,  on  behalf  of  the  defendant,  that 
the  agreement  was  doubly  void  by  statute, 
being  within  the  direct  words  of  the  i)  &  6 
£dw.  6,  c.  1 6,  "  Against  buying  and  selHng 
of  offiees;"*  and  in  contravention  of  the  4.9 


and  Little  v.  Poole,  2  B.  &  Cres.  192,  were 
especially  relied  upon  by  the  Court,  and  it  w^s 
eaid  these  decisions  were  consistent  with  many 
other  cases  enumerated. 

^  Hopkins  v.  Prescott,  reported  16  Liw  Jour. 
N.  S.  259,  C.  P. 

*  The  2nd  sect,  of  which  enacts  that : — '*  If 
any  person  or  persons  shall  at  any  time  here- 
after bargain  or  sell  any  office  or  offices,  &c.  or 
receive,  have,  or  take  any  money,  fee,  reward, 
OT  any  other  profit,  directly  or  indirectly,  or 
take  any  promise,  agreement,  covenant,  bond, 
or  any  assurance  to  receive  or  have  any  money, 
fee,  reward,  or  other  profit,  directly  or  indirectly, 
for  any  office  Or  offices,  &c.,  or  to  the  intent 
that  any  person  should  have,  exercise,  or  enjoy, 
aay  v&ce  or  offices,  &c.,  which  office  or  ofincrs 
sbvii  fi  anywise  touch  or  concern  the  receipt. 
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Geo.  3,  c.  126,°»  "for  the  further  pre- 
vention  of  the  sale  and  brokerage  of  offices.** 
It  was  admitted,  for  the  plaintiff,  that  a 
contract  for  the  sale  of  an  office  alone  is 
void,  but  it  was  contended,  that  if  there  be 
other  things  to  be  done  included  in  the  con- 
tract, UDconnected  with  and  independent  of 
the  sale  of  an  office,  the  contract  is  good. 
Here  it  was  suggested  that  the  sale  of  the 
business  of  a  law  stationer  was  a  sufficient 
con8i4eration  for  the  300/. ;  and  that  the 
offices  were  referred  to  merely  as  collateral 
advantages  to  be  derived  by  the  purchaser. 
It  was  also  submitted,  that  the  agreement 
disclosed  in  the  declaration  was  not  illegal, 
because  it  was  only  an  agreement  not  to 
collect,  and  to  use  utmost  endeavours  to  in- 
troduce the  defendant  to  business  and 
offices,  which  should  be  understood  to  mean 
"  utmost  legal  endeavours." 

The  Court  was  unanimously  of  opinion, 
that  the  declaration  disclosed  a  contract 
within  the  stat.  5  &  6  Edw.  6,  c.  16.  The 
agreement  was  entu-e,  though  it  contained 
several  distinct  parts,  and  the  consideration 
was  entire,  for  it  was  impossible  for  the 
Court  to  say  that  any  part  of  the  300/.  was 
referable  to  one  part  of  the  agreement,  and 
the  residue  of  the  300/.  to  the  other  part. 
The  clear  intention  of  the  parties  was,  that 
the  plaintiff  was  to  give  up  the  office  of 
collector  of  assessed  taxes,  in  order  that  the 
defendant  might  get  it.  That  was  an  agree- 
inent  relatmg  to  the  payment  of  the  revenue 
and  withm  the  statutes-  The  plaintiff 
therefore  faOed  in  disclosing  a  valid  cause 
of  action,  and  the  defendant  was  entitled  to 
judgment. 

Ihe  two  cases  more  particular! v  referred 
to,  arismg  upon  statutes  compreiended  in 
distmct  classes,  exempHfy  the  principle 
upon  which  the  Courts  of  law  proceed,  m 
every  mstance,  where  the  intention  of  the 
legislature  is  plainly  and  mnequivocally  ex- 
pressed. ' 


THE  STATUS  OF  ATTORNEYS. 

We  have  been  favoured  with  a  letter  fiom 
Leeds,  consequent  upon  our  inviting  com- 
munications on  the  subject  of  a  letter  re- 
lating to  "the  Bar  and  rtie  Attorneys" 
which  appeared  in  a  recent  number.  See 
p.  439,  ante. 

^  We  cannot  agree  with  our  correspondent  in 
his  statement,  that  soHcitors,  saving  some 
exceptions,  are  excluded  from  parties  of 
gentlemen.  We  think  the  rule  is  the  other 
way:  they  are  admitted  equally  with  the 
members  of  the  other  learned  professions, 
except  in  individual  instances.  In  the  too 
large  number  of  practitioners  both  in  town 
and  country  it  cannot  be  denied  that  there 
are  several  who  would  be  excluded  on  ac- 
count of  their  personal,  not  their  profcs- 
sional  chMwster.  Noblemen  associate  with 
their  solicitors  as  freely  as  with  their 
clerical  or  medical  friends. 

With  respect  to  the  proposed  Clubs  in 
each  town,  for  enrolling  every  respectable 
member  of  the  profession,  and  excluding 
those  of  objectionable  practice,  we  think  the 
purpose  would  be  better  answered  bv  the 
extension  of  all  the  existing  Law  Societies, 
and  the  formation  of  others,  as  recom- 
mended by  the  Incorporated  Law  Society 
and  the  Metropolitan  and  Provincial  Law 
Association.  Doubtless  the  best  means  of 
raising  the  station  of  the  attorney  are  fair 
and  honourable  practice,  (which  all  the 
Law  Societies  are  pledged  to  promote,)  and 
gradual  improvements  in  legal  education, 
towards  which  "several  important  steps  have 
been  taken. 

The  following  is  the  letter : 


controlment,  or  payment  of  the  kind's  hiirh- 
ness  treasure,  money,  rent,  revenue,  account," 
&c.,  all  persons  trafficking  in,  bargaininir.  or 
seUmg  fiuch  offices,  shall  Be  subject  to  ce?UL 
perBonal  diequahfications ;  and  sect.  3  enacts,- 

That  aU  and  every  such  bargains,  sales,  pro- 
nuses,  bonds,  agreements,  covenants  and  as- 
surances, as  be  before  specified,  shall  be  void, 
to  and  a^amst  him  and  them  by  whom  any 
such  bargain,  8^e,  bond,  promise,  covenant,  or 
assurance  shall  be  had  or  made." 

«  The  3rd  sect,  of  this  act  provides  that.— . 
"Persons  buying,  or  selling,  or  receiving  or 
paying,  money  or  rewards  for  offices,  maybe 


To  the  Editor  of  the  Legal  Observer. 
"  Sir,— In  a  late  number  of  your  Observer 
are  some  observations,  to  the  effect,  that  the 
JBar,  many  of  whom  have  seats  in  Parliament, 
have  not  sufficientiy  considered  the  interests  of 
suVeS"'         ^°"  ^°^^*  correspondence  on  the 

.  ii"P®  ^1^^  ^™".'^  ^^  solicitors  is  he  who  will 
teU  them  the  truth  as  to  their  position  in  so- 
"*«?f.u^°'^^^?'  "npaiateble  the  truth  may  be. 
hnJt^  '"J'^  *'•  that  the  legal  profession, 
both  hamsters  and  solicitors,  has  been  for 
many  years  past  gradually  losing  ground  in 
the  estimation  of  the  public ;  neither  branch  of 
the  profession  stands  so  high  as  25  years  affo. 
It  18  sufficient,  for  the  present  purpow,  if 
c^^fine  nay  observations  to  solicitors. 

1  find  then,  that,  with  some  exceptions,  it 
IS  not  considered  etiquette  to  ask  a  solicitor  to 
ineet  a  party  of  gentlemen  at  dinner.  By  msn- 
Uemen,  I  mean  the  clergy,  hamsters,  maitery, 

S^L^nnl"?'"'   *^^    ^"^'"^^   ^-^  gentlemen 
uving  on  their  own  means. 
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"  Whence  ariaefl  this  alanning  fact  ?  Is  it 
that  the  soUdtony  as  a  body,  are  not  gentle- 
men, or  not  fit  to  associate  with  gentlemen  ?  I 
answer  emphaticallv,  tiiat  as  a  body,  they  are 
gentlemen,  and  intelligent  gentlemen  too,  fit  to 
associate  with  any  men  in  the  world. 

"  But  there  are  exceptions.  Some  few  solici- 
tors are  given  to  shabby  practices,  and  mean 
shifts ;  it  is  found  that  their  word  cannot  be 
relied  upon ;— they  do  not  appear  to  know  the 
value  of  truth ;  in  short»  they  have  not  the  feel- 
ing of  gentlemen. 

'*  But,  it  will  be  asked,  why  is  the  great  body 
to  sufiTer  for  the  misconduct  of  the  few  ? 

''The  reason  is,  that  the  men  qfgood  charac- 
ter do  not  take  sufficient  paku  to  separate  them- 
tehesfivm  the  men  of  bad  character. 

"  'Tell  me  who  your  associates  are,  and  I 
will  tell  you  who  you  are  ?'  is  a  Spanish  pro- 
verb. 

"  If  the  respectable  portion  of  the  solicitors 
appear  to  the  pubtic  to  be  hand  and  glove  with 
the  bad,  the  public  will  conclude  that  they  are 
all  alike— all  birds  of  a  feather— and  all  to  be 
treated  alike :  thus  the  position  in  society  of 
the  eeneral  body  will  be,  as  it  is,  lowered. 

''It  remains  with  the  solicitora  to  eflfect  the 
separation— to  mark  the  black  sheefi ;  it  is  for 
the  solicitors  to  consider  how  this  may  be 
effected. 

"  I  apprehend  it  might  easilv  be  done.  For 
instance,  one  plan  might  be  the  institution  of 
dobs  in  each  town,  each  holding  communica- 
tions with  the  othera  and  with  some  central 
club,  such  central  club  to  be  in  London,  or 
any  great  city  to  be  fixed  upon. 

"To  this  club  the  subscription  should  be 
nominal,  sav  2s,  6d,  a  vear,  to  pay  for  pens 
and  paper,  &c.  It  should  exclude  all  party  and 
poUticsd  features,  and  its  principle  should  be. 
that  only  honest  men  should  be  admitted  mem- 
bers, and  then  the  exclusion  of  certain  others 
would  sufficienUy  mark  to  the  pubtic  the  black 
sheep  of  the  particular  district. 

"Whether  or  not  this  plan  would  work  well, 
I  know  not.  But  the  fact  which  I  have  stated 
is  alarming ;  and  it  is  for  the  soUcitors,  as  a 
body,  to  l)estir  themselves  to  remove  the 
stigma. 

"Amicus  Vbrus." 

JUDICIAL    INDEPENDENCE   IN 
AMERICA. 

Although  in  appearance  this  is  generally 
estabhshed,  it  is  in  reatity  almost  unknown  in 
America,  but  integ^ty  of  judicial  character  is, 
to  their  honour  be  it  said,  universal.  All  the 
state  judges,  from  the  highest  to  the  lowest, 
aie  virtually  elected  by  the  people,  and  are  by 
tiiem  liable  to  be  displacea,  for  they  are  ap- 
pointed by  the  state  legislature,  who  are  them- 
selves nominated  by  universal  suffirage. 

Their  tenure  of  ofiice  is,  in  thirteen  states, 
during  good  behaviour ;  in  eight  they  preside 
during  a  period  of  not  less  thni  seven  yean ; 


in  some  instances  these  periods  are  from  12  to 
15  yean.  In  two  states  they  hold  office  but 
for  one  year.  In  one  instance  they  are  ap- 
pointed directly  by  the  people.  In  13  states 
they  are  appointed  by  the  legislatures,  in  12 
by  the  govemon  with  the  advice  of  a  senate  or 
council. 

They  are  removable  only  by  impeachment, 
or,  in  some  instances,  by  an  address  of  both 
branches  of  the  legislature,  for  which  usually 
the  votes  of  two-tlurds  or  tiiree-fourths  of  the 
house  must  concur, — that  is  manifestiy  by  one 
interest  in  society,  viz.,  the  majority  in  number, 
and  not  as  in  Britain,  by  the  Crown  and  by 
votes  of  both  Lords  and  Commons. 

If  their  decisions  are  obnouous  to  the  feel- 
ings, however  excited,  of  the  multitude,  they  are 
sure  not  to  be  re-elected.  Those  of  the  highest 
talent  at  the  bar  rarely,  from  this  caiise,  con- 
descend to  accept  Judicial  appointments,  and 
consequentiy  the  abitity  of  the  bench  is  gene- 
rally unequal  to  that  of  the  counsel,  and  their 
station  in  life  inferior ! 

I  subjoin  the  salaries  paid  to  the  judges  su- 
preme and  inferior  in  America. — 

Chief  Justice  Supreme  Court        .  £1,050 

Ordinary  judges    ....      900 

Chief  judge  at  New  York  .      400 

North  CaroUna     .      400 

South  CaroUna     .      600 

Pennsylvania        •      500 

Ohio    ...      200 

Missouri  .      400 

and  the  othen  in  proportion. 

No  suspicion  attaches  to  their  judgments, 
and  justice  is  impartially  administered  in  Ques- 
tions at  least  between  man  and  man. — North 
American  Review.  No.  119>  p.  394.  Stat,  aim., 
1841,  p.  64.    AHson*s  Europe,  vol.  19*  p.  65. 


MICHAELMAS  TERM   EXAMINATION. 

The  Notices  of  Admission  on  the  Roll  of 
Attorneys  for  the  ensuing  Term  are  207 ;  but  of 
these  appticants,45  have  been  already  examined. 
There  are  some  in  addition  who  have  given  Exa- 
mination but  not  Admission  Notices.  The  actual 
number  entiUed  to  be  examined  is  168;  but 
allowing  the  usual  proportion  for  such  as  are 
unable  to  complete  their  Testimonials  of 
Service,  or  may  be  hindered  from  attending 
for  various  causes,  illness,  want  of  preparation, 
&c.,  &c.,  the  number  will  probably  be  reduced 
to  125,  or  perhaps  less. 

The  List  of  Michaelmas  Term  is  generally 
larger  than  any  other,  and  we  must  deduct  a 
due  proportion  for  the  rqected,  for  several 
who  seek  thor  fortunes  in  the  Colonies,  and 
for  many  who  continue  in  the  offices  of  solici- 
tore  and  do  not  practise  on  their  own  accowiK 
The  actual  increase  to  the  ranks  of  the  profet- 
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fiion  is  not  therefort  too  large.  Indeed  tihe 
number  entitled  to  take  out  their  certificates 
for  the  enening  year  ia  about  300  lesa  thaa  the 
former  year.  The  examiaalDon  inm  take  ^aoe 
on*  Tuesday,  14tli  Nevember. 

SUOGESTED  IMPROVEMENTS  WTHE 
U.W  AND  PRAGTICE. 

EXPENSE    OF   BANKRUPTCY   FIATS. 

Tha  enormous  fees  to  be  disbursed  on  a  fiat 
in  bankruptcy,  amounting  to  no  lem  than  41/., 
prevent  the  winding  up  of  small  estates  throngh 
that  channel.  It  appears  there  is  a  larj^e 
surplus  fund.  Why  should  not  the  fees  be 
reduced.^ 

RESPONSIBILITY   OP   EXECtTTORS. 

The  recent  Act  for  the  Relief  of  Trustees  by 
payinpr  the  Fund  into  Court,  suggests  the  de- 
Birableness  of  an  Act  to  enable  Executors  to 
pass  their  Accounts .  iu  a  surr.mar}'^  way  before 
a  Master  or  a  Commissioner,  giving  notice  to 
the  parties  beneficially  interested  or  their  repre- 
sentatives. 

DEEDS   INSUFFICIENTLY  STAMPED. 

When  it  is  discovered  at  a  trial  that  a  deed 
which  is  offered  in  evidence  has  been  insuf- 
ficient!)" stamped,  the  party  should  beat  liberty 
t»  deposit  with  the  officer  of  the  Court  a  sum 
sufficient  to  pay  the  extra  duty,  with  a  penalty, 
to  be  fixed  by  the  Court,  and  a  proper  fee  to 
the  ofiiceK, 

REVISION    OF   STAMP   ACT. 

A  just  and  equitable  alteralioc  of  the  duties 
imposed  under  the  Stamp  Act,  (to  which  we 
have  often  adverted,)  would  produce  an  equal, 
if  not  a  fjreater,  amount  of  revenue,  and  enable 
the  government  not  only  to  relieve  the  at- 
torneys and  solicitors,  proctors,  notaries,  and 
conveyancers  from  the  present  Annual  Certifi- 1 
cate  Tax,  but  confer  advantage  on  other  large 
classes  of  the  community  in  their  various 
dealings  and  transactions.  I 

LIST  OF  LOCAL  AND  PERSONAL  ACTS. ' 

11  &  12  Vict. 

declared  public, 

AND  TO  BE  JUDICIALLY  NOTICED. 

[Conelmdedfrom  p.  506,  Mitfv.] 

63.  An  Act  for  enabling  the  Manchester^ 
Sheffield,  and  Lincolnshire  Railway  Company  j 
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to  BaltisiBTy  wkb  Branchef 
w  tlw  Wert  ttiiK  «f  the  <:ovCj 
oi  ¥6i4e, 

64.  Aft  Artt  Idt  enabliag- the  Ifancfaeeler, 
Sheffield,  aad  LMoiMhm  Kailmiy  Conpa^ 
to  make  impiwed  ConminueatioBS  tx>  that 
Slatiovtn  Maocheeler. 

M.  Am  Act  to  audioiiBe  liie  Soath  York. 
ahwe,  donearter,  and  Gode  Railway  Compaoy 
to  omwtmet  a  Braoefa  Railway  t»  the  Gre^ 
Nortfiera  Railway  al  Domcasler. 

66.  An  Act  to  authorize  ceitMn  AlteratioK 
of  .the  NcMth  SCaflbrdahuv  Railway. 

67.  Aa  Act  to  eaMB  the  Aberdeen  Railwtr 
Company  to  raise  a  tether  Sam  of  Money. 

66.  An  Act  for  enabfing  the  Leeds'  and 
Thirsk  Railway  Company  to  nrake  a  Railway  by 
Haiirogate  to  Patdey ;  and  for  «tiier  purpo^e^^. 

69.  An  Aet  to  enable  1^  Manchester,  Shef- 
field and  Lincolnshire  Railway  Compaay  to 
carry  the  Line  of  their  Railway  across  Sheffield 
Street  in  Manchester,  to  increase  tiieir  Station 
Aecommodation  at  Manchester  and  Staly- 
bridge,  and  for  other  purposes. 

70.  An  Act  to  enable  tiie  Edinbargh  and 
Glasgow  Railway  Company  to  make  certun 
Branches,  and  to  alter  the  Tunnri  at  Glasgow; 
and  for  other  purposes. 

71.  An  Aet  for  making  a  Railway  Station  ob 
the  North  Side  of  the  River  Aire  in  Leeds  ia 
the  West  Riding  of  the  county  of  York,  to  be 
called  "  The  Leeds  Central  Railway  Station." 

72.  An  Act  to  enable  the  Scottish  Mi4laod 
Junction  Railway  Company  to  make  Biaadi 
Railways  to  Bimam  and  to  the  Dnaicdd 
Branch  of  the  Scotlish  Micfiand  Juncdos 
Railway,  and  also  to  abandon  Portion  <A  the 
original  Line  of  the  Said  Dnnkeld  Branch. 

73.  An  Act  to  enable  the  Caledonian  RaJ]- 
way  Company  to  improve  the  Gla^ow,  Gam- 
kirk,  and  Coad)ridge  and  the  Clydesdale  Junc- 
tion Railways. 

74.  An  Act  for  making  a  Railway  from  tbe 
Berks  and  Hants  Railway  at  Hmigerford  lo 
join  the  Line  of  the  Wilts,  Somerset,  and  V.'ey- 
month  Railway  at  Westbory  and  Devisea. 

75.  An  Act  for  aathoriaing  ceruin  Deria- 
tions  in  the  Line  of  the  Windsor,  Staines,  and 
South-western  Railway. 

76.  An  Act  to  make  a  Deviation  in  the 
authorized  Line  of  the  Midland  Great  Westerc 
Railway  of  Irelandwaad  to  amend  the  Acts  rt- 
latin$(  to  the  Company. 

77'  An  Act  to  enable  the  Bristol  and  Exeter 
Railway  Company  to  fiMike  a  Branch  Raihraj 
from  the  Bristol  and  Exeter  Railway  in  tbe 
parish  of  Bleadon  to  the  city  of  Wells,  tae  | 
town  of  Glastonbury,  and  the  parish  of  Street, 
all  in  the  county  of  Somerset. 

78.  An  Act  to  enable  the  Glasgow,  Paislev,  | 
and  Greenock  Railway  Company  to  make  a 
certain  Railway ;  and  to  amend  the  acts  relatp  \ 
iog  to  the  said  Railway.  | 

79.  An  Act  to  authome  the  abandonmen;  d 
a  Portion  of  the  Londonderry  and  EnniskiUen 
Railway,  and  the  Enlargement  of  the  intended 
Station  at  Londonderry;  and  for  other  pu^ 
poses. 
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80  An  Act  to  oiable  the  WhitehaveB  Jmie- 
tion  Railway  Company  to  extend  their  Railway 
firam  the  present  TerminuB  diereof  at  White- 
haven to  the  Patent  Slip  Yard  in  Whitehaven, 
to  make  branches  to  Whitehaven  Harbour,  to 
deviate  the  Line  at  Parton,  and  to  alter,  en- 
laige,  and  extend  the  Company's  Stations, 
Railways,  and  Works ;  and  for  other  purposes. 

8 1 .  An  Act  for  enabliDg  the  Hartlepool  Dock 
and  Railwarv  Company  and  the  Great  North  of 
Eogland,  Clarence,  and  Hartlepool  Junction 
R^way  Company  to  lease  their  respective 
Railways  and  Works  to  the  York,  Newcastle, 
and  Btfrwick  Railway  Company. 

82.  An  Act  to  enable  the  Bristol  and  Exeter 
Railway  Company  to  make  a  Branch  Railway 
from  the  parish  of  Lyng,  near  the  town  of 
Taunton,  to  join  the  Wilts,  Somerset,  and  Wey- 
mouth Railway,  near  Castle  Cary,  in  the 
County  of  Somerset. 

83.  An  Act  for  making  a  Branch  Railway 
from  the  Churnet  Valley  Line  of  the  North 
Staffordshire  Railway  in  the  parish  of  Roches- 
ter, in  the  county  of  Stafford,  to  Ashbourne,  in 
the  county  of  Derby. 

84.  An  Act  to  regulate  the  Charges  for  the 
Conveyance  of  Traffic  on  the  Glasgow,  Paisley, 
Kilmarnock,  and  Ayr  Railway,  and  for  other 
purposes. 

u5.  An  Act  for  making  a  Railway  from 
Exeter  to  Yeovil,  with  Branches  and  an  Exten- 
sion therefrom,  to  be  called  '*  The  Exeter, 
Yeovil,  and  Dorchester  Railway." 

86.  An  Act  for  vesting  in  the  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company 
the  Canal  Navigation  from  Manchester  to  or 
near  Ashton^under-Lyne  and  Oldham. 

37.  An  Act  to  enable  the  London  and  South- 
western Railway  Company  to  make  a  Railway 
from  Salibbury  to  Yeovil,  with  Branches  to 
Shaftesbur}',  and  to  the  Exeter,  Y^'eovil,  and 
Dorchester  and  Wilts,  Somerset,  and  Wey- 
mouth Railways. 

Sb.  An  Act  to  enable  the  Midland  Railway 
Company  to  make  certain  Branches  from  and 
Enl^ements  of  their  Railway ;  and  for  other 
purposes. 

89.  An  Act  for  amalgamating  the  Southamp- 
ton and  Dorchester  Railway  Company  with  the 
London  and  South-western  Railway  Company. 

90.  An  Act  to  amend  the  Acts  relating  to  the 
London  and  Blackwall  Railway,  and  to  autho- 
rize the  Company  to  alter  the  Gauge  of  their 
Railway,  and  to  make  certam  Improvements  in 
the  Approaches  to  the  said  Railway,  and  to 
make  Branches  to  the  London  and  Saint 
Katberine's  Docks. 

91.  An  Act  to  enable  the  Whitehaven  Junc- 
tion Railway  Company  to  raise  a  further  Sum 
of  Money ;  and  to  amend  the  Act  relating  to 
the  said  Railway. 

92.  An  Act  for  improving  the  Steam  Cooi- 
Quinication  across  the  River  H umber  belonging 
to  the  Manchester,  Sheffield,  and  Linofdnsbire 
Railway  Company;  for  erecting  a  Pier  at 
Kingston- upon- Hull«  and  enlarging  the  Works 
at  New  Holland;  for  making  a  coaoaetmg 
Line  near  Habrough  in  th«  Conanljr  of  Lineqln ; 


for  regulating  the  Pilotage  of  the  Port  of  Great 
Grimsby ;  and  for  amending  the  Acts  relating 
to  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company. 

93.  An  Act  to  enable  the  Manchester,  Shef- 
field, and  Lincolnshire  Railway  Company  to 
construct  an  additional  or  enlarged  Station  at 
Sheffield,  and  to  make  a  Branch  Railway  to 
the  Sheffield  Canal. 

94.  An  .\ct  for  vesting  in  the  Manchcbter, 
Sheffield,  and  Lincolnshire  Railway  Company 
the  Sheffield  Canal. 

95.  An  .\ct  to  enable  the  Plymouth  Great 
Western  Dock  Company  to  raise  further 
Capital,  and  to  authorize  ths  Great  Western, 
the  Bristol  and  Exeter,  and  South  Devon 
Railway  Companies  to  subscribe  to  the  Ply- 
mouth Great  Western  Docks ;  and  for  other 
purposes. 

96.  An  Act  to  amend  the  Acts  relating  to 
ihe  Newry  Navigation. 

97.  An  Act  to  enable  the  Warden  and 
of  the  Harbour  of  Dovor  in  the 
Kent  to  raise  a  further  Sum  of 


Assistants 
county  of 
Money. 
98.    An 


Act  to  improve   the  Harbour  of 
Burntisland  in  the  County  of  Fife. 

99.  An  Act  for  constructing  a  Harbour  at 
Leek  Robie,  and  for  maintaining  the  Harbour 
of  Little  Ferry,  both  in  the  County  of  Suther- 
land. 

100.  An  Act  for  esUblishing  a  general 
Cemetery  for  the  Interment  of  the  Dead  in  the 
Parish  of  Saint  Mary  on  the  Hill  in  the  City 
of  Chester. 

101.  An  Act  to  alter,  amend,  and  enlarge 
the  Powers  and  Provisions  of  "  The  Manchester 
Corporation  AVaterworks  Act,  1847." 

102.  An  Act  to  amend,  exteu.l,  and  enlarge 
the  Powers  of  an  Act  passed  in  the  Session  of 
Parhament  held  in  the  5th  and  0th  years  of 
the  Reign  of  her  present  Majesty,  intituled 
*'  An  Act  for  hetter  Ughting,  cleansing,  sewer- 
ing, and  improving  the  Borough  of  Leeds  in 
the  County  of  York;"  and  to  give  to  the 
Mayor,  Aldermen,  and  Burgesses  of  the  said 
Horough  further  and  more  effectual  Powers  for 
draining  and  sewering  the  said  Borough. 

103.  Au  Act  for  dissolving  and  facilitatuag 
the  Winding-up  of  the  Affairs  of  "  The  Patent 
Galvanized  iron  Company,"  trading  under  the 
the  Firm  or  St^e  of  Malins  and  Rawlinsons. 

104.  An  Act  to  amend  the  Acts  for  improv- 
ing the  Drainage  and  Navigation  of  the  Middle 
Level  of  the  Fens,  and  for  other  purposes  con- 
nected therewith. 

105.  An  Act  to  enaUe  Low's  Patent  Copper 
Company  to  work  certain  Letters  Patent. 

106.  An  Act  for  incorporating  the  Scottish 
Provident  Institution,  for  confirming  the  Laws 
and  Regulations  thereof,  for  enabUng  the  said 
Society  to  sue  and  be  sued,  to  take  and  to  hold 
Property ;  and  for  other  purposes  relaiiag  to 
the  said  S«ciety, 

107.  An  Act  to  amend  and  continue  the 
Term  of  an  Act  passed  ia  the  57th  year  of  the 
Reign  of  hia  late  Majesty  King  George  tbs 
Third,  intituled  "  An  Act  to  continue  the  Temi 
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of  an  Act  passed  in  tho  Parliament  of  Irdand 
in  the  35lii  year  of  his  present  Majesty,  for 
improving  and  repairing  the  Turnpike  Road 
leading  from  Dublin  to  Mullingar,  and  for  re- 
pealing the  several  Laws  heretofore  made  re- 
lating to  the  said  Road." 

106.  An  Act  for  authorizing  the  Trustees  of 
the  Tadcaster  and  Halton  Dial  Turnpike  Road 
to  make  a  Diversion  or  Alteration  of  such  Part 
of  the  Line  of  the  Tadcaster  and  Halton  Dial 
Turnpike  Road  as  lies  in  the  parish  of  Tad- 
caster in  the  West  Riding  of  the  County  of 
York. 

109.  An  Act  to  enable  the  President,  Vict- 
Presidents,  Treasurer,  and  Members  of  the 
Philanthrooic  Society  to  sell  and  grant  Leases 
of  the  Lanas  belonging  to  them,  and  to  pur- 
chase other  Lands ;  and  for  other  purposes  re- 
lating to  the  said  Society. 

110.  An  Act  to  incorporate  the  Members  of 
the  Institution  called  "The  Orphan  Working 
School,"  now  established  at  Hsverstock  Hill, 
Hampstead  Road,  in  the  county  of  Middlesex, 
and  to  enable  them  the  better  to  carry  on  their 
charitable  designs. 

111.  An  Act  to  alter  and  amend  some  of  the 
Provisions  of  the  Acts  relating  to  the  London 
and  Blackwall  Railway  Company. 

112.  An  Act  to  enable  the  Edinburgh  and 
Northern  Railway  Companv  to  make  Branch 
Railways  to  Roscobie,  Keltyhead,  and  Glen- 
craig ;  and  for  certain  other  purposes. 

113.  An  Act  for  more  effectually  watching, 
cleansing,  and  lighting  the  Streets  of  the  city 
of  Edinburgh  and  adjoining  Districts,  for  re- 
gulating the  Police  thereof,  and  for  other  pur- 
poses relating  thereto. 

114.  An  Act  to  amend  the  Acts  relating  to 
the  Great  Northern  Railway  Company ;  and  to 
enable  the  Company  to  make  an  Extension  of 
their  Railway  from  the  parish  of  Saundby  in 
Nottinghamshire  to  the  Askem  Branch  of  the 
Wakefield,  Pontefract,  and  Goole  Railway  in 
the  parish  of  Owston  in  the  West  Riding  of 
Yorkshire,  with  a  Branch  to  rejoin  the  Great 
Northern  Railway  in  the  Parish  of  Snaith  in 
the  said  West  Riding. 

115.  An  Act  for  enabling  the  Lancashire  and 
Yorkshire  Railwav  Company  to  make  certain 
Modifications  of  tneir  Share  Capital ;  and  for 
other  purposes. 

116.  An  Act  to  enable  the  Edinburgh  and 
Bathgate  Railway  Company  to  extend  their 
Whitburn  Branch,  and  to  alter  or  deviate  their 
Uphall  and  Binnie  Branch. 

117.  An  Act  to  authorize  a  Deviation  in  the 
Line  of  the  Londondenr  and  Coleraine  Rail- 
way,  and  to  amend  the  Act  relating  thereto. 

118.  An  Act  to  facilitate  the  Constmction 
of  the  Cowlairs  Branch  of  the  Glasgow,  Airdrie, 
and  Monklands  Junction  Railway  oy  the  Edin- 
burgh and  Glasgow  Railway  Company,  and  to 
grant  further  Powers  to  that  Company. 

119*  An  Act  to  enable  the  Royeton  and 
Hitchin  Railway  Company  to  extend  their  line 
of  Railway  from  Royiton  to  Shepresh,  and  to 
make  a  Deviation  of  the  anthoriied  Line  at 
Hitchin. 


120.  An  Act  to  amend  the  Proviaaons  of  the 
Newport  and  Pontypool  Railway  Act,  1845. 

121.  An  Act  to  enable  the  Caledonian  Rail- 
way  Company  to  extend  their  Railway  across 
the  River  Clyde  at  Glasgow,  and  to  form  a 
Station  in  that  City. 

122.  An  Act  for  the  Amendment  and  Con. 
tinuation  of  the  Burgh  Customs,  and  Water, 
Shore,  and  Harbour  Rates,  of  the  Barghof 
Dunbar,  and  for  other  purposes  connected 
with  the  said  Bargh,  and  the  Supply  of  Water 
to  the  same,  and  the  Harbour  thereof. 

123.  An  Act  to  provide  for  the  Municipal 
and  Police  Government  of  the  Burgh  of  Leith, 
and  for  other  purposes  relating  thereto. 

124.  An  Act  for  the  better  carrying  on  the 
Afifairs  of  the  Gand  Canal  Company. 

125.  An  Act  for  enabling  the  London  and 
South-western  Railway  Company  to  effect  cer- 
tain Extensions  and  Deviations  at  Godalming, 
Cosham,  London  Bridge,  Southampton,  and 
Poole,  and  certain  arrangements  respecting 
Steam  Packets ;  and  for  other  purposes. 

126.  An  Act  to  enable  tho  Fumess  Railwaj 
Company  to  raise  a  further  Sum  of  Money, 
and  ta  purchase  Steam  Vessels,  and  for  the 
Amendment  of  the  Acts  relating  to  the  said 


1 27*  An  Act  to  authorize  certain  Deviations 
in  the  Main  Line  of  the  Stirling  and  Dunferm- 
line Railway,  and  for  other  purposes. 

128.  An  Act  to  enable  the  Whitehaven  and 
Fumess  Junction  Railwav  Company  to  deviate 
or  extend  their  line  of  Railway  from  Silecroft 
to  Foxfield,  and  to  abandon  a  portion  of  tbar 
Line  between  Silecroft  and  Ireleth ;  to  make 
Branches  to  Whitehaven  Harbour;  and  for 
other  purposes. 

129.  An  Act  to  enable  the  Dundee  and 
Arbroath  Riulway  Company  to  make  a  Junc- 
tion Line  of  Railway  into  the  Royal  Burgh  of 
Dundee. 

130.  An  Act  for  enabling  the  London  and 
North-western  Railway  Company  to  make  a 
Branch  Railway  from  the  Coventry  and 
Nuneaton  Line,  in  the  Parish  of  Exhall,  to 
the  Craven  Colliery;  and  another  Branch  Rail- 
way from  the  same  Coventry  and  Nuneaton 
Line  at  Bedworth  to  the  Mount  Pleasant 
Colliery ;  to  construct  a  new  Approach  Road 
to  the  Station  of  the  London  and  North- 
western Railway  at  Tamworth ;  and  to  enlarge 
the  Rugby  Station  of  the  last-mentioned  Rul- 
way,  all  in  the  County  of  Warwick ;  and  for 
other  purposes. 

131.  An  Act  to  enable  the  Midland  Railway 
Company  to  construct  a  Railway  from  Glouces- 
ter to  Stonehouse,  and  for  other  purposes  con- 
nected with  the  Bristol  and  Gloucester  lins 
of  the  Midland  Railway. 

132.  An  Act  to  alter  and  amend  the  Actt 
relating  to  the  Newry  and  Enniskillen  Rulway 
Company,  and  to  enable  them  to  make  a^ 
rangements  with  other  Railway  Companies. 

133.  An  Act  to  authorise  an  Alteration  of 
the  Line  of  the  Oxford,  Worceater,  and  Wol- 
verhampton Railway ;  and  for  other  purposes. 

134.  An  Act  to  amalgamate  the  Monkland 
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and  Kirkintilloch,  Ballochney,  and  Slamannan 
Railways. 

135.  An  Act  for  making  a  Railway  from  the 
Great  Western  Railway  near  Slongh  to  the 
Town  of  New  Windsor  in  the  County  of 
Berks. 

136.  An  Act  for  making  an  Alteration  in  the 
New  Cross  Station;  and  for  amending  the 
Powers  and  Provisions  of  the  serersd  Acts  re- 
lating to  the  London*  Brixton,  and  South 
Coast  Railway. 

137.  An  Act  to  enable  the  Trustees  of  the 
Worcester  Turnpike  Road  to  make  certain  new 
Roads,  and  to  unprove  and  more  effectually 
maintain  the  several  Roads  leading  into  and 
from  the  City  of  Worcester. 

13S.  An  Act  for  establishing  a  Market  and 
Fair  in  the  Boroagh  of  Avon,  otherwise 
Aberavon,  in  the  County  of  Glamorgan. 

139.  An  Act  for  the  better  regulating  and 
improving  the  Port  and  Harbour  of  New  Ross 
in  the  counties  of  Wexford  and  Kilkenny. 

140.  An  Act  for  better  paving,  lighting, 
watching,  sewering,  draining,  cleansing,  and 
otherwise  improving  the  Town  and  Neighbour- 
hood of  Hnddenfield  in  the  West  Riding  of  the 
county  of  York,  for  maintaining  an  efficient 
Police,  and  removing  and  preventing  Nuisances 
and.Annoyances  therein. 

141.  An  Act  for  the  Improvement  of  the 
borough  of  Londonderry. 

142.  An  Act  for  incorporating  "The  West 
of  England  and  South  Wales  Land  Draining 
Company;"  and  for  enabling  Ownere  of  limited 
Interests  in  Land  to  charge  the  same  for  the 
purposes  of  Drainage,  Irrigation,  Warping,  Em- 
bankment, Reclamation,  Inclosure,  and  Im- 
provement. 

143.  An  Act  to  improve  the  river  Nene  and 
Wisbech  River,  and  the  Drainage  of  Lands  dis- 
charging their  waters  into  the  same. 

144.  An  Act  to  alter  and  amend  the  several 
Acts  relating  to  the  Birkenhead  Commissioners 
Docks,  and  to  transfer  the  several  Powers'of  the 
said  Commissionera  to  a  Corporate  Body  to  be 
entitled  "The  Trustees  of  the  Birkenhead 
Docks;"  and  for oti^er  purposes. 

145.  An  Act  for  continumg  the  Term  of  an 
Act  passed  in  the  8th  year  of  the  reign  of  his 
Majesty  King  George  the  Fourth,  intituled 
"An  Act  for  more  ^ectually  repairing  and 
maintaining  the  Road  from  Hulme,  across  the 
river  Irwell,  through  Salford,  to  Eccles,  in  the 
County  Palatine  of  Lancaster,  and  a  Branch  of 
Road  communicating  therewith,  so  far  as  relates 
to  the  Road  from  Hulme  to  Eccles,  for  the 
purpose  of  enabling  the  Trustees  to  pay  off  the 
I>ebt  now  due  on  uie  said  Roads.'' 

146.  An  Act  for  altering  and  amending  an 
Act  passed  for  maintaining  the  Road  from 
Crossford  Bridge  to  Manchester,  and  a  Branch 
connected  tberewiih. 

147.  An  Act  for  more  effectually  repairing 
and  maintaining  the  Road  from  Richmond  to 
Reeth  in  the  county  of  York. 

148.  An  Act  to  enable  the  Wishaw  and  ColU 
ness  Rulway  Company  to  divert  and  improve 
certain  Portions  of  tbor  lAnp 


149.  An  Act  to  enable  "The  Timber  Pre- 
serving  Company"  to  purchase  and  work 
certain  Letten  Patent,  and  for  confirming  the 
same. 

150.  An  Act  for  draining,  warping,  and 
otherwise  improving  Thdme  Moor  in  the  West 
Riding  of  Yorkshire. 

151.  An  Act  to  authorize  the  Endowment 
and  Consecration  of  a  new  Chapel  at  Marl- 
borough, and  the  Annexation  of  the  same  to 
Marlborough  College. 

152.  An  Act  to  amend  the  Act  for  the  more 
easv  Recoveij  of  Small  Debts  and  Demands 
within  the  city  of  London  and  the  Liberties 
thereof. 

153.  An  Act  for  the  Establishment  of  the 
"  Farmers  Estate  Society  of  Ireland." 

1 54.  An  Act  to  enable  the  Dundee  and  Perth 
Railway  Company  to  take  a  Lease  of  the  Under- 
taking of  the  Dundee  and  Arbroath  Railway 
Company,  and  to  amend  the  Acts  relating  to 
such  Companies  respectively. 

155.  An  Act  for  making  a  Railway  from 
Paisley  to  Barrhead,  with  certain  Branch  Rail- 
ways therewith  connected,  to  be  called  "  The 
Paisley,  Barrhead,  and  Hurlet  Railway." 

156.  An  Act  to  make  a  Deviation  in  the  au- 
thorized Line  of  the  Manchester,  Buxton,  Mat- 
lock, and  Midlands  Junction  Railway,  together 
with  a.  Branch  to  Bakewell. 

157.  An  Act  to  amend  the  Acts  relating  to 
the  Exeter  and  Exmouth  Railway  Company. 

158.  An  Act  to  enable  the  Great  Western 
Railwav  Company  to  construct  a  Loop  line 
from  the  Birmingham  and  Oxford  Junction 
Railway  through  the  town  of  Leamington ;  and 
for  other  purposes. 

159«  An  Act  to  confer  additional  Powers  on 
the  Great  Western  Railway  Conipany  with  re- 
ference to  an  Agreement  of  the  12th  of  No- 
vember, 1846,  for  the  Purchase  by  them  of  the 
Birmingham  and  Oxford  Junction,  and  Bir- 
mingham, Wolverhampton,  and  Dudley  Rail- 
ways. 

160.  An  Act  to  enable  the  Edinburgh  and 
Glasgow  Railway  Company  to  hold  Shares  in 
the  Edinburgh  and  Batngate  Railway  Company ; 
and  for  other  purposes. 

161.  An  Act  for  the  more  effectually  paving, 
lighting,  watching,  draining,  cleansmg,  and 
otherwise  improving  the  town  and  neighbour- 
hood of  Walsall  in  the  county  of  Stafford,  for 
improving  the  Markets,  and  for  the  better  asses- 
sing the  Poor's  Rates,  Highway  Rates,  Church 
Rates,  and  other  Local  Rates  within  the  parish 
of  Walsall  in  the  said  county. 

I6a.  An  Act  for  granting  further  powera  to 
the  Clerkenwetl  Improvement  Commissioners 
for  the  purpose  of  enabling  them  to  complete 
the  new  Street  and  the  Improvements  connected 
therewith. 

163.  An  Act  to  provide  for  the  Sanatonr  Im- 
provement of  the  dty  of  London  ana  the 
liberties  thereof,  and  for  the  better  cleansing* 
lewering,  paving,  and  lighting  the  same. 
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MASTER   EXTOAORDINARY    IN 
CHANCERY. 

¥\r<m  Sept.  26th,  to  Oct,  20tk,  1848,  bath  ri- 
ehuive,  with  dates  when  gazetted. 

Darn  ton,  Henry  Thomas,   Ashton  -  tinder- 
Lyne.    Oct.  10. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Sept,  26th,  to  Oct.  20th,  1848,  both  in- 
clusive, with  dates  when  gazetted, 

Fisher,  Roger  Staples,  and  Henry  De  Jersey, 


162,  Aldersgate  Street,  Attorneys,  Soliciton  and 
Conveyancers.    Oct.  6. 

Jones,  John  Olirer,  William  Henry  Trinder, 
Clement  Tudway,  and  George  Lewis  Phippe 
Eyre,  1,  John  Street,  Bedford  Row,  Attorneys 
and  Solicitors,  (so  far  as  regards  John  Oliver 
Jones  and  Clement  Tudway).    Sept.  26. 

Roberts,  William,  and  Frederick  William 
Griffiths,  12,  George  Street,  Mansion  House, 
Attorneys  and  Solicitors.    Oct.  3. 

Smith,  Henley,  Chailes  Alliston,  and  George 
Alliston,  4,  Warnford  Court,  Throgmorton 
Street,  Attorneys  and  Solicitors,  (so  far  as  re- 
gards the  said  Charles  Alliston.)     Sept.  29. 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS 

REPORTED  BY  BARRISTERS  OF  THE  SEVERAL  COURTS. 


linU^  C0ttrt. 
Manners  v.  Furze.    August  5th  and  9th,  1848. 

OPENING   BIDDINGS. — DEPOSIT. 

There  is  no  absolute  rule  requiring  the  whole 
amount  of  the  advance  obtained  when  bid- 
dings are  opened  to  be  paid  into  Court. 
Therefore  the  Court  was  satisfied  with  10/. 
per  cent,  upon  the  purchase-money  in  a 
case  where  that  sum  was  amply  sufficient  to 
cover  the  expenses. 

In  this  case  an  order  had  heen  obtained  to 
open  the  biddings  for  certain  estates  "  on  the 
usual  terms,"  upon  an  increase  in  the  sum 
offered  of  6,500i.,  the  biddings  having  been 
advanced  from  27,500^.  to  34,000/.  On  the 
18th  of  June  an  order  was  made,  that  the  pur- 
chaser should  pay  into  Court  3,400/.  (i.  e.  10/. 
per  cent,  upon  the  total  purchase-money,  as  a 
deposit),  such  bdng  in  the  opinion  of  the  re- 
sistrar  the  usual  terms  upon  the  opening  of 
biddings.  A  motion  was  now  made  to  rectify 
this  order  by  inserting  the  sum  of  6,500/.  in- 
stead  of  3,400/.,  upon  the  ground,  that  accord- 
ing to  the  practice  of  the  Court  when  biddings 
were  opened  the  party  making  the  increased 
offer  must  piy  in  the  whole  advance. 

Mr.  Chanalessy  for  the  motion,  referred  to 
flugden's  Vendors  and  Purchasers,  1,  101 ; 
Amm,  6  Ves.  513 ;  Watson  v.  Birch,  2  Ves.  J. 
51;  Preston  v.  Barker,  16  Ves.  140:  and 
l)/ndy  V.  Ware,  Jacob,  523 ;  where  the  regis- 
trar's books  showed  that  the  whole  advance 
was  paid  in,  though  it  was  in  tiie  first  case 
300/.  upon  an  offer  of  1,500/.,  and  in  the 
second,  600/.  on  an  offer  of  3,000/.,  and  there- 
fore, in  both  cases,  exceeded  10/.  per  cent. 
Thm  was  no  reported  case  in  which  it  ap- 


peared that  the  Court  had  been  satisfied  with 
les8  than  the  whole  advance. 

Mr.  Tum^  and  Mr.  BtMifc,  in  opposition  to  the 
motion,  contended  that  the  object  of  the  Court 
in  requiring  the  payment  of  a  deposit,  was  to 
obtain  a  sufficient  sum  to  cover  the  expenses ; 
and  therefore  it  had  adopted  the  rule  of  requir- 
ing a  deposit  of  10/.  per  cent  on  the  purchase- 
money.  There  was  no  necessary  connexion 
between  this  object  and  the  sum  which  might 
be  required  to  be  offered  before  biddings  would 
be  opened,  and  there  could  be  no  reason  for 
requiring  the  new  purchaser  to  mgke  a  laiger 
proportionate  advance  than  the  original  one- 
They  referred  to  Smith  Ch.  Practice,  IL,  c. 
247,  2nd  ed.,  264,  3rd  ed. ;  Anon,  3  Mad.  494 ; 
and  Maddock  Ch.  Pr.  II.,  502,  2nd  ed.,  656, 
3rd  ed. 

Lord  Langdale,  after  taking  time  to  inquire 
into  the  practice,  said,  that  as  the  sum  in  this 
case  was  so  large  it  would  be  sufficient  to  re- 
quire 10/.  per  cent  to  be  paid,  not  became  the 
sum  was  10/.  per  cent.,  but  because  it  was  suf- 
ficient to  cover  the  expenses.  He  could  not 
find  that  there  was  any  absolute  rule. 


FtrtrsCisnctllor  of  ^irgTanir. 
Pirn  V.  Wiimm.     July  6,   1848. 

FTAT     in     BANKRUPTCY. —  INJUNCTION.— 
JURISDICTION. 

Where  a  bill  is  filed  for  the  pmpo9e  vf  ^^ 
strtdning  the  iswmng  ef  a  fiat  in  bmnk" 
n^ficy,  understate  1  df  2  Fief.  e.  110, «.  6, 
and  the  plaint^  alleges  thai  the  drfendmi 
is  ntft  proof eding  awoading  ta  the  ad,  m 
order  to  prevent  the  m^mtation  fram  iusmmg, 
it  is  necessary  ft»  ike  d^endmU  to  i 


th&t  oUegaUtm,  mud  •  immrrtr  to  tkoMH 

Wn   OIWITHMII.        M%8    CiitKft   p^    CAdROify 

wiu  tnierftPB  to  WBttttKH  thff  MfMNy  0f  u 
Jkit  m  bankruptcy,  if  tr  mffpewn  Mat  thtfpe 
if  c  eieor  grwimd  ^  0fiM<y  Offmnst  ite 
iwwiitf/,  or  ^Aa^  tAe  por^  tottflisr  oii<  #Ae 
JStU  is  not  proeoeding  aoeordmp  to  tks 
aotm 

Thb  plaindff  Tim  entered  into  a  contract 
with  the  defendant  for  a  certain  number  of 
railway  sleepers  from  New  Brunswick.  The 
first  consignment  was  paid  for,  but  the  plaintiff 
refiued  to  take  the  remainder*  on  the  ground 
that  they  were  of  an  inferior  quality.  A  bill  was 
presented  to  the  plaintiff  for  the  remainder  of 
the  purchase-money,  but  he  refused  to  accept 
it»  whereupon  the  defendant  proceeded  under 
the  Stat.  1  &  2  Vict.  c.  110,  sec.  8,  sent  an  affi- 
davit of  the  debt  over  here  from  New  Bruns- 
wick, filed  it  in  the  Court  of  Bankruptcy, 
served  it  upon  the  plaintiff  with  a  notice  re- 

a airing  immediate  payment  of  the  debt,  and  at 
le  expiration  of  21  days,  the  plaintiff  not 
having  paid  nor  compounded  for  the  debt  nor 
entered  into  a  bond  pursuant  to  the  statute,  a 
notice  that  a  fiat  in  bankruptcy  would  issue 
against  him  was  served  upon  nim  in  Hull.  A 
bill  was  then  filed  by  the  plaintiff  to  restrain 
the  issuing  of  the  fia^  and  on  the  15th  of  June 
last,  his  Honour  granted  the  injunction.  A 
general  demurrer  was  then  put  in  to  the  bill 
for  want  of  equity,  which  now  came  on  for 
arffument. 

Mr.  Bethell  and  Mr.  Giffard,  in  support  of 
the  bill,  contended  that  the  act  did  not  autho- 
rize a  party  out  of  the  jurisdiction  to  make 
such  an  affidavit  as  that  described  in  section  8, 
nor  had  it  ever  been  been  decided  that  a  party 
abroad  could  issue  a  fiat  at  all.  How  was  it 
possible  to  pay  or  compound  when  the  notice 
did  not  name  any  one  m  this  country  to  whom 
the  money  might  be  paid  ?  The  defendant  was 
therefore  making  a  fraudulent  abuse  of  the 
statute,  and  exceeding  the  powers  given  by  it, 
in  which  case  the  Court  will  interfere.  Frewin 
V.  Lewis,  4  MvL  &  Cr.  248.  The  bill  alleged 
that  the  defendant  was  not  a  creditor,  but  on 
the  contrary,  that  the  defendant  was  indebted 
to  the  plaintiff,  the  defendant  by  demturing 
admitted  that  fact,  the  plaintiff  therefore  had 
an  equity  in  his  favour  for  the  Court  to  act 
upon  and  prevent  the  fiat  from  issuing.  AiU 
wood  V.  Banks,  2  Beav.  192. 

Mr.  J.  Parker,  contri.  The  Court  of  Bank- 
ruptcy alone  ought  to  decide  the  question.  If 
the  notice  is  bad,  the  fiat  also  is  bad,  and  there 
will  be  no  act  of  bankruptcy  committed,  and 
in  no  case  has  the  Court  interfered  in  the  way 
now  asked  when  the  proceedings  in  bank- 
ruptcy are  void  on  their  very  face.  We  have 
a  dear  legal  demand,  and  therefore  a  right  to 
issue  the  fiat.  In  Attwoodv.  Banks,  the  plain- 
tiff bad  anequify  upon  which  the  Court  acted, 
that  case  therefore  does  not  apply.  Dis- 
tance has  nothing  to  do  with  giving  the  no- 
tice or  filing  the  affidavit;  to  decide  that  it 
had  would  in  fact  be  making  an  addition  to  the 
statute. 
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The  Fiw  CfcnMriJir  aaid^  iiiim  ikm  ease  of 
Higgkuou  v.  Shtmd^  was  before  hiix\,  he  was 
struck  with  the  argument  which  was  ibtn: 
used,  and  whieh  was  tibe  smm  wamd  hg  Mr. 
Parker,  vii.,  that  the  Court  of  Bankrupt^  had 
jurisdiction,  and   therefore   that  this   Court 
ought  not  to  interfere ;  but  he  thoueht  he 
ought  to  consider  whether  tike  case  had  been 
properly  brought  before  the  Court  of  Bank- 
ruptcy.   In  HigfffMon  v.  Shand,  he  continued 
the  injunction  on  the  facts  which  were  in  con- 
troversy, and  not  on  the  point  of  law,  it  being 
alleged  by  ^  plaintiff  that  there  was  an  eqqi- 
table  ground  in  his  favour,  and  the  defemiant 
did  not  by  his  answer  sufficiently  answer  that 
allegation.    The  Lord  Chancellor,  on  apped« 
of  opinion  that  the  defendant  had  satiuBC* 
torily  answered  it,  but  there  was  nothing  which 
fell  uom  his  lordship  to  interfere  with  tine  view 
taken  by  his  Honour  of  the  legal  part  of  the 
arguoient,  and  thevefore,  in  addition  to  what 
lus  lordship  said  in  Fraoiny,  Lewis,  his  lordU 
ship  would  be  and  was  of  opinion,  that  if  it 
appeared  that  there  was  a  ground  of  equitif 
why  the  proceedings  for  the  fiat  should  not  |[o 
on.  this  Court  would  rsstsain  them;  and  his 
lonlship  certainly  said,  in  ^eiPMi  v.  Leuns^ 
that  if  parties  who  had  an  authority  under  an 
act  of  parliament  exceeded  that  authority  tha 
Court  would  interfere.      In  that  case  sons 
proceedings  had  been  taken  which  kept  up  a 
doiU)t  whether  certain  antecedent  proceedings 
were  correct  or  not  and  during  that  doubt  we 
Court  might  very  properly  interfere,  but  befora 
the  cause  came  on  that  doubt  was  removed, 
and  the  matter  being  then  legal  the  injunction 
was  dissolved.    Suppose  the  case  of  a  railway 
company  taking  possession  of  ground  without 
having  given  proper  notice,  and  so  on ;  if  such 
proceedings  were  not  legal,  the  party  trespassed 
on  might  have  his  remedy  at  law ;  but  notwith- 
standing such  remedy,  this  Court  had  said, 
and  he  understood  the  Lord  Chancellor  entirely 
to  accede  to  the  proposition,  that  if  a  part^ 
professed  to  act  under  an  act  of  parliament,  it 
must  plainly  appear  that  he  was  acting  under 
the  act,  and  therefore,  if  it  was  sufficiently 
aUeged  on  the  bill  that  the  party  was  not  pro- 
ceeding according  to  the  act,  that  was  a  reason 
for  the  Court  to  interfere ;  and  he  was  of  opinion 
that  if  it  was  alleged  on  the  present  bill  that 
the  defendant  was  not  a  creditor,  then  that 
party  was  not  within  the  act,  and  a  demurrer 
to  the  bill  could  not  be  allowed.     It  appeared 
then  most  distinctly  alleged  on  the  bill  that  so 
far  from  plaintiff  being  indebted  to  defendant, 
the  defendant   was    indebted    to  plaintiff  in 
damages  in  respect  of  the  matters  aforesaid^ 
and  it  was  charged  that  the  proceedings  were 
not  taken  for  anv  bond  fide  purposes  by  Wilson, 
and  so  it  wonla  appear  if  Wilson  would  set 
forth  certain  matters,  but  instead  of  answering 
that  equity  defendant  demurs,  thereby  in  his 
opinion  admitting  the  equity,  and  therefore  he 
thought  the  demurrer  ought  not  to  be  allowed. 


Not  reported. 


£«> 
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Baker  y.  Ifotlqr.    Saturday,  April  29th«  1848. 

WILL. — C0N8TEUCTI0N. — * 


'TRUSTING.' 

if  heqwut  vas  made  of  a  ewn  of  stock  to 
A.  B.,  trusting  that  he  would  preverve  the 
same  so  that  i^er  his  decease  it  might  go 
to  his  four  children,  or  such  qf  them  as 
should  survive  him,  and  was  held  to  create 
a  trust  in  him  for  the  benefit  of  his  chil- 
dren after  his  decease. 

Thk  testator,  by  his  will  dated  in  I8I9, 
(among  other  things,)  bequeathed  as  follows: 
— '*I  give  the  sum  of  2,0002.  consols  unto 
Samuel  Mosley,  the  husband  of  my  late  niece, 
Alice  Mosley,  trusting  that  he  will  preserve  die 
same,  so  that  after  his  decease  it  may  go  to 
and  be  equally  divided  between  his  present  son 
and  three  daughters  by  his  said  late  wife  Alice, 
or  such  of  them  as  shall  survive  him  the  said 
Samuel  Mosley,  and  in  the  event  of  only  one 
of  them  sunnving  him,  that  the  whole  of 
the  said  2,0002.  stock  may  go  to  such  only 
survivor."  The  testator  cQed  in  1820,  leav- 
ing Samuel  Mosley  and  his  son  and  thr^ 
daughters  surviving.  The  will  was  duly 
proved  by  the  executors,  who  purchased  the 
sum  of  2,000/.  stock,  and  paid  the  dividends  to 
Samuel  Mosley  during  his  lifetime.  Two  of 
the  daughters  died  during  the  life  of  Samuel 
Mosley,  and  soon  after  his  death,  in  June, 
1846,  the  son  died  intestate,  leaving  his  sur- 
viving sister  his  sole  next  of  kin.  Her  pro- 
perty, upon  her  marriage,  was  settled  to  her 
separate  use.      Samuel  Mosl^  made  a  will 

S'ving  several  legacies.  The  bill  was  filed  for 
ie  purpose  of  taking  the  opinion  of  the  Court 
upon  the  construction  of  the  original  testator's 
will  on  the  question  whether  Uie  stock  be- 
longed to  the  surviving  son  or  daughter  of 
Samuel  Mosley,  or  wheSier  it  formed  part  of 
Samuel  Mosley's  estate,  and  passed  by  his 
wiU. 

Mr.  RussOl  and  Mr.  RudaU  were  for  the 
plaintiff,  and  Mr.  Regnier  Moore,  Mr.  Briggs, 
and  Mr.  C.  H.  Cook,  for  the  defendants. 

His  Howmr,  It  is  my  opinion  that  there 
is  a  trust  created.  The  word  here  used, 
"trusting,"  is  a  word  of  art,  and  plainly 
conveys  the  testator's  intention.  The  fund 
must  be  transferred  to  the  trustees  of  the 
daughters'  settlement,  who  are  the  plaintiffs 
here. 


win  of  Henry  Earl  of  Abergavenny.    The  Esri 
was,  at  the  oate  of  his  will  and  death,  possessed 


l^kf^tAttcdlor  (OlSigrBin. 

Rowland  v.  Morgan.     Feb.  19,  20,  28,  and 
April  17, 1848. 

CONSTRUCTION   OP  WILL.— HSIR-LOOM8. 

Theefect  of  a  direct  gift  of  chattels,  in  terms 
that  in  real  estate  would  create  an  estate  of 
inheritance,  will  not  be  controlled  by  a  di- 
rection that  such  chattels  shaU  be  held  as 
heir^looms* 

Thb  question  in  this  suit  arose  under  the 


of  two  estates :  the  one  the  fiBonily  property  o£ 
Bridge  Castle,  (consbting  of  several  manors,) 
enta^d  in  strict  settlement,  (so  as  to  descend 
with  the  title,)  under  an  act  of  parliament 
passed  in  the  reign  of  Philip  and  Marv,  under 
which  statute  the  reversion  was  vested  in  the 
crown ;  the  other  estate  consisted  of  property 
purchased  by  the  Earl  out  of  his  savings.   The 
Earl  was  also  possessed  of  personal  chattels, 
chiefly  plate  and  articles  of  ornament,  snbjecte 
of  the  present  suit.    The  Earl,  at  the  date  of 
his  will,  had  two  sons,-— John  Viscount  Nevill, 
afterwards  Earl  John,  and  William  Nevill,  the 
present  Earl.    The  Earl,  by  his  will,  dated  the 
5th  of  March,  1839,  after  reciting  therein  that 
he  had  only  two  children,  namely,  his  eldest 
son  John  Lord  Viscount  Nevill,  and  his  son 
William  Nevill,  who  had  a  large  family ;  and 
further  reciting,  that  the  ancient  family  entailed 
estates  had  become  so  improved  that  they  pro- 
duced in  rental  much  more  than  when  he  came 
to  the  title,  and  that  he  had  also  by  care  and 
economy  been  enabled  to  purchase  and  acquire 
estates  of  the  value  of  70,0001.  and  upwards, 
and  that  as  it  was  his  intention  to  oive  all  such 
estates  to  his  eldest  son,  John,  to  descend  with 
the  title,  he,  said  testator,  considered  he  was 
bound  to  make  a  good  and  proper  provision  for 
his  son  William  Nevill;  the  testator  gave,  de- 
vised, and  bequeathed  certain  freehold  mes* 
suages,  farms  and  lands,  tithes  and  heredita- 
ments, and  all  turnpike  securities,  navigation 
and  canal  shares,  in  his  said  will  particularly 
mentioned,  and  all  and  singular  other  the  free- 
hold and  copvhold  messuages,  lands,  tene- 
ments,   and    hereditaments   whatsoever    and 
wheresoever,  which  he  was  then,  or  at  the  time 
of  his  death  should  be,  beneficially  seised  and 
possessed  respectively  of,  or  in  any  manner 
entitled  to,  or  interested  in,  either  in  posses- 
sion, reversion,  remainder,  or  espectan<7,  and 
whether  at  law  or  in  equi^,  or  over  whidi  he 
had  any  disposing  power,  with  their  several 
appurtenances,  save  and  except  certain  lands 
and  hereditaments  purchased  by  him,  situate 
in  Birlin^,  in  Kent,  unto  his  brother  6.  H. 
Nevill,  since  deceased,  and  Daniel  Rowland, 
(the  plaintiflf,)  their  heirs  and  assigns,  to  the 
use  of  his  (the  said  testator's)  eldest  son,  John 
Lord  Viscount  Nevill,  since  deceased,  and  his 
assigns  for  his  life,  without  impeachment  of 
waste;    and  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise,  in  the  lifetime 
of  the  said  John  Lord  Viscount  Nevill,  to  the 
use  of  the  said  George  Henry  Nevill  and  plain- 
tiflf, their  heirs  and  assigns,  during  the  life  of 
the  said  John  Lord   viscount  Nevill,  upon 
trust  for  the  said  John  Lord  Viscount  NeriU 
and  his  assigns  during  his  life,  and  to  uappoii 
the  remainders  thereinafter  limited,  and  after 
the  decease  of  the  said  John  Lord  Viscount 
Nevill,  to  the  use  of  such  person  or  persons  as 
should  or  might  be  next  entitled  (upon  the  de- 
cease of  the  same  son)  to  his,  the  said  testator's, 
family  settled  estates,  in  such  order  and  coarse 
socoessively,  and  for  sudi  estate  and  estates. 
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631 


sobjeet  to,  wiUi»  ind  under  tiich  powera»  pro* 
▼inoiM,  deckratimu,  and  nifn&aneaU,  as  are 
eacpKMed,  limited,  and  oontamed  in  and  by  die 
act  of  parliament  of  Philip  and  Mary,  by  which 
bis,  the  said  teetator's,  family  eatatea  were 
settled  and  entailed,  and  subject  also  to  all 
other  powers,  provisoes,  and  agreements,  which 
were  contained  and  then  in  force  concerning 
any  of  bis  said  Cunily  estates,  or  which  might 
be  contained  in  any  act  of  parliament  passed 
touching  and  rehting  to  the  said  estates.  The 
tortalor,  after  making  other  prorbions  by  his 
will  which  are  unnecessary  to  be  stated,  pro- 
ceeded as  follows  '.-—"And  I  hereby  give  and 
bequeath  mnto  my  said  9on  John  Lard  Viseotmt 
NeviU,  md  to  hie  heirs,  Barle  qf  Abergaveimy, 
ail  my  gold  and  eiher  plate  and  picturee,  and 
all  my  hooks,  laee,  famUy  pearl  necklace,  siher 
boxes,  and  famly  robis,  and  aU  diamonds, 
mimatares,  and  gold  and  silver  ornaments,  to 
be  held  as  heir^looms,  eaewt  such  things  as  I 
shall  speeifieally  bequeath  by  this  my  unU;  and 
I  direct  that  my  executors  do  make  an  inventory 
of  all  such  chattels  and  effects.'*  The  will  then 
contained  numerous  other  bequests  and  pro- 
▼iaions  which  were  immaterial  to  the  question 
in  the  cause.  The  first  codicil  to  the  will  was 
dated  in  April,  1841,  and  was  ako  immaterial 
to  the  ouestion  in  the  cause.  The  second 
codicil,  oated  January  6th,  1842,  among  other 
bequests,  contained  the  following :— ''  I  declare 
misfwmandmind  to  be,  that,  in  addition  to  the 
ariieles  andthings  Ihaoe  in  my  will  and  codicil 
made  heir4ooms,  all  and  singtdar  the  miniatures 
and  pictures,  and  silver  filagree,  Indian  articles, 
armaments  for  tables,  and  foreign  lace,  and  all 
other  the  articles  contained  in  two  green  boxes 
tied  with  tape  and  sealed  with  my  seal,  which 
are  numbered  1  and  2,  and  deposited  in  a  drawer 
in  my  library,  and  also  all  the  miniatures,  seals, 
and  all  other  artides  contained  in  a  small 
cabinet  in  my  gallery,  shall  be  considered  and 
be  taken  to  be  hbir-loomb  ;  and  I  hereby  give 
and  bequeath  them  to  my  executors  as  heir- 
looms m  my  family ;  and  I  hereby  authorise 
and  direct  my  executors  to  make  an  inventory 
of  all  and  singular  the  articles  hereby  be- 
aueathed,  and  sign  the  same;  and  I  autnoriie 
tliem  to  open  such  boxes  and  cabinet  for  that 
purpose." 

upon  the  death  of  the  testator,  the  settled 
estates,  together  with  the  title,  devolved  upon 
bis  eldest  son  as  tenant  in  tail  under  the  act, 
who  died  a  bachelor,  in  April,  1845. 

During  the  life  of  Earl  John,  the  chattels 
disposed  of  in  the  wiU  and  second  codicil  re* 
mamed  at  Bridge  Castle,  in  their  usuaJ  de- 
positaries. Upon  the  death  of  Earl  John,  his 
executors  claimed  the  chattels  in  question,  as 
having  vested  in  him  absolutely  under  the 
limitations  of  the  will  and  codicils ;  upon  the 
other  hand,  the  present  Earl  and  his  sons  con- 
tended that  the  effect  of  Earl  Henry's  will  and 
second  codicil,  was  to  make  the  chattds  de- 
volve with  the  title  and  settled  estates,  so  long 
as  the  rule  against  perpetuities  would  permit; 
and  that  Earl  John  took  in 
t  lor  life  only. 


The  InU  was  filed  bv  the  surviving  trustee 
and  executor  of  Earl  Henry,  agunst  the  exe- 
cutora  of  Earl  John,  and  the  present  Earl  and 
his  two  sons. 

BetheU,  Lee,  and  Ooodeve,  for  the  defendant, 
the  present  Earl,  contended  that  the  gift  of  the 
chattels  were  executory  merelv,  and  that  the 
testator  had  only  expressed  now  he  wished 
them  to  be  settled,  leaving  it  to  the  Court  to 
effectuate  that  intention.  This  construction 
was  strengthened  by  the  use  of  the  word 
"heir-looms,"  and  by  the  purpose  of  the 
testator  as  disclosed  by  the  will  and  codicils; 
that  purpose  appearing  to  be,  an  addition  of 
articles  of  ornament  to  the  family  estate,  for 
the  embellishment  thereof.  And  they  contended 
that  the  Court  should  carry  into  effect  the 
testator's  intentions,  by  giving  life  estates  only 
to  the  successive  t^ers,  so  long  as  the  rules 
of  law  would  permit.  (They  rdferred  to  Co. 
lit.  18  B. ;  Tollemaehe  v.  Coventry,  8  Bligh, 
N.  S.  647 ;  Trqffbrd  v.  Trafford,  3  Atk.  347 ; 
besides  the  cases  referred  to  in  the  judg- 
ment). 

BomUly  and  Simpson,  for  the  grandsons  of 
the  testator,  cited  Hardwick  v.  Douglas,  7  Clk. 
&  Fm.  795;  Sanford  v.  Sanford,  1  De  6.  & 
S.  70;  Clarke  v.  Lord  Ormond,  Jac.  114; 
Vandeiflack  v.  JSlM^,  4  Hare,  1. 

Wtdker,  Humphrey,  and  R.  Palmer,  for  the 
executors  of  EbiI  John,  contended  that  the 
testator  had  undertaken  to  be  his  own  convey- 
ancer,  and  had  framed  his  own  limitations, 
which  were  execilted,  and  being  in  terms  that 
would  in  real  estate  create  an  estate  of  ini- 
heritance,  the  known  rule  of  law' must  apuly, 
and  the  chatteLs  vest  absolutely  in  Earl  Jonn. 
They  cited  Attomey-Oeneral  v.  Duke  of  Nor- 
thumberland, 3  Madd.  493;  The  Duke  of 
Bridaewater  v.  Bgerton,  2  Ves.  Sen.  121; 
Maekworth  v.  Hmaman,  2  Keen.  658  ;  Austen 
V.  Taylor,  1  Eden,  361 ;  RocVbrt  v.  FUm- 
mauriee,  2  Dm.  &  W.  1 ;  Jervoicer.  Northum' 
berland,  1  J.  &  W.  674. 

Anderdon  and  Fooks  appeared  for  the  plain- 
tiff. 

The  Viee-^ChaneeUor,  The  first  question 
which  arises  upon  the  wiU  and  second  cocUcil 
is,  whether  I  am  to  read  the  will  and  codicil, 
or  either  of  them,  as  containing  a  direct  testa- 
mentary gift,  or  a  gift  the  consideration  of 
which  alone  I  am  to  determine,  or  whether  the 
will  and  second  codicil  axe  to  be  considered  di- 
rectory, and  what  in  that  case  is  the  direction 
to  be  found  in  them  or  either  of  them;  in 
other  words,  whether  the  testator  has  taken 
upon  himself  to  be  his  own  conveyancer,  or 
onl)r  told  the  Court  what  he  denred  to  be  done, 
leaving  it  to  the  Court  to  say  what  the  nature 
of  the  interest  he  desired  is  to  be.  Of  the  nnu 
merous  cases  which  have  been  referred  to 
during  the  aigument,  those  which  I  shall  par- 
ticularly refer  to  are  Gower  v.  Gfrosveiior,  5 
Madd.  347,  and  3  Barnard,  54;  Foley  v. 
BwnM,  1  Bro.  C.  C.  274;  Vanghm  v. 
Burslem^  3  Bro.  C.  C.  101 ;  The  Dukei^New- 
castle  V.  Countess  qf  Lincoln,  on  i^peal  in 
House  of  Lords,  11  Ves.  218,  (reported  in  the 
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Ckiarti  bdbw  in  8  V6K.  sar ;  and  em  v;  iTmi;/, 

if  I  an  to  nad  the  wXL  uid  seoaod  codicil 
as  each  containing  a  simple  direct  gift,  which 
the  teatator  himaeJf  hae  diraeted,  I  cannot 
dnsbt  that  the  cbim  of  the  exeentort  of  Sari 
John  nraat  aacceed. 

A  devise  to  A,  and  hie  heixe,  lords  of  ^e 
naanor  of  Dde,  gives  A,  an  estate  in  fee«  he- 
cMMe  hy  possihiBty  it  nt^  last  for  ever ;  and 
if  the  devise  were  accompanied  wMi  a  hequsst 
of  ^ecific  chattels  to  go  as  heir-looms,  I  can- 
not douht  that  the  absolute  interest  in  the 
chattels  would  vest  in  it.  Bat  in  order  that 
the  party  may  take  it  absolntaly,  die  chattels 
should  be  given  in  terms,  which  in  the  case  of 
a  devise  of  lands  would  give  an  estate  of  m^ 
heritance ;  any  estate  of  inheritance  would  be 
sofficient;  the  rule  does  not  re(|uire  that  it 
should  be  a  fee  simple.  These  observations 
seem  to  be  decisive  m  Ihvour  of  the  claim  of 
the  executors  of  Earl  John,  if  I  am  to  read  the 
will  as  containing  a  simple  and  direct  gift.  The 
construction  of  the  second  codicil,  upon  the 
same  hypothesis)  seems  to  me  to  be  no  less 
plain.  The  testator  adds  these  chattels  to 
those  he  had  previously  given  as  heir-looms, 
and  these  additional  chattels  he  also  gives  as 
heir-looms.  Also  stopping  there,  there  is  no- 
thing to  distingnish  the  gift  in  the  codicil  from 
that  in  the  will ;  but  then  there  is  an  additional 
gift  to  the  executors  by  the  codicil  of  the 
chattels  in  the  codicil  as  heir-looms.  That, 
however,  is  a  qnestion  of  construction  only, 
and  clearly  makes  no  difference;  where  the 
tnists  are  declared,  the  construction  is  the 
same  as  if  there  had  been  a  legal  gift. 

Next,  suppose  the  direction  both  in  the  will 
and  codicil  to  be  executorv ;  the  question  then 
is,  as  appears  to  me,  whether  I  am  to  apply  to 
the  case  the  reasoning  of  Lord  Hardwicke  in 
Gower  v.  Groseenor,  or  that  which  is  to  be 
found  in  the  later  cases  upon  the  subject.  I 
do  not  hesitate  to  say,  that  in  the  case  of  Fole^f 
V*  BumeU,  Lord  Thurlow  overruled  the  de- 
cisions of  Lord  Hardwicke  in  Gower  v.  Grog- 
venor,  and  Trcjffhrd  v.  Trtrfford,  Lord  Thnr- 
low's  reasoning  was,  that  in  the  case  of  a  will, 
he  had  nodning  but  the  words  of  the  testator 
for  his  guide,  and  that  he  could  not,  upon 
those  words,  ascribe  to  them  the  inten- 
tion which  Lord  HardwKke's  reasoning  re- 
qmred  him  to  do.  The  case  was  afterwards 
heard  upon  appeal  before  the  Lord  Commis- 
sionera,  by  whom  the  Lord  Chancellor's  judg- 
ment was  affirmed.  Upon  the  appeal.  Lord 
Loughborough  said,— "It  is  sufficient  for  the 
present  purpose  that  the  intent  is  not  clear.  I 
cannot  give  it  effect  as  an  implied  intent,  for 
an  implied  intent  must  be  free  from  doubt." 
And  his  decision  turned  entirely  upon  that. 
In  The  Comnte$9  of  Lincoln  v.  Dnke  of  New- 
oasUe,  Lord  Eldon  expressed  his  approbation 
of  Lord  Hardwioke's  reasoning  in-  prefwence 
to  Lord  Thurlow's,  but  admitted,  nevertheless, 
that  it  had  been  overruled  thereby.  In  Carr 
vLiiortij&Toll,  the  same  rule  wan  fbUowed:  in 
ti»t  ease  die  chatteb  were  given,  m  here,  to 


thoexefolorao  a-t 

the  aigoaant,  Sir  Wittam  ( 

opinion  that  that  eiKsmaCanoa  nnfle 

fennos.    He  afterwarda  oame  to  liwi 

chimon  as  Lord  Thorlow  at  Foley  v. 

1  mi«t  tfanefeie  eonsider  49a««r  v.  Qmwumor 
a»ov«mded.  Itisao  conaidsrad  aiso  bytho 
textbook  wntani:^2  Jamian  onWill8»  506; 

2  Rop.  on  Lagadea,  460.  *  if,  thenfore,  I  an 
to  oonider  and  trsat  the  wiU  and  cwfieil  an^ 
reetory,  what  are  the  limitationa  windi  I  am 
to  deehie  f  I  may  nndonhtedly  aay  that  no 
tenant  takes  mors  than  a  life  mtareat  in  the 
chattel,  and  to  that  extent,  I  may  say  ahnoat 
without  a  doubt,  I  ahoidd  be  doing  what  the 
testator  intended  so  far  aa^narding  the  ehattela 
for  that  time  from  alienation.  But  can  anv* 
body  say,  that  by  doing  so  I  am  exeenting  tnc 
intention  declared  eilSer  in  the  will  or  the 
codicil  ?  Should  I  be  doing  more  than  devia- 
ing  a  means  in  a  way  of  my  own  of  giving 
effect  to  what  Lord  Lonrhbmmigh  calls  a  mere 
hint  of  the  testator,  not  defining  what  he  icaDy 
meant  ?  In  all  the  cases  referred  to  ia  to  he 
found  a  direct  inference  to  limitations  of  leai 
estate ;  and  Lord  Thurlow  would  not  go  aatep 
further  than  the  direction,  though  the  eflkt 
was  that  tiate  personal  estate  vested  abaolntsly 
in  the  tenant  in  tail,  thereby  witlMfanwing  the 
chattel  from  settlement.  In  tins  case  thae  is 
no  direct  reference  to  hmitations  of  real  eatsie, 
except  so  far  as  making  the  chatlela  heir.-looms 
imports  that  reference.  This  is  said  to  have 
thateflhct.  The  diffieidty  in  the  case  anaea 
from  this,  that  it  is  uncertain  to  what  the  heir- 
looms are  annexed.  Whether  it  was  the  teata^ 
tor's  intention  that  they  shoold  be  ameied  to 
the  dignity,  or  to  the  inalienable  estates,  or  to 
the  devisee's  estates  only.  Upon  the  hypo* 
thesis  now  made,  that  the  gift  is  directoinf,  I 
cannot  consider  this  case  as  oeing  affoinA  Eail 
John.  The  ground,  however,  which  I  mean 
to  go  upon  in  my  judgment  ia,  that  tiiers  is 
nouung  directory  in  the  will  and  second  eodieO, 
and  that  the  testator  has  himself  declared  what 
interest  he  intends  the  legatee  to  tsdce.  No 
doubt  this  disappoints  the  m1  tntention  of  the 
testator,  who  probaWy  intend«i  the  chatteia  to 
remain  for  ever  with  the  estate;  but  he  has 
given  them  in  a  way  excluding  me  from  hold* 
ing  them  to  be  bound  to  the  extent  to  which 
they  might  have  been  if  it  had  been  left  to  the 
Court  to  make  such  direetions  as  the  knr 
allows. 

Decree  aocordingiy. 


Court  at  ^^tqwtx. 
Cherry  v.  Hemming.    June  9,  1648* 

COV&MAMT.  —  "NSGLBCT     OB     BBFUSB    TO 
8BLL,"   MBANING   OP. 

A  foemmi,  wiik  a  efmditum  to  pay  a  ecfAaia 

stna  tf  the  party  ehall  neykd  or  r^fifee  t» 

sell  letters  patent  in  the  deed  mmfirmed, 

means  if  he  shall  omit  to  se^ 

CoTBifAirr.     Declaration  on  eovenaat  to 

pay  for  certain  letters  patent  the  anm  of  MOL 
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by  instalments,  the  first  instalment  to  become 
due  in  000  year ;  with  a  proviso,  that  such  in- 
stalment should  not  be  then  payable  until  the 
CKpirstiom  of  a  further  sixmontns,  unless  the 
d^endant  should  neglect  to  give  notice  of  cer- 
tain matter,  and  that  the  principal  sum  should 
not  be  ultimately  payable,  unless  the  defend- 
ant should  ne^ect  and  refuse  to  sell  the  said 
letters  patent  within  a  given  time  at  the  best 
price  that  could  be  reasonably  obtained,  and  if 
the  said  letters  patent  should  be  so  sold,  the 
covenant  for  the  payment  of  the  840/.  to  cease 
and  determine,  &c.  Plea,  defendant  tried  and 
could  not  sell.    Demurrer. 

Jones,  in  support  of  the  demurrer,  con- 
tended that  nothing  but  the  sale  of  the  patent 
could  relieve  the  defendant  from  the  payment 
of  the  money. 

C.  FoUock,  in  support  of  the  plea.  The 
covenant  was,  if  the  aefendant  should  "  neglect 
or  refuse  to  sell,"  and  if  the  position  contended 
for  by  the  plaintiff  was  correct,  there  was  no- 
thing to  have  prevented  the  defendant  from 
selling  the  patent  for  50^.,  and  putting  the 
money  into  his  own  pocket,  and  an  end  to  the 
covenant  to  pay  the  840/.  at  the  same  time.  A 
man  may  be  bound  even  by  an  impossible 
covenant,  but  if  a  covenant  will  admit  of  two 
constructions,  the  Court  will  put  that  construc- 
tion which  is  consistent  with  reason  and  with  the 
intention  of  the  parties,  and  which  in  this  case 
would  not  lead  to  the  gross  injustice  contended 
for.  The  Question  turns  entirely  upon  the 
meaning  to  oe  put  upon  the  words  "  neglect 
wad  refitee."  The  word  "neglect"  must  be 
taken  to  mean  wilful  neglect.  Harris  v. 
Mtmtle,  3  T.  R.  307. 

Jones  replied. 

Pollock,  C.  B.  I  think  the  plea  is  bad;  it 
merely  discloses  that,  notwithstanding  the 
efforts  of  the  defendant  to  sell,  he  has  not  been 
enabled  to  effect  a  sale :  it  may  be  that  by 
exertion  he  might  have  succeeded  in  selling  at 
a  reasonable  price :  at  all  events,  the  Court 
cannot  supply  that  which  is  necessary  to  give 
to  tiie  agreeoient  the  effect  contended  for  by 


the  defendant.  This  was  a  sale  for  8402., 
subject  to  a  condition  that  the  instalment 
should  not  be  payable  for  six  months  after  the 
time  mentioned  for  that  purpose,  if  certain 
notice  was  given.  The  defendant  did  ^ve  such 
notice ;  but  has  he  complied  with  the  rest  of 
the  agreement  ?  Did  he  sell  within  the  period 
for  the  best  price  that  could  be  reasonably  ob- 
tained ?  He  did  not,  and  it  was  by  this  means 
alone  that  the  covenant  was  to  cease  and  de- 
termine. The  question  is,  whether  the  word 
*'  neglect "  does  not  mean  simply  if  the  defend- 
ant should  not  do  the  act  ?  In  the  previous 
sentence  it  clearly  has  that  meaning,  and  I 
think  such  interpretation  is  to  be  put  upon  the 
words  "neglect  to  sell."  The  defendant  has 
not  sold,  and  therefore  1  think  the  fdiaintiff  is 
entitled  to  our  judgment. 

Alderson,  B.  I  am  of  the  same  opinion. 
There  is  first  a  contract  of  sale  for  a  sum 
certain,  and  for  payment  of  such  sum  by  in- 
stalments ;  then  comes  a  proviso,  that  if  the 
defendant  gives  notice  within  a  certun  time 
before  the  first  instalment  becomes  due,  and 
does  certain  other  acts,  then  the  covenant  to 
pay  the  840/.  shall  cease  and  determine;  if 
those  acts  are  not  done,  the  covenant  to  con- 
tinue in  full  force.  The  condition  upon  which, 
the  840/.  was  not  to  be  paid  has  not  been  ful- 
filled, and  therefore  judgment  most  be  for  the 
plaintiff. 

Rolfe,  B.  I  am  of  the  same  opinion.  Tliip 
may  have  been  a  bad  bargain,  but  then  it 
might  have  been  a  great  hardship  the  other 
way.  It  is  quite  consistent  with  the  argument 
for  the  4efendant,  that  upon  the  first  day  after 
the  time  allowed  for  the  sale  had  expired, 
the  defendant  might  have  sold  the  patent  for 
6,000/.  and  put  the  whole  of  the  money  into 
his  own  pocket.  Therefore,  the  construction 
contended  for  might  produce  the  greatest  in- 
justice. The  words  "  neglect  to  sell "  mean 
clearly  if  he  shall  omit  to  sell.  The  defendant 
had  no  right  to  hold  over  for  the  purpose  of 
obtaining  a  better  price. 

Piatt,  B.,  concurred. 
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dfichMimas  Term,  1848* 

Buekt.'^The  Queen  v.  The  Greftt  Western  Rail- 
way Company. 

Same  v.  Same. 

Cornwall, — ^Tbe  Qaeen  v.  Richard  William  Riley. 

Dewmshir€, — The  Queen  v.  Wm.  Warren  &  others, 
(feoffees,  &c.) 

C%«shtre.— The  Queen  v.  The  Inhabitants  of 
Pott  Sprigley. 

England  and  YTa/es.— The  Queen  v«  The  Tithe 
Commissioners. 

West  Riding,  Yorkihire,''The  Queen  v.  The  In- 
habiunts  of  Halifax  (with  Rishworth.) 

L«ici«Mr«— The  Queen  «.  The  Inhabitanto  of  St. 
Margaret. 

Surrey,  —  The   Queen  «.    The    InhabitanU  of 
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Christchurch 

•Surrey.  —  The  Queen  v.  The  Inhabitants  of 
Rotherhiche. 

PlymouUi.^Th^  Queen  v.  The  InhabitanU  of 
St.  Andrew. 

MiddUeex, — ^The  Queen  v.  Hammersmith  Bridge 
Company. 

Surrey,'^ The  Queen  v.  The  Inhabitants  of 
Croydon. 

Wilts,  —  The  Queen  v«  The  Inhabitants  of 
Se^d. 

Cambridgethire, — The  Queen  v.  The  Inhabitants 
of  Melton. 

Lancathire. — The  Queen  v.  Henry  Whittles. 
Weti  Hiding,  Yorhhire,—T:hB  Queen  o.  The  In- 
habitants  of  Mirfield. 

Cam6n4;tiUr«.^The  Queen  «.  The  InlutbiUnts 
of  St.  £bbe. 

Glottca#ter«&tr».— The  Queen  v,  John  Read  and 
others. 

Weit  Biding,  Yorkshire^-^The  Queen  v.  George 
Grant  and  others. 

Dfr6yi&ifv.— The  Queen  v.  Robert  Arkwright, 
Esq. 

Great  YamunUh^-^The  Queen  v.  £.  H.  L.  Pres- 
ton. 

JCsaf.— The  Queen  v.  The  InhabiUnts  of  Maid- 
stone. 

Nerthampt(m$hire, — ^The  Queen  v.  Lord  and  Stew- 
ard of  Weedon  Beck. 

Laneathirer^ThB  Queen  v,  William  Adam  Hul- 
ton. 

MonmouthAire.^ThB  Queen  v.  The  Inhabitants 
of  Bedwelty. 

Devon/hire, — ^The  Queen  v.  The  Inhabitants  of 
Cheriton  Fitzpaine. 
.  SuMtar.— The  Queen  «.  The  Inhabitants  of  Ham- 
■ey. 

Narwich^-^Th9  Queen  v.  The  Inhabitants  of  Fawn- 
cett,St.Mary. 

NtfrwieA.  — The  Queen  v.  The  Inhabitants  of 
Tacolnestone. 

Beritkire.  —  The  Queen  «.  The  Inhabitants  of 
Silchester. 
DevontMre^^^ThB  Qoeen  v.  The  Inhabitants  of 

TotDM. 

X«MMiMMrf«— Tb«  QvesB  «.  William  Clayton 
ju. 


y«rib&lrff.— The  Queen  «.  John  Blanehard  and 
another. 

Camarvonehire^ — The  Queen  «•  The  InhabitmoCB 
of  St.  Pancraa,  (with  Bangor). 

£iMc.  •— llie  Queen  v.  The  Inhabitants  of  Hat- 
field Parerel, 

LwerpoQl.—The  Queen  v.  The  Mayor,  Ac.  of 
Liverpool. 

BrecDMfttne.— The  Queen  v.  The  Inhabitants  of 
Breconshire. 

XoneoiAifw.— The  Queen  «.  George  Knox   and 
another. 

Yorhhire^— The  Queen  v,  Francis  Cooper. 

5uHeT.«— The    Queen    v.   The    InhabitanU    of 
St.  Thomas  (Winchelsea). 

Wiltikire.'-'Tbe   Queen  v.  The  InhabitanU  of 
Shalboum. 

DerbyMhire.^-'ThB  Queen  v.  The  InhabiUoU  of 
Llanddogget. 

MuU^esejr.— The  Queen  ▼.  The  InhabitanU  of  Si. 
Leonard,  Shoreditoh. 

Yorhkire  —The  Queen  «.  The  Sheffield  Canal 
Company. 

Mid<«eMr.— The  Queen  «.  The  ClerkenweU  Im- 
proroment  Company. 

Lineoln$hire, — ^The    Queen   v.  The  Justices  of 
Lindsay. 

Afiddisfor.— The  Queen  v.  The  Inhabitants  of 
Mile  End  Old  Town. 

Lccds^— The  Queen  «.  William  ScoU  James. 

IFsft  Riding  of  YorIMre,The  Queen  v.  tbe  In- 
habitants of  Lmthwaite. 

West  Riding  of  yorAsAtrs.  —  The  Queen  v.  The 
InhabitanU  of  l^ilkstone. 

Surrey. — The  Queen,  v.  The  InhabiUnU  of  Ber- 
mondsey. 

5ttrrcv.— The  Qaeen  v.  The  InhabitanU  of  St. 
Clave,  Sonthwark. 

Jfu/dteex.— The  Queen  «.  Tbe  InhabiUnU  of 
St.  George,  Hanover  Square. 

Sumy. —The    Queen    «.   The    InhabitanU  of 
Lambeth. 

Warwiek^ure^-The  Queen  v.  The  InhabitanU  of 
Priors  Hardwick. 

Yorkshire,  —  The  Queen  v.  The  InhabitanU  of 
Goole. 

JlfuU^MfXr— The  Queen  v.  The  InhabitanU  of 
Ealing. 

Staffordshire,— 'The  Queen  v.  Sir  Robert  Pigot. 
Bart. 

lftt/i.~The  Queen  v.  The  Governor  of  Poor  of 
HulL 

SujjfbrdiAsr«.— The  Queen  v.  The  InhabitanU  of 
Penkridge. 

Salop,'^The  Queen  v.  Tbe  InhabitanU  of  EUes- 
mere. 

£wur.— The  Qaeen  v.  The  InhabitanU  of  Leeden 
Roothing. 

Somersetshire. — ^The  Queen  v.  Henry  Meea. 

ZancosMre.— Tbe  Queen  v.  The  InhabitanU  of 
Wolverhampton. 

iSttrrs^.— The  Queen  «.  Thomaa  Holland. 

ChsiMiMsMre.— The  Qaeen  «.  The  IqhabitMta  of 
Isle  of  Ely. 

Camfrrtdjgcsfttfis. — Same. 

itreeoaeMfv.— The  Queen  v.  The  InhabitsnU  of 
Merthyrmaur. 

West  Riding  of  YorhMre,^The  Queen  v.  The  In- 
habiUnU of  Bamaley. 

OnrviartfteiMfttrVtf— The  Qoeen  v.  The  Sooth  Wales 
Railway  Company. 

Xondbs.— Tlie  Qaeen  o.  The  Baptist  Missionaiy 
Society. 

Gwmpali.— The  Queen  «.  The  InhabitanU  of 
Madion. 
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^B  transfer  to  the  end  of  this  volame  such  parts  of  our  Postscripts,  with  Notices  to 
Correspondents  and  Readers,  as  (to  save  space)  were  given  from  time  to  time  on  the  cover  of 
tbe  work,  and  appear  requisite  to  he  preserved. 

TOWN   AND   COUNTRY   LAW   80CIKTIB8. 

^  We  are  aware,  as  sufj^gested  hj  a  learned  correspondent,  that  there  must  be  considerable 
difficulty  in  the  management  of  the  various  Law  Societies  now  existing  in  town  and  country. 
Xbe  metropolis  seems  well  represented :  there  are  the  Inns  of  Chancery  and  the  Incorporated 
Law  Society  for  the  Attorneys :  and  the  Law  Amendment  Society  for  the  Law  Reformers  of  all 
classes,  comprising  Judges,  Counsel,  and  Solicitors,  with  Peers  and  Commoners.  In  the  Pro- 
vinces there  are  many  Law  Societies,  some  for  whole  Counties,  some  for  Cities,  and  others  for 
particular  districts ;  and  there  is  an  association,  (with  the  head  quarters  at  Manchester,)  uniting 
into  one  body  a  considerable  number  of  the  Provincial  Law  Societies.  Then  comes  the  Metro- 
politan .and  Provincial  Law  Association,  having  a  numerous  committee  both  of  Ijondon  and 
country  members.  There  are  advantages  and  disadvantages  in  the  number  and  variety  of  these 
Societies.  The  advantages  are — ^that  by  dividing  the  labour,  the  duty  is  more  easily  performed,  and 
a  larger  number  are  enlisted  into,  the  service.  On  the  other  hand,  each  society,  incurring  its 
separate  expenses,  requires  a  separate  subscription.  A  departmental,  as  well  as  a  central  fund 
must  be  provided ;  and  the  good  management'  of  the  whole  reqmres  as  well  financial  skill,  as 
general  and  administrative  talent.  But  there  are  able  men  at  work,  and  we  doubt  not  they  urill 
liy  due  management  overcome  their  difficulties.  We  shall  use  our  best  endeavours  to  assist 
them  by  promulgating  their  views,  and  assisting  them  with  our  suggestions. 

gray's   INN.— LBGAL  EXAMINATION. 

At  a  numerous  meeting  of  the  Bench  and  Members  of  the  Society,  and  of  the  other  Inns  of 
Court,  assembled  in  Grajr^s  Inn  Hall,  the  following  gentlemen  were  considered  to  have  highly 
distinguished  themselves  in  the  oral  and  written  examinations  for  honours  in  the  Law  of  Real 
Property  and  Convevancing,  on  the  7th  June  last,  and  were  classed  in  the  following  order, 
via. : —  Mr.  William  Augustus  Clark,  Middle  Temple  \  ,  je 

Mr.  Edward  Harrison,  Middle  Temple      .    J  ^  ^^' 
Mr.  John  Lucie  Smith,  Middle  Temple     .    .     2 
Mr.  John  Brewer,  Middle  Temple    .    .    .    .  7  «  j?« 

Mr.  Samuel  Scott,  lincohi's  Inn J  3  i*-q. 

We  hail  this  first  step  towards  a  comprehensive  and  effective  Examination  of  Candidates  for 
the  Bar.  llie  Benchers  have  wisely  selected  a  most  important  department  of  our  Laws,  which 
being  chiefly  administered  out  of  Court,  and  rarely  subjected  to  public  scrutiny,  demands  the 
greatest  care  in  its  study  and  practice. 

RBOULATIONS  OF  THB  BAR. 

A.  B.  is  ipformed  that,  according  to  the  present  regulations,  an  attorney  cannot  be  called  to 
the  Bar  without  ceasing  to  practise  for  Jhe  years,  unless  he  was  previously  a  member  of  one  of 
the  Inns  of  Court.  There  are  a  few  practising  solicitors  who,  being  members  of  one  of  those 
Societies,  and  having  kept  their  Terms,  may,  we  believe,  be  called  after  discontinuing  practice 
as  attorneys  for  two  years.  There  are  others,  who  being  members,  but  not  having  kept  any 
Terms,  must  cease  to  practise  three  years,  because  they  will  have  to  keep  12  Terms.  Under 
special  circumstances,  we  understand  that  the  Benchers  have  occasionally  dispensed  with  part 
of  this  Term-keeping ;  but  we  are  not  aware  of  any  recent  instance.  These  recent  stringent 
regulations,  extending  the  barrier  between  the  two  branches  of  the  Profession,  are  much  com- 
plained of,  and  form  one  of  the  grievances  enumerated  in  the  Report  of  the  Metropolitan  and 
Provincial  Law  Association,  set  forth  at  p.  345  ante, 

LAW   IN8UBANCB   SOCIBTIB8. 

We  doubt  whether  there  can  possibly  be  room  for  another  Life  Insurance  Office  either  in  or 
out  of  the  profession.  There  are  too  many  already.  It  is  not  enough  that  the  Directors  are 
persons  of  re8i>ectable  character,  whether  barristers  or  solicitors : — ^thev  should  be  well  known  to 
the  profession  in  general ;  but  more  than  aU,  they  should  each  have  a  large  practice,  for  it  is  out 
of  that  practice  the  business  of  the  office  is  mainly  derived.  Let  it  be  recollected  that  the  ex- 
penses of  management  are  larffe,  and  unless  the  business  be  of  considerable  magnitude,  how  are 
the  salaries— how  is  a  dividaid  on  the  shares  to  be  paid  ? 

N0TICB8  TO   CORRE8PONDBNT8. 

SgammaHon. — The  examiners  have  under  their  consideration  a  suffgestion  for  requiring  the 
Cofweyttncing  Questions  to  be  answered,  as  well  as  those  in  Common  Law  and  Equity ;  but  no 
rale  (m  the  subject  has  yet  been  made.  A  Correspondent  may  therefore  select,  as  the  third 
head  of  examination,  that  of  Criminal  Law  and  Proceedings  before  Magistrates;  but  the  more 
Important  branch  of  Conveyancmff  should  not  be  neglected. 

Certificate  tax.— Then  is  no  doubt  that  if  the  Certificate  Tax  were  justifiable,  it  ought  to  be 
extended  to  Stewards  of  Manors,  Parliamentary  Agents,  and  otilier  persons  conducting  profes* 
sional  business  but  not  being  attorneys  or  solicitors. 

CopyholdM,— It  appears  that  by  the  4  &  5  Vict.  c.  35,  s.  63,  the  tenants  of  a  manor  possess 
the  ngnt  of  deferring  the  pavment  of  the  consideration  for  enfinmchisement,  making  it  a  chaorgo 
on  the  land»  at  4  per  cent,  nir  a  tenn  not  eieeeding  14  yean»  at  the  tenant's  option. 


Fraud, — In  answer  to  the  case  put  by  "  Civis,"  p.  309 ».  A.  P-  states  that  in  all  cases  where 
by  fraud  a  legatee  has  been  induced  to  abandon  his  interest  under  a  devise,  as  where  he  sijnis  a 
release  upon  being  persuaded  that  he  has  no  interest  under  the  will,  a  Court  of  Equity  wUl  set 
it  aside,  and  time  alone  would  not  purge  the  offeuce.  A  conveyance  of  real  estate  without  any 
consideration  would  enure  to  the  grantor,  and  the  propinquity  in  this  case  would  not  be  a  good 
consideration.    See  Sogden's  Vendors. 

Mortgage, — Power  of  attorney, — "  Articulus  Clericiw,"  in  answer  to  **  A  Young  Attorney," 
p.  308,  observes,  that  if  the  power  in  the  mortgage  deed  were  reserved  in  express  terms  to  the 
asHgns  of  the  mortgagee,  the  transferree  of  such  mortgage  would  be  enabled  to  exercise  such 
power  in  his  own  right,  and  consequently  a  power  of  attorney  in  9uch  case  enablmg  the  trans^ 
ferree  to  exercise  the  power  in  his  the  transferror's  name  would  be  unneeeseary.  But  witii 
reference  to  the  right  of  the  transferree  to  sue  for  the  mortgage  debt,  he  submits  that  a  power 
of  attorney  from  the  transferror  enabling  the  transferree  to  sue  for  such  debt  in  his,  the  trans- 
ferror's, name  is  in  all  cases  absolutely  necessary,  inasmucb  as  the  mortgage  debt  is  a  choae  in 
action,  and  not  assignable  at  law,  and  therefore  must  be  sued  for  in  the  assignor's  name. 

Defective  form  of  policies  of  insurance, — ^It  was  not  stated  that  policies  ukder  seal,  referring 
to  proposals  and  conditions  not  under  seal,  were  worthless.  The  policy  itself,  so  far  as  the 
sealed  instrument  extends,  is  doubtless  valid ;  but  the  reference  to  other  documents  not  under 
seal  is  altogether  useless.  The  whole  of  the  contract  should  be  embodied  in  the  sealed  instru- 
ment, and  then  there  would  be  no  difficulty.  This  amendment,  we  trust,  the  insurance  offices 
will  hereafter  adopt.-  It  seems  unnecessary  to  legislate  on  the  subject  when  the  contracting 
parties  can  themselves  provide  an  easy  remedy  for  the  defect. 

Procuration  fee, — A  correspondent  at  Rea(hng  is  informed  that  the  procuration  fee  of  5s,  per 
cent,  on  money  borrowed  on  mortgage  is  payable  to  the  solicitors  of  the  Lender,  This  question 
came  before  the  Council  of  the  Incorporated  Law  Society  some  time  ago,  and  the  decision  to 
the  above  effect  is  entered  in  the  usage-book  kept  at  the  Secretary's  office. 

Lien, — "  A  Templar,"  in  reply  to  T.  W.  H.'s  query,  states  "  that  a  right  of  lien  confers  of 
itself  no  power  to  seU  the  cnattel  for  the  purpose  of  discharging  the  debt,"  and  he  refers,  to 
Bevan  v.  Waters,  1  Moo.  &  Malk.  236 ;  ana  Jackson  v.  Cummins,  5  M.  &  W.  350. 

City  Seal, — A  Correspondent,  E.  M.,  informs  us  that  the  Svpretne  Court  at  Demerara  has 
decided  that  the  Certificate  of  Authentication  of  Documents  under  the  City  Seal  must  be  signed 
by  the  Lord  Mayor  himself,  and  that  the  signature  of  the  Clerk  of  the  Seals  is  not  sufficient. 
See  pp.  226,  263,  ante. 

Taxes  on  justice, — ^The  remarks  of  ''  An  Attorney  of  Fifty  Years,"  on  the  large  fee  paid  in 
the  Superior  Courts  on  issuing  a  Writ  of  Summons,  have  been  noticed.  Other  fees  are  equally 
objectionable,  collected,  as  they  are,  merely  to  pay  large  sinecure  salaries.  The  Committee  on 
Fees  of  Courts  of  Law  and  Equity  will,  of  course,  look  to  these  exactions.  The  sinecurists 
should  be  paid  out  of  the  Consolidated  Fund,  not  out  of  the  pockets  of  the  unfortunate  suitors 
who  are  seeking  to  recover  their  rights.  The  fees  paid  in  the  County  Court,  as  *'  One,  &c.," 
observes,  are  most  unjustifiable ;  some  of  them  for  services  undertaken  but  not  performed,  as 
the  service  of  process.     But  little  trouble  is  taken  in  these  cases. 

Simony, — In  answer  to  the  quare  in  the  number  for  8th  July,  L.  says,—"  It  is  quite  clear 
that  an  exchange  cannot  be  effected  between  two  Incumbents  of  their  Preferments,  the  one 
receiving  a  money  consideration  from  the  other.     It  would  be  Simony." 

Special  Jurors, — "An  Attorney"  states  that  he  has  recently  been  informed  of  a  Special 
Juror  being  summoned  from  Lambeth  to  attend  at  Guildford,  without  receiving  any  satisfaction 
for  travelling  or  other  expenses,  though  he  had  to  attend  several  days  before  the  cause  was  &- 
posed  of,  beyond  the  ordinary  Special  Jurors'  fee  of  one  guinea, — being  thus  placed  in  a  worse 
position  than  a  witness.    This  grievance  should  be  remedied. 

ERRATA. 

In  tiie  Digest  of  the  case  of  Monmtenny  v.  Bering,  p.  372,  ante,  the  statement  should  be  read 
thus :— "  Emainder  to  -the  use  of  the  first  son  of  the  body  of  P.  id.  for  life^  remainder  to  the  use 
of  the  first  son  of  the  body  of  such  first  smu,  and  the  heirs  male  of  his  body,"  &c.  This  case 
involves  some  interesting  questions  aflbcting  the  Law  of  Real  Property,  and  one  likely  to  limit 
a  commonly  conceived  application  of  the  cases  founded  on  the  rirle  in  SMhf'aoam;  such  of  our 
subscribers  as  take  an  interest  in  this  branch  of  study  are  informed  that  the  case  will  be  azgoed 
before  the  Court  of  Common  Pleas  shortly. 

We  are  informed  that  in  the  Report  at  page  Il7>  ante,  of  the  case  at  the  Rolls'  Court,  of 
jDowding  v.  ^arflett,  {Bartley  it  should  be,)  the  application  was  not  to  substitute  the  name  of 
Tafbutt  for  that  of  Bartlett  but  to  substitute  the  name  of  Torbert  for  that  of  Tarbert. 

In  commenting  upon  the  clause  in  the  Protection  of  Justices'  Act,  giving  a  magistrate  the 
option  of  objecting  to  be  sued  in  the  County  Court,  {ante,  pa^e  438^)  it  was  inadvertently  stated, 
that  the  maximum  amount  recoverable  in  tne  County  Court,  in  cases  of  tort,  was  5/.,  whilst  it 
should  have  been  207.  This  is  quite  clear  under  the  58th  section  of  the  County  Courts  Act 
The  129th  section,  however,  deprives  the  plaintiff  of  costs  when  he  sues  in  the  Superior  Court 
and  recovers  less  than  5/.,  in  an  action  founded  on  a  tort,  and  which  ought  to  have  been  bftHight 
in  the  County  Court. 
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leaseholds,  348 
Mortgeeor's  Costa,  Taxation  of,  361 
Nisi  Prins  Chlise  Lists,  125, 153 

state  of  boainees,  199 
Notarial  Certificate  authenticating  DocumenU,  226, 

263 
Notaries,  encroachmento  on  rights  of,  279, 425 
Obttoiry,  legal,  470 
Pariiomentary  Costs,  Taxation  of,  262 
charges  of  Solicitors,  444 
Electors'  Rates  Act,  460 
Business,  proposed  Improv^ements, 
461 
Parties  examined  as  Witnesses,  219 
Partnerships  dissolved,  67, 270,  349, 448 
Perpetual  Commissioners,  67,  349,  448 
Philips'  Letters  on  Special  Pleading,  47 
Pleadings  in  Equity,  121 
Poor  Law  Cases  Digested,  289 

Removal  Amendment  Aet,  297 
Promotions  and  Appointmenta,  62,  96,  117,  446 
Property,  Law  of,  and  Conveyancing,  75, 370 
Production  of  Records,  95 
Queen's  Speech  on  close  of  Session,  387 
Railways  Cases  Digested,  475 
Real  Estate,  Payment  of  Debta  Bill,  221 
Act,  460 
Records,  production  of,  95 

Remuneration  of  Solicitors  in  CouTeyancxng  Busi- 
ness, 244,  326,  401,  444 
Reputed  Ownersliip,  387 
Reviews  of  New  Law  Books,  see  Ctmtents 
Satisfaction  of  Judgments,  143 
Smith's  (J.  W.)  Compendium  of  Mercantile  Law, 
132 
(Sidney)  Chanceiy  Practice,  162 
Solicitors'  Admissions,  10,  96 

Remuneration,  244,  326.  401,444 
of  Lessors,  preparing  Assignments,  360 
Stamp  Duties  Assimilation  Act,  8 

Duties,  proposed  Alterations,  224,  240 
Lsvrs,  operation  of,  479 
Stsmps  in  lieu  of  Fees,  380 
spoiled,  485 

on  Copyhold  Conveyances,  485,  504 
Statutes,  effecting  Alterations  in  the  Law,  see  Con 
tents. 

Construction  of,  58,  332,  351 
List  of  Public  General,  463 

Local  and  Personal,  504,  524 
Stewart's  Lectures,  244 
Sweepstakes,  illegality  of,  359 
Taxes  on  the  Administration  of  Justice,  3,45,  301, 

327,  380,  426,  483 
Taxation  of  Costs,  162 

Parliamentary  Costa,  262 
Taylor's  Law  of  Evidence,  64 
Tindal,  Lord  Chief  Justice,  Testimonial  to,  366, 

483 
Tithe  Commissioners'  Report,  283 
Transfer  of  Landed  Property  in  Ireland.  439 
Treason,  consequences  of  Conviction,  497 
Trustees'  further  relief  Bill,  300 
United  Law  Clerks'  Society  Report,  281 

Aimual  Meeting,  3o'2 
Warren's  Lectures  at  the  Incorporated  Law  Society, 

92,115,142,163.480 
Wills,  Uw  of.  37 
Witness,  parties  examined  as,  219 

communication  with  Counsel,  309 
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